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ships   209 


MAGISTRATES'   CASES. 


IX 


SUBJECTS  OF  CASES. 


Set  out  under  aa  Inclosnre  Act  —  BeseiTation  of 
milling  rights ..page  266 

Liability  of  Borreyor — Conyiotion  for  neglecting  to 
repair — Evidenoe  without  view 290 

Bight  of  paetnrage  by  side  of  road — ^Bightof  Looal 
Board  to  let 323 

Obetmotion — Frightening  a  Tioions  horse 372 

Sorr  eyor — ^Bepairs — Idoenoe  to  get  materials  from 
private  property — ^Duration  of — Highway  Act  ...  400 

Insoffioienoy  of  fenoe  —  Excavation  adjoining  — 
Negligenoe 434 

Agreement  to  dedicate  to  public  —  No  Actual  dedi- 
cation— ^Evidence  of  dedication  —  Highways  Act  500 

Furious  driying — ^Bicycles  within  the  Act 523 

Diversion — ^Yiew  by  justices — ^ValidUty  of  certificate  557 

Locomotive — To  be  in  charge  of  three  persons  — 
One  in  charge  of  horse  and  cart  also  —'  Locomo- 
tives Act,  8.  29  568 

(See  Turnpike.) 

HUSBAIH)  AND  WIFE, 

Separation  by  magistrate  for  cruelty — Order  — 
Practice — ^Alimony — Custody  of  child 485 

DffPBISONMENT. 

Calendar  month  —  When  term  expires  —  Mode  of 
computation    565 

Sentence  of  —  Computation  of  time  —  One  calendar 
month 597 

INCLOSUBE  ACT. 

Highways  set  out  under  —  Beservation  of  mining 

rights  266 

Private  right  of  way — Effect  of  allotment 58 1 

INCOME  TAX. 

Foreign  company  incorporated  in  England  carrying 
on  business  abroad  —  Part  of  profits  transmitted 
to  England 163 

Coal  mioe  worked  on  lease  —  Balance  of  profits  — 
Exhaasted  capital  —  Deduction  on  account  of...  168 

INHABITED  HOUSE  DUTY. 

Occupier  of  premises  —  Superintendent  of  police 
station 160 

Separate  dwelling  house  —  Inhabited  for  purpose  of 
tradeonly    227 

Liability  of  working  men's  club    525 

(See  TasDes.) 

INLAND  BEVENUE. 

Carriage  licence  —  Letting  carriages  on  hire  —  Sale 
by  instalments — Possession 58 

Patent  medicine — Mineral  waters    103 

Goldsmith's  licence  —  Dealer  in  gold  and  silver  — 
Articles  alleged  to  be  gold  and  silver — Higher  or 
lower  scale — Meaning  of  term  *'  gold  "  1 19 

Daty  on  medicines  —  Mineral  waters — Bepeal  of 
part  of  statute 213 

Inhabited  house  dnty — Separate  dwelling  house  — 
Premises  occupied  for  purposes  of  trade  only  . . .  227 

INNZEEPEB. 

Licensed  premises — Grocer's  shop —  When  open  for 
sale  of  liquors  after  dosing  time  5 

Permitting  gaming  for  money's  worth 39 

Wine  and  spirit  licence — Orders  taken  at  unlicensed 
premises — ^Bond/ldtf  traveller  284 

Selling  without  license  —  Conviction  —  Penalty  — 
Distress  in  default — Imprisonment  818 

Certificate  for  a  licence — Sufficient  notice —  Beer  to 
be  consumed  off  the  premises  —  Beer  and  Wine 
licences  Act,  p.  7.  8  402 


Alehouse  licence — Omission  to  use  licence — ^Benewal 

—Discretion  of  justices page  436 

(See  Licensing  Laws — Qtocer,) 

JUBISDICTION. 

Claim  of  right  —  Bona  fides  —  Not  supported  by 
evidence  262 

JUSTICE  OF  THE  PEACE. 

Disqualification  by  interest— Epping  Forest  Commis- 
sioners   • ;•  203 

Disqualification — Interest  in  matter  to  be  adjudi- 
cated upon  


606 


LANDLOBD  AND  TENANT. 

Property  tax  —  Agreement  by  landlord  to  repay  tax 
not  deducted — ^Legality  of  contract 583 

LAND  TAX. 
Exemption — Site  of  a  hospital 253 

LANDS  CLAUSES  ACT. 
Practice — Agreement —  Taxation  of  costs  7 

LABCENY. 
Of  wild  rabbits  —  Taking  and  removing  one  conti- 
nuous act 174 

Becent  posses  ^ion — ^Evidence  for  the  jury 391 

Wild  rabbits— Taking  and  carrying  away—  Posses- 
sion   ; ; :.....  392 

Agent  receiving  money  with  directions  in  writing 

for  its  application  401 

(See  Licensing  Law,) 

LIBEL. 
Calling  a  man  a  convicted  felon  after  punishment 

suffered 1^^ 

Authority  to  editor— Protection  of  a  proprietor 109 

Calling  a  man  a"  convicted  felon,"  and  a  "felon 

editor  "—Justification   183 

Obscene — Indictment — Omission  to  set  out  words...  228 
Authority  to  editor  of  newspaper  —  Protection  of 

proprietor  — 6  &  7  Vict.  c.   96,  s.  7  — Criminal 

information ^22 

(See  Criminal  Law.) 


284 


LICENSING  ACTS. 
Wine  and  spirit  licence — Orders  taken  at  unlicensed 

premises  

Selling  without  licence  —  Penalty  —Distress  —  Im- 
prisonment   ;••  318 

Covenant  not  to  use  house  as  a  beershop  or  public- 
house — Application  for  licence  for  sale  not  to  be 

drunk  on  the  premises  321 

(See  Innkeeper.) 


LOCAL  BOABD. 
Power  to  raise  level  of  street  —  Bight  to  compensa- 
tion   


609 


LOCAL  GOVEBNMENT. 

Validity  of  byelaws — UUra  vires — Excess  of  force. . .  110 

Local  board  —  Execution  of  arbitrary  powers- 
Injunction  to  restrain 129 , 

Local  board,  powers  of— Bye-laws— Pulling  down 
buildings  erected  contrary  to   187 

Liability  of  urban  sanitary  authority  for  negligence 
in  executing  work  for  owner 192 

Power  of  Local  Board  to  raise  level  of  turnpike  road 

Liability  for  compensation  —  Maintenance  of 

footway  only    288 


MAGISTRATES*  CASES. 


StnSJBCTS  07  CASES. 


Clerk  to  Local  Board — Office  held  at  pleasure  — 
DismiMal pctge  320 

Bil^ht  of  Local  Board  to  let  pasturage  by  side  of 
pabHcroad 828 

Saiiitary  aathority  — *  Expenses  of  sewering  and 
lerelUog  street-— Owner  at  time  of  computation...  521 

(See  HeaUh,  PvhUc,) 

LOCAL  LAWS. 

Edinburgh  Tramways  Act 70 

Monmouth  Improyemeut  Act  291 

Worsall  ImprorementAct 468 

LOCOMOTIVE,  STfiAM. 
(See  Turnpike,) 

LODGEBS* 

Lodgers  Protection  Act — Distress  for  rent — Under 
tenant  96 

LONDON,  LAWS  OP. 
(See  Metropolis,  Laws  of*) 

LUNATIC  PAUPEB. 

Maintenance — Jurisdiction — Fund  in  court —  Claim 
of  asylum 888 

(See  Poor  Law,) 


MALICIOUS  PROSECUTION. 
Authority  of  bank  manager — ^Eyidence   


545 


Buildings  Act  1855— Party  wall— Tenante  in  com- 
mon— Bepair — Common  law  rights •I'a^*  812 

Management  Act  1861 — ^Expense  of  oonslaructing 
sewers — ^Apportionment  by  yestty  among  owners 
— ^limit  of  time  for 844 

District  church — Incumbent — ^Dangerous  struotnre 
— Owner 438 

Bating — Valuation  list— Lioreased  yalue— Supple- 
mental list 507 

Metropolitan  Buildings  Act  1855,  ss.  8,  58 518 

Asylum  district — ^Nuisance — ^Erection  of  Small-pox 
hospital — Injury  to  adjoining  property — ^liability 
of  managers 533 

Batingp — Exemption  of  property  of  a  partionlar 
nature  from  the  fuU  rate — Equal  pound  rate 601 

Vestry —  Duty  of,  to  remore  rubbish — ^Tots — ^What 
are  "  rubbish"  and  "refuse" 612 

Churchwarden — ^Bankruptcy  of — Vestryman 615 


MINEBAL  WATEBS. 
Duty  on  as  medioineB 


218 


MARKET. 

Infringement  by  sale  within  the  limits  — Practice — 
Amendment  of  summons  153 

Bight  to  compel  sale  in,  or  payment  of  toU — Custom 
— Grant  by  Crown 244 

Bight  to  compel  sale  in,  or  payment  of  toll —  Imme- 
morial custom — Grant  by  Crown 840 

Liability  of  lord  of  the  market  for  misfeasance  — 
Frequenter  of  market  not  a  mere  licensee 446 

MASTEB  AND  SEBVANT. 

Apprentice  —  Discharge  of  Surety  —  Beasonable 
ground  for  fear   218 

(See  Employer  and  Workmen,) 

MATBIMONLAL  CAUSES  ACT. 

Sect.  4^  Order  by  magistrate  —  Appeal — Alimony 
—Custody  of  childreiL  — Practice 435 

MEDICAL  ACT. 

Wilfully  and  falsely  pretending  to  be  a  doctor  of 
medicine  —  Description  by  the  defendant  — 
Question  of  fact  for  the  magistrates   60 

MEDICINES. 

Duty  on  aerated  waters  —  Mineral  water  recom- 
mended for  medicinal  purposes 108 

Duty  on  mineral  waters 218 

METBOPOLIS,  LAWS  OP. 

New  Birer  Company — Obligation  to  supply  water — 
Public  purposes — Domestic  uses 47 

Police  Acts — Bight  to  enter  licensed  houses  to  search 
for  deserters  and  prostitutes 78 

Metropolis,  local  management — ^Vestry  man  acting 
without  authority— Penalty 126 

Metropolitan  Paving  Act — Powers  of  compulsory 
purchase — Costs  of  interim  investments — "All 
purchases  from  time  to  time"  188 

Gas  Act  (28  &  28  Vict.  c.  125)— Nuisance 190 


MINES. 

Metalliferous — Begulation  Act  — ^Fencing  of  aban- 
doned mine — Liability  of  lessor 57 

Agent — Certified  manager —  Conyiction— S.  51 566 

MINING. 

Coal  mine — Check  weigher — ^Misconduct — ^Intimida- 
dation — Order  to  remoye 146 

MOBTMAIN 
(See  Charity.) 

MUNICIPAL  COBPOBATION. 

Liability  to  county  rate  of  a  portion  of  a  conniy 

added  to  a  borough 1 

Lands  taken  by  Lands  Clauses  Act — Taxation  of 

costs  7 

Penalties — If  payable  to  crown  or  borough 159 

To  whom  penalities  are  payable  240 

Election  of  town  councillor  — ^Nomination  of  candi- 
dates— Burgess  roll — Jurisdiction  to  review 874 

Election  petition — Counsel's  fees — Taxation 447 

Application  of  borough  fund  to  opposing  a  Bill  in 

Parliament — L^;ality  of   457 

Election — Offence  under  Ballot  Act  —  Criminal  in- 
formation— ^Bad  for  duplicity — Officer  at  polling 
station — Secresy  of  voting  569 

NUISANCE. 

Noise  and  vibration  of  machinery — Increased  noise — 

Beasonable  user  of  business  premises 68 

GkM  Clauses  Act — ^Metropolis  G^  Act 190 

Sewage — Consent  of  occupier — Stoppage  466 

Pollution  of  stream — ^Looal  board — Omission  to 
perform  statutory  duty — ^Action  by  individual  in- 
jured   587 

(See  Public  Health  Act  1875.) 

OBSCENE  B(X)KS. 

Order  to  destroy — Jurisdiction  of  police  magistrate 
— Certiorari 816 

ONE  CALENDAB  MONTH. 
(See  Imprisonment,) 

PENALTIES. 

To  whom  payable,  the  crown  or  borough,  under 

Municipi^  Corporations  Act 240 

Beoovery  of — Covin  and  collusiou  248 

Action  for — Covin  and  oollusion , «, 550 
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SUBJECTS  07  CASES. 


P15BJUBT. 

Before  depit^  Oonnty  Conxi  jndflfe— Eridenoe  of 
ftppoiiitmeiit    pag€  802 

(See  Crvnwnai  Xaw.) 

PERSON. 

Meaning  of  tenn— Board  of  gnardlans  is  not  a 
"pereon"    880 

(See  Corporation.) 

PHABMACT  ACT  1868. 

Sale  of  poisons  by  corporation — Corporation  liable 
to  penalty — ^"Person"  to  include  corporation...  608 

POISONS,  SALE  OF. 
(See  Pharmacy  Ad  1868.) 

POLICE. 

Metropolitan — Bight  to  search  for  deserters  and 
proetitates — ^Entry  of  licensed  premises 78 

POOE  LAW. 

Settlement — Irremovability — ^Break  of  residence — 

One  night's  absence  16 

Deriratiye  settlement--Wife— 89  A  40  Vict.  o.  61, 

s.  35 194 

DeriratiTe  settlement— Child— 39  A  40  Vict.  o.  61, 

ss.  35and86 — Qoashed  order  195 

Settlement  —  DerivatiTe  —  Child  —  BetrospectiYe 

effeotofs.  85of89&40yiotc.  61  241 

Settlement — Children  nnder  sixteen— Second  maj> 

riage  of  mother  262 

Settlement  —  DeriyatiYe  and  birth   settlement  — 

BeizospeotiTe  effect  of  statute 265 

Settlement  by  three  years  irremoyability — ^Parochial 

relief  before  passing  of  Act — 89  A  40  Vict.  c.  61  326 
Board  of  guardians  not  a  "  person  "  to  sue  for  a 

penalty 880 

Settlement — Child  under  sixteen — ^DeriyatiYe  settle- 
ment from  father — Divided  parishes  898 

Pauper  criminal  lunatio — Order  of  maintenance— 

Settlement  at  time  of  making  the  order 403 

Election  of  guardians — ^Falsely  assuming  to  act — 

Voting  paper — Conviction 465 

Settlement  by  residence — Child  living  apart  from 

parent— 89  &  40  Vict.  e.  61,  s.  84  560 

Settlement — Child  under  sixteen — 89  &  40  Vict.  c. 

61,s.35  564 

(See  Poor  Rate.) 

POOB  BATE. 

Assessment  Act  — Valuation  Act — Particulars  of 
each  hereditament,  sufKcienoy  of 118 

Canal— Land  of  like  quality 151 

Case  stated  by  sessions — ^Appeal  lies  to  Court  of 
Appeal 305 

Assessment  committee — ^Appeal  against  yaluation — 
Beference  to  arbitration — ^Bules  for  costs — Com- 
mittee not  liable 441 

Metropolis  —  Valuation  Ust  —  Increased  value  — 
Supplemental  Ust  507 

Objection  to  valuation  list— Time  for  appealing — 
Union  Assessment  Amendment  Act  1864  598 

(See  Poor  Law — Bating,) 

PBACnCE. 

Conviction — ^Amendment  of  summons 158 

Appeal  to  quarter  sessions  —  Notice  —  Service  — 

Address — Conviction 142 

Disqnaliflcation  of  justice    for    interest — Epping 

Forest  Commissioners  208 


PBISON  COMMISSIONEB& 
(See  Beformaiory  Bchooh) 

PBOPEBTT,  BESTITUnON  OP. 

Sale  to  innocent  purchaser  of  property  obtained  by 
fraud    ^ ,pag€  421 

PBOPEBTY  TAX. 

Qusnies  and  mines — Bules  under  schedule  A«  ......  531 

Agreement  between  landlord  and  tenant  for  future 
payment  of 553 

(See  Tastes,) 

PEIVATB  ACT. 

Dedication  of  land  to  purposes  of  proposed  roads 
and  streets — ^Adverse  possession 801 

PUBLIC  HEALTH. 

Action  against  local  board  for  a  nuisance — ^Notice    46 

(See  Health,  PvbUe) — Loedt  Qovertiment.) 

PUBLIC  HEALTH  ACT  1875. 

Disqualification  of  justice  of  the  peace— Interest  in 

matter  to  be  adjudicated  upon 607 

New  building — "  Suf^cient "  privy  accommodation .  614 

PUBLIC  WOBSHIP  ACT. 

Practice  —  Prohibition  —  Arches  Court  — Place  of 
hearing— ^Bules  132 

QUABTEB  SESSIONS. 

Appeal  from  decision  on  a  case  stated  lies  to  the 
Court  of  Appeal 805 

QUO  WABBANTO. 

Clerk  to  local  board — Office  held  at  pleasure — ^Dis- 
missal    820 

BAILWAT. 

Bye-laws  —  Passenger  failing  to  produce  ticket- 
Demand  of  fare — ^Penalty 14 

Bye-law — Travelling  by  a  class  superior  to  ticket — 
Intent  to  defraud— 8  Vict.  c.  20,  ss.  108, 108, 109  197 

BAPE. 

Married  woman  asleep — ^Belief  that  prisoner  was  her 
husband  277 

(See  Criminai  Law,) 

BATING. 

Canal — Land  of  like  quality — 52  Geo  3,  o.  115,  s. 

101  151 

Public  Health  Act— Local  Paving  Act 291 

Metropolitan —  Valuation  list  —  Increased  value — 

Supplemental  list    507 

(See  Poor  Bate — Metropolis  ManagemmitAct.) 

BECEIVING  (CBIMINAL). 

Bestqration  of  stolen  goods  to  the  owner,  and  sub- 
sequent delivery  to  the  thief  for  detection  of  the 
receiver    827 

(See  Cfiwindl  Law,) 

BEFOBMATOBY  SCHOOL. 

Liability  of  prison  authorities  to  provide  proper 
clothing— Beformatory  Schools  Act  1866   597 

BEMOVAL. 
(See  Poor  Law.) 
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MAGISTRATES'   CASES. 


SUBJECTS  OF  CASES. 


EBSTITUTION  OP  PBOPEETY. 
(See  Crinwnal  Xroto.) 

BEWABD. 

For  information  leading  to  apprehension  of  a  czimi- 
nal — Snrrender  of  criminal — Notioe  thereof  and 
confession  sent  by  constable — Commonioation  of 
material  facts— Olaim  of  constable  for  page  431 

BUBBISH. 

What  are  '•  rubbish "  and  "refuse"  —Duty  of 
Yestry  to  remove — Tots    612 

SALMON  FISHEBIES. 

Fishing  miUdam  since  1861  —  Obstruction  to  fish 
— 24  &  25  Vict.  0.  109,  B.  20 418 

SANITABT  LAWS. 
(See  Health,  PvhUc,) 

SCHOOL  BOABD. 
(See  Education  Xcho.) 

SCHOOLS  (ENDOWED). 

Beligious  opinion  of  croveming  body— Powers  of 
commissioners — Educational  interests  of  priyi- 
leged  persons — Endowed  Schools  Act  1869,  ss.  11, 
19.  33  380 

Vested  interests  —  Persons  directly  affected  by 
scheme — ^Bight  of  appeal  383 

SEEDS,  ADULTEBATION  OF. 
Appearance— Kind — Quality    217 

SETTLEMENT  PAIJFEB. 
(See  Poor  Law,) 

STATUTE. 

Effect  of  repeal  of  a  part  of 103 

Interpretation  of    524 

STEAM  LOCOMOTIVE. 
(See  Twmpike.) 

SUNDAY. 

Profanation  of — Penalties — Judgment  recorered — 
Covin  and  ooUusion — ^Estoppel 248 

Profanation  of— Action  for  penalties — Covin  aad 
collusion  550 

TAXES. 

Inhabited  house  duty — ^Working  men's  dub   525 

Property  tax — Quuries  and  mines  ^Bule  under 

schedule  A. 581 

(See  Ewcite—Ineome  TatH^InhabUed  flouM  Duty,) 


TBAMWAT. 

Construction — ^Maximum  fares — Omnibus  woiked  in 
connection  with  tramway pa>ge    70 

TBESPASS. 
Foxhunting — Hot  pursuit — ^Notice— Assault 429 

TBUCK  ACT. 

Payment  of  wages  otherwise  ijhan  in  current  ooin — 
Artificers'  wages 100 

TUBNPIKE. 

Steam — ^Locomotives  used  on  highways — Construc- 
tion of  wheels — "Shoes  or  other  bearing  sur- 
face" —  Continuous  pressure  on  "bearing 
surface  " — ^Width  of  shoes  — Locomotive  Act 
1861 207 

Deficienpy  of  trust  fund— Order  on  parish  for  con- 
tribution to  repair 253 

Definition  of  "town" — ^Turnpike  gate  in  the  town 
— Exemption  from  toU — Omission  to  demand 
toll  for  forty  years 513 

ToU  house — ^Bepalrs  of  the  road — Used  as  a  dwelling 
house — Encroachment  562 

(See  Highwa/y.) 

VACCINATION. 
Previous  oonviotion  not  a  bar — Notioe  to  vaooinate  144 

VAGBANT  ACT. 

Liabilily  for  dlerk's  fees  by  a  person  giving  into 
custody  under 448 

VALUATION  LIST. 
Objection  to— Time  for  appealing — ^Poor  rate  598 

VESTBT. 

Summoning  authority — Hour  of  meeting — ^Bight  of 
parishoner  506 

VESTBYMAN. 
Aotingwithout  qualification — Penalty 62 

WATEB. 

Obligations  of  New  Biver  Company — ^Water  for 
domestic  purposes  ^- Fixed  rate — Agreement — 
Watering  roads  47 

WAT,  BIGHT  OF. 

Contract  to  dedicate  to  the  public — ^Puzohaser  for 
value  without  notioe 342 

WINE  LICENCE. 
Merchant — Dealer  in  wine — What  is 199 


INDEX   TO    THE    NAMES    OF    THE    CASES 


REPOBTED    IN    THIS    VOLUME. 


A 

Arrowsmitli,  SaparU  ;  Be  Leveson page  278 

Aahworih  V.  Hebden  Bridge  Looal  Board  129 

▲ttom^-Cleneral  v.  Biphosphaied  Qnano  Company 

limited   342,500 

▲ttomey-General  v.  Gas  light  and  Coke  Company  190 

▲ttom^-Qeneral  V  Lamplongh 108,218 

▲ttorn^-General  v.  Mayor,  Cuo,,  of  Brecon 457 

Attom^-General  V.  Moore 159,  240 

Attreev.  Hawe  and  wife 77,  885 


B 

Baker  «.  Mayor  and  Corporation  of  Portnmonth  110, 187 

Ballard  v.  Bobins  99 

BankofNewSonthWaleav.  Owaton 545 

Bwnes  (i^p.)  V.  Ghipp  (reap.) 272 

Barton  (i^yp.)  o.  Town  Clerk  <rf  Birmingham  (reap.)  406 
Barton  Begia  Union  v.  Berkabire  Clerk  of  the  Peace  408 

Barton  Begia  (m>P**)  v*  Liverpool  (reapa.) 195 

Beal V.Ford   ^..».» 94 

Bell  (app.)  V.  Moraon  (reap.)    465 

Banfieldaide  Looal  Board  v.    Conaett  Iron  Company 

limited    266 

Bennett  V.  Atldna 449 

Bentv.  Boberta... 160 

Bant  V.  Wakefield  and  Bamaley  Union  Bank    431 

Bentham  (app.)  tf.  Hoyle  (reap.)  197 

Bew  (app.)  v.Haraton  (reap.)  896 

Blake  v.Beeoh 4 

Blakel^  v.  Baker  and  another 434 

Body  and  another  (appa.)  v.  Jeff ery  (reap.)    207 

Bowyer  v.  Sonth  Mefaopolitan  Cemetery  Company  286 
Bradlangh,  Em  partes  Beg  v,  Joatioea  of  Middleaex  316 
Bradl^  (app.)  v.  Metropolitan  Board  of  Worka, 

Oreenwioh  Diatriot  (reapa.)  344 

Brampton  Union  (appa.)  v.  CarUale  Union  (reapa.)  326 
Brown,  Emparie;  Beg  v.  Jnatioea  of  Newoaatle  npon 

Tyne    318 

Brown  (app.)  v.  Oceat  Eaatem  Bailway  Company 

(reapa.)    14 

Badge  V.  Andrewa  andothera 374 

Bvrgeaa  «*  Northwioh  Looal  Board 86 


C 

Campbell  (app.)  v.  Stnuigewaya  (reap.) 157 

Champney  V.  Da7y.« 483 

Chartered  MeroaatOe  Bank  of  India  V.  Wilaon 222 


Chilton,  Eg  parte;  Beg  v.  Aloook pa^e  203 

Chilton  V.  Corporation  of  London   280 
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(Before  Colsbidox,  G.J.,  Bbamwxll,  and  Bebtt, 

JJ.A.) 

Bbg.  v.  Mohck  akd  akotebb  (Justices  of  Berks.)  (a) 

Couniy  raie — LiahiUiy  of  portion  of  county  added 

to  borough— Boundary  Act(2^i  Will  4,  e.  64) 

— Muni^pal  Corporations  Act  (5  4*^  WiU.  4,  e. 

76)  «.  117. 

The  Mufniwpal  Oorporations  Act  provided  by  sect, 

117  that  every  borough  which  before  the  pasnyig 

of  the  Boundary  Act  1832  wcu  Uahle  to  contribute 

in  vfhole  or  in  part  to  the  county  rate  should  pay 

such  a  proportum  of  the  county  rate  as  would 

have  been  chargeable  upon  the  borough  if  this 

Act  had  not  passed. 

W.  was  a  borough  which  did  not,  before  the  passing 

of  the  Boundary  Act,  contribute  to  the  county 

rate,    A  part  of  a  parish  which  did  contribute  to 

that  rate  was  by  that  Act,  and  the  Municipal 

Corporation  Act,  added  to  the  borough  for  aU 

purposes. 

Held  (aprmina  the  judgment  of  the  Queen* s  Bench 

Division),  that  the  borough  of  W,  was  liahle  to 

contriiribttte  to  the  county  rate  in  respect  of  that 

portion  of  the  borotbgh  which  was  a!aded  oy  the 

Boundary  and  Municipal  Corporation  Acts, 

E&BOR  by  the  defendants  on  an    order  of  the 

Queen's  Bench  Division  giving  judgment  for  the 

Crown  on  a  demurrer  to  a  return  to  a  mandamas. 

The  fiEbcts  which  appeared  on  the  rule  for  the  man* 

damns  being  made  absolute   were  the  same  as 

those  in  the  present    case,  and    will  be  found 

reported  ante.  Vol.  X.,  p.  121. 

The  mandamus  was  addressed  to  two  jnstices  of 
the  county  of  Berks,  and  commanded  them  to 
hear  and  determine  a  complaint  preferred  by  the 
treasurer  of  the  county  of  Berks  against  the  trea* 

(a)  B«pQct6d  bj  W.  Applxxoh,  Aiq.,  Bviiftor-mt-LAw. 

Mao.  Cis.— Vol.  XI 


surer  of  the  borough  of  New  Windsor  under  the 
circumstances  set  out  in  the  writ  and  the  return, 
the  material  parts  of  which  were  as  follows : 

Prior  to  the  year  1832  the  borough  of  New 
Windsor  consisted  of  the  parish  of  that  name  and 
part  of  the  parish  of  Olewer,  which  had  never  con- 
tributed to  the  county  rate.  The  Boundaiy  Act 
(2  <&  3  Will.  4,  c.  64)  added  to  the  parliamentary 
borough  of  New  Windsor  a  part  of  Clewer,  which 
had  previously  contributed  to  the  county  rate, 
and  this  part  so  added  was  by  the  Municipal 
Corporations  Act  (5  &  6  Will.  4,  c.  76)  made  part 
of  the  municijpal  borough  of  New  Windsor. 

By  sect.'  112  of  the  Municipal  Corporations  Act, 
boroughs  which  have  separate  courts  of  quarter 
sessions  are  rendered  free  from  all  liability  to  con- 
tribute to  the  county  rate  otherwise  than  as  in 
that  Act  thereafter  provided. 

By  sect.  117  it  is  enacted  that  the  treasurer  of 
every  county  shall  send  a  copy  of  the  account  ot 
the  expenditure  for  certain  purposes  therein  speci- 
fied to  the  council  of  every  ooroaffh  situate  within 
such  county  which  has  a  separate  court* T>f  quarter 
sessions,  "  and  which  before  the  passing  of  2  ^  3 
Will.  4,  c.  64  was  chargeable  with  or  liable  to  con- 
tribute in  whole  or  in  part  to  the  county  rate  of 
such  county,  and  shall  make  an  order  on  the 
council  of  such  borough  for  the  pa;paent  of  such 
sum  as  would  have  been  chargeable,  if  this  Act  had 
not  passed,  upon  such  borough  as  the  same  shall  be 
bounded  according  to  the  provisions  of  this  Act." 

For  several  years  the  treasurer  of  the  borough 
paid  to  the  county  treasurer  the  proportion 
charged ;  but  in  1871  the  council  of  the  borough 
denied  their  liability,  and  the  justices  of  the 
county  refused  to  hear  a  complamt  by  the  trea- 
surer of  the  county  against  the  treasurer  of  the 
borough,  whereupon  a  mandamus  commanding 
them  to  do  so  was  issued. 

The  return  to  the  mandamus  was  made  by  two 
of  the  justices  of  the  county  of  Berks  on  behalf  o£ 
the  treasurer  of  the  borough  of  New  Windsor. 

It  recited  the  charter  of  the  borough  granting  a 
separate  Court  of  Quarter  Sessions,  and  containing 
a  non-intromittant  clause ;  it  alleged  that  no  part 
of  the  borough  did,  before  the  passing  of  the 
Boundary  Act,  contribute  to  the  county  rate,  that 
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the  part  of  Glewer  which  was  added  by  the  Bonn- 
dary  and  Mnnicipal  Corporations  Act  had  become 
liable  to  boroneh  rates  and  general  district  rates. 
The  return  proceeded  to  point  oat  the  dis- 
tinction between  boroaghs  witn  courts  of  qaarter 
sessions  of  limited  jurisdiction  and  with  charters 
not  containing  non-intromittant  clauses,  and 
boroughs  such  as  New  Windsor,  which  had  never 
prior  to  the  passing  of  the  Municipal  Corporation 
Act  contributed  in  any  way  to  tne  county  rate, 
and  concluded  by  denying  the  liability  of  the 
borough  under  sect.  117  of  the  Municipal  Corpora- 
tions Act,  and  by  statins  that  the  justices  had 
dismissed  the  complaint  ol  the  county  treasurer, 
and  refused  to  make  any  order  on  the  council  of 
the  borough. 

To  this  return  there  was  a  demurrer  and 
joinder. 

The  Queen's  Bench  Division,  following  the  deci- 
sion in  the  case  of  Beg.  r.  New  fVmdsor,  reported 
anU^  Yol.  X.,  p.  121,  gave  judgment  for  the 
Crown  on  •the  demurrer,  and  the  defendants 
brought  error. 

Matthews,  Q.C.  (with  him  BuUen)  for  the  appel- 
lants.— ^The  contention  on  behalf  the  appellants 
is,  that  the  borough  of  New  Windsor  is  not  liable 
to  contribute  to  the  county  rate,  because  it  was 
not  so  liable  before  the  passing  of  the  Boundary 
Act,  and  that  the  addition  to  the  oorough  of  part  of 
a  parish  which  had  up  to  that  time  contributed  to 
the  countv  rate  cannot  impose  on  the  old  borough 
of  New  Windsor  any  liability  to  contribute  to  the 
county  rate,  inasmuch  as  the  non-intromittant 
clauses  of  the  charter  must  now  apply  to  the  part 
80  added,  and  consequentlv  the  county  justices 
can  have  no  jurisdiction  to  levy  a  rate.  The  case 
of  Beg.  V.  JBirmingham  (10  Q.  B.  116)  does  not 
govern  this  case,  as  the  lands  and  tenements 
within  the  area  of  what  afterwards  became  the 
borough,  did  contribute  to  the  county  rate,  Bir- 
mingham being  an  entirely  new  borough;  it  is 
therefore  a  decision,  on  a  state  of  things  quite 
different  from  those  in  this  case,  as  the  borough 
of  New  Windsor  is  a  borough  the  area  of  which 
never  contributed  to  the  county  rate.  The  part  of  the 
county  added  to  the  borough  will  now  be  liable  to 
borouffh  rates,  and  should  therefore  be  relieved 
from  the  county  rate,  if  this  be  not  so,  the  whole 
borough  will  contribute,  as  there  is  no  power  to 
apportion  the  contribution  to  the  county  rate  to 
the  new  part  of  the  borough  thus  added.  They 
cited 

Talhot  Y.  Hubble,  2  Str.  1154 ; 

Mankley  t.  If  instancy,  8  Tenn  B.  279 ; 

Bates  V.  Win8tanl9y,4  Man.  &  SeL  4^ ; 

Mercer  v.  Davis,  10  B.  A  C.  617  $ 

James  v.  Qreen,  6  Term  Bep.  228 ; 

Weatherhead  v.  Drwry,  11  East,  168 ; 

Reg.  V.  Shepherd,  2  Ad.  &  £11.  298 ; 

Beg.  V.  East  Looe,  31  L.  J.  245,  M.  C  ; 

Reg,  V.  Clarke,  5  B.  A  Aid.  665; 

Reg.  V.  New  Sarum,  7  Q.  B.  941 ; 

5  A  6  Will.  4,  o.  76,  ■■.  112, 117, 141 ; 

12  G«o.  2,  e.  29,  aa.  1«  5;  56  0«o.  8,  o.  51 } 

15  A  16  Yiot.  o.  81. 
Oave,    Q.C.   and    Greene   for   the   respondent 
were  stopped  bv  the  Court. 

CoLEKiDGB,  C.J. — ^We  do  not  think  it  necessary 
to  hear  farther  argument  on  behalf  of  the  re- 
spondents in  this  case,  and  it  has  been  intimated 
to  118  that  no  fresh  points  have  arisen  on  which 
the  coansel  for  the  appellant  wishes  to  address  us. 
At  the  commencement  of  the  argument  I  was  of 
opinion  that  the  construction  contended  for  on  be- 


half of  the  appellant,  the  treasurer  of  the  borough 
of  New  Windsor,  must  prevail,  and  that  the  judff- 
ment  of  the  court  below  could  not  be  supported. 
On  further  consideration,  however,  I  think  tnat  my 
first  impression  was  not  correct,  and  that  althougn 
there  are  undoubtedly  difficulties  in  construing 
the  Act  of  Parliament  in  the  way  in  which  it  has 
been    construed    by  the    Queen's    Bench    Divi- 
sion, still  the  difficulties  in  adopting   the  con- 
struction contended  for    by  the   appellant   are 
greater.    The  case  comes  before  us  on  demurrer 
to  a  return  to  a  mcmcUumue  which  issued,  directing 
two  justices  of  the  county  of  Berks  to  make  an 
order  on  the  treasurer  of  the  borough  of  New 
Windsor,  for  the  payment  of  the  proportion  of 
the  sums  of  money  expended  out  of  che  county 
rate  for  other  purposes  than  the  costs  arising  out 
of  the  prosecution,  maintenance,  conveyance,  and 
transport  of  offenders  committed  for  trial  in  the 
county  of  Berks,  and  other  than  out  of  coroner's 
inquests,  as  would  have  been  chargeable  after 
deducting  all  sums  of  money  received  in  aid  of 
the  county  rate  if  the  Municipal  Corporations  Act 
had  not  passed.    The  question  for  our  decision 
arises  on  the  construction  of  sect.  117  of  5  &  6 
Will  4,  c.  76.    The  important  words  are,  "The 
treasurer  of  every  county  shall  keep  an  account  of 
the  sums  of  money  expended  out  of  the  county 
rate  for  other  purposes  ....  and  shall  send  a 
copy  of  the  account  to  the  council  of  every  borough 
in  which  a  separate  oourt  of  quarter  sessions  shall 
be  holden,  and  which,  before  the  passing  of  2  <k  3 
Will.  4,  c.  64,  was  chargeable  with  or  liekble  to  con- 
tribute in  whole  or  in  part  to  the  county  rate  of 
such  county,  and  shall  make  an  order  on  the 
council  of  every  such  borough  for  the  payment  of 
such  proportion  of  such  sum  as  would  have  been 
chargeable  if  this  Act  had  not  passed  upon  such 
borough,  as  the  same  shall  be  bounded  according 
to  the  provisions  of  this  Act."    Now,  the  question 
is  whether  these  words  apply  u)  the  borough  of 
New  Windsor.    This  borough  is  an  old  borough, 
and  has  had  from  time  immemorial  a  separate 
court  of  quarter  sessions,  and  a  charter  containing 
a    non-intromittant   clause.     By  the    Boundary 
Act  a  part  of  the  county  of  Berks  was  added  to 
the  borough  for  the  purposes  of  Parliamentary 
elections.    It  was  afterwards  enacted  by  the  Muni- 
cipal Corporations  Act  that  the  boundaries  of  the 
municipal  borough  of  New  Windsor  should  be  co- 
extensive with  those  of  the  Parliamentary  borough, 
BO  that  that  part  of  the  countv  of  Berks,  which  I 
will  for  the  sake  of  brevity  oall  C  fewer,  which  had 
been  added  to  the  Parliamentary  borough  of  New 
Windsor,  then  became    part   of  the  municipal 
borough  for  all  puxposes.    Prior  to  the  passing  of 
the  Boundary  Act  it  is  olear  that  the  borough  of 
New  Wmdsor  did  not  contribute  to  the  county 
rate,  while  it  is  also  clear  that  Clewer  did.    Now 
we  have  to  see  whether  New  Windsor  was  at  the 
time  of  the  passing  of  the  Mnnicipal  Corporations 
Act  a  borough  which  was  "char^;eable  with  or 
liable  to  contribute  in  whole  or  m  part  to  the 
county  rate  "  before  the  passing  of  the  Boundary 
Act.    The  answer  to  that  depends  on  the  con- 
struction to  be  given  to  the  words  "  whole  or  in 
part."    If  these  words  are  to  be  taken  as  express- 
ing the  area  of  the  borough,  then  New  Windsor 
was  a  boroush  oart  of  the  area  of  which  was 
liable  to  oontribote  to  the  county  rate  as  being 
at  that  time  part  of .  the  county  of  Berks.    I  do 
not  say  that  it  is  quite  olear  that  this  is  the  true 
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fend  only  fenie  oonfltractioti,  and  I  admit  the  foroe 
oi  the  argnmeata  which  haye  been  adduced  in 
Bopport  of  the  oontTary  oonetroctioiL    It  is  said 
that  there  were  boroaghs  which  did,  before  the 
Bonndary   Act,  contribate  to  the   county  rate, 
and  that,  because  their  charter  did  not  contain  a 
non-intromittant  clause,  but  it   is  also  clear,   I 
think»  that  the  only  reason  which  prevented  the 
boronghs  from  being  called  on  to  contribute  to 
county  rates  was  that  the  non-intromittant  clause 
prevented  the  county  justices  from  levying  a  rate 
within  a  borough  where  thev  had  no  jurisdiction. 
It  was  further  contended  that  there  were  some 
boroughs  where  the  whole  borough,  as  incorporated 
and  represented  by  burgesses,  was  composed  of 
two  pMTts,  one  pert  having  a  non-intromittant 
olaase  and  the  other  part  not  having  any  such 
clause,  such  as  is  the   case  in   the  borough  of 
Leicester,  and  that  therefore  there  are  two  classes 
of  boroughs,  one  class  containing  such  boroughs 
as  New  Windsor,  to  which  sect.    117  does  not 
apply,  and  another  containing  boroughs  such  as 
Leicester,  to  which  the  section  may  be  held  to 
apply.    It  was  further  urged  on  behalf  of  the  ap- 
pellant that,  as  the  whole  borough  pays  the  con* 
tribution  to  the  rate,  the  consequence  would  follow 
that  every  borough  which  had  before  the  Boun- 
dary  Act  been  exempt  from  county  rates,  and 
which   had   been   enlarged  by  that  Act,  would 
thereby  become  liable  to  pay  such  portion  of  the 
county  rate  as  had  previously  been  assessed  upon 
the  area   of   the   newly  added  portion   of   the 
borough.    Without   doubt    these    considerations 
do  tell  in  favour  of  the  appellant,   and  it  does 
appear  that  in  practice  the  view  thus  contended 
for  has  prevailed,  and  that  the  treasurers  of  coun- 
ties have  not  hitherto  availed  themselves  of  that 
which,  according  to  the  principles  of  thp  decision 
of  the  court  below,  in  this  case  thoy  have  a  right  to 
do.    Now,  in  considering  whether  the  construction 
contended  for  by  the  appellant  is  right,  it  seems 
to  me,  speaking  for  myself,  not  unimportant  to 
examine  whether  that  contention  harmonizes  with 
or  conflicts  with  the  general  tenor  of  the  whole  of 
the  Act.  and  for  that  purpose  I  refer  to  sect.  141, 
which  provides  for  the  incorporation  of  towns  and 
boroughs  not  yet  incorporated,  and  enables  the 
Crown   to   extend  to   the   inhabitants   of   such 
boroughs  the  powers  and  provisions  contained  iu 
the  Act.    It  is  clear  that  it  is  contemplated  that 
the  power  given  in  this  section  will  be  freely  used, 
and  it  does  to  my  mind  weigh  against  the  ap- 
l)ellant's  contention  and  in  favour  of  the  respon- 
dent, that  if  the  view  taken  by  the  former  be 
correct  that  then  the  provisions  of  sect.  117  cannot 
be  extended  to  any  new  borough,  whereas,  on  the 
contrary  assumption,  the  case  of  new  borougha 
will  give  rise  to  no  difficulty,  as  the  area  which 
lies  within  them  did  contribute  to  the  county  rate 
before  the  incorporation  of  the  new  borough,  and 
so  that  portion  of  the  new  borough  will  continue 
to  be  assessed  to  the  county  rate.    Reference  has 
been  made  to  the  cases  of  such  new  boroughs  as 
Birmingham,  Manchester,  and  Brighton,  and  the 
case  for  the  respondent  is  certainly  strengthened 
by  the  consideration  of  what  would  be  the  effect 
upon  the  rateable  area  of  a  county,  were  that  portion 
which  has  hitherto  contributed  to  the  county  rate  to 
be  entirely  withdrawn  from  contributing,  owing  to 
a  charter   having  been  granted  to   a  borough. 
The  case  of  Beg,  v.  Binningham  (ubi  aup.)  has 
decided  that  this  Act  can  be   applied    to   new 


boronghs,  and  that  new  boroaghs  do  oome  within 
the  sect.  117,  or  what  is  oiSled  the  other  pur- 
poses dause,  even  though  the  area  known  as  the 
borough  ol  Birmingham  had  not  contributed  to 
the  county  rate  l>Nore  the  incorporation  of  the 
new  borough,  which  included  the  old  nominal 
borough  and  the  newly  added  portions  of  the 
county  of  Warwick.  Now,  if  this  be  so  as  to  the 
whole  it  is  not  easy  to  see  why  the  same  conclu- 
sion should  not  hold  good  as  to  part  of  a  borough. 
If,  then,  upon  the  construction  of  the  statute  and 
upon  authority  the  contention  of  the  respondent 
appears  to  be  good,  will  anything  like  ugustloe 
follow  upon  our  decidiuff  in  (%ivour  of  the  respon- 
dent P  it  seems  that  the  only  way  in  which  the 
exemption  of  boroughs  arose  was  through  the 
failure  of  the  jurisdiction  of  the  county  justices, 
and  through  the  technical  difficulties  in  the  way 
of  levying  a  rate ;  if  this  be  so,  then  there  is  no 
reason  why,  when  new  legislation  is  being  carried 
into  effect,  the  exemption  should  not  b^  removed, 
and  the  incidence  of  the  rate  be  re-adjusted.  That 
many  boroughs  never  contributed  at  all  to  the 
county  rate  is  dear,  and  the  reason  for  this  exemp- 
tion was  that  there  was  no  means  of  effecting  a 
levy;  but  this  reason  does  not  hold  good  with 
regard  to  a  portion  of  a  county  which  has  been  put 
into  a  borough;  for  then  the  authority  of  the 
county  justices  is  brought  in  over  the  borough, 
as  far,  at  all  events,  as  regards  the  portion  which, 

Creviously  to  its  addition  to  the  borough,  contri- 
uted  to  the  county  rate.  I  am,  therefore,  of 
opinion  that  the  judgment  of  the  court  below 
should  be  affirmed,  and  that  the  grammatical  con- 
struction of  the  section  must  be  considered  with 
regard  to  the  object  of  the  whole  Aot,  and  the 
practical  application  of  the  whole  statute,  and 
taking  all  those  considerations  together,  I  think 
that  the  section  will  fairly  bear  the  construction 
which  we  are  puttiuff  upon  it.  I  agree  with  the 
remarks  made  by  Lord  Blackburn  in  this  casa 
when  it  came  before  the  Queen's  Bench  Division 
on  the  rule  for  a  mandamus,  and  for  all  these 
reasons  I  think  that  the  judgment  of  the  court 
below  should  be  affirmed. 

B&AMWBU.,  JA.— I  at  first  thought  that  our 
judgment  must  be  for  the  appellant,  but  I  have 
come  to  the  conclusion  that  the  judgment  of  the 
Queen's  Bench  Division  was  correct.  I  am  of 
opinion  that  it  was  intended  that  new  boroughs 
should  coniribnte  to  that  portion  of  the  county 
rate  for  which  it  is  sought  in  this  case  to  make 
the  borough  of  New  Windsor  liable.  It  seems, 
indeed,  reasonable  Uiat  those  who  enjoy  benefits 
should  share  the  cost,  and  it  cannot  bo  supposed 
that  when  Bright  du,  to  take  an  example,  was  in- 
corporated, it  was  intended  that  it  should  bo 
relieved  from  all  contribution  to  county  rates,  and 
that  the  rest  of  Sussex  should  have  to  make  up 
the  deficiency  which  would  be  caused  by  the  with- 
drawal of  so  vfduable  a  rateable  property  as  the 
town  of  Brighton  from  the  county,  althoagh  the 
inhabitants  woidd  still  enjoy  the  benefit  of  the 
county  bridges  and  other  things  supported  by  the 
county  rates.  Sect.  117  in  my  opinion  applies  to 
new  boroughs  and  to  new  places  added  to  old 
boronghs,  and  I  think  that  the  words  of  tbu 
section  bear  out  this  view.  If  the  words  of  tbe 
Act  mean  that  accounts  are  to  be  sent  and  ordei'8 
are  to  be  made  upon  every  borough  which  at  tbu 
time  of  the  passing  of  the  Boundary  Apt  was 
liable,  then,  of  course,  the  appellant  is  entitled  to 
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Buooeed,  and  the  judgment  of  the  Queen's  Bench 
Division  most  be  reversed ;  bat  if  they  mean,  as 
they  oercainiy  may,  and,  as  I  think,  do,  to  every 
borongh  which  is  a  borough  liable  to  contribute  at 
the  time  of  the  sending  the  notice  and  making  the 
order,  then  New  Windsor  is  liable,  and  our  judg- 
ment must  be  for  the  respondent.  If  that  be  so, 
then  New  Windsor  is  a  borough  which  at  the 
time  of  the  copy  of  the  account  being  sent  and  the 
order  being  made,  has  as  part  of  its  area  a  district 
which  did,  at  the  time  of  the  passing  of  the 
Boundary  Act,  contribute  to  the  county  rate.  The 
old  borough  which  never  contributed,  does  not 
now  contribute,  and  the  exemption  which  has 
always  existed  remains ;  but  the  new  part  of  the 
borough  does  not  by  being  incorporated  with  the 
borough  gain  an  exemption  which  it  never  had 
before.  If  we  are  asked  to  consider  the  conse- 
quences of  our  decision,  and  cases  are  put  such  as 
that  of  Gk)dmanche8ter  and  Huntingdon,  where 
by  incorporation  Huntingdon,  which  was  wholly 
exempt,  became  liable  to  pay  half  the  rates  of 
Godmanchester,  we  can  but  say  that  the  Le^s- 
lature  must  have  thought  either  that  such  details 
come  trithin  the  rule  of  de  mimnUst  or  that  the 
same  reasoning  applied  as  was  held  to  apply  in 
the  case  of  the  ratmg  of  mines.  For  it  is  ad- 
mitted that  this  injustice  or  hardship  has  been 
imposed  on  certain  boroughs  such  as  Leicester, 
and  therefore  the  Legislature  must  have  either 
overlooked  the  hardship  involved  or  disregarded 
it.  I  think  that  the  statute  rightly  hem  the 
meaning  which  was  given  to  it  in  the  court 
below,  and  that  our  judgment  should  affirm  that 
of  the  Queen's  Bench  Division. 

Bbbtt,  J.A. — With  regard  to  the  argpiment  of 
injustice,  I  hold  that  where  a  statute  is  capable  of 
two  constructions,  one  of  which  leads  to  manifest 
injustice,  and  the  other  in  no  way  tends  to  in- 
justice, then  it  is  probably  right  to  assume  that 
the  Legislature  intended  the  second  construction ; 
but  where  one  construction  leads  to  injustice 
being  inflicted  on  one  class,  and  the  other  con- 
struction would  inflict  injustice  on  another  class, 
the  argument  of  iniustice  falls  to  the  gronnd; 
and,  further,  if  the  afleged  injustice  is  so  rar  from 
manifest  that  it  requires  elaboration  to  make  it 
plain,  then  it  can  hardly  be  assumed  to  have  been 
so  present  to  the  mind  of  the  Legislature  as  to 
enable  any  contention  as  to  their  intention  to  be 
founded  upon  it.  Nor  in  this  case  does  there 
seem  to  me  to  be  injustice ;  there  would  be  in- 
justice to  the  county  were  the  borongh  to  escape 
from  paying  contribution ;  but  that  a  part  of  the 
borough  which  was  formerly  liable  to  county  rates 
should  continue  to  be  so  liable,  does  not  savour 
of  injustice,  end  this  view  is  confirmed  by  the 
histoiTof  the  case,  and  by  the  remarks  of  Lord 
Blackburn  as  to  the  origin  of  the  exemption,  and 
the  technical  difficulties  which  led  to  its  con- 
tinuance. Injustice  to  the  counties  would  in  the 
case  of  the  new  boroughs,  soch  as  Brighton,  result 
from  oar  deciding  the  other  way,  for  the  borough 
would  have  the  use  of  countjr  property  for  nothing, 
when  they  probably  contribute  to  the  causes  of 
expenditure  almost  as  much  as  does  all  the  rest 
of  the  county  taken  together.  The  ordinary  rules 
of  constraotion  most  l)e  applied  to  sect.  117,  the 
section  on  which  onr  decision  must  turn,  and  so 
construing  it,  I  am  of  opinion  that  there  is  really 
only  one  borongh  mentioned  in  it,  and  not  two 
boroughs,  i»  contended  by  the  appellant.    There 


was  onoe  an  old  borough  of  New  Windsor,  and 
there  is  the  present  existing  borough  as  added 
to  by  the  Boundary  Act,  including  the  Glewer 
district,  added  under  the  Parliamentary  Beform 
Act  and  the  Municipal  Corporations  Act,  and  this 
is  the  borough  witn  whicn  sect.  117  deals,  and 
with  it  alone.  The  words  "every  borough" 
mean  every  borough  now  existing,  "  and  which  " 
refers  to  every  borongh  now  existing,  that  is  thd 
area  which  is  within  the  ambit  of  the  now  existing 
borongh;  if  this  be  so,  then  there  is  only  one 
borough  referred  to  in  this  section,  and  the 
section  applies  to  all  boroughs  to  which  additions 
have  been  made  by  the  Boandary  Act.  The 
case  of  Beg»  v.  Birtningham  (ubi  ftio.)  was  decided 
on  that  ground,  and  the  Queen's  Bench  Division 
followed  that  decision.  I  am  of  opinion  that  both 
decisions  are  right,  that  no  injustice  is  done,  and 
that  by  affirming  this  judgment,  we  do  not  trans- 
gress any  rule  of  construction,  but  that  we  are 
following  out  the  plain  grammatioal  meaning  of 
the  statute,  and  giving  effect  to  the  words  and 
the  intention  of  the  Act  of  Parliament. 

Judgment  affirmed. 

Solicitor  for  appellant,  Loit 
Solicitors  for   respondent,  Newmant  Strettont 
and  HiUia/rd, 


8aiurda/u,  AprU  28, 1877. 
Blake  v.  Bebch.  (a) 
Practice — Appeal — Conviction  for  keeping  gaming 
house — Onminal  matter — Juriadiciion — Judiea' 
ture  Act  1873,  s.  47. 
A  conviction  before  jueticee  under  16  ^  17  Vu^  c 
119,   8.    3,  for  keeping  a  ga/ming  house^  ie  a 
"  criminal  ca/uee  or  matter  *'  within  sect,  47  of 
the  Judicature  Act  1873,  arid  the  Court  of  Appeal 
has  therefore  no  jurisdiction  to  hear  an  appeal 
from  a  judgment  on  a  case  stated  by  justices  of 
the  Sigh  Court  quashina.  the  conviction. 
Appeal  from  a  decision  of  the  Divisional  Court  of 
Appeal  from  inferior  courts. 

JbLobert  Blake  was  convicted  before  borough 
justices,  at  Bolton,  for  keeping  a  gaming  house 
contrary  to  the  16  &  17  Yict.  c.  119,  s.  3. 

A  case  for  the  opinion  of  the  Divisional  Court 
of  Appeal  was  however  stated  by  the  justioes 
under  20  &  21  Yict  c.  43.  The  Divisional  Court 
of  Appeal  quashed  the  conviction  on  the  ground 
that  no  information  was  laid  against  and  no  sum- 
mons issued  to  the  defendant.  Special  leave  to 
appeal  was  given  to  the  respondent  in  the  Divi- 
sional Court  of  Appeal  under  sect.  45  of  the 
Judicature  Act  1873. 

The  case  in  the  court  below  will  be  found  fully 
reported  ante^  Vol.  X.,  p.  219. 

Arbuthnot,  for  the  appellant  (respondent  below.) 
—It  will  be  contended  that  this  is  a  '*  criminal 
cause  or  matter"  within  sect.  47  of  the  Judicature 
Act  1873,  and  that  the  court  therefore  has  no  juris- 
diclion  to  hear  the  appeal.  A  conviction  under 
the  16  db  17  Yict.  c.  119,  is  not  a  "  criminal  cause 
or  matter."  The  court  heard  an  appeal  in  Howes 
V.  Peake  (35  L.  T.  Itep.  N.S.  584;  L  Bep.  1,  Ex. 
Div.  385 ;  46  L.  J.  15,  M.  C),  and  there  the  appel- 
lant was  fined  for  keeping  a  refreshment  house 
without  a  licence.  The  cases  of  Beg.  v.  Steel  (35 
L.  T.  Bep.  N.S.  534;  L.  Eep.  2  Q.  B.  Div.  37; 
46  L.  J.  1,  M.  C),  and  Beg.  v.  Fletcher  (35  L.  T. 

(a)  Bfporlid  br  W.  ▲mnov.  B^.,  Bmistw  sX  hkm* 
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Bflp.  N.8.  588;  L.  Bep.  2  Q.  B.  Div.  48 ;  46  L.J. 
^  H.  0.),  differ  from  thia  oMe.    There  there  was 
no  OMe  stated  or  leaTB  ffiven  to  appeaL    Sect.  45 
ci  the  Jadioatore  Aot  1873»  says  that  *'  all  appeals  " 
from  inferior  coorts  is  to  go  to  the  Divisional 
Court,  and  that  the  determination  of  such  appeal 
by  the  Divisional   Court  shall   be  final,  unless 
speciaJ  leave  to  appeal  is  given  to  appeal  to  the 
Ooort  of   Appeal.     Beading    sects.    45  and  47 
to^;ether  it  appears  that  all  appeals,  whether  on  a 
enminal  matter  or  otherwise,  may  be  taken  from 
the  Divisional  Court  to  the  Conrt  of  Appeal  if 
special  leave  be  given.    In  other  words,  sect.  47 
does  not  apply  to  cases  which  have  come  before 
the  Divisional  Coorl,  and  as  to  which  special  leave 
to  i^peal  has  been  j^ven.    [Brbtt,  J.A.— If  the 
case  is  dearly  a  criminal  matter,  and  the  Divisional 
Conrt  gives  leave  to  appeal,  do  yon  say  an  appeal 
would  Tie  then  P]     It  is  submitted  that  it  would  if 
the  case  is  within  sect.  45.    [Bbakwbil,  J.A. — 
Sect.  45  provides  the  mode  of  appeal  in  cases  in 
whidi  there  may  be  an,  appeal ;  sect.  47  states  the 
cases  in  which  no  appeal  shaJl  lie.] 

BaylU,  Q.C.  and  Wheder^  for  the  respondents, 
were  not  cidled  on  to  argu& 

Lord  CoLEBiDGE,  C.J. — ^It  appears  to  me  that  we 
have  no  jurisdiction  to  hear  this  appeal,  because 
the  subject  matter  of  it  is  a  criminal  matter,  and 
within  the  case  of  Beg.  v.  8ted  (mp.),  a  decision  in 
which  I  entirely  concur. 

BsAXWBLL  and  Bbstt,  J J.A.,  concurred. 

Appeal  diamUsecL 

Solicitors  for  the  respondent,  Oheeier^  Urquhari, 
imd  Co, 

Solicitors  for  the  appellant,  Qregary,  BoweUffe, 
and  Co. 


HIGH   COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Wedneeday  May  9, 1877. 

TissBLL  (app.)  V.  OvENDBH  (rssp.)  (a) 

Lieeneed  premisee—Qrocer'a  ehop-'Oloevag  time — 
Open  for  eale  of  Uquor»—S7  ^  88  Viet,,  e.  49,  c.  9. 
Ths  appeUantt  who  woe  Ueeneed  to  sdl  hy  retail 
inUMwUing    Uquore   to    he   conet^med    off   hie 
premieea,  wcu  convicted  hyjuetices  under  sect,  9 
of  (he  LiceTmng  Act  1874,  of  keeping  open  euch 
premdsee  for    the   ecUe  of  imtouicatvng    Uquore 
during  prohibited  howre. 
The  appeUcMi'spremieee  consieted  of  a  ehop  for  the 
eale  of  drapery  and  grocery,  and  during  the  pro* 
hibited  howre  the  winee  and  epvrUe  were   aU 
hcked  uf  in  a  large  wooden  eaee,  upon  which 
wdte  a  printed  notice  thcU  in  accordance  with  the 
Lieeneing  Act  wMee  amd  ernrite  could  not  he 
eufpUed  after  10  o*clock  at  night. 
SM,  upon  a  caee  elated  that  whin  Ueeneed  premieee 
were  open  under  euoh  circumetancee,  the  magie- 
tratee  ehouLd  ecUiefy  themeelvee  that  they  were  eo 
open  for  the  purpoee  of  sale    of  intoaricating 
hguore  hefore  they  convicted  the  owner ;  and  that 
ae  the  affiant  had  no  euch  intention,  the  con- 
viction muet  he  quctehed. 
This  was  a  case  stated  by  three  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  County  of 
E:ent,  under  the  Statute  20  db  21  Yiot.  c.  43,  for 
ihe  purpose  of  obtaining  the  opinion  of  the  court 


(•) 


iy  II.  W.  McgmiAB,  Mea^  BMiiil«i.rt  Law, 


on  questions  of  law  which  arose  as  hereinafter 
stated. 

1.  At  a  petty  sessions  holden  at  the  Sessions 
House,  Week-street,  Maidstone,  in  the  County  of 
Kent,  in  and  for  the  East  Division  of  the  Lathe  of 
Aylesford,  in  the  said  County  of  Kent,  on  Monday 
the  5th  March  1877,  an  information  and  complaint 
preferred  by  David  Ovenden,  a  saperintendent  in 
the  County  of    Kent   constabulaiy    (hereinafter 
called  the  respondent),  against  John  Tassell  of  the 
Parish  of  Headcom,  in  the  said  County  of  Kent, 
grocer,  draper,  and  licensed  dealer  in  wines  and 
spirits  (hereinafter  called  the  appellant)  under 
sects.  3  <fc  9  of  the  Act  37  &  38  Yict.,  c.  49,  charg- 
ing for  that  "  he  the  said  John  Tassell,  on  Satur- 
day, the  24th  Feb.  1877,  at  the  parish  of  Headcorn 
in  the  said  county  during  a  certain  time,  to  wit, 
at  twenty-five  minutes  past  ten  o'clock  in  the 
afternoon  of  the  said  24th  Feb.,  at  which  time 
premises  for  the  sale  of  intoxicating  liquors  by 
retail  situate  elsevrhere  than  in  the  Metropolitan 
District  or  the  Metropolitan  Police  District,  or  a 
town  or  populous  place,  as  severally  defined  by 
the  Licensing  Act  1874,  are  directed  to  be  closed 
by  and  in  pursuance  of  the  said  Act,  unlawfully 
did  keep  open  certain  premises  for  the  sale  of  in- 
toxicating liquors  by  retail  situate  at  Headcorn 
aforesaid,  and  being  elsewhere  than  in  the  said 
Metropolitan  District  or    the  said  Metropolitan 
Police  District,  or  in  such  town  or  populous  place 
as  aforesaid,  for  the  sale  of  intoxicating  liquors,  to 
wit,  wines  and  spirits  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,"  was 
heard    and    determined,     the   said   parties    re- 
spectively being  then  present;   and  upon  such 
hearinflr  the  appellant  was  duly  convicted  of  the 
said  offence,  and  the  justices  adjudged  him   to 
forfeit  and  pajr  the  sum  of  IL,  to  be  paid  and 
applied  according  to  law,  and  also  to  pay  to  the 
said  respondent  uie  sum  of  10«.  for  his  costs  in 
this  behalf. 

2.  The  appellant  being  dissatisfied  with  this 
determination  upon  the  hearing  of  the  said  infor- 
mation and  complaint,  as  being  erroneous  in  point 
of  law,  pursuant  to  sect.  2  of  the  said  statute,  20 
&  21  Vict.,  c.  43,  duly  applied  to  the  said  justices 
in  writing  to  state  and  sign  a  case  setting  forth 
the  facts  and  the  grounds  of  such  determination 
ae  aforesaid,  for  the  opinion  of  this  court,  and  he 
duly  entered  into  a  recognizance  as  required  by 
the  statute  in  that  behalf. 

3.  The  said  justices,  in  compliance  with  the  said 
application  and  the  provisions  of  the  said  statute, 
and  bjr  consent  of  the  said  parties,  stated  and 
signed  the  following  case. 

4.  Upon  the  hearing  of  the  information  and  com- 
plaint, it  was  proved,  or  admitted  as  facts,  that 
the  appellant  has,  and  occupies,  a  shop  in  Head- 
corn  aforesaid,  where  he  sells  drapery,  grocery, 
and  wines  and  spirits,  not  to  be  consumed  on  such 
premises. 

5.  On  the  day  named  in  the  information  and 
complaint  a  police  constable,  at  twenty-five 
minutes  past  ten  o'clock  at  night,  found  the  appel- 
lant's shop  open  in  the  usual  way  of  his  trade ;  he 
went  in  and  told  appellant  his  shop  ought  to  bo 
closed  at  ten  o'clock  at  night.  The  appellant  drew 
the  police  constable's  attention  to  a  large  wooden 
case  that  was  standing  in  the  shop, and  to  aprinted 
notice  that  was  hanging  on  the  case.  Ine  con- 
stable observed  that  the  front  of  the  case  was 
closed  with  interlaced  shutters,  and  at  the  end  of 
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the  last  shatter  there  ma  a  lock.  The  appellant  | 
told  the  constable  that  the  case  was  locked,  and 
took  hold  of  the  shatters  to  show  they  were  pro- 
perly secared  by  the  lock ;  he  also  prodaced  a  key 
bat  did  not  try  the  lock  with  it.  The  wooden  case 
above  mentioned  was  Sfl.  by  5ft.,  and  capable  of 
holding  thirty  dozen  of  bottles ;  it  stood  close  to 
the  entrance  of  the  shop  before  the  ordinary 
eoanter,  and  any  person  entering  the  shop  coald 
immediately  see  the  contents  when  the  snatters 
were  not  op,  but  when  np  the  contents  could  not 
be  seen.  The  notice  hanging  on  the  case  was  as 
follows  (copy  notice) :  "  Notice. — Oastomers  are 
informed  that  in  accordance  with  the  new  Licensing 
Act,  Messrs.  W.  and  A.  Gilbey's  wines  and  spirits 
cannot  be  supplied  in  this  shop  after  ten  o'clock  at 
night."  And  there  was  a  sinular  notice  placed  in 
the  shop  window. 

6.  There  was  no  proof  of  any  sale  or  exposure  of 
intoxicating  liqnors  at  the  time  in  question,  not 
that  liquors  were  kept  in  any  other  place  in  the 
shop  otner  than  in  the  said  wooden  case. 

7.  It  was  contended  on  behalf  of  the  appellant 
that  he  had  not  committed  any  offence  against 
sects.  3  and  9  of  lihe  Ltoensing  Act  1874,  under 
which  the  information  was  laid;  generally  that  the 
shop  was  kept  open  for  the  sale  of  grocery  and 
drapery,  which  the  appellant  was  entitled  to  do, 
notwithstanding  the  sections  of  the  Act  before  re- 
ferred to,  whioh  require  him  to  close  at  ten  o'clock, 
provided  there  was  a  bond  fide  intention  on  his 
part  not  to  sell  intoxicating  liquors  after  that  hour, 
and  that  he  had  done  as  much  as  be  could  to  show 
that  such  was  his  intention.  The  justices,  how- 
however,  were  of  opinion  that  the  sects.  8  and  9 
of  the  Licensing  Act  1874,  were  exceptional,  and  it 
was  imperative  that  the  appellant  should  close  his 
licensea  premises  at  ten  o  clock  at  night. 

8.  If  the  court  should  be  of  opinion  that  the 
said  conviction  was  legally  and  properly  made,  and 
the  appellant  is  liable  as  aforesaid,  then  the  said 
conviction  is  to  stand ;  but  if  the  court  should  be 
of  opinion  otherwise,  then  the  said  information 
and  complaint  is  to  be  dismissed. 

Ticked  argued  for  the  appellant. — ^The  sections 
which  relate  to  this  matter  are  the  8rd  and  9th  of 
the  Licensing  Act  1874  (37  A  38  Vict.  c.  49).  By 
the  3rd  section:  "All  premises  in  which  intoxi- 
cating liquors  are  sold  by  retail  shall  be  closed  as 
follows  (that  is  to  say) :  .  .  .  (3)  If  situate  else- 
where than  in  the  metropolitan  district  or  the 
metropolitan  police  district,  or  such  town  or  popu- 
lous place  as  aforesaid,"  from  ten  at  night  to  six 
in  the  morning.  And  by  sect.  9 :  "Any  person 
who,  during  the  time  at  which  premises  ror  the 
sale  of  intoxicating  liquors  are  directed  to  be 
closed  by  or  in  pursaance  of  this  Act,  sells  or 
exposes  for  sale  in  such  premises  any  intoxicating 
liqnor,  or  opens  or  keeps  open  such  premises  for 
the  sale  of  intoxicating  liquors,  or  allows 
any  intoxicating  liquors,  although  purchased 
before  the  hours  of  closing,  to  be  consnmed 
in  such  premises,  shall  for  the  first  offence  be 
liable  to  a  penalty  nob  exceeding  ten  pounds,  and 
lor  any  subsaqaent  offence  to  a  penalty  not  exceed- 
ing tv^enty  pounds."  In  this  case  there  is  not 
only  no  evidence  to  support  a  conviction  under 
these  sections,  but  the  evidence  distinctly  contra- 
dicts any  intention  to  break  the  law.  The  case  of 
Brigden'v,  Heighes  (L.  Bep.  1  Q.  B.  Div.  330 ;  34 
L.  T.  Bep.  242)  is,  moreover,  an  authority  against 
this  conviction. 


Biron,  for  the  Te8pondeiit.--8ect  B  directs  all 
premises  in  whioh  intoxicating  liquors  are  sold  by 
retail  to  be  dosed  during  oertain  nours,  and  does 
not  authorise  the  closing  to  be  limited  to  a  box  oom- 
taining  the  liquors ;  and  the  penalty  is  imposed  bf 
sect.  9  on  a  person  who  opens,  or  keeps  open  suan 
premises  during  those  nonxs.  [Fdeld,  J. — ^The 
premises  must  be  kept  open  for  sale  of  intoxicadnff 
liquors  to  expose  the  Uoensed  person  to  a  penal^ij 
That  is  not  the  necessary  construction  of  tne 
clause;  the  words  "for  the  sale  of  intoxicating 
liquors  "  may  be  tak^i  as  mere  desooription  of  the 
premises.  It  is  not  necessary,  therefore,  to  show 
any  selling  during  prohibited  hours  to  make  the 
open  premises  an  offenoe.  As  to  the  osae  of 
Brigden  v.  Heighei,  the  state  of  foots  was  different 
from  this,  and  the  ground  of  that  decision  does 
not  apply  bere.  There  the  M>pellant  had  two 
separate  shops,  and  at  ten  o'clock  shutters  were 
put  up  between  them,  so  that  tiie  grooer's  shop 
was  left  in  darkness.  Mellor,  J.  said  in  his  judg- 
ment, '*  the  only  faot  they  have  proved  is  that  t^ 
draper's  shop  was  open  when  tne  other  shop  was 
dosed,  although  from  the  circumstances  which  they 
state  they  seem  to  think  it  possible  that  the  sepa' 
ration  wsjs  hardly  a  suffident  incloenre.  That 
may  be,  but  when  such  a  cafe  arises  they  most 
furnish  some  evidence  to  show  that  the  separation 
is  not  one  in  reality.  There  is  nothing  of  the  kind 
in  this  case.  I  do  not  think  tlu^t  the  met  that  the 
two  shops  are  the  same  premises  in  the  sense  that 
they  are  under  the  same  roof  at  all  affects  the  case. 
The  access  of  one  shop  to  the  other  being  closed  at 
night,  and  this  being  shown  to  have  been  the  oase 
here,  I  do  not  see  anything  to  prevent  a  draper' 
carrying  on  the  business  of  a  grocer,  provided 
that  the  premises  upon  which  the  sale  of  liquor 
takes  place  are  sufficiently  divided  from  those  in 
which  no  liquor  is  sold  at  all."  Here  there  is 
no  division  at  all ;  the  grooer^s  shop  whioh  was 
open  during  prohibited  hours  being  the  actual 
premises  licensed  for  the  sale  of  intoxicating 
liqnors.  [Mbllob,  J. — Mr.  Manisty,  as  counsel 
for  the  appellant  in  that  case,  seems  to  concede 
your  interpretation  of  the  statute.]  That  case 
certainly  does  not  govern  this. 

Tickell  in  reply. — Brigden  v.  Heighes  dedded 
that  the  keeping  premises  open  for  the  purpose 
of  sale  is  the  gist  of  the  offence.  [Field,  J. — ^No. 
That  point  was  not  present  to  my  mind. 
Melloe,  J. — Sect.  3  is  an  absolute  prohibition  to 
the  opening  of  licensed  premises  at  all  during 
these  nours,  and  although  sect.  9  may  give  rise  to 
doubt,  the  two  must  be  taken  together.]  If  the 
respondent's  construction  of  sect.  9  be  right, 
everybody  visitin{<  the  premises  for  the  purpose 
of  buying  groceries  after  ten  o'clock  might  be 
convicted  under  sect.  25  of  the  Licensing  Act 
1872.    [Field,  J.— That  seems  to  be  so.] 

Mellok,  J. — ^We  need  not  trouble  Mr.  Tickell 
any  further.  These  matters  muy  be  difficult  of 
proof,  but  our  conclusion  of  the  effect  of  sect.  9  is 
not  merely  that  the  doors  of  licensed  premises 
must  all  be  closed  at  the  time  fixed.  Mfwistiutes 
must  consider  whether  the  precautions  tucen  are 
sufficient;  and  if  the  premises  are  open,  they 
must  farther  consider  whether  they  are  opened 
or  kept  open  for  the  purpose  of  sale  of  intoxicating 
liquors.  I  glean  from  tne  statements  in  this  case 
that  the  justices  concluded  the  appellant  to  be 
acting  in  good  faith,  and  although  the  premises 
were  open,  they  considered  he  had  no  intention  to 
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sen  fiqaoTB  dnring  prohibited  hours.  I  am  fbrti- 
fied  in  tbiB  oonstniotion  of  the  offenoe  oreoted  by 
aec^  9  br  the  efibct  which  the  other  constmotion 
would  giTe  to  sect.  25  of  85  A;  86  Ykst  c.  94.  By 
that  Beotion  any  person  fonnd  npon  lioensed  pre- 
mises during  pronibited  hours  may  be  convicted 
**  unless  he  satiiEAee  the  court  that  he  was  an  in- 
mate, servant,  or  a  lodger  on  snch  premises,  or  a 
bond  fide  traveller,  or  that  otherwise  his  presence 
on  snch  premises  was  not  in  contravention  of  the 
provisions  of  this  Act  with  reqiect  to  the  closing 
of  licensed  premises,"  These  two  Acts  are  to  be 
read  as  one.  Takine  these  sections  together,  I 
think  it  safer  to  hold  that  magistrates  mast  be 
satisfied  that  premises  are  ODen.  for  the  purpose  of 
sale  before  they  are  justifiea  in  oonviotinp;  under 
sadb,  oircumstiuices  as  these.  I  affree  with  Mr. 
Biion  that  Brigden  v.  Heighet  was  decided  on  the 
ground  that  the  grocer^s  shop  was  bond  fide  dosed 
at  ten  o'clock,  but  the  point  upon  which  this  case 
must  turn  was  not  present  to  our  minds.  We 
thought  there  was  no  evidence  that  the  premises 
were  open  within  the  meaning  of  the  Act,  and 
although  we  are  represented  to  have  concurred 
with  Mr.  Manisty's  arguments,  we  did  not  con- 
sider whether  premises  open  with  no  purpose  of 
sale  came  withm  the  offences  created  by  the  9th 
section  of  the  Act  of  1874.  This  conviction  will, 
tberef ore,  be  quashed. 

Field,  J. — ^I  am  of  the  same  opinion,  and  I  quite 
agree  that  we  are  not  bound  in  this  case  by  the 
authority  of  Brigden  v.  Heighes.  Here  the  ap- 
pellant kept  his  licensed  premises  open  during 
prohibited  hours,  but  the  magistrates  seem  to 
nave  found  his  intention  was  hand  fide  not  to  sell 
or  expose  for  sale  any  intoxicating  liquors,  or  to 
open  or  keep  open  his  premises  for  the  purpose  of 
selling  such  bquors  after  the  hour  of  closing. 
The  magistrates  seem  to  have  been  of  opinion 
that  notwithstanding  these  findings  the  law  was 
too  strong  for  them,  but  I  think  not.  Under  the 
cnrcumstances  ti^ey  should  not  have  convicted. 

Judgment  for  appellant. 

Solicitors  for  appellant,  T.  and  Q,  Braik&nridge. 
Solicitors  for  respondent.  Palmer^  BvXLf  and  Fry, 
for  Seudaanore  and  Fry,  Miiidstone. 


Monday,  June  18, 1877. 

WOKBWSLL  V.  G0BP0BATI05  OF  BaBKSLET.  (a) 

ArbUraiion  wider  Lands  Olaueee  Ad — Taxation  of 
eoete — Agreement  between  parties — 6  j*  7  Vict 
c.  7Zt  s.  38 — Lands  Clauses  OansoUdiation  Act 
1869  (32  #-  83  Viet.  e.  18,  «.  1). 

The  Corporation  of  Bamsley  demanded  of  a 
neighbouring  landowner  a  statement  of  his 
inter  est  in  certain  lands  required  for  the  disposal 
efsewaae  wsder  the  Lands  Clauses  Consolidation 
Act  18w,  and  in  answer  a  claim  wcls  made  for 
compensation,  and  notice  given  to  settle  by  arbi- 
trahon.  Arbitrators  and  umpire  were  dviy  op- 
pouUed,  but  before  award  the  forties  agreed  %n 
writing  that  the  corporation  should  hcaoe  imm^- 
diate  possession  of  the  larhds  required  upon 
tertain  terms  as  to  paymsnt  of  ifUerest ;  the  cor' 
poration  were  to  pay  all  costs  incidental  to  the 
agreement,  arbitration,  and  conveyance  of  the 
land  €LS  between  solicitor  and  client,  and  the  time 
for  making  the  awa/rd  might  be  extended.  Upon 
delivery  of  the  biU  qf  costs  after  the  award,  the 
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corporaHon  applied  to  hone  tarnation,  under  the 

Lands  Clauses  CoaioUdation   Act  1869,   by  a 

master. 
Held,  that  the  parties  had  contracted  themselves 

out  of  the  application  of  that  Act,  and  that  the 

costs  might  oe  taaed  in  Chancery  under  6^7 

Viet,  c  73,  s,  88. 
This  was  a  motion  for  a  rule  for  mandamus  on 
behalf  of  the  mayor,  aldermen,  and  burgesses  of 
Bamsley,  calling  upon  Master  Manley  Smith  to 
tax  the  costs  incurred  by  Ck>l.  Adolphus  Ulick 
Wombwell  in  respect  of  an  arbitration  concerning 
the  value  of  some  lands  obtained  by  the  corpora'' 
tion  from  Col.  Wombwell  under  the  Lands  Clauses 
Consolidation  Acts. 

The  following  agreement  sets  out  the  circum- 
stances of  the  arbitration  until  the  15th  Feb.  1876, 
the  date  thereof: 

An  agreement  made  and  entered  into  this  15th  Feb. 
1876,  between  Adolphas  Uliok  Wombwell,  of  Thoiparoh 
BaSl,  near  Tftdoaeter,  in  the  oonntr  of  York,  Eea.,  late 
Iieiit.-Col.  of  the  12th  Begiment  of  Lanoen,  of  toe  one 

Krfc,  and  the  mayor,  aldermen,  and  boneseee  of  the 
toagh.  of  Bunaley,  in  the  ooonty  of  York,  of  the  other 
part.    Whereas  by  »  notioe  in  writing  dated  the  27th 
Oet  1875,  nnder  the' hand  of  William  Harrison  Peaooek, 
tiie  town  olerk  of  the  said  borough,  for  and  on  behalf  of 
the  said  mayor,  aldermen,  and  purgeeeee  acting  as  the 
Urban  eanitary  anthoritj  within  the  dietxiot  of  the  eaid 
borough,  the  aaid  mavor,  aldermen,  and  bnrgeeaes  de- 
mands  from  the  said  Adolphns  Uliok  Wombwell  a 
statement  in  writing  of  the  peirtionlwa  of  his  estate  and 
iatereet  in  oertain  lands  therein  mentioned  and  thereby 
required  for  the  purpose  of  disposing  of  the  sewage  c^ 
the  said  borough  of  Bamsley  by  way  of  irrigation  upon 
the  Burfaoe  of  and  of  filtration  through  the  said  lands, 
and  also  of  the  dainw  made  or  the  amount  of  compensa- 
tion demanded  by  the  said  Adolphus  Uliok  Wombwell  in 
respect  theieof.     And  whereas  by  a  notioe  in  writing 
dated  the  29tk  Oct.  1875,  nnder  the  hand  of  Charles 
Newman,  of  Bamsley  aforesaid,  gentleman,  as  agent  for 
and  on  behalf  of  the  said  Adolphus  Uliok  Wombwell, 
addressed  to  the  said  mayor,  aldermen,  and  burgesses, 
it  was  stated  that  the  said  Adolphus  Uliok  Wombwell 
claimed  an  estate  for  life  in  the  said  lands,  and  further 
that  the  said  Adolphus  Uliok  Wombwell,  on  behalf  of 
himself  and  the  other  parties  entitled  and  capable  of 
making  a  conveyance  of  the  fee  simple  in  possession  of 
the  lands  speoifled  in  the  said  notice,  claimed  the  eum  of 
80,0001.  for  the  purchase  of  the  said  lands  speoifted  in 
the  said  notioe  (excepting  all  minerals  lying  within  and 
under  the  same)  as  required  for  the  purpoee  aforesaid, 
and  for  compensation  for  the  damage  that  might  be  sus- 
tained by  the  said  Adolphus  Uliok  Wombw^  and  the 
said  other  parties  competent  to  oouTey  as  aforesaid  by 
reaaon  of  the  execution  of  the  works  for  which  the  said 
lands  and  promisee  were  so  required  as  aforeeaid,  or  of 
the  exerdse  as  regsrds  such  Umds  and  premises  of  the 
powers  Tested  in  the  said  urban  sanitary  authority  as  in 
the  said  first  redted  notice  is  mentioned.    And  notice 
was  further  giyen  to  the  said  mayor,   aldermen,  and 
burgesses  that  unless  they  agreed  to  pay  the  sum  of 
money  thereinbefore  claimed  it  was  the  desire  of  the 
said  Adolphus  Uliok  WombweU,  and  he  thereby  elected 
that  the  amount  to  be  paid  in  respect  of  the  said  claims 
should  be  settled  by  arbitration  in  the  manner  prescribed 
in  "the  Lands  Clauses  Consolidation  Act  1845;"  and 
that  the  said  Adolphus  Ulick  Wombwell  had  by  writing 
under  his  hand  bearing  eren  date  with  the  notioe  now  in 
recital  nominated    and   appointed    Samuel   Dickinson 
Martin,  of  Leeds,  in  the  county  of  York,  to  be  the  arbi- 
trator on  behidf  of  himself  and  the  said  other  partaee  in 
the  matters  aforesaid,  and  did  thereby  request  the  said 
mayor,  aldermen,  and  burgeeeea  to  nominate  and  appoint 
some  person  to  aot  as  arbitrator  on  their  behalf  in  the 
said  matters. 

And  whereas,  by  writing  dated  the  29th  Oct.  1875, 
under  the  hand  of  the  said  Adolphus  Ulick  Wombwell, 
he,  ^e  said  Adolphus  Uliok  Wombwell,  in  pursuance  of 
the  proTisions  of  the  Lands  Clauses  Consolidation  Aot 
1845,  nominated  and  appointed  the  said  Samuel  Dickin- 
son Martin  to  be  the  arbitrator  on  his  behalf  of  and 
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the  last  shatter  there  was  a  lock.  The  appellant 
told  the  oomstable  that  the  case  was  locked,  and 
took  hold  of  the  shatters  to  show  ther  were  pro- 
perly secared  by  the  look ;  he  also  prodaced  a  key 
bat  did  not  try  the  lock  with  it«  The  wooden  case 
above  mentioned  was  8fb.  by  5ft.,  and  capable  of 
holdiag  thirty  dozen  of  bottles ;  it  stood  dose  to 
the  entrance  of  the  shop  before  the  ordinary 
Goanter,  and  aay  person  entering  the  shop  coald 
immediately  see  the  contents  when  the  shatters 
were  not  op,  bat  when  np  the  contents  coald  not 
be  seen.  The  notice  hanging  on  the  case  was  as 
follows  (copy  notice):  "Notice. — Castomers  are 
informed  that  in  accordance  wit^  the  new  Licensing 
Act,  Messrs.  W.  and  A.  Gilbey's  wines  and  spirits 
cannot  be  supplied  in  this  shop  after  ten  o'clock  at 
night."  And  there  was  a  sinular  notice  placed  in 
the  shop  window. 

6.  Th^  was  no  proof  of  any  sale  or  exposore  of 
intoxicating  liqaors  at  the  time  in  qaestion,  not 
that  liaaors  were  kept  in  any  other  place  in  the 
shop  otner  than  in  the  said  wooden  case. 

7.  It  was  contended  on  behalf  of  the  appellant 
that  he  bad  not  committed  any  offence  against 
sects.  8  and  9  of  lihe  Lioensing  Act  1874,  ander 
which  the  information  was  laid;  generally  that  the 
shop  was  kept  open  for  the  sale  of  grocery  and 
drapery,  which  the  appelant  was  entitled  to  do, 
notwithstanding  the  sections  of  the  Act  before  re- 
ferred to,  whioh  require  him  to  close  at  ten  o'clock, 
provided  there  was  a  bond  fide  intention  on  his 
part  not  to  sell  intoxicating  liqaors  after  that  hoar, 
and  that  he  had  done  as  much  as  he  coald  to  show 
that  sach  was  his  intention.  The  jastioes,  bow- 
however,  were  of  opinion  that  the  sects.  8  and  9 
of  the  Licensing  Act  1874,  were  exceptional,  and  it 
was  imperative  that  the  appellant  shoald  close  his 
lioensea  premises  at  ten  o  clock  at  night. 

8.  If  the  coart  should  be  of  opinion  that  the 
said  conviction  was  legally  and  properly  made,  and 
the  appellant  is  liable  as  aforesaid,  then  the  said 
conviction  is  to  stand ;  bat  if  the  coart  shoald  be 
of  opinion  otherwise,  then  the  said  information 
and  complaint  is  to  be  dismissed. 

IHckeU  argued  for  the  appellant. — ^The  sections 
which  relate  to  this  matter  are  the  8rd  and  9th  of 
the  Licensing  Act  1874  (37  &  38  Vict.  c.  49).  Bv 
the  3rd  section:  "All  premises  in  which  intoxi- 
cating liqaors  are  sold  by  retail  shall  be  closed  as 
follows  (that  is  to  say) :  ...  (3)  If  situate  else- 
where than  in  the  metropolitan  district  or  the 
metropolitan  police  district,  or  such  town  or  popu- 
lous place  as  aforesaid,"  from  ten  at  night  to  six 
in  the  morning.  And  by  sect.  9 :  "Any  person 
who,  during  the  time  at  which  premises  &r  the 
sale  of  intoxicating  liquors  are  directed  to  be 
closed  by  or  in  pursuance  of  this  Act,  sells  or 
exposes  for  sale  in  such  premises  any  intoxicating 
liquor,  or  opens  or  keeps  open  such  premises  for 
the  sale  of  intoxicating  liquors,  or  allows 
any  intoxicating  liquors,  although  purchased 
before  the  hours  of  closing,  to  be  consumed 
in  such  premises,  shall  for  the  first  offence  be 
liable  to  a  penalty  nob  exceeding  ten  pounds,  and 
lor  any  subsequent  offence  to  a  penalty  not  exceed- 
ing tv^enty  pounds."  In  this  case  there  is  not 
only  no  evidence  to  support  a  conviction  under 
these  sections,  but  the  evidence  distinctly  contra- 
dicts anv  intention  to  break  the  law.  The  case  of 
BrigdenV  Heighes  (L.  Rep.  1  Q.  B.  Div.  330 ;  34 
L.  T.  Bep.  242)  is,  moreover,  an  authority  against 
this  conviction. 


Biron^  for  the  rtapond0iiit.^Seei.  8  dinottall 
premiaes  in  which  intoxicating  liqaors  are  sold  bj 
retail  to  be  closed  daring  oertoin  noori,  and  dosB 
not  aathorise  the  dosing  to  be  limited  to  a  box  oan- 
taintng  the  liqaors ;  and  the  penalty  is  imposed  by 
sect.  9  on  a  person  who  opens,  or  keeps  open  sdoIi 
premises  daring  those  honra.  [Fbild,  J.^-Ths 
premises  most  be  kept  open  for  sale  of  intoxicadiiff 
liqaors  to  expose  the  lioenaed  person  to  a  penaltvij 
That  is  not  the  neoessarv  construction  of  toe 
clause ;  the  words  "  for  the  sale  of  intoiioatiiig 
liqaors  "  may  be  taken  as  mere  description  of  the 
premises.  It  is  not  neoessarv,  therefore,  to  show 
any  selling  daring  prohibitea  hours  to  make  the 
open  premises  an  offenoe.  As  to  the  osae  of 
Brigden  v.  Heighei,  the  atate  of  laots  was  differont 
from  this,  and  the  groand  of  that  decision  doss 
not  apply  here.  There  the  fu>pe]lant  had  two 
separate  shops,  and  at  ten  o'clock  shutters  wne 
put  up  between  them,  so  that  the  grocer's  shop 
was  left  in  darkness.  Mellor,  J.  saia  in  his  judg- 
ment, "  the  only  fact  they  have  proved  is  that  t& 
draper's  shop  was  open  when  tne  other  shop  wi» 
closed,  although  from  the  circumstances  which  they 
state  they  seem  to  think  it  possible  that  the  sepa- 
ration wsjB  hardly  a  sufficient  iuclosure.  That 
may  be,  but  when  such  a  cafe  arises  they  most 
furnish  some  evidence  to  show  that  the  separation 
is  not  one  in  reality*  There  is  nothing  of  the  kind 
in  this  case.  I  do  not  think  that  thefiftct  that  the 
two  shops  are  the  same  premises  in  the  sense  that 
they  are  under  the  same  roof  at  all  affects  the  case. 
The  access  of  one  shop  to  the  other  being  closed  at 
night,  and  this  being  shown  to  have  been  the  case 
here,  I  do  not  see  anything  to  prevent  a  draoer 
carrying  on  the  business  <^  a  grocer,  provided 
that  the  premises  upon  which  the  sale  of  liquor 
takes  place  are  sufficiently  divided  from  those  in 
which  no  liquor  is  sold  at  all."  Here  there  is 
no  division  at  all ;  the  grocer^s  shop  whioh  was 
open  during  prohibit^  hours  being  the  actnal 
premises  licensed  for  the  sale  of  intoxicating 
liquors.  [Mbilob,  J.— Mr.  Manisty,  as  counMl 
for  the  appellant  in  that  case,  seems  to  oonoede 
your  interpretation  of  the  statute.]  That  ease 
certainly  does  not  govern  this. 

TicMl  in  reply.— Brigden  v.  Heighei  deaded 
that  the  keeping  premises  open  fbr  the  purpose 
of  sale  is  the  gist  of  the  offence.  [Puld,  *'•""??' 
That  point  was  not  present  to  my  iw^d. 
Mbllok,  J.— Sect.  3  is  an  absolute  prohibition  to 
the  opening  of  licensed  premises  at  all  during 
these  nours,  and  although  sect.  9  may  give  ™  *^ 
doubt,  the  two  must  be  taken  together.]  H  we 
respondent's  construction  of  sect.  9  be  nght, 
everybody  visiting  the  premises  for  the  p^*!^ 
of  buying  groceries  after  ten  o'clock  might  be 
convicted  under  sect.  25  of  the  Licensing  A» 
1872.    [Field,  J.— That  seems  to  be  soj 

Mellob,  J. — ^We  need  not  trouble  Mr^ 
any  further.     These  matters  muy  be 
proof,  but  our  conclusion  of  the  effect 
not  merely  that  the  doors  of  hoelMV' 
must  all  be  closed  at  the  time  flxeft" 
must  consider  whether  the  pr 
sufficient;   and  if  the  prf 
must  further  consider  wh 
or  kept  open  for  the  purpT 
liquors.    I  glean  from  d| 
that  the  justices  c 
acting  in  good  fai 
were  open,  they  c 
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the  last  shatter  there  ma  a  lock.  The  appellant  | 
told  the  oomstable  that  the  case  was  locked,  and 
took  hold  of  the  shatters  to  show  they  were  pro- 
perly secared  by  the  look ;  he  also  prodaced  a  key 
bat  did  not  try  the  look  with  it.  The  wooden  case 
above  mentioned  was  8fb.  by  5ft.,  and  capable  of 
holdiag  thirty  dozen  of  bottles ;  it  stood  close  to 
the  entrance  of  the  shop  before  the  ordinary 
Goanter,  and  any  person  entering  the  shop  coald 
immediately  see  the  contents  when  the  snntters 
were  not  op,  bat  when  ap  the  contents  could  not 
be  seen.  The  notice  hanging  on  the  case  was  as 
follows  (copy  notice):  "Notice. — Gnstomers  are 
informed  that  in  accordance  with  the  new  Licensing 
Act,  Messrs.  W.  and  A.  Gilbey's  wines  and  spirits 
cannot  be  supplied  in  this  shop  after  ten  o'clock  at 
night."  And  there  was  a  similar  notice  placed  in 
the  shop  window. 

6.  There  was  no  proof  of  any  sale  or  exposare  of 
intoxicating  liqaors  at  the  time  in  qaestion,  not 
that  liaaors  were  kept  in  any  other  place  in  the 
shop  otner  than  in  the  said  wooden  case. 

7.  It  was  contended  on  behalf  of  fche  appellant 
that  he  had  not  committed  any  offence  against 
sects.  3  and  9  of  the  Licensing  Act  1874,  ander 
which  the  information  was  laid;  generally  that  the 
shop  was  kept  open  for  the  sale  of  grocery  and 
drapery,  which  the  appellant  was  entitled  to  do, 
notwithstanding  the  sections  of  the  Act  before  re- 
ferred to,  which  reqaire  him  to  close  at  ten  o'clock, 
provided  there  was  a  bond  fide  intention  on  his 
part  not  to  sell  intoxicating  liqaors  after  that  hoar, 
and  that  he  had  done  as  mnch  as  he  coald  to  show 
that  snch  was  his  intention.  The  justices,  how- 
however,  were  of  opinion  that  the  sects.  8  and  9 
of  the  Licensing  Act  1874,  were  exceptional,  and  it 
was  imperative  that  the  appellant  should  close  his 
lioensea  premises  at  ten  o'clock  at  night. 

8.  If  tne  court  should  be  of  opinion  that  the 
said  conviction  was  legally  and  properly  made,  and 
the  appellant  is  liable  as  aforesaid,  then  the  said 
conviction  is  to  stand ;  but  if  the  court  should  be 
of  opinion  otherwise,  then  the  said  information 
and  complaint  is  to  be  dismissed. 

Ticked  argued  for  the  appellant. — ^The  sections 
which  relate  to  this  matter  are  the  3rd  and  9th  of 
the  Licensing  Act  1874  (37  &  38  Vict.  o.  49).  By 
the  3rd  section:  "All  premises  in  which  intoxi- 
cating liquors  are  sold  by  retail  shall  be  closed  as 
follows  (that  is  to  say) :  .  .  .  (3)  If  situate  else- 
where than  in  the  metropolitan  district  or  the 
metropolitan  police  district,  or  such  town  or  popu- 
lous place  as  aforesaid,"  from  ten  at  night  to  six 
in  the  morning.  And  by  sect.  9 :  "Any  person 
who,  during  the  time  at  which  premises  mr  the 
sale  of  intoxicating  liquors  are  directed  to  be 
closed  by  or  in  pursnance  of  this  Act,  sells  or 
exposes  for  sale  in  such  premises  any  intoxicating 
liquor,  or  opens  or  keeps  open  such  premises  for 
the  sale  of  intoxicating  liquors,  or  allows 
any  intoxicating  liquors,  although  purchased 
before  the  hours  of  closing,  to  be  consumed 
in  such  premises,  shall  for  the  first  offence  be 
liable  to  a  penalty  not  exceeding  ten  pounds,  and 
for  any  subsequent  offence  to  a  penalty  not  exceed- 
ing ts^enty  ponnds."  In  this  case  there  is  not 
only  no  evidence  to  support  a  conviction  under 
these  sections,  but  the  evidence  distinctly  contra- 
dicts any  intention  to  break  the  law.  The  case  of 
Brtgden'y,  Heighes  (L.  Eep.  1  Q.  B.  Div.  330 ;  34 
L.  T.  Bep.  242)  is,  moreover,  an  authority  against 
this  conviction. 


Biron,  for  the  Ttapondeiit.-^Seei.  8  dif^sota  all 
premiaee  in  which  intoxicating  liquors  are  sold  by 
retail  to  be  dosed  during  oertain  noun,  and  does 
not  authorise  the  cloainff  to  be  limited  to  a  box  oon- 
taintng  the  liquors ;  and  the  penalty  is  imposed  bit 
sect.  9  on  a  person  who  opens,  or  keeps  open  suoa 
premises  during  those  houra.  [Fdeld,  J. — ^The 
premises  must  he  kept  open  for  sale  of  intoxicaduff 
liquors  to  expose  the  licensed  person  to  a  penaltjij 
That  is  not  the  necessary  conBtruotion  of  tne 
clause ;  the  words  "  for  the  sale  oi  intoxicating 
Hquors  "  may  be  taken  as  mere  description  of  the 
premises.  It  is  not  necessary,  therefore,  to  show 
any  selling  during  prohibited  hours  to  make  the 
open  premises  an  offenoe.  As  to  the  osae  of 
Brigden  v.  Heighei,  the  state  of  &ots  was  different 
from  this,  and  the  ground  of  that  decision  does 
not  apply  here.  There  the  u>peUant  had  two 
separate  shops,  and  at  ten  o'clock  shutters  were 
put  up  between  them,  so  that  the  orooer's  shop 
was  left  in  darkness.  Mellor,  J.  said  in  his  judg- 
ment, "  the  only  fact  they  have  proved  is  that  t)fB 
draper's  shop  was  open  when  tne  other  shop  wks 
closed,  although  from  the  ciroumstanoes  which  they 
state  they  seem  to  think  it  possible  that  the  sepa' 
ration  wsjb  hardly  a  sufficient  inclosure.  That 
may  be,  but  when  suoh  a  cafe  arises  they  most 
furnish  seme  evidence  to  show  that  the  separation 
is  not  one  in  reality.  There  is  nothing  of  the  kind 
in  this  case.  I  do  not  think  that  the  fact  that  the 
two  shops  are  the  same  premises  in  the  sense  that 
they  are  under  the  same  roof  at  all  affects  the  case. 
The  access  of  one  shop  to  the  other  being  closed  at 
night,  and  this  being  shown  to  have  been  the  case 
here,  I  do  not  see  anything  to  prevent  a  draper 
carrying  on  the  business  of  a  grocer,  provided 
that  the  premises  upon  which  the  sale  of  liquor 
takes  place  are  sufficiently  divided  from  those  in 
which  no  liquor  is  sold  at  alL"  Here  there  is 
no  division  at  all ;  the  grocer's  shop  whioh  was 
open  during  prohibit^  hours  being  the  actual 
premises  licensed  for  the  sale  of  intoxicating 
liquors.  [Mbixos,  J. — Mr.  Manisty,  as  counsel 
for  the  appellant  in  that  case,  seems  to  concede 
your  interpretation  of  the  statute.]  That  case 
certainly  does  not  govern  this. 

Tickell  in  reply. — Brigden  v.  Hetghes  decided 
that  the  keeping  premises  open  for  the  purpose 
of  sale  is  the  gist  of  the  offence.  [Fixld,  J. — No. 
That  point  was  not  present  to  my  mind. 
MsLLOB,  J. — Sect.  3  is  an  absolute  prohibition  to 
the  opening  of  licensed  premises  at  all  during 
these  hours,  and  although  seot.  9  may  give  rise  to 
doubt,  the  two  must  be  taken  together.]  If  the 
respondent's  construction  of  sect.  9  be  right, 
everybody  visiting  the  premises  for  the  purpose 
of  baying  groceries  after  ten  o'clock  might  be 
convicted  under  sect.  25  of  the  Licensing  Act 
1872.    [Field,  J.— That  seems  to  be  so.] 

Melloe,  J. — ^We  need  not  trouble  Mr.  Tickell 
any  further.  These  matters  muy  be  difficult  of 
proof,  but  our  conclusion  of  the  effect  of  sect.  9  is 
not  merely  that  the  doors  of  licensed  premises 
must  all  be  closed  at  the  time  fixed.  Magistrates 
must  consider  whether  the  precautions  tfucen  are 
sufficient;  and  if  the  premises  are  open,  they 
must  farther  consider  whether  they  are  opened 
or  kept  open  for  the  purpose  of  sale  of  intoxicating 
liquors.  I  glean  from  tne  statements  in  this  case 
that  the  justices  concluded  the  appellant  to  be 
acting  in  good  faith,  and  although  the  premises 
were  open,  they  considered  he  had  no  intention  to 
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sen  fiqaoTB  during  prohibited  hours.  I  am  forti- 
fied in  this  oonatmction  of  the  offence  created  by 
sect.  9  br  the  effect  which  the  other  constraction 
would  give  to  sect.  25  of  85  4;  86  Yict  c.  94  By 
that  section  any  person  found  npon  licensed  pre- 
mises during  pronibited  hoars  may  be  conyicted 
**  nnless  he  satisflee  the  coort  that  he  was  an  in- 
mate, servant,  or  a  lodger  on  snch  premises,  or  a 
bond  fide  traveller,  or  that  otherwise  his  presence 
on  snch  premises  was  not  in  contravention  of  the 
provisions  of  this  Act  with  respect  to  the  closing 
of  licensed  premises."  These  two  Acts  are  to  be 
read  as  one.  Tskine  these  sections  together,  I 
think  it  safer  to  hold  that  magistrates  must  be 
satisfied  that  premises  are  op«i  for  the  purpose  of 
sale  before  they  are  justifiea  in  convicting  under 
sadb,  circumstiuices  as  these.  I  affree  with  Mr. 
Biron  that  Brigden  v.  SeigJuu  was  decided  on  the 
ground  that  the  grocer's  shop  was  bond  fide  closed 
at  ten  o'clock,  but  the  point  upon  which  this  case 
must  turn  was  not  present  to  our  minds.  We 
thought  there  was  no  evidence  that  the  premises 
were  open  within  the  meaning  of  the  Act,  and 
although  we  are  represented  to  have  concurred 
with  Mr.  Maulstf's  arguments,  we  did  not  con- 
sider whether  premises  open  with  no  purpose  of 
sale  came  withm  the  offences  created  by  the  9th 
section  of  l^e  Act  of  1874.  This  conviction  will, 
therefore,  be  quashed. 

FiBLD,  J. — ^I  am  of  the  same  opinion,  and  I  quite 
agree  that  we  are  not  bound  in  this  case  by  the 
authority  of  Brigden  v.  Heighea.  Here  the  ap- 
pellant kept  his  licensed  premises  open  during 
prohibited  hours,  but  the  magistrates  seem  to 
nave  found  his  intention  was  bond  fide  not  to  sell 
or  expose  for  sale  any  intoxicating  liquors,  or  to 
open  or  keep  open  his  premises  for  the  purpose  of 
selling  sucn  bquors  after  the  hour  of  closing. 
The  magistrates  seem  to  have  been  of  opinion 
that  notwithstanding  these  findings  the  law  was 
too  strong  for  them,  but  I  think  not.  Under  the 
cbrcnmstances  they  should  not  have  convicted. 

Judgment  for  ajppeUani. 

Solicitors  for  appellant,  T.  and  0,  Braikenridge, 
Solicitors  for  respondent.  Palmer,  BuU,  and  Fry, 
tar  Seudcunore  and  Fry,  Maidstone. 


Monday,  Jime  18, 1877. 

WOKBWSLL  V.  GOBFOBATION  07  BaBKSLET.  (o) 

ArbUreUion  wider  Lands  Claueee  Ad — Taxation  of 
eofte — Agreement  between  parties — 6  j*  7  Vict 
e.  73,  s,  38 — Lands  OUmses  OonsoUdiation  Act 
1869  (32  #-  83  Vict,  c  18,  s.  1). 

The  CorporaMoth  of  Bamsley  demanded  of  a 
neighbouring  landowner  a  statement  of  his 
interest  in  certain  lands  required  for  the  disposal 
qfsewaqe  under  the  Lands  Clauses  Consolidation 
Ad  18w,  and  in  answer  a  claim  wcls  made  for 
compensation,  and  notice  given  to  settle  by  a/rbi- 
iration,  Arbitraiors  and  umpire  were  duly  op- 
pointed,  but  before  award  the  farties  agreed  %n 
writing  that  the  corporation  skould  have  imms- 
diaie  possession  of  the  lands  required  upon 
tertain  terms  as  to  paymsnt  of  interest ;  the  cor- 
poraiion  were  to  pay  aU  costs  incidental  to  the 
agreement,  arbitration,  and  conveyance  of  the 
land  as  between  solicitor  and  client,  and  the  time 
for  making  ihe  award  might  be  extended.  Upon 
deUvery  of  the  hiXL  of  costs  after  the  award,  the 

(•)  "EegcrtsA  by  M>  W.  MoKslias,  Bi^„  BsnrtsUg  s^LtwT" 


eorportUion  applied  to  have  tarnation,  under  the 

Lands  Clauses  CansoUdaiion   Act  1869,   by  a 

master, 
HM,  that  the  parties  had  contracted  ihemsei/oes 

out  of  the  application  of  that  Act,  and  that  the 

costs  might  oe  tassed  in  Chancery  under  6^7 

Viet.  e.  73,  s.  88. 
This  was  a  motion  for  a  rule  for  mandamus  on 
behalf  of  the  mayor,  aldermen,  and  burgesses  of 
Bamsley,  calliug  upon  Master  Manley  Smith  to 
tax  the  costs  incurred  by  Gol.  Adolphus  Ulick 
Wombwell  in  respect  of  an  arbitration  concerning 
the  value  of  some  lands  obtained  by  the  corpora*' 
tion  from  Col.  Wombwell  under  the  Lands  Glauses 
Gonsolidation  Acts. 

The  following  agreement  sets  out  the  circum- 
stances of  the  arbitration  until  the  15th  Feb.  1876, 
the  date  thereof: 

An  sgreemsnt  made  and  entered  into  this  15th  Feb. 
1876,  between  Adolphas  Uliok  Wombwell,  of  Thoiparoh 
BaSl,  near  TadoMter,  in  the  oonntr  of  York,  Esa.,  late 
Iieut.-Ool.  of  the  12th  Bepment  of  Ijuioen,  of  the  one 
part,  and  the  mayor,  aldermen,  and  bomseea  of  the 
Dorongh  of  Bamaley,  in  the  ooonty  of  York,  of  the  other 
part.    Whereas  by  a  notioe  in  writing  dated  the  27th 
Oot.  1875,  under  the' hand  of  William  ibrriaon  Peaoook, 
the  town  olerk  of  the  aaid  borough,  for  and  on  behalf  of 
the  aaid  mayor,  aldermen,  and  bnrgeaaea  acting  aa  the 
Urban  aanitary  anthoritj  wittiln  the  diatriot  of  the  aaid 
borongh,  the  aaid  ma^or,  aldermen,  and  bnrgeaaea  de- 
manded from  the  aaid  Adolphna  Uliok  Wombwell  a 
atalement  in  writing  of  the  pazticniara  of  hia  eatate  and 
iatereet  in  oertain  landa  thaiein  mentioned  and  thereby 
required  for  the  pnrpoae  of  diapoaing  of  the  aewage  of 
the  aaid  borough  of  Bamato^  by  way  of  irrigation  npon 
the  anrfaoe  of  and  of  filtration  through  the  aaid  lands, 
and  alao  of  the  dainw  made  or  the  amount  of  oompensa- 
tion  demanded  by  the  aaid  Adolphna  Uliok  Wombwell  in 
seapect  thereof.     And  whereas  by  a  notioe  in  writing 
dated  the  29tk  Oot.  1875,  under  the  hand  of  Charles 
Newman,  of  Bamal^  aforeaaid,  gentleman,  aa  agent  for 
and  on  behalf  of  the  aaid  Adolphna  Uliok  Wombwell, 
addreaaed  to  the  aaid  mayor,  aldermen,  and  bnrgeaaea, 
it  waa  Btated  that  the  aaid  Adolphna  Uliok  Wombwe)! 
olMmed  an  eatate  for  life  in  the  aaid  landa,  and  further 
that  the  aaid  Adolphna  Uliok  Wombwell,  on  behalf  of 
himaelf  and  the  other  partiea  entitled  and  capable  of 
making  a  oonveyanoe  or  the  fee  aimple  in  poaaeaaion  of 
the  lands  apeoified  in  the  aaid  notice^  olaimed  the  snm  of 
80,0002.  for  tiie  pnrohase  of  the  aaid  landa  apedfted  in 
the  said  notioe  (excepting  aU  minerals  lying  within  and 
under  the  aame)  aa  required  for  the  pnrpoae  aforesaid, 
and  for  oompenaation  for  the  damage  that  might  be  ens- 
tained  by  the  aaid  Adolphna  Uii<»  Wombwell  and  the 
aaid  other  partiea  oompetent  to  oonyey  aa  aforeaaid  by 
reaaon  of  the  execution  of  the  worka  for  which  the  said 
landa  and  premiaea  were  ao  required  aa  aforeaaid,  or  of 
the  exerdas  aa  regarda  such  luida  and  premiaea  of  the 
powera  yeated  in  tne  aaid  urban  aanitary  authority  aa  in 
the  aaid  first  recited  notioe  ia  mentioned.    And  notioe 
waa  further  giyen  to  the  aaid  mayor,   aldermen,  and 
bnrgeaaea  that  imleaa  they  agreed  to  pay  the  anm  of 
money  thereinbefore  olaimed  it  waa  the  desire  of  the 
aaid  Adolphna  Uliok  WombweU,  and  he  thereby  elected 
that  the  amount  to  be  paid  in  respect  of  the  aaid  claims 
should  be  settled  by  arbitration  in  the  manner  prescribed 
in  "the  Landa   Clauses  Consolidation  Act  1845;"  and 
that  the  said  Adolphna  Ulick  Wombwell  had  by  writing 
under  his  hand  bearing  eyen  date  with  the  notioe  now  in 
recital  nominated    and   appointed    Samuel   Dickinaon 
M^tin,  of  Leeda,  in  the  county  of  York,  to  be  the  arbi- 
trator on  behidf  of  himself  and  the  said  other  partiea  in 
the  mattera  aforeaaid.  and  did  thereby  requeat  the  aaid 
mayor,  aldermen,  and  burgeaaea  to  nominate  and  appoint 
aome  person  to  act  as  arbitrator  on  their  behalf  in  the 
aaid  matters. 

And  whereas,  by  writing  dated  the  29th  Oot.  1875, 
under  the  hand  of  the  aaid  Adolphus  Ulick  Wombwell. 
he,  the  said  Adolphus  Uliok  Wombwell,  in  pursuance  of 
the  proyisiona  en  the  Landa  Clauses  Consolidation  Act 
1845,  nominated  and  appointed  the  said  Samuel  Dickin- 
aon Martin  to  be  the  arbitrator  on  hia  behalf  of  and 
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oonoerning  the  premifles.  And  whereas  by  writiiur  dated 
the  23rd  iToT.  1B75,  under  the  hand  of  the  teid  William 
Harrison  Peacock,  the  town  clerk  of  the  said  boroni^h 
of  Bamaley,  and  the  clerk  to  the  said  nrban  sanitary 
authority,  and  also  nnder  the  corporate  common  seal  of 
the  said  borooffh,  the  said  mayor,  aldermen,  and  bar- 
gesses,  acting  ae  such  urban  sanitary  anthority  as  afore- 
said, nominated  and  appointed  £dward  Lancaster,  of 
Bamsley,  aforesaid,  land  agent,  to  be  the  arbitrator  on 
the  part  of  the  said  mayor,  aldermen,  and  burgesses  for 
the  purposes  of  the  said  arbitration.  And  whereas  the 
said  Ssmuel  Dickinson  Martin  and  Edward  Lancaster 
did  bv  writing  nnder  their  hands  dated  the  6th  Jan. 
1876,  before  entering  upon  their  said  arbitration,  nomi- 
nate and  appoint  Thomas  Barham  Foster,  of  Man- 
chester, dvu  engineer,  to  be  their  umpire.  And 
whereas  the  said  arbitrators  and  umpire  have  not  yet 
made  their  award  in  the  said  mattm,  and  the  stdd 
mayor,  aldermen,  and  burgesses  are  desirous  of  obtain- 
ing immediate  possession  of  the  said  lands  and  tene- 
ments. Now,  therefore,  it  is  hereby  agreed  as  follows  :— 

1.  The  said  mayor,  aldermen,  and  burgesses  shall  be 
forthwith  let  into  possession  of  the  said  lands  and 
premises  comprised  in  the  first  hereinbefore  recited 
notice,  subject  to  their  arranging  with  the  tonanta  or 
tenant  thereof. 

2.  The  said  mayor,  aldermen,  and  burgesses  shall,  in 
addition  to  the  amount  to  be  settled  by  arbitration  ae 
the  sum  to  be  paid  for  the  said  lands  and  premises,  and 
compensation  as  aforesaid,  pay  interest  on  such  sum 
until  the  same  shall  be  fully  paid  at  the  rate  of  52.  per 
centum  per  annum  from  the  ume  of  taking  possession 
of  the  same  premises  or  any  part  thereof. 

3.  The  said  mayor,  aldermen,  and  bnrffesses  shall  pay 
to  the  said  Adolphus  XJliGk  Wombwell  the  price  and 
interest  as  aforesaid,  irrespective  of  any  sum  which 
they  the  said  mayor,  aldermen,  and  burgesses  may  be 
liable  to  pay  to  the  tenants  or  tonant  as  compensation 
for  the  value  of  their  or  his  unexpired  term  or  interest 
in  such  lands,  and  for  the  damage  done  to  them  or  him 
in  their  or  his  tenancy  of  the  said  lands  and  premises  as 
aforesaid,  they,  the  said  tenants,  being  tenanto  from 
year  to  year.  • 

4.  The  said  mayor,  aldermen,  and  burgesses  shall  pay 
all  and  evexy  tiie  eoste  and  ezpenoes  of  the  said 
Adolphus  TJlick  Wombwell  of  and  incidental  to  this 
agreement  and  the  said  reference  and  arbitration,  and 
to  the  conveyance  of  the  said  lands  and  premises, 
including  valuers'  and  surveyors'  charges  and  solicitors' 
charges  as  between  solicitor  and  client. 

5.  The  Baid  arbitrators  shall  have  power,  and  they  are 
hereby  authorized ,  to  extend  the  time  for  hearing  evidence 
and  making  their  award  herein  until  the  23rd  of  May 
next,  before  the  said  arbitration  shall  devolve  upon  the 
said  umpire,  anything  in  the  said  Lands  Clauses  Con- 
solidation Act  1845,  to  the  contrary  thereof  in  anywise 
notwithttending.  As  witnees  the  hand  of  the  said 
Adolphus  Uliok  Wombwell,  and  the  said  mayor,  alder- 
men, and  burgesses  of  the  borough  of  Bamsley,  have 
hereunto  affixed  their  common  seal  the  day  and  year 
first  above  written. 

Sealed  with  the  corporate  common^ 
seal  of  the  borough  of  Bamsley, 
in  the  presence  of 
Josh.  Bbadlst. 
Clerk  to  Mr.  Peacock, 
Solicitor, 
Bamsley. 

To  thin  agreement  were  appended  three  memo- 
randa, dated  respectively  the  17th  April,  the  9th 
May,  and  the  13th  June,  1876,  by  whioh  the  time 
for  the  award  was  extended  to  the  let  Sept.  1876. 

On  the  9th  Aa&:.  1876,  the  umpire  daly  made 
his  award,  reciting  the  facts  mentioned  in  the  said 
agreement,  bat  not  referring  in  any  way  to  the 
agreement  itself,  and  also  reciting  that  on  the  15th 
July  1876,  it  was  mutually  agreed  that  certain 
additional  lands  should  be  purchased  and  taken 
by  the  corporation  from  Col.  Wombwell  at  an 
amount  to  be  settled  by  the  umpire.  He  proceeded 
to  award  the  sum  of  19,5852.  8«.  to  be  paid  under 


BicHD.  Cabtbb, 
Mayor, 
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the  notioe  to  troftt,  and  the  swii  of  448Z.  lit.  to  be 
paid  under  the  agpreement  for  purohase  of  addi- 
tional lands,  amounting  in  all  to  20,0332.  17b.  to  be 
paid  by  the  corporation  to  Ool.  WombwelL 

A.  bill  of  the  oosts  incurred  hj  Ool.  Wombwell 
was  delivered  to  the  Corporation  of  Bamsley, 
whose  solicitors  applied  by  summons  at  chambers 
to  have  the  said  bill  taxed  in  aooordance  with  seot. 
1  of  the  Lands  Clauses  Consolidation  Act  1869 
(32  &  33  Yiot.  c.  18).  It  is  enaoted  by  that  section 
that  "Where  in  England,  under  the  ibands  Claiues 
Consolidation  Act  1845,  or  any  Act  incorporating 
'  the  same,  any  question  of  disputed  oompensation 
is  determined  by  arbitration,  tne  oosts  ot  and  in- 
cidental to  the  arbitration  and  award  shall,  if 
either  party  so  rec^uires,  be  taxed  and  settled  as 
between  the  parties  by  any  one  of  the  taxing 
masters  of  the  Superior  Courts  of  law,  and  incb 
fees  may  be  taken  in  respect  of  the  taxation  as 
may  be  fixed  in  pursuance  of  the  enactments  re- 
lating to  the  fees  to  be  demanded  and  taken  in 
the  offices  of  such  masters,  and  all  those  enact- 
ments, including  the  enactments  relating  to  the 
taking  of  fees  by  means  of  stamps,  shall  extend  to 
the  fees  in  respect  of  the  said  taxation." 

Master  Mauley  Smith,  upon  the  hearing  of  this 
summons,  was  oi  opinion  tnat  he  ought  to  proceed 
to  tax  under  the  Lands  Clauses  Consolidation  Act ; 
that  the  agreement  of  the  15th  Feb.  1876,  was  col- 
lateral to  the  arbitration,  and  though  it  might 
affect  the  scale  of  allowance^  it  ought  not  to  pre- 
vent taxation.  By  consent  of  the  parties,  however, 
he  acljoumed  the  matter  in  order  that  the  corpo- 
ration might  move  the  court  for  this  ride,  UoL 
WombweU  undertaking  to  show  cause  against  it 
in  the  first  instance. 

OharUa,  Q.C.  (with  him  Jewne)  accordingly  now 
moved  on  behalf  of  the  Corporation  of  JB^nisley. 
— The  4th  clause  of  the  agreement  of  the  15tli 
Feb.  1876,  whioh  it  is  contended  on  the  other  side 
ousts  the  jurisdiction  of  a  master  of  this  court, 
merely  provides  a  scale  of  taxation  by  which  the 
master  may  be  guided.  Bramwell,  B.  said  in 
EccUs  V.  Mayor,  ^c,  of  Blackburn  (30  L.  J.  358, 
Ex.,  at  p.  370),  "  The  master  cannot  tax  costs  as 
between  party  and  party  on  two  different  scales, 
unless  there  is  some  agreement  between  the 
parties  to  enable  him  to  do  so."  Here  there  is 
nothing  to  prevent  the  master  from  taxing  accord- 
ing to  the  terms  of  the  agreement.  The  objection 
to  this  taxation  is  found^  on  the  case  of  VotiUon 
V.  Metropolitan  Board  of  Works  (L.  Bep.  5  Q.  B. 
533),  but  there  was  in  that  case  an  express  provi- 
sion that  the  costs,  charges,  and  expenses  should, 
"  in  case  of  difference,  be  from  time  to  time  settled 
by  the  arbitrator;''  and,  accordingly,  it  was  held 
by  Lush,  J.  that  this  was  not  a  case  within  the 
liands  Clauses  Consolidation  Act  1845,  and,  there- 
fore, the  provision  as  to  taxation  of  costs  in  the 
Lands  Clauses  Consolidation  Act  1869,  did  not 
apply. 

A.  WaU,  Q.C.  (with  him  \V,  Q.  HorrMon,  Q.G. 
and  Bowen),  showed  cause  in  the  first  instance  on 
behalf  of  (Colonel  Wombwell. — According  to  the 
agreement  the  4th  clause  indemnifies  Colonel 
Wombwell  from  **  all  and  every  the  costs  and  ex- 
penses of  and  incidental  to  this  agreement,  and  the 
said  reference  and  arbitration,  and  to  the  convey- 
ance of  the  said  lands  and  premises,  including 
valuer's  and  surveyor's  charses,  and  solicitor's 
charges  as  between  solicitor  and  client.*'  It  would 
be  impossible    to  tax  under  the  Lands  Clauses 
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Consolidation  Act  1869,  the  charges  in  respect  of 
the  agreement  of  the  15th  Feb.  1676,  or  those  in 
respect  of  the  conveyance  of  the  lands  and  pre- 
mises.   One  taxation,  however,  of  the  whole  costs 
would  be  sufficient  under  sect.  38  of  the  Attomejs 
and  SoUcitors'  Act  1843  (6  &  7  Vict.  c.  73),  by 
which  it  is  enacted,  "  That  where  anv  person,  not 
the  party  charseable  with  any  such  bill  within 
the  meaninff  of  the  provisions  hereinbefore  con- 
tained, shall  be  liable  to  pay,  or  shall  haTe  paid 
such  bill  either  to  the  attorney  or  solicitor,  his 
executor,  administrator,  or   assignee,  or  to  the 
partv  chargeable  with  such  bill  as  aforesaid,  it 
shall  be  lawful  for  such  person,   his   executor, 
adminstrator,  or  assignee,  to  make  such  application 
for  a  reference  for  the  taxation  and  settlement  of 
such  bill  as  the  party  chargeable  therewith  misht 
himself  make,  and  the  same  reference  and  oraer 
shall  be  made  thereupon,  and  the  same  course 
punned  in  all  respects  as  if  such  application  was 
made  hj  the  party  iio  chargeable  with  such  bill  as 
aforesaid."    By  the  previous  sect.  87,  it  is  pro- 
Tided,  amongst  other   things,  that   "upon   the 
application  c?  the  ])artT  chargeable  b^  such  bill 
within  such  month,  it  snail  be  lawful,  m  case  the 
business  contained  in  such  bill  or  any  part  thereof, 
shall  have  been  transacted  in  the  ^^h  Court  of 
Chancery,  or  in  any  other  Court  of  Equity,  or  in 
any  matter  of  banlcrnptcy  or  lunacy,  or  in  case  no 
part  of  such  bnsiuess  shall  have  been  transacted 
m  any  court  of  law  or  equity,  for  the  Lord  High 
Chancellor  or  Master  of  the  Bolls."  .  .  .  .  "  and 
they  are  hereby  respectively  required  to  refer  such 
bill,  and  the  demana  of  sucn  attorney  or  solicitor, 
e3cerutor,  or  administrator,  or  assignee,  thereupon 
lo  ije  taxed  and  settled  by  the  proper  officer  of  the 
cuurt  in  which  such  reference  shall  be  made  with- 
out any  money  being  brought  into  court."    With 
the  exception  that  this  bill  should  be  taxed  by  the 
proper  officer  in  Chancery  instead  of  by  the  arbi- 
trator, the  case  of  DouUon  v.  Metropolitan  Board  of 
Works  is    an    authority  exactly  in   point   with 
respect  to  this  case.    The  agreemenc  there  pro- 
vided that  the  reference  and  award  should   be 
Bubject  to  the  Lands  Clauses  Consolidation  Act, 
1845,  except  as  modified  by  the  agreement,  and 
the  modifications  are  almost  exactly  the  same  as 
in  this  a^p^eement  of  the  15th  Feb.  1876.    In  both 
are  provisions  for  the  costs  of  the  agreements  and 
conveyances,  and  valuer's  and  solicitor's  charges. 
The  objection  of  Lush,  J.,  to  the  motion,  which 
was  similar  to  this,  was,  "  If  the  Act  were  held  to 
apply^  the  costs  miffht  have  to  be  taxed  by  two 
diiferent   persons.    1  think  that  sect.  1  of  the 
Lands  Clauses  Consolidation  Act  1869,  can  only  be 
taken  to  apply ^  to  arbitration    pure  and  simple, 
begun  and  carried  out  under  the  Lands  Clauses 
Acts.    Where  there  are  special  agreements  concer- 
ning matters  to  which  those  statutes  do  not  apply, 
the  Act  of  1869  is  not  applicable."    The  object 
of  the  agreement  was  to  save  the  corporation  from 
having  to  deposit  a  sum  of  money  they  would 
otherwise  have  been  liable  for,  and  the  considera- 
tion for  this  advantage  was  the  better  scale  of 
costs  allowed  to  the  landowner  by  the  Chancery 
taxation. 

Charles,  Q.C.,  in  reply.— This  motion  is  merely 
to  obtain  the  costs  of  the  arbitration,  if  there  are 
any  charges  for  the  agreement  or  conveyance,  the 
master  would  disallow  them.  There  must  be  two 
taxations  in  any  event,  for  the  conveyance  is  not 
yet  completed.  This  is  an  agreement  collateral  to 
Mao.  Cis.— Yol.  XI 


the  arbitration,  and  contains  nothing  to  deprive 
the  corporation  of  the  benefit  of  the  Act  of  1869. 
[Lush,  J.— The  agreement  indemnifies  Colonel 
Wombwell,  but  there  is  nothing  in  the  Act  of 
1869,  to  prevent  his  solicitor  from  recoverinff 
funinBt  him  the  costs  taxed  off  under  that  Act.J 
The  solicitor  may  have  the  saqie  right  if  the 
taxation  take  place  in  Chancery,  the  words  "as 
between  solicitor  and  dient,"  m  the  4th  clause 
of  the  agreement  apply  only  to  solicitors'  charges, 
not  to  the  other  opsta  and  expenses  of  Colond 
WombwelL 

MsLLOB,  J. — 1  confess  that  I  feel  considerable 
difficulty  in  this  matter.  If  this  were  the  first 
time  the  point  had  been  raised  I  should  have  much 
doubted  the  propriety  of  depriving  a  party  to  such 
an  arbitration  of  the  benefit  of  this  Act  of  1869. 
But  upon  the  authority  of  the  decision  of  my 
brother  Lush  in  DoulUn  v.  MetropoUtan  Board  of 
Works,  I  am  willing  to  hold  that  the  parties  have 
here  agreed  to  take  themselves  out  of  the  opera- 
tion of  that  Act.  The  object  of  the  1st  section 
no  doubt  was  to  g^ve  such  taxations  to  persons 
skilled  in  like  matters,  and  the  provision  is  to 
apply  where  any  question  of  disputed  compensa- 
tion, under  the  Lands  Clanses  Act  1845,  or  any 
Act  incorporating  the  same,  is  determined  by 
arbitration.  Mr.  Charles  contends  that  there  is 
nothing  in  the  Act  as  to  the  scale  upon  which  the 
taxation  is  to  be  carried  out,  and  that  the  duty 
imposed  upon  a  master  may  be  regulated  b^  agree- 
ment. I  xeel  the  weight  of  that  contention,  but 
on  the  other  side  it  is  reasonably  maintained  that 
there  is  nothing  to  prevent  parties  from  agreeing 
to  exclude  the  Act  from  applying  to  their  arbitra- 
tion. Here  the  agreement  was  that  the  corpora- 
tion should  pay  all  and  every  the  costs  and 
expenses  of  Col.  Wombwell  "  of  and  incidental  to 
this  agreement  and  the  said  reference  and  arbitra- 
tion, and  to  the  conveyance  of  the  said  lands  and 
premises,  including  valuers'  and  surveyors'  charges 
and  solicitors'  charges  as  between  solicitor  and 
client."  These  words  mean,  I  think,  to  indemnify 
Col.  Wombwell  from  all  expenses  attending  the 
whole  proceediuff ,  and  in  order  to  do  that  the  par- 
ties have  agreed  to  remove  themselves  from  the 
application  of  the  Act  of  1869.  But  does  the 
clause  mean  to  make  the  corporation  liable  for  any 
costs  which  the  solicitors  may  charge  P  I  think 
not;  it  may  well  be  that  the  costs  should  be  taxed 
under  the  Attorneys'  and  Solicitors'  Act  referred 
to  by  Mr.  Wills.  A  taxins  officer  in  Chanoeiy 
is  a  most  suitable  tribunal  tor  this  work,  and  he 
would  not  be  limited  to  the  treatment  of  the  coats 
of  the  arbitration  only.  I  think,  therefore,  we 
should  not  compel  this  taxation  to  be  undertaken 
by  a  master  under  the  Lands  Clauses  Consolida- 
tion Act  1869,  and  this  rule  will  be  refused. 

Lush,  J. — I  think  also  there  is  no  power  to 
compel  Col.  Wombwell  to  have  these  costs  taxed 
under  the  Act  of  1869.  Ic  is  conipetent  to  the 
parties  to  an  arbitration  under  the  !Lands  Clauses 
Acts  to  contract  themselves  out  of  the  Act  of 
1869,  and  I  think  the  agreement  here  has  that 
efieot.  I  think  it  means  that  Col.  Wombwell 
should  be  indemnified  from  all  costs  with  which 
his  solicitor  would  have  a  right  to  charge  him. 
Those  costs  may  be  ascertained  in  the  Court  of 
Chancery,  not  only  by  Col.  Wombwell  or  his  soli- 
citor, but  under  sect.  38  of  the  Attorneys'  Act*  by 
the  Corporation  of  Barnsley,  who  have  to  pay 
them.     There  is   no  difficulty  about  it,  and  it 
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BeemB  to  me  to  be  the  best  oourBe,  and  that  which 
was  intended  by  the  parties. 

Bute  refused. 

Solicitors  for  Col.  Wombwell,  Singlekm  and 
Tattershall,  for  Neurmcm  and  SonSt  Bamsley. 

Solicitors  for  the  Corporation,  Norton^  BoeOf 
Norton  and  Brewer,  for  Benjamin  Marshall, 
Bamsley. 


Tku/rsday,  May  17, 1877. 
Beg.  v.  Inhabitants  of  Centbal  WiN6LAND.(a) 

Extra'parodhial  place,  repair  of  highway  by — 20 

Vioi.  c,  9—25  ^  26  Viot,  e.  61,  »«.  17,  32,  36— 

27  ^  28  Vict.  e.  101,  ee.  3,  9. 
An  ea^tra'parochial  phjtce  which  ie  amnegsed  to  a 

wnion  under  20  Vict  c.  19,  ie  not  licMe  to  indict- 

^nenifor  non-repair  of  a  highway. 

This  was  an  indictment  of  the  Inhabitants  of 
Central  Wingland  for  non-repair  of  a  highway. 
The  indictment  followed  a  common  form,  and  the 
only  plea  of  the  defendimts  was  '*  Not  Gailty." 

At  the  trial  of  the  indictment  before  Amphlett, 
L.J.,  at  the  Lincoln  Spring  Assizes,  1876,  the 
following  facts  were,  by  agreement  of  counsel, 
placed  on  the  learned  judge's  notes  : 

Prior  to  the  passing  of  the  Nene  Outfall  Act 
1827  (7  &  8  Qeo.  4,  c.  izzxT.)>  t^l  the  lands  which 
now  form  Central  Wingland  were  un-reclaimed  salt 
marshes  and  eztra-parochial.  Pursuant  to  the 
Nene  Out&ll  Act  1827,  these  lands  were  embanked 
and  reclaimed  from  the  sea,  and  by  sect.  176  of 
that  Act  were  declared  to  be  extra-parochial.  By 
sect.  180  of  the  same  Act  it  was  provided  that 
Thomas  Pear,  surveyor,  should  set  oat  so  mach  of 
the  said  lands  as  he  shonld  think  proper  for  public 
roads  and  highways,  and  he  accordingly  made  an 
award,  dated  20th  Dec.  1836,  setting  out  amongst 
others  the  road  now  in  question  as  a  public  high- 
way. The  Nene  Outfall  Commissioners,  under  the 
said  Act,  became  the  owners  of  the  whole  of 
Central  Wingland,  and  on  the  20th  Aug.  1840, 
they  sold  by  auction,  under  conditions  of  sale,  a 
portion  of  their  said  land  adjoining  the  road  in 
question.  Under  the  ninth  of  the  said  conditions 
of  sale  the  purchasers  were  required  to  enter  into 
certain  covenants  to  repair  the  highway  according 
to  their  frontages.  Pursuant  to  the  said  ninth 
condition  of  sale,  Thomas  Pear  made  an  award 
dated  7th  Dec.  1840,  which  included  the  said  road. 
The  purchasers  of  the  said  lands  entered  into  the 
covenants  required  by  the  said  ninth  condition  of 
sale  by  a  deed  of  covenant,  dated  9th  Jan.  1841. 
[Deed  put  in.]  The  highway  in  question  was  set 
out  or  commenced  to  be  set  oat  under  the  direction 
of  the  said  Thomas  Pear,  in  the  year  1843.  Since 
the  oassing  of  20  Yict.  c.  19,  Central  Wingfield 
has  been  added  to  the  Holbeach  Union  by  an  order 
of  the  Poor  Law  Board,  dated  2nd  May  1866,  and 
an  overseer  and  a  guardian  were  appointed  from 
time  to  time.  In  May  1875,  Joseph  Faulkner  was 
appointed  surveyor  of  highways  for  Central 
Wingland  by  the  justices  of  the  parts  of  Holland, 
in  Lincolnshire,  under  the  provisions  of  the  High- 
way Acts.  It  was  contended  by  the  defendants 
that  this  appointment  was  invalid.  Central  Wing- 
land is  not  a  highway  district,  and  no  highway 
board  has  been  appointed  for  any  district  in  which 
Central  Wingland  is  incladed.  No  highway  rate 
has  ever  been  made  in  Central  Wingland. 

(a)  Beported  b  J.  M.  Lblt  Em..  Bantetermt-Law. 


The  road  in  question  was  at  the  time  of  the 
trial  and  had  been  for  some  time  out  of  repair. 
On  2l8t  Jan.  1876,  the  prosecutor  took  out  a  sum- 
mons against  Joseph  Faulkner,  as  such  overseer 
as  aforesaid  in  respect  of  the  non-repair  of  such 
highway.  The  said  Joseph  Faulkner  appeared  at 
Spalding,  on  Feb.  1st  1876,  before  the  justices  of 
the  parts  of  Holland,  in  answer  to  the  said  sum- 
mons, and  admitted  the  said  road  to  be  a  public 
highway,  but  denied  the  liabilitj  of  the  inhabitants 
to  repair  it.  The  case  was  adjourned  to  the  15th 
Feb.,  when  the  justices  ordered  the  present  indict- 
ment to  be  prepared  at  the  then  next  Lincoln 
assizes. 

The  learned  jndge  directed  a  verdict  of  guilty, 
with  leave  to  move  to  enter  a  verdict  for  the 
defendants. 

The  following  enactments  are  material : 

20  Vict.  c.  19,  s.  1 : 

Every  plaoe  entered  separately  in  the  report  of  the 
Be^trar-Qenend  on  the  last  oensiui  whioh  now  is 
or  le  reputed  to  be  e&tnk.paroohial,  and  wherein  no 
rate  is  levied  for  the  relief  of  the  poor,  ehall  for  all  the 
pnrpoeefl  of  the  asaeisment  to  the  poor  rate,  the  relief 
of  the  poor,  the  counl^  police,  or  borough  rate, 
the  burial  of  the  dead,  the  removal  of  niueanoee.  the 
regietration  of  births  and  deaths,  be  deemed  a  pariin  for 
■Qoh  porpoaes,  and  shall  be  designated  by  the  name 
whioh  is  aseigned  to  it  in  euoh  report ;  and  the  juetioes 
of  the  peaoe  having  juriediotion  over  suoh  plaoe  or  over 
the  greater  part  thereof  shall  appoint  overseers  of  the 
poor  therein ;  and  with  respect  to  any  other  place  being 
or  reputed  to  be  extra-parochial,  and  wherein  no  rate  is 
levied  for  the  relief  of  the  poor,  snob  jnttioes  may  appoint 
overseers  of  the  poor  therein,  notwithstanding  anything 
oontainedin  7  ASYiot.  c  101.  [The  Poor  Law  Amend- 
ment Act  1844.] 

25  A  26  Vict  c.  61  (The  Highway  Act  1862) 
s.  17: 

The  highway  board  shall  maintain  in  good  repair  the 
highways  within  their  district,  and  shall,  subject  to  the 
provisions  of  the  Act  as  respects  the  highways  in  each 
parish  within  their  district  perform  the  same  duties,  have 
the  same  powers,  and  be  liable  to  the  same  legal  proceed, 
ings  as  the  surveyor  of  such  parish  would  have  per- 
formed, had,  and  been  liable  to  if  this  Act  had  not 
passed.  It  shall  be  the  duty  of  the  district  surveyor  to 
submit  to  the  board  at  their  first  meetiog  in  everr  year 
an  estimate  of  the  expenses  likely  to  be  incurred  during 
the  ensuing  year  for  maintaining  and  keeping  in  repair 
the  highways  in  each  parish  within  the  disttiot  of  the 
board,  and  to  deliver  a  copy  of  such  estimate,  as  approved 
or  modified  by  the  board  so  far  as  the  same  relates  to 
each  parish,  to  the  waywarden  of  such  parish. 

Sect.  32 : 

Where,  in  pursuance  of  20  Vict.  o.  19,  any  plaoe  is 
declared  to  be  a  parish,  or  where  overseers  of  tne  poor 
are  appointed  for  any  place,  such  plaoe  shall,  for  the  pur- 
poses of  this  Act,  be  deemed  to  be  a  parish  separately 
maintaining  its  own  highways ;  and  where  in  pursuance 
of  the  same  Act  any  place  is  annexed  to  any  adjoining 
pirish,  or  to  any  district  in  which  the  relief  of  the  poor 
IS  administered  under  a  local  Act,  such  plaoe  shall, 
for  the  purposes  of  this  Act,  be  deemed  to  be  annexed 
to  suoh  parish  or  district  for  the  purposes  of  the  main- 
tonance  of  the  highways,  as  well  as  for  the  purposes  in 
the  said  Act  mentioned, 

27  &  28  Vict.  c.  101  (Highway  Act  186*)  s.  9 : 

The  justices  in  petty  sessionB  may  appoint  overseers, 
or  otherwise  deal  with  any  extra-parochial  place  with  a 
view  to  constituting  it  a  highway  parish  or  part  of  a 
highway  parish,  in  the  same  manner  as  the  juetioes  may 
deal  with  such  place  for  the  purpose  of  constituting  it  a 
place  or  part  of  a  plaoe  maintaining  its  own  poor,  in  pur- 
suance of  the  powers  for  that  purpose  given  by  20 
Vict.  0. 19. 

Sect.  5 : 

Any  parish,  township,  tithing,  hamlet,  or  other  plaoe 
having  a  known  legal  boundary  in  which  there  are  no 
highways  repairable  at  the  expense  of  the  plaoe,  or  In 
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wliioh  the  highwayi  are  repured  at  the  ezpenee  of  the 
plaoe,  or  in  which  the  highways  are  repaired  at  the 
expense  of  any  person,  body  politio  or  corporate  by  rea- 
son of  any  coort,  tenure,  limitation  or  appointment  of 
any  ohacitable  gift,  or  otherwise  howsoever  than  ont  of  a 
Ughway  rate  or  otner  general  rate,  shall,  for  the  purposes 
of  tlie  Highway  Acts,  be  deemed  to  be  a  place  separately 
maintaimng  it  own  highways. 

A  rale  was  afterwards  obtained  to  set  aside  the 
Terdict  for  the  Grown  and  to  enter  a  verdict  for 
the  defendants,  on  the  pronnds  that  on  the  facts 
admitted  at  the  trial  the  defendants  were  entitled 
to  the  verdict,  that  the  jastioes  had  no  power  to 
appoint  a  surveyor,  or  to  constitute  the  parish  a 
highway  parish,  the  same  not  being  in  a  highway 
district,  that  the  Nene  Ontfall  Act  provides  that 
Central  Wingland  shall  at  aU  times  be  deemed 
extra-parochial,  and  is  not  repealed  b^  the  General 
Highway  Acts,  and  that  the  provisions  of  the 
Hiffhway  Act  1835,  s.  23,  had  not  been  complied 
with.    Against  this  mle 

Merewether,  Q.G.  and  Dugdale,  for  the  prosecu- 
tion, now  showed  cause,  and  relying  principally  on 
sect.  32  of  the  Highway  Act  of  1862,  argued  that 
the  defendants  were  subject  to  the  law  of  high- 
ways generally,  so  as  to  be  separately  indictable, 
and  that  inasmuch  as  the  question  was  not  one 
between  one  part  of  the  inhabitants  and  another, 
bat  between  the  inhabitants  and  the  publid,  the 
Highway  Acts  ought  not  to  be  construed  literally 
in  favour  of  the  defendants. 

Qraham,  for  the  defendants,  supported  the  rule, 
and  argued  that  as  no  highway  board  bad  been 
appointed,  the  justices  had  no  jurisdiction  to 
appoint  a  surveyor,  and  that  the  words  "  for  the 
purposes  of  this  Act,"  in  sect.  32  of  the  Highway 
▲ct  of  1862  had  reference  solely  to  the  administra- 
tive purposes  of  the  Highway  Acts,  and  im- 
posed no  liability  to  indictment  for  non-repair. 
iSe  cited 

Beg.  V.  MidwUe,  4  Q.  B.  240 ;  2  G.  A  D.  522. 
Mbllob,  J. — I  am  of  opinion  that  this  rule  ought 
to  be  made  absolute.     The  case  is  one  of  some 
difficulty    and   complexity,    the   question   being 
whether  the  object  of  the  statute  was  to  change 
the  liability  of  parishes,  or  to  throw  the  obligation 
to  repair  upon  the  surveyor.    Mr.  Merewether 
assumes,  and  he  is  bound  to  assame,   that  the 
defendants  are  liable  to  an  indictment,  but  he  has 
fiuled  to  make  out  his  case.    The  soil  of  Central 
Wingland  was  vested  by  the  Nene  Outfall  Act  in 
oommissionera,  and  declarei  to  be  extra-parochial 
for  ever.    These  commissioners  sold  portions  of 
the  soil  on  condition  that  the  purchasers  would 
repair  in  proportion  to  their  frontages.    By  the 
operation  of  20  Yiot.  o.  19,  Central  Wingland 
became  a  parish  for  the  purposes  of  the  poor-rate 
and  other  specific  purposes  set  forth  in  the  second 
aeotiQa  of  tnat  Act.    But  highway  rates  are  cer- 
tainly not  included  in  that  section.     Mr.  Mere- 
wether, however,  contends  that  by  sect  32  of  the 
Highway  Act  1862,  the  liability  is  thrown  upon 
the  defendants.     [The    learned  judge  read  the 
section  and  prooeeided :]  No  doubt  the  scheme  of 
the  Act  of  1862  was  that  the  difficulties  in  the 
way  of  a  perfect  highway  system  which  were 
caused   by   the    interposition  of  extraparochial 
places  should  be  obviated,  and  that  the  new  law 
should  prevail   generally   throaghont   England. 
But  I  thmk  that  this  section  does  not  g^ve  a  power 
to  proceed  against  tins   particular  parish;    the 
words  "for  the  purposes  of  this  Aob^'  show  that 


for  the  parish  to  be  liable,  it  was  first  necessaiy 
that  a  highway  district  should  be  appointed,  and 
this  has  not  been  done.  Neither  do  any  other 
of  the  enactments  referred  to  render  the  indict- 
ment maintainable.  The  rule,  therefore,  must  be 
absolute. 

Field,  J. — ^I  am  very  clearly  of  t|^e  same 
opinion.  This  indictment  charges  that  the  defen- 
dants are  bound  to  repair  a  certain  highway.  On 
such  an  indictment  it  is  inonmbent  on  the 
prosecution  to  Drove  that  the  defendants  are  a 
parish.  That  is  laid  down  very  clearlv  by  B.  v. 
Ecdesfield  (1  B.  &  Aid.  859),  which  is  the  founda- 
tion of  all  the  authorities  on  the  subject.  The 
place  was  never  a  parish  for  any  purpose  till  the 
passing  of  20  Yict.  c.  19,  which  was  passed  to 
obviate  the  many  difficulties  which  arose  from  the 
chain  of  communication  being  broken  up  by 
extraparochial  places,  but  though  it  applied  to 
many  public  purposes,  it  did  not  refer  to  high- 
ways. We  then  come  to  the  32nd  section  of  the 
Act  of  1862.  [Section  read.]  Now  if  this  section 
had  stopped  at  the  words  "separately  main- 
taining its  own  highways,*'  Mr.  Merewether 
would  no  doubt  have  had  a  very  strong  case.  But 
the  section  goes  on  to  speak  of  **  places  annexed 
to  adjoining  parishes,"  and  to  provide  that  these 

§  laces  shall,  "for  the  purposes  of  this  Act,"  be 
eemed  to  be  annexed  to  the  adjoining  parishes 
"  for  the  purposes  of  maintaining  the  highways." 
Now  what  are  the  purposes  of  the  Act  P  Clearly 
to  provide  a  machinery  for  forming  "highway 
districts  "  and  "  highway  parishes."  Following 
out  this  interpretation,  we  find  that  the  inhabitants 
of  Central  Wingfield  come  within  the  operation 
of  sect.  10,  so  as  to  bo  able  to  elect  a  waywarden. 
But  they  are  not  liable  to  be  separately  indicted. 

JBMe  absolvJie, 

Solicitors  for  the  prosecution,  Baxter  and  Oo. 
Solicitor  for  the  defendants,  Mossop,  for  Moeeop, 
of  Long  Sutton. 


AprU  25  and  Jwne  13, 1877. 
Webb  v.  KNi6HT.(a) 

Adulteration  —  DiltUion  —  Qualdty   of  a/rtide  — 
Question  of  fact— 38  ^  39  Vict.  c.  63. 

A  puTchaeer  aeked  for  a  pint  bottle  of  gin  at  the 
ap]feUant*8  Ucensed  premises.  The  barman  vn- 
quvred  at  what  price,  saying  there  were  two 
hinds,  one  at  2s.,  the  oihsr  ai  Is.  Ad.  a  pint. 
The  purehctser  chose  the  loiter,  and  was  supplied 
with  a  liqwid  tohinh  proved  on  anahfsis  to  be 
43.15  per  cent,  under  proof  It  was  found  that 
tlie  custom  of  ihe  trade  in  the  district  was  to  buy 
gin  from  the  distillers  about  20  under  Pfoof,  and 
to  sell  at  prices  from  2s.  to  Is.  a  pint.  The  appel' 
lant  was  convicted  under  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act  1875,  for  seUvng  to  the  pre' 
judice  of  the  purchaser  an  article  of  food  which 
was  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded. 

Held,  upon  a  case  stated,  thai  in  the  ahsence  of  any 
custom  in  the  neighhowrhood  as  to  the  amount  of 
dilution  corresponding  to  a  particular  price,  the 
breach  of  the  statute  was  a  question  of  fadt  for 
the  magistrates ;  and  thai  tlie  cowrt  could  not 
interfere  with  any  common  sense  view  of  the 
matter  taken  by  thmn. 

(a)  Beported  by  U«  W.  McKbllab,  Eiq.,  Barriiter-at-Law. 
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This  is  a  case  stated  by  one  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  ooanty  of 
Stafford,  and  the  stipendiary  magistrate  for  the 
district  of  the  boroagn  of  Stoke-npon-Trent,  and 
certain  places  adjoining  within  the  said  district 
in  the  said  coanty,  under  the  statute  20  &  21 
Yict.  c.  48,  on  the  application  in  writing  of  the 
appellant,  who  was  dissatisfied  with  the  decision, 
upon  the  question  of  law  which  arose,  as  herein- 
after stated,  on  the  19th  Jan.  1877,  at  Stoke-upon« 
Trent,  in  the  said  county,  the  appellant  having 
duly  entered  into  a  recognisance  to  prosecute  the 
appeal: 

1.  Upon  the  hearing  of  a  certain  information 
preferred  by  the  respondent  against  the  appel- 
lant, under  sect.  6  of  the  Ac<l  sS  &  39  Yict  c.  63, 
*<That  on  the  7th  Nov.  1876,  at  the  parish  of 
Burslem,  in  the  said  county,  the  appellant  unlaw- 
fully did  sell  to  the  prejudice  or  one  William 
Gifford,  the  purchaser  of  a  certain  article  of  food, 
to  wit,  one  pint  of  gin,  which  was  not  of  the 
nature,  substonce,  and  quality  of  the  article  de- 
manded by  such  purchaser.  I  oonricted  the 
appellant  of  the  said  offence,  and  adjudged  him  to 
pay  the  sum  of  lOs.  for  his  said  offence,  to  be 
paid  and  applied  according  to  law,  and  also  to  pay 
to  the  said  respondent  the  sum  of  IL  16«.  for  his 
costs  in  that  behalf;  and  it  was  further  adjudged 
that  if  the  said  several  sums  should  not  be  paid 
forthwith,  the  said  William  Webb  should  be  im- 
prisoned in  the  House  of  Oorrection  at  Stafford, 
m  the  said  county,  and  there  kept  to  hard  labour 
for  the  space  of  fourteen  days,  unless  the  said 
several  sums  should  be  sooner  paid. 

2.  The  following  facts  were  proved  before  me. 

(1.)  The  said  William  Gifford,  the  assistailt  to 
the  respondent,  who  is  the  authorised  inspector 
under  the  said  Act,  38  &  39  Vict.  c.  63,  went  to 
the  appellant's  licensed  house,  known  by  the 
sign  of  the  Nile  Street  Hotel,  at  Burslem,  on 
the  9th  Nov.,  and  asked  for  a  pint  of  ein.  The 
appellant's  barman,  John  Ward,  asked  Gifford 
at  what  price  he  wanted  it,  stating  that  they 
had  it  at  2«.  and  Is,  4d,  per  pint.  Giffoid 
selected  a  pint  at  Is.  4d,,  which  was  supplied  to 
him.  He  admitted  on  cross-examination  that  the 
prices  of  gin  varied  fh>m  29.  to  as  low  as  Is.  1<2., 
and  that  he  had  purchased  gin  for  analysis  as  low 
OS  1«.  Gifford  then  divided  the  pint  of  gin  into 
three  parte,  two  of  which  were  sealed  by  the  appel- 
lant, and  retained  by  Gifford.  The  other  portion 
was  pealed  by  Gifford  and  left  witii  the  appellant. 
Gifford,  at  the  time  he  sealed  the  samples,  mariced 
them  A.  584. 

(2.)  The  two  samples  of  gin  marked  A.  584 
were  handed  to  the  respondent  on  the  same  day ; 
and  on  the  10th  Nov.,  1876,  the  respondent 
handed  the  said  two  samples  to  Mr.  Wentworth 
Scott,  the  duly  authorised  analyst  for  the  district 
A.  in  North  Staffordshire  for  analysii. 

(3.)  On  or  about  the  18th  Nov.,  1876,  the  s^d 
analyst  forwarded  his  certificate  of  analysis  to  the 
respondent,  of  which  the  following  is  a  copy : — 

County  of  Stafford 
(Northern  BiTision). 
Sale  of  Food  and  Drags  Aot,  1875. 
Certifioate  of  analyflis. 

District  A 
No.  41, 

Sample  of  gin. 

Marked  A.  584,  sealed  with  key. 
Ueoel7td  Nov.  10th,  1876. 


From  J.  E.  Knight,  Food  Inspector, 

Oonnty  Analyst's  Laboratones, 

^olTCrhampton,  18th  Nov.,  1876. 
I,  the  undersigned,  public  analyst  for  the  County  of 
(Stafford,  do  hereby  certify  that  I  have  analysed  chemi- 
.cally,  and  liave  otherwise  examined  the  sample  of  gin 
referred  to  above,  and  that  I  find  the  same  very  largely 
adnlterated,  the  nnder-mentioned  per  centages  or  pro- 
portions of  foreign  ingredients  being  present  therein — 

Water  48.15  per  cent. 
In  my  opinion  the  said  sample  is  not  so  adnlterated  as 
to  be  injnrions  to  health. 
'    To  Major  Knight,  Stafford. 

Wbntwobth  L.  Soott. 

(4)  The  appellant  called  witnesses,  and  proved 
that  when  he  bonght  the  gin  of  the  distillers  it 
was  seventeen  under  proof,  and  that  it  was  the 
castom  of  the  trade,  in  this  district,  to  pnrchaee 
gm  at  degrees  varying  from  seventeen  to  twenty- 
two  under  proof,  and  that  the  prices  at  which  gin 
is  usually  sold  by  the  trade  in  the  district  are,  for 
the  best  ffin  2s.,  and  for  common  gin  Is.  4d.,  and 
as  low  as  Is. 

8.  On  the  part  of  the  appellant  it  was  farther 
contended  the  article  of  food,  namely,  the  pint  of 
gin  sold  to  GifPord  as  the  purchaser,  could  not  be 
to  the  prejudice  of  the  said  purchaser,  as  he  had 
selected  a  low  priced  gin,  and  that  he  got  his 
value  in  genuine  spirit  diluted  only  by  the  addi- 
tion of  water  to  accommodate  the  purchaser  in 
the  price  to  be  paid,  and  that,  therefore,  he  ^ot  a 
more  diluted  or  less  strong  spirit,  and  that  it  was 
a  well  known  fact  that  in  the  sale  of  gin  the 
custom  of  the  trade  was  that  pure  gin  was  an 
article  not  sold  for  consumption  in  licensed  houses, 
and  that  there  was  no  standard  of  alcoholic 
strength  retailers  were  required  to  sell,  and  that 
under  all  the  circumstances  the  custom  regulating 
the  traffic  in  gin,  could  not  be  affected  by  the 
before-named  statute. 

4.  On  behalf  of  the  respondent  it  was  contended 
that,  when  a  purchaser  asked  for  gin,  it  was  to 
the  preiudioe  of  the  purchaser  if  he  got  gin  mixed 
with  a  utfge  per  oentage  of  water. 

5.  I,  however,  was  <3  opinion  that  when  a  pur- 
chaser asked  for  g^,  he  did  not  expect  to  be 
supplied  with  g^n  and  a  large  per  centa^  of  water 
added  thereto  by  the  vendor,  and  that  though 
there  is  no  recogniaed  standard  of  aloohonc 
strength  for  gin,  but  that  it  varies  from  proof  to 
twenty  under  proof,  a  purchaser  may  well  believe 
that  when  he  asks  for  best  gin  he  will  obtain  that 
of  a  strength  about  proof  or  a  few  degrees  under, 
and  when  he  asks  for  lower  priced  gin  he  will 
obtain  gin  of  a  quality  between  that  and  twenty 
under  proof,  at  any  rate,  if  he  asks  for  gin,  he 
might  expect  to  obtain  an  article  not  more  than 
twenty  or  twenty-two  under  proof.  If  the  con- 
tention of  the  appellant  were  rights  there  would  be 
no  limit  to  the  amount  of  water  he  might  be 
entitled  to  add,  because  it  was  admitted  m  evi- 
dence that  gin  was  sold  at  a  less  prioe  per  gallon 
than  was  paid  for  it,  and  that  the  profit  was  niade 
only  by  the  quantity  of  water  ths^  was  added  to 
the  gin  after  it  was  received  fh)m  the  distiller's. 
I  was  of  opinion  that  such  a  contention  was  con- 
trary to  the  decision  of  the  learned  judge  in  the 
case  of  PaMer  v.  StweniUf  reported  in  40  J.  P. 
357,  and  I  consequently  gave  my  decision  against 
the  appellant. 

6.  The  question  of  law  upon  wnich  this  case  is 
stated  for  the  opinion  of  the  court  therefore  is: 
1st,  Was  the  pint  of  ^in  and  water  sold  to  Gifford 

^  as  gin,  to  the  prejudice  of  the  pnrohasar,  within 
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the  meaning  of  the  said  Act  P  If  tbe  court  should 
be  of  opinion  that  the  said  conviction  was  right, 
and  the  appellant  is  liable  as  aforesaid,  then  the 
said  conviction  is  to  stand ;  bat  if  the  court  should 
be  of  a  contrary  opinion,  then  the  said  conviction 
is  to  be  quashed. 

Given  under  my  hand  and  seal  this  5th  Feb., 
1877.  H.  0.  Greenwood. 

Upon  tbe  first  arsument  of  the  case  (the  25th 
April),  the  court  (Mellor  and  Lush,  JJ.)  ordered 
that  it  should  be  remitted  to  the  magistrate  who 
stated  and  signed  the  same,  in  order  that  he  might 
amend  the  same  by  stating  whether  the  liquid 
sold  was  of  the  nature,  substance,  and  quality  of 
gin  usually  sold  at  that  price  in  the  neighbour- 
hood : 

The  following  was  the  amended  case  stated 
porsnant  to  the  order  of  the  court : 

"  As  to  whether  the  liouid  sold^was  of  the  nature, 

sabetanoe,  and  quality  oi  gin  usually  sold  at  that 

price  in  tbe  neighbourhood,  I  can  only  refer  to 

several  other  eases  of  a  simitar  character  to  the 

present,  awaiting  to  abide  the  decision  of  the  High 

Court  of  Justice  in  this  case,  and  by  consent  using 

the  certificates,  as  also  the  prices  paid  for  the  gin 

in  each  case,  of  which  the  following  is  a  list : 
rmidi  PAID.         vAxs  or  rwanoM,        nw  onrTAaa 

or  WA7SB. 

2».     per  pint.  ...  Hannah  Bell  29*8  peroent. 

Is.  lOd.  M  ...  Joseph  Boeworth  .  31*5  „ 
Is.  4d.  „  ...  Elisabeth  Hanoook  .  82'  „ 
Is.  „        ...  Charles  Loohett    ...  51'1        „ 

2s.  „        ...  Thomae  Foyer  44*18      „ 

Is.  4(2.     „        ...  Cbarlee  Green    40*3       „ 

Is.  6d,     ,,       ...  Albert  Turner    52*28     ,, 

**  I  convicted  the  appellant,' inasmuch  as  he  had 

not  brought  himself  within  the  exception  of  the 

25th  section  of  the  Act." 

June  13. — Poland  again  argued  for  the  appel- 
lant.— Althotigh  the  magistrate  has  not  directly 
answered  the  question  for  which  the  court  remitted 
the  case  to  him,  it  may  be  taken  that  he  now  finds 
s;in  to  vary  in  price  and  strength  in  the  neigh- 
bourhood ;  and  it  becomes  there^re  more  difficult 
than  before  to  say  that  this  is  a  case  within  the 
application  of  the  statute.  By  sect.  6  of  the  Sale 
of  Food  and  Drugs  Act  1875  (38  &  39  Vict.  c.  63), 
"  No  person  shall  sell  to  the  prejudice  of  the  pur- 
chaser any  article  of  food  or  any  drug  which  is  not 
of  the  nature,  substance,  and  quality  of  the  article 
demanded  by  such  purchaser  under  a  penalty  not 
exceeding  201. ;  provided  that  an  offence  shall  not 
be  deemed  to  be  committed  under  this  section  in 
the  following  cases,  that  is  to  say :  (1),  Where  any 
matter  or  ingredient  not  injurious  to  health  has 
been  added  to  the  food  or  drug  because  the  same 
is  required  for  the  production  or  preparation 
therem  as  an  article  of  commerce,  in  a  state  fit 
for  carriage  or  consumption,  and  not  fraudulently 
to  increase  the  balk,  weieht,  or  measure  of  the 
food  or  drag,  or  oonceaT  l^e  inferior  quality 
thereof;  (2),  Where  the  drug  or  food  is  a  proprie- 
tary medicine,  or  is  the  subject  of  a  patent  in 
force,  and  is  supplied  in  the  state  required  by  the 
specification  dt  the  patent ;  (3),  Where  the  food  or 
drug  is  oompounded  as  in  this  Act  mentioned ;  (4), 
Where  the  food  or  drug  is  unavoidably  mixed 
with  some  extraneous  matter  in  the  process  of 
collection  or  preparation."  By  sect.  7 :  "No  per- 
son shall  sell  any  compound  article  of  food  or 
oompounded  drug  which  is  not  composed  of  in- 
grements  in  accordance  with  the  demand  of  the 
purchaser,  under  a  penalty  not  exceeding  202." 


Sect.  25,  to  which  reference  is  made  by  the  magi- 
strate, provides  that  the  defendant  is  to  be  dis- 
charged if  he  can  prove  that  he  bought  the  adul- 
terated article  in  the  state  in  which  he  sold  it, 
with  a  written  warr'inty.  Here  the  article  sold  is 
admittedly  of  the  nature  and  sabstance  of  the 
article  demanded  by  the  purchaser;  as  to  the 
quality,  a  purchaser  demanding  gin  at  Is.  4d.  a 
pint  could  only  mean  to  ask  for  gin  so  mixed  with 
water  as  to  be  obtained  at  that  price.  [Lush,  J. — 
All  gin  must  be  diluted  with  water  to  prepare  it 
as  an  article  of  commerce.]  Water  is  not  a  loreign 
ingredient.  In  the  case  referred  to  before  the 
magistrate  (PaMer  v.  SfevenUt,  35  L.  T.  Bep.  N.  S. 
862),  the  purchaser  merely  asked  for  a  bottle  of  gin, 
without  mentioninflT  quality  or  price.  FLiTSH.  J. — 
Is  not  this  like  the  mustard  case  which  we  had 
before  us  lately?]  Sandys  v.  Marhham  was  a 
refusal  by  justices  to  convict  under  this  Act  for 
Belling  mustard  adulterated  by  flour.  It  seems 
from  the  Justice  of  the  Peace  (Jan.  27, 1877)  that 
the  case  was  remitted  to  the  justices  to  find  the 
facts  more  precisely,  and  there  is  no  further 
report  of  it.  To  auash  this  convictioif  would  not 
affect  the  object  of  this  legislation  against  adultera- 
tion, for  the  purchaser  here  obtained  the  article 
for  which  he  asked. 

Bosanquet  for  the  respondent. — ^The  amendment 
by  the  magistrate  is  no  answer  whatever  to  the 
question  of  the  court.  We  must  therefore  con- 
sider the  effect  of  the  statements  in  the  original 
case,  fh)m  which  it  appears  that  the  purohiuer 
asked  for  g^n,  not  gin  and  water,  and  obtained 
this  compound.  The  steps  afterwards  taken  by 
the  analyst  are  exactly  those  prescribed  b^  the 
Act  of  Parliament,  and  the  certificate  which  is 
made  evidence  distinctly  states  that  the  analyst 
finds  the  sample  of  gin  verjr  largely  adulterated, 
the  foreign  ingredient  of  water  being  present  to 
to  the  extent  of  43.15  per  cent.  The  finding  of 
fact  by  the  magistrate  is  that  this  dilution  was 
greater  than  any  purchaser  of  gin  would  expect, 
and  therefore  was  within  the  mischief  to  be  reme- 
died b^  the  statute.  In  the  case  of  Pashler  v. 
8ieven%U  the  strength  of  the  sample  of  gin  was 
just  the  same  as  in  this  case,  44  per  cent,  under 
proof,  and  Cleasby,  B.  said  in  his  judgment  "The 
justices  have  come  to  the  conclusion  that  a  mix- 
ture of  alcohol  and  water,  so  far  as  44  per  cent, 
below  proof,  is  not  of  the  quality  of  gin  as  known 
commercially,  but  a  fraudulent  increase  of  the 
measure  of  the  liquid.  It  is  impossible  for  as  to 
say  they  were  wrong,  and  they  were  therefore 
justified  in  convicting  the  appellant."  Gk^ve,  J. 
added,  "We  cannot  decide  whether  upon  the 
weight  of  the  evidence,  the  case  comes  within  the 
first  exception  or  not ;  that  is  a  qaestion  for  the 
magistrates."  ....  "  If  44  per  cent,  beyond  the 
ordinary  proportion  be  not  adulteration,  it  must 
be  difficult  to  discover  anything  to  which  the 
statute  could  apply.  It  is  really  a  question  of 
fact,  and  I  think  the  justices  have  decided  it 
rightly."  [Mellor,  J. — I  certainly  see  no  objec- 
tion to  the  grounds  of  that  decision.] 

Poland,  in  reply. 

MsLLoa,  J. — I  confess  I  should  have  been  much' 
better  satisfied  if  we  had  received  an  answer  to* 
our  question.  The  magistrate  I  suppose  could 
not  ^ve  us  one,  so  we  must  come  to  the  best  oon- 
dusion  we  can  upon  the  facts  stated.  A  reason- 
able view  munt  be  taken  of  such  a  matter  as  thisr 
and  if  there  were  a  general  custom  well  known  in 
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tbe  neighboarhood  that  a  person  asking  for  gin  at 
Is.  4d.  a  pint  would  get  tnis  mixture,  there  conld 
be  no  breach  of  the  statute  by  the  seller.  Suoh  a 
custom  is  not  found  in  this  case,  and  without  a 
guide  of  that  kind  it  must  be  left  to  the  common 
sense  of  the  magistrates  to  come  to  a  conclusion. 
If  they  show  a  reasonable  consideration  of  the 
facts,  and  decide  upon  a  common  sense  view,  we 
ought  not  to  interfere.  This  was  the  effect  of  the 
judgment  in  Pashler  v.  SleveniU  by  a  court  of  co- 
ordinate jurisdiction  with  ourselves,  and  we  ouffht 
I  think  to  follow  it.  I  can  see  no  distinction  oe- 
tween  this  case  and  that,  and  we  must  therefore 
affirm  the  present  conviction. 

Lttsh,  J. — I  am.  of  the  same  opinion.  As  we 
cannot  fi:et  the  information  we  desired,  we  must 
see  if  we  have  upon  the  case  stated  any  ground 
for  impugning  the  conviction.  The  Act  savs  no 
person  shall  sell  to  the  prejudice  of  the  purchaser 
any  article  of  food  which  is  not  of  the  nature,  sub- 
stance, and  Quality  of  the  article  demanded.  Now 
the  article  aemanded  here  was  g^  at  !«.  4i.  a 
pint,  and  the  article  sold  by  the  appellant  was  of 
the  proper  nature  and  substance.  Whether  it  was 
of  the  proper  quality  depends  I  think  upon  facts 
which  we  cannot  get  at.  A  purchaser  must  know, 
as  it  seems  to  me,  that  if  he  wants  cheap  ein  he 
will  set  diluted  gin;  but  how  much  water  should 
be  alfowed  for  a  particular  reduction  of  price  is  a 
matter  which  a  magistrate  ought  to  be  able  to 
determine  better  than  we  can.  I  can  see  no 
reason  for  saying  that  the  findinc:  in  this  case  is 
wrong;  and  that  boing[  so,  it  must  be  decisive. 
Moreover,  it  accords  with  another  finding  which 
was  adopted  by  anofiher  Division  in  Pashler  v. 
Stevenitt,  and  we  ought  I  think  to  follow  that 
case.    The  appeal  therefore  will  be  dismissed. 

Judgment  for  revpondewt. 
Solicitor  for  the  appellant,  Eenry  TyrrdL 

Solicitor  for  the  respondent,  Thoa,  While  and 

Sons, 


Thursday,  June  7, 1877. 

(Before  Mellok  and  Lush,  JJ.) 

Bbowv  (app.)  V.  Great  Eastbsk  Bailwat 
GovFAVT  (retips.)(a) 

BaiUoay  company — Bye'laws — Passenger  failing 
to  fftoduee  ticket — Ijemand  of  fare — Penalty  or 
forfeiture. 

By  one^  of  the  hye-laws  of  a  raihnay  company  it  was 
provided  that^  any  passenaer  travelling  unthoui  a 
ticket,  orfaUina  or  refusing  to  show  or  deliver  up 
his  ticket^  should  be  liable  to  pay  the  fare  from 
the  station  whence  the  train  originaUy  started. 

Held,  that,  before  the  bye-law  could  be  enforced  by 
the  company,  a  demand  must  have  been  made  for 
the  amount  of  the  fare  at  the  time  ihe  offence  was 
committed. 

Semble  1.  That  such  a  bye-law  is  not  void  for 
uncertainty. 

Semhle  2.  That  the  fare  to  be  so  paid  is  in  ^ 
nature  of  a  penalty  or  forfeiture. 

This  was  a  case  stated  by  two  of  the  instioes  of 

the  Metropolitan  Police  District,  under  the  20  &  21 

Yict.  0. 43,  which  was  as  follows : 
It  was  proved  on  the  part  of  the  respondents, 

the  Great  Eastern  Railway  Oompany,  that  the 

M  Beportod  hjA^K.  Potibb.  EIkh  Biaiitar«t-LAw. 


appellant  did  travel  by  one  of  the  companVs  trains 
from  some  station  on  their  railway  to  Stratford, 
on  the  ,28ch  Dec.  last ;  that  he  was  then  and 
there  asked  by  one  Croft,  he  being  one  of  the 
oompany*s  ticket  collectors,  in  the  ordinary  course 
of  dutv,  to  show  his  ticket;  that  the  defendant 
refused  to  do  so;  that  he  was  then  asked  from 
what  station  he  had  come,  and  that  he  was  then 

understood  to  reply  "  from "  (which  was  not 

on  the  company's  line),  and  that  he  afterwards 
added  that  "  the  collector  knew  very  well  where 
he  had  come  from,  and  that  he  was  a  season 
ticket  holder." 

The  Great  Eastern  Bailway  Oompany  have  duly 
made  and  published  under  the  various  statutes 
relating  to  their  railway  bye-laws  for  the  regula- 
tion of  their  various  lines.  Bye-law  No.  1  is  as 
follows : 

No  pMsenger  will  t>e  allowed  to  enter  ao^  oarnage  on 
tbe  railway,  or  to  tr»Tel  therein  upon  the  railway,  nnleM 
f  nriiiBhad  by  the  oompany  with  a  ticket,  apeoifying  the 
olasa  of  carriage  and  the  stations,  for  oonTeyanee 
between  which  anoh  ticket  is  iseaed.  Every  pasaenger 
■hall  shew  and  deliTer  up  his  ticket  (whether  a  contrast 
or  season  ticket,  or  otherwise)  to  any  dnly  anthorised 
^  servant  of  the  oompany,  whenever  required  to  do  so  for 
any  i^nrpose.  Any  passenger  traTclling  without  a  ticket, 
or  faiUnff  or  refusing  to  shew  or  deliver  up  his  ticket  as 
aforesaid,  shall  be  recinired  to  pay  the  fare  from  the 
station  whence  the  train  originaUy  started  to  the  end  o 
his  jonmey. 

It  was  admitted  at  the  hearing  that  the  appel- 
lant did  hold  a  second-class  season  ticket  from 
Brentwood  Station  to  Liverpool-street  Station  on 
the  respondents*  railway.  It  was  also  admitted  that 
the  train  in  which  the  defendant  was  travelling 
started  from.  Colchester,  and  that  the  fare  from 
that  place  was  7s.  6d.,  or  4s.  more  than  the  fare 
from  Brentwood,  the  place  from  which  the  season 
ticket  was  available. 

At  the  hearing  it  was  ur^ed  on  behalf  of  the 
appellant  that  the  information  ought  to  be  dis- 
missed on  the  ground  that  no  demand  for  the 
sum  required  to  be  paid  was  made  upon  him  at 
the  time  when  the  offence  was  committed,  and 
therefore  the  provisions  of  the  said  bye-law  had 
not  been  complied  mth  by  the  respondents. 

And  it  was  further  urged  that  the  justices  had 
no  jurisdiction  on  the  ground  that  the  act  done 
was  not  within  the  bye-Taw,  as  such  bye-law  only 
required  the  fare  to  be  paid  from  whence  the  train 
originally  started  to  the  end  of  the  journey,  which 
payment  was  not  a  penalty  or  forfeiture,  and 
therefore  not  recoverable  by  virtue  of  the  said 
bye-law  and  the  8  &  9  Yict.  o.  20,  s.  145,  which 
enacts  that : 

Every  penalty  or  forfeitore  imposed  by  this  or  the 
special  Act,  or  by  any  bye-law  made  in  porsnanoe 
tnereof,  the  reoovery  of  which  is  not  otherwise  pro- 
vided for,  may  be   reoovered  by  snmmary  prooeeaing 

before  two  jnstioes and  it  shall  be  lawtnl  for  the 

jostices  to  convict  the  offender,  and  npon  snoh  oonvio- 
tion  to  adjudge  the  offender  to  pay  the  penal^  or  for- 
feiture incurred,  as  well  as  such  costs  attending  the  con- 
viction as  the  JQstioes  shall  think  fit. 

It  was  also  contended  that  an  order  upon  the 
appellant  to  pay  the  amount  required  by  the  re- 
spondents would  constitute  a  penalty,  and  the  case 
of  Dearden  v.  Townsend  (13  L.  T.  Esp.  N.  S.  323 ; 
L.  Bep.  1  Q.  B.  10  ;  35  L.  J.  50,  M.  C.)  was  called 
to  our  attention  on  this  point. 

We  were  of  opinion  that  the  sum  of  7s.  6d.,  the 
foil  second  class  &re  from  Oolohester,  was  re- 
coverable as  a  forfeiture  under  the  said  bye-law. 
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in  oosjnnction  with  the  8  &  9  Yict.  o.  20,  b.  14, 
and  appellant  was  ordered  to  paj  that  amount, 
with  ooBts. 

The  qaestions  npon  which  the  opinion  of  the 
ooort  is  desired  are : 

1.  Whether  a  demand  for  the  snm  required  hy 
the  respondents  to  he  paid  was  necessary  at  the 
time  the  offence  was  committed,  or  whether  the 
proceedings  taken  before  ns  were  a  sufficient  re- 
quirement under  the  said  bye-laws. 

2.  Whether  the  extra  payment  required  to  be 
made  under  the  said  bye-law  (the  appellant  being 
a  season  ticket  holder  from  Brentwood  only)  was 
a  forfeiture,  and  recoverable  within  the  meaning  of 
the  statute  8  &  9  Yict.  c.  20 ;  or  whether  it  con- 
stituted a  penalty,  and  consequently  came  within 
the  principles  laid  down  in  Vea/rden  v.  Tonmaend, 

If  the  court  shall  be  of  opinion  that  a  demand 
of  the  amount  required  by  the  respondents  was 
necessary  at  the  time  of  the  offence,  or  that  the 
amount  so  required  constituted  a  pnenaltv,  the 
order  made  by  us  upon  the  appellant  is  to  be  dis- 
charged. 

If  the  court  shall  be  of  opinion  that  there 
was  a  sufficient  requirement  by  the  respon- 
dents, or  that  the  amount  so  required  constituted 
a  "  forfeiture,"  then  the  order  made  by  us  is  to 
stand. 

/.  Brown,  Q.C.  {Me  Leod  with  him)  for  the  appel- 
lant.— I  do  not  contend  that  the  appellant  was  not 
bound  to  produce  his  ticket ;  he  was  wrong,  no 
doubt,  in  not  doing  so.  But  in-order  to  be  able  to 
enforce  the  byelaw,  the  officer  of  the  company 
should  have  demanded  at  the  time  the  amount  of 
fare  claimed.  Tho  company  were  aware  of  the 
amount,  the  passenger  was  not.  In  previous  cases 
notice  has  always  been  alleged ;  here  it  is  nega- 
tived. [Lush,  J. — That  argument  would  hold 
equally  good  supposing  the  appellant  had  been 
sued  in  County  Court.]  That  is  so.  But  in 
any  case  the  amount  of  fare  charged  is  not  in  the 
nature  of  a  penalty  or  forfeiture  {Chilton  v.  London 
and  Croydon  Railway  Companjf,  8  L.  T.  Hep.  O.  S. 
366;  16  M.  &  W.  212:  16  L.  J.  89,  Ex.),  and 
is,  therefore,  not  recoverable  before  magistrates, 
[f  this  were  a  penalty  or  forfeiture  the  bye-law 
woald  be  bad,  because  the  companv  have  no  power 
to  demand  a  higher  sum  than  bl.  as  a  forfeiture 
(8  &  9  Yiot.  c.  20,  8. 109)  (a),  and  the  fare  under 
this  bye-law  might  exceed  that  amount.  The 
penalty  ought  to  be  stated  in  the  bye- law. 

Metcalfe,  Q.C.  {Aiisiin  Metcalfe  with  him)  for 
the  company. — This  case  was  rightly  decided  by 
the  magistrates.  ChiUon  v.  London  and  Croydon 
Railway  Company  (ubi  sup,)  is  a  different  case. 
The  question  there  was  as  to  the  arrest  of  a 
passenger,  and  it  was  for  an  offence  against 
the  Act,  and  not  against  the  bye-laws.  The 
amount  of  fare  would  most  probably  exceed 
the  amount  that  would  have  been  due  for 
the  distance  actually  travelled.  The  amount 
awarded    by    the    magistrates   is  in  the  nature 

(a)  For  better  eofordiig  the  obierTance  of  all  or  any 
•noh  regulations,  it  shall  be  lawful  for  the  oompaoy 
....  to  make  bye-laws,  and  from  time  to  time  to  repeal 
or  alter  snch  bje«lawf>,  and  make  others,  provided  that 
inch  byelawB  be  not  repugnant  to  the  laws  of  that  part  of 
the  United  Kingdom  where  the  same  are  to  have  effect, 
or  to  the  proTisions  of  this  or  the  special  Act.  .  .  .  And 
a  r  y  person  offending  against  any  snoh  bye-law  shall  forfeit 
tcr  erery  such  offenoe  any  snm  not  exceeding  51,,  to  be 
imposed  by  the  company  in  snoh  bye-lawa  aa  a  penalty 
for  any  each  offence  &c. 


of  a  penalty  or  forfeiture.  A  sufficient  de- 
mand was  made  for  the  fare  by  summoning  the 
appellant  before  the  magistrates.  The  appellant 
refused  to  show  his  ticket  is  such  a  manner  as  to 
waive  any  necessity  for  the  demand  of  the  fare. 
There  is  no  fare  on  the  company*s  line  exceeding 
51,,  so  that  under  any  circumstances  the  bye-law 
is  within  sect.  109  of  8  &  9  Yict.  c.  20. 

Mbllos,  J. — I  must  say  that  it  strikes  me  that, 
upon  general  principles  of  law,  it  is  the  duty  of  a 
company  who  seek  to  impose  terms  upon  the 
public  by  means  of  bye-laws  like  the  present  to 
inform  a  passenger  at  the  time  when  his  ticket  is 
demanded,  and  he  refuses  to  produce  it,  that  he  is 
liable  to   pay  some  fixed  sum,  a  sum  such  as 
may  be  recognised  as  within  the  terms  of  the  Act 
of  Parliament.    I  think  it  would  be  far  safer  to 
impose  a  specific  sum   under  51,  as  a  penalty 
for  such  an  offence.    Nevertheless,  I  think  it  is 
sufficient  if  none   of   the   fares  which  coidd  be 
demanded  under  the  bye-law  should  exceed  the 
sum  of  bl.    But  it  is  clear  to  me  that  it  would  be 
manifestly  unjust,  if  a  man  is  willing  to  pay  the 
amount,  that  he  should  be  told  by  the  company 
that  he  must  be  taken  before  a  magistrate,  and 
thus  have  to  incur  the  expenses  of  litigation,  in 
addition  to  the  sum  he  would  have  to  pay  under 
the  bve-laws.     The  effect  of  the  bye- law  is  to 
exclude  persons  travelling  without  a  ticket,  but 
until  the  person  has  got  into  a  carriage  he  is  not 
subject  to  the  bye-law.    If,  however,  he  has  got 
into  a  carriage,  he  has  become  a  passenger,  and  is 
bound  to  shew  a  ticket ;  and  if  he  &ils,  the  com- 
pany may  recover  the  fare  from  the  place  whence 
the  train  started.    The  offence  is  committed  when 
the  person  has  refused  or  failed  to  produce  his 
ticket ;  but  in  order  that  the  company  may  recover, 
they  ought  to  make  a  demand  of  the  amount  of 
the  fare  claimed,  for  it  is  exclusively  within  their 
knowledge,  for  the  passenger  may  not  know  either 
the  amount  of  the  fare  or  the  place  from  whence 
the   train   started.     Therefore    it   is    necessary 
that  a   demand   should   be   made  in  order   to 
afford  the  passenger  an  opportunity  of  paying. 
Alihough  I  am  of  opinion  that  the  expression  of 
Parke,  B.  in  ChiUon  v.  Croydon  Railway  Company 
{ubi  8v/p.),  that  the  sum  demanded  was  a  fare  and 
not  a  penalty,  may  have  been  warranted  by  the 
circumstances  of  that  case,  still  here  I  am  inclined 
to  think  that  the  amount  of  the  fare  to  be  re- 
covered is  in  the  nature  of  a  penalty  or  forfeiture. 
However,  I  do  not  think  it  is  necessary  for  me  to 
decide  that  point,  for  I  am  of  opinion  that  a  de- 
mand for  the  amount  of  the  fare  should  have  been 
made  when  the  appellant  refused  or  failed  to  pro- 
duce his   ticket,   and  that  the  decision   of  the 
magistrates  is  therefore  erroneous,  and  must  be 
reversed. 

Lush,  J. — I  should  say,  if  it  were  necessary  to 
decide  the  point,  that  the  fare  due  under  this  bye- 
law  is  in  the  nature  of  a  penalty,  for  the  amount 
of  the  fare  from  the  original  station  whence  the 
train  starts  is  generally  a  larger  sum  than  the 
passenger  would  have  had  to  pay  from  the  station 
whence  he  started,  and  be  has  to  p^  it  for  some 
act  or  omission  on  his  own  part.  I  am  also  of 
opinion  that  the  bye-law  is  not  bad  merely  because 
it  does  not  fix  the  exact  amount  that  is  to  be  paid. 
For  it  has  been  held  that  a  bye-law  is  good  which 
imposes  a  reasonable  charge,  the  exact  amount  of 
which  must  be  subsequently  ascertained;  for 
instance,  a  bye-law  that    every   burgess   pay  a 
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reaaonable  snm  for  bnildiug  of  law  courts,  or  for  \ 
cleaning  the  borough  upon  the  coming  of  the 
judgen,  or  for  his  proportion  of  pontage  and 
innrage,  Ac.  (Com.  Dig.,  Tit.  "  Bye-law '^  (B.  4). 
Therefore  I  am  of  opinion  that  this  bje-law  is  not 
bad  because  upon  the  face  of  it  it  might  include  a 
larger  snm  than  5Z.  However,  it  is  not  necessary 
to  decide  that  point,  as  I  am  of  opinion  that,  as 
the  amount  was  uncertain,  and  had  to  be  ascer- 
tained by  reference  to  the  place  from  which  the 
train  oriflrinally  started,  ana  that  as  that  fact  is 
presumably  better  known  by  the  company  thfui  by 
the  passenger,  it  was  necessary  that  a  demand 
should  have  been  made  at  the  time  for  the  amount 
of  the  fare.  The  ground  on  which  I  decide  this 
case  is,  that  before  proceedings  are  taken  under 
the  bye-law,  notice  of  the  amount  claimed  must 
be  given  to  the  passenger. 

Conviction  quashed. 

Solicitor  for  appellant,  W.  W.  Brovm. 
Solicitor  for  respondent,  Shaw, 


Wednesday,  June  13, 1877. 

NiWABK  Union  (apps.)  v.  Olaktobd  Bbiog  Union 

(resps.).  (a) 

Poor  law — IrreTnovabUity — Break  of  residence — 

One  night's  absence, 

A  pauper  had  resided  for  fifteen  years  continuously 
in  the  respondents*  union,  and  received  relief  for  the 
last  two  years  and  a  half  of  that  period  from  the 
respondents.  Having  received  notice  to  quit  the 
house  in  which  he  lived,  he  took  a  house  as  weehinf 
tenant  in  the  neighbouring  union  ;  he  sold  some 
of  his  furniture,  and  removed  the  rest  and  his 
family  into  the  house  he  had  taken.  After  sleeping 
there  one  night,  he  found  for  the  first  time,  upon 
his  appUction  for  weekly  relief,  thai  his  new  resi^ 
dence  was  not  in  the  respondents*  union,  and  on 
the  same  da/y  he  moved  back  again  to  another 
house  inside  the  respondents*  union.  He  again 
became  chargeable,  and  the  respondents  removed 
him  to  his  last  place  of  settlement,  which  was  in- 
the  appeUanCs  union. 

Held,  upon  appeal  from  this  order  of  removal,  that 
this  break  of  residence  was  sufficient  to  destroy 
the  pa/uper's  status  of  irremovability  in  the  respon^ 
dents*  union ;  and  that  the  order  of  removal  was 
right. 

1.  This  is  a  special   case  stated  by  consent  of 

Sarties  and  by  order  in  an  appeal  against  an  order 
ated  the  1st  Aug.  1876,  and  made  by  two  of 
her  Majesty's  juetices  of  the  peace  for  the 
the  parts  of  Lindsey  and  county  of  Lincoln,  for 
the  removal  of  a  pauper  named  Joseph  Crosby, 
together  with  his  wife  and  child,  from  the  union  of 
the  respondents  to  that  of  the  appellants. 

2.  Due  notice  of  the  appeal  to  the  Coart  of 
Quarter  Sessions  was  given. 

3.  The  pauper  resided  in  the  parish  of  Scawby, 
in  the  respoudentA*  union,  for  fifteen  years  con- 
tinuously, when  he  became  unable  to  work,  and 
became  chargeable  to  the  respondents'  union. 

4.  He  still  continued  to  reside  in  Scawby,  and 
to  receive  relief  from  the  respondents  continuously 
for  two  years  and  a  half. 

5.  During  such  period  the  pauper  resided  in 
different  houses,  and  on  the  3rd  Aug.  1875,  he  took 

(a)  Aeported  bj  M.  W.  MoKsllab,  Esq.,  BanUter-at-Law. 


a  house  of  one  William  Wilson  at  2s.  per  ^eek, 
for  which  he  paid  the  rent  until  his  tenancy  was 
determined  on  the  13th  May  1876,  by  a  week's 
notice  to  quit. 

6.  In  the  month  of  March  1876,  William 
Wilson's  house  was  sold,  and  the  pauper,  having 
received  notice  to  quit,  arranged  (through  his  wife) 
to  take  a  house  situate  in  the  parish  of  Bigbv,  in 
the  Caistor  Union,  belonging  to  one  Greorge  Dent, 
from  the  14th  Ma^  1876,  as  weekly  tenant.    The 

?auper  sold  a  portion  of  his  furniture,  and  on.  the 
5th  May  1876,  removed  into  Dent's  house  with 
all  his  family,  and  all  his  unsold  goods,  chattels, 
furniture,  and  effects,  and  resided  and  slept  in 
such  house  one  night,  namely,  the  night  of  the 
said  15th  May  1876.  Dent's  house  is  distant 
about  half  a  mile  from  Wilson's,  and  when  the 
pauper  hired  the  former  house,  he  was  not  aware 
that  in  going  to  live  there  he  was  removing  into 
another  union. 

7.  On  the  16th  May  1876,  being  the  weekly  pay 
day,  the  pauper  went  as  usual  to  the  rehevmg 
officer  of  the  repondents'  union  for  relief,  but  waa 
informed  that,  as  he  had  removed  into  another 
union,  his  residence  in  the  respondents'  union  had 
been  broken,  and  relief  could  not  be  given  him 
from  such  union. 

8.  The  pauper  thereupon  went  and  hired  a  house 
in  the  township  of  Glanford  Brigg,  also  in  the 
respondents'  union,  and  moved  into  such  house 
on  the  said  16th  May  1876.  The  pauper  subse- 
quently made  a  fresh  application  to  the  relieving 
officer  of  the  respondents'  union  for  relief,  and  on 
the  23rd  May  1876,  was  again  relieved  by  the 
respondents. 

The  question  for  the  court  is  whether  the 
removal  by  the  pauper  from  the  respondents'  into 
the  said  Caistor  Union,  under  the  circumstances 
above  set  out,  constitutes  such  a  break  in  the  resi- 
dence as  to  destroy  the  pauper's  status  of 
irremovability  in  the  respondents  union. 

If  the  court  should  be  of  opinion  that  such 
break  of  residence  has  destroyed  the  pauper's 
status  of  irremovability,  then  the  order  of  the 
justices  is  to  stand,  and  judgment  affirming  the 
same  is  to  be  entered  at  the  sessions  accordingly. 
If  the  court  should  be  of  opinion  that  such  break 
of  residence  has  not  destroyed  the  status  of 
irremovability,  then  judgment  quashing  the  said 
order  is  to  be  entered. 

Cave,  Q.C.  (with  him  Horace  Smith)  argued  for 
the  appellants. — This  unintentional  absence  of  the 
pauper  for  one  night  from  the  respondents'  union 
cannot  be  such  a  break  of  residence  as  to 
destroy  his  status  of  irremovability.  In  Beg.  v. 
8t.  Leonardos,  Shoreditch  (L.  R.  1  Q.  B.  21)  an 
absence  under  similar  circumstances  for  twenty- 
one  successive  nights  was  held  to  be  no  break  of 
residence,  and  mere  sleeping  out  of  a  parish  was 
said  to  be  insufficient  to  establish  any  departure 
from  the  parish  at  all.  [Msllor,  J. — That,  how- 
ever, was  on  the  assumption  of  the  pauper's  con- 
tinuance of  intention  to  return.]  Here  there  waa 
no  intention  to  leave  the  union.  Beg,  v.  Whitby 
(L.  B.  5  Q.  B.  325)  is  another  authority  in 
fKvoQT  of  the  appellants;  one  night's  absenoe 
being  held  insufficient  to  destroy  a  statas  of 
irremovability.  [Lush,  J. — ^That  was  the  case  of  a 
lunatic,  who  could  not,  it  was  said,  exercise  any 
intention  to  return  or  stay  away.] 

Appleton  appeared  for  the  respondents,  but  was 
not  heard. 
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MJBLix>B,  J. — ^There  zniiBt,  in  my  opinon,  be  an 
actnal  desertion  of  the  old  premises  and  an  occupa- 
tion of  the  new  to  constitute  a  break  of  residence 
under  snch  circamstances  as  these ;  but  there  is  no 
necessity  to  consider  here  how  short  an  occupation 
can  destroy  a  status  of  irremovability.  The  ques- 
tion 18  whether  the  facts  make  a  break  in  the 
pauper's  residence  in  this  case.  He  was  turned 
oat  of  his  house  in  the  respondents'  union;  he 
sold  some  of  his  furniture,  and  made  a  complete 
deeertion  of  his  old  premises.  He  removed  the  rest 
of  his  goods  and  his  family  into  a  house  in  the 
neighbouring  union,  having  taken  the  new  house  for 
a  week.  He  and  his  family  slept  one  night  under 
the  new  tenancy,  and  fully  intended  to  continue 
their  residence  there,  until  they  discovered  the 
house  was  out  of  the  respondents'  union.  I  think 
the  pauper  could  not,  by  moving  back  again  into 
another  house  inside  the  union  the  next  day 
pretend  that  his  residence  in  the  union  was  con- 
tinued. It  is  nothing  to  us  that  he  never  meant 
to  leave  the  union,  he  dearly  meant  to  -change  his 
residence,  and  had  no  intention  to  return  to 
the  union  from  the  house  which  he  had  taken  at 
the  time  he  moved.  We  must  say  this  was  a 
break  of  residence  sufBoient  to  destroy  the 
pauper's  irremovabilitjr ;  and  therefore  the  order 
of  removal  must  he  affirmed. 

Lush,  J. — I  also  am  of  opinion  that  the  pauper 
ceased  to  reside  in  the  respondents'  union,  and 
therefore  he  was  no  longer  irremovable. 

Judgment  for  respondents. 

Solicitors  for  the  appellants,  Swann  and  Co.,  for 
Newton  and  WaUis,  Newark-upon-Trent. 

Solicitors  lor  the  respondents,  CoUyer,  Bristow, 
Withers,  and  lUisseU,  for  Rett,  Freer,  Hetf,  and 
Hett,  Brigg. 


JUDXCZAZi  COWZTTEE  OF 

couircz]^ 


Jan,  23,  24,  26,  26, 27,  29,  30,  31 ;  Feb.  1 ; 
May  12, 1877. 

(Present:  The  Lord  CflANCELLoa  (Cairns),  Lord 
Selborne,  Sir  J.  W.  Colvilb,  the  Lord  Chiep 
Baron  (Kelly),  Sir  Robert  Phillimore,  Lord 
Justice  James,  Sir  Montague  E.  Smith,  Sir 
Robert  P.  Collier,  Lord  Justice  Brett,  lord 
Justice  Amfhlett  ;  and,  as  Episcopal  Assessors, 
the  Archbishop  of  Canterbury  and  the  Bishops 
of  Chichester,  St.  Asaph,  Ely,  and  St. 
Davids.) 

RiDSDALB  V.  Clipton.  (a) 

Illegal  vettmentB  at  communion — Alb  and  chasuble 
— 1  Eli».  c.  2,  s.  26 — Advertisements  of  Elizabeth 
— Ea$tw€^d  position  during  prayer  of  consecro' 
tion  —  **  Before  the  people^'*  meaning  of — Ad- 
ministering  wafer  bread  at  communion —  OrwdfiiK 
— Faculty  —  Public    Worship    Uegahxtion    Act 

It  is  not  lawful  for  the  oflciaJting  minister  to  wear 
during  the  service  of  the  Holy  Oommuvion  the 
vestments  known  as  an  alb  and  a  chasvlfle. 

By  the  first  booJc  of  Edward  VI.  (1549)  the  ministtr 
is  directed,  while  celebrating  the  Holy  ComviuHion, 
to  wear  **  a  white  alb,  plain  with  a  vestment  *' 

(o)  Itoportod  bj  ▲.  H.  BiTTLaiTOV,  Esq.,  Burtster-at-lAW. 
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{chasuble),  "  or  cope."  By  1  Elis.  c.  2  s.  25,  it 
was  enacted  that  "  Such  ornaments  of  the  church, 
and  cf  the  ministers  thereof  shall  be  retained 
and  be  in  use,  as  was  in  this  Church  of  England 
by  a/uthority  of  Parliament  in  the  second  year  of 
King  Edward  VI.  (1549),  until  other  order  shall 
be  therein  taken  by  the  authority  of  the  Queens 
Majesty,  with  the  advice  of  her  co^nmiseioners, 
appointed  under  the  Great  Seal  of  England  Jor 
causes  ecclesiastical,  or  of  the  metropolitan  of 
this  realm.^'  In  1566,  advertisements  were  issued 
by  the  metropolitan  and  other  prelates,  which 
contained  the  following  direction  :  '*  Eveiy 
minister  saying  any  public  prayer,  or  minisfer- 
vng  the  sa^aments,  or  other  rites  of  the  Church, 
shall  wear  a  comely  surplice  with  sleeves,  to  be 
provided  at  the  charge  of  the  parish."  The  rubric 
of  the  present  Prayer  Book  (1662)  directs  that 
**  Such  ornaments  of  the  church,  and  of  the 
ministers  thereof,  al  all  timss  of  their  ministra- 
tion shall  be  retained  and  be  in  use  as  were  in 
this  Church  of  England,  by  the  authority  of 
Parliament,  in  the  second  year  of  the  reign  of 
King  Edward  VL"  (1549). 

Held  (affirming  the  decision  of  the  Court  of  ArcJtss), 
that  the  ornaments  rubric  of  1662  does  not  re- 
peal all  legislation  on  the  guestion  subsequent  to 
1549,  but  must  be  read  as  subject  to  any  further 
order  taken  under  1  Eliz.  c.  2,  s.  25 ;  that  the  ad- 
vertisements of  Elizabeth  were  a  "  taking  other 
order,^*  within  the  Act,  by  the  Queen,  with  the 
advice  of  the  metropolitan ;  and  that,  as  ike  ad' 
vertisements  enjoined  the  use  of  the  surplice  at 
the  administration  of  the  Holy  Communion,  they  ^ 
rendered  the  use  of  albs  or  chasubles,  at  tJiat 
administration,  unlawful. 

It  is  not  unlawful  for  the  officiating  minister,  while 
saying  the  pra/yer  of  consecration  in  the  commu- 
nion service,  to  stand  at  the  west  side  of  the  com' 
munion  table,  with  his  fa,ce  to  the  east  and  his 
back  to  tlie  people,  provided  that  the  communi- 
cants present,  or  the  ovlk  of  them,  being  properly 
placed,  are  able,  if  they  wish  it,  to  see  him  break 
tlie  bread  and  take  the  cup  in  his  liands.  (Decision 
of  the  Court  of  Arches  reversed.) 

Semble,  that  evidence  that  persons  sitting  imme- 
mediately  behimd  the  officiating  minister  could 
not  see  him  perform  the  manual  acts  mentimied 
is  not  sufficient  to  establish  the  charge  of  illegality. 

It  is  not  unlawful  for  the  minister  to  use  in  the 
administration  of  the  communion  bread  m^de  in 
the  form  of  circular  wafers,  provided  thai  the 
substance  is  bread  such  as  is  usual  to  be  eaten, 
and  not  a  composition  of  flour  and  water  un- 
leavened, such  as  the  word  wafer  usually 
denotes.  (Decision  of  the  Court  of  Arclies  re- 
versed,) 

On  the  top  and  in  the  centre  of  a  screen,  stretching 
across  a  church  at  the  entrance  to  the  chancel, . 
was  placed  a  figure  of  our  Saviour  on  the  cross, 
in  full  relief,  and  about   eighteen  inches  long, 
facing  the  congregation. 

Held,  that  the  faculty  avihorising  the  erection  of 
the  screen    having   been  granted  withovl    any 

'  knowledge  that  it  was  to  be  surmounted  by  a 
crucifix,  did  not  a/utliorise  the  erection  of  the 
crucifix,  which,  therefore,  in  the  absence  of  a  pro- 
per  facidty,  had  been  urilawfully  set  up  and  re* 
tained. 

Held  further  (affirming  the  decision  of  the  Court  of 
Arches),  that  the  ordinary  ought  not  to  grant  a 
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facuUy  for  ih^  crucifix,  U  being  in  danger  of  he- 
coming  the  object  of  ewperetiHoue  reverence, 
Semhle,  that,    in   ^oceedvngs  under  the  Public 
Worship  Begulahon  Act,  where  the  only  objection 
to  an  ornament  in  a  churdi  is,  that  it  hoe  been 
set  up  without  a  faculty,  the  court  unU,  before 
pronouncing  judgment,  ^e  the  person  charged 
an  opportuni^  of  applyvngfor  afa^uUy, 
A  vremous  decieion  of  the  Judicial  Committee  of 
t\e  Privy  Council  between  other  parties,  and  an 
Order  of  the  Sovereign  in  Cowncit  founded  there- 
on, is  not  necessarily  conclusive  in  aU  similar 
cases  8uJ)seq%tently  coming  before  thai  tribunal, 
Hebbert  v.  Parohas  (L.  Bep.  3  P.  C,  60b)foUowed 
as  to  the  veetments,  and  differed  from  as  to  the 
Ulegaliiy  of  the  eastward  position  during  the 
prayer  of  consecration,  and  as  to  the  sufficiency  of 
the  averment  with  regard  to  the  wafer-bread, 
Thts   was  an   appeal  from  a  decision  of  Lord 
Penzance,  sitting  as  Dean  of  Arches,  in  a  pro- 
ceeding brought  before  him,  under  the  Poolic 
Worship     Befrnlation     Act     1874,     by     three 
parishioners  of  St.  Peter's,  Folkestone.    The  re- 
presentation put  forward  by  the  complainants  is 
set  ont  in  the  report  of  the  proceedings  in  the 
Court  of  Arches  (36  L.  T.  Befi.  N.  S.  432).    The 
judgment  of  that  court  was  on  all  the  charges  in 
favour  of  the  complainants.  From  that  judgment, 
in  respect  of  the  charges  numbered  in  the  repre- 
sentation 2,  4,  5,  and  11  respectively,  the  present 
appeal  was  brought. 

Sir  Fitzjames  Stephen,  Q.O.  A,  Charles,  F,  E. 
Jeune,  and  Dr.  PhUHmore  for  the  appellant. 

Dr.  Stephens,  Q.C.  and  B.  Shaw  for  the  re- 
spondents. 

Sir  Fitzjames  Stephen,  Q.G.  for  the  appellant. — 
The  apppal  in  this  case  is  on  four  pomts.  The 
first  point  is  as  to  whether  certain  vestments 
worn  at  the  time  of  the  celebration  of  the  Holy 
Communion  are  legal ;  tbe  second,  as  to  whether 
the  administration  of  what  is  known  as  wafer- 
bread  in  celebrating  the  Holy  Communion  is 
legal ;  the  third,  as  to  whether  what  is  known  as 
the  eastward  position,  which  means  the  clergy- 
man's standing  with  his  face  to  the  east  while 
reading  the  consecration  prayer  in  the  com- 
munion service,  is  legal;  and  the  fourth,  as  to 
whether  a  crucifix  in  a  church  is  legal.  As  to  the 
first  three  of  these  points,  the  decision  of  your 
Lordships  in  the  case  known  originallv  as  Elphir^ 
stone  V.  Purchas  (L.  Bep.  3  P.  C.  245),  and  in  its 
later  stages  as  Hebbert  v.  Purchas  (L.  Rep.  3  P.  0. 
605)  was  conclusive  in  the  court  below,  and  I 
consequently  did  not  attempt  there  to  argue 
them.  I  now  ask  to  be  allowed  to  argue  that  the 
decision  of  your  Lordships  in  respect  of  those 
matters  was  wrong.  In  support  of  that  request, 
I  would  first  urge  the  view  taken  by  the  learned 
judge  in  the  court  below,  expressed  in  the  follow- 
ing words:  "The  question  of  vestments  is  one 
which  stands  in  a  peculiar  position  in  respect  of 
the  judicial  decisions  of  wnich  it  has  been  the 
pubject.  Dr.  Lushington,  Sir  John  Dodson,  and 
Sir  Kobert  Phillimore  have  all  held  what  are  called 
the  Edwardian  vestments  to  be  lawful.  By  the 
Court  of  Appeal  in  Liddell  v.  Westerton  (Moore's 
Sp.  Bop.),  consisting  of  some  of  the  ablest  judges 
of  our  time,  Lord  Gran  worth,  Lord  Wensleydale, 
Lord  Kingsdown,  Sir  John  Patteson,  and  Mr. 
Justice  Maule,  with  the  late  and  present  Arch- 
bishops of  Canterbury,  it  was  affirmed  in  the 
following  words,  that  "  the  same  dresses  and  the 


same  utensils  or  articles  which  were  used  under 
the  first  Prayer  Book  of  Edward  YL  may  still  be 
used.'  .  .  .  The  later  case  of  Martin  v.  Ma^ika* 
nochie  (L.  Bep.  2  P.  C.  365)  .  .  .  affords  not  a 
mere  judicial  dictum,  but  a  direct  authority  as  to 
the  true  meaning  of  the  rubric,  judiciallv  announced 
as  the  ratio  decidendi  of  the  court,  and  acted  upon 
as  the  basis  of  its  ultimate  decision.    With  this 
decision,  the  subsequent  one  of  Hebbert  v.  Purchas 
(L.  Bep.  3  P.  C.  605),  condemning  the  vestments 
which   are    among  the    'ornaments'  prescribed 
by  the  first  Book  of  Edward  YL,  appears  to  be 
directly  in  conflict.  ...  I  cannot  doubt  that,  of 
two  iudgments  delivered  in  the  Appellate  Court, 
which  are  in  any  degree  inconsistent,  I  am  bound 
in  pronouncing  the  decision  of  the  inferior  court 
to  obey  and  carry  out  that  which  was  addressed 
directly  to  the  matter  in  issue  here,  and  which 
also  was  the  last  pronounced.    As  this  result  was 
inevitable,  the  learned  counsel  have  done  well,  I 
think,  not  to  argue  the  question,  and   as    the 
question  has  been  argued,  I  forbear  to  express  my 
own  opinion  on  the  subject.    I  must  therefore 
hold  that  Mr.  Bidsdale  has  offended  against  the 
law  in  celebrating  the  communion  in  a  chasuble 
and  in  an  alb,  and  admonish  him  to  refrain  from 
doing  so  in  future.    If  this  decision  is  wrong,  it 
must  be  corrected  by  the  Appellate  Court."    I^d 
Penzance,  therefore,  is  of  opinion  that  there  are 
two   conflicting   decisions    of    your    Lordships. 
Secondly,  your  Lordships   have   under   similar 
circumstances  reconsidered  a  previous  decision. 
Li  Fenton  v.  Hampton  (11  Moo.  P.C.  347),  which 
turned  upon  the  power  of  the  Legislative  Assem- 
blies   in   the   British    Colonies    to   commit   for 
contempt.  Pollock  C.B.,  said:   "The  subject  is 
not  new  to  this  court ;  it  has  been  discussed  before 
on  more  than  one  occasion.    In  the  case  of  Beau- 
mont  V.  Barrett  (1  Moo.  P.C.  59),  from  Jamaica,  it 
was    decided   that   the    assembly   possessed    of 
supreme  legislative  authority  had  the  power  of 
punishing  contempt.    But  in  the  year  1842,  the 
same   question,  in  substance,  came  before  this 
committee  on  an  appeal  from  Newfoundland,  and 
was  tmoe  argued;     &c.    Further,  there  are  in 
this  case  special  circumstances  why  your  Lord- 
ships' decision  in  Hebbert  v.  Purchas  should  not 
be  held  conclusive  of  the  points  which  it  decides ; 
namely,  that  in  that  case,  owing  solely  to  his 
poverty,  Mr.  Purchas  was  not   represented   by 
counsel,  and  that  the  questions  turned  upon  the 
result  of  the  most  minute  investigations  of  eccle- 
siastical   history,    which    it    would    have    been 
almost  impossible  for  their  Lordships  to  have 
had  in  their  mind  without  the  assistance  of  the 
accumulated  special  labour  and  learning  of  which 
I  am  the  mouthpiece.    [Tbe  Lobb  Chancellor. — 
Their  Lordships  are  of  opinion  that  you  may  pursue 
your  arguments  on  the  points  you  have  referred 
to ;    and  they  will  consider   hereafter  how  the 
previous   decisionB   affect   the    question.]      The 
question  of  the  legality  or  otherwise  of  these 
vestments  turns  upon  the  construction  to  be  put 
upon  the  words  of  tne  ornaments  rubric  in  the  pre- 
sent Prayer  Book,  which  is  as  follows :  **  That  such 
ornaments  of  the  church,  and  of  the  ministers 
thereof,  at  all  times  of  their  ministration,  shall  be 
retained,  and  be  in  use,  as  were  in  this  Church  of 
England,  by  the  authority  of  Parliament,  in  the 
second  year  of  the  reign  of  king  Edward  the  Sixth." 
It  is  admitted  that  the  woras  "by  authority  of 
Parliament  in  the  second  year  of  the  reign  of 
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King  Edward  the  Sixth/*  refer  to  the  first  Prayer 
Book  of  Edward  YI. ;  and  it  is  further  admitted 
that  by  that  book  the  vestmenta  in  question  are 
lawfuL .   I  can  therefore  put  my  argument  on  this 
part  of  the  case  in  the  form  of  a  syllogism,  the 
Terr  words  of  the  migor  premiss  being  identical 
with  those  used  in  the  jadgment  in  Westerton  v. 
JAddell  (Moore's  Sp.  Kep.) :    The  same  dresses 
and  the  same  utensils  as  were  used  under  the  first 
Prayer  Book  of  Edward  YI.  may  still  be  used ; 
the  vestments  in  question  were  used  under  that 
Prayer   Book :    these  vestments    may  theiefore 
still  be  used.    But  this  Court  having  taken  a  dif- 
ferent view  of  the  matter  in  Hehhert  v.  PwrchoB, 
it  renudns  to  consider  the  facts  and  deductions 
upon  which  that  view  was  based.    The  judgment 
in  that  case  was  based  upon  the  supposition  that 
the  vestments  in  question  were  forbidden  by  cer- 
tain advertisements  issued  in  the  reign  of  Eliza- 
beth, and  by  the  canons  of  1604,  and  the  com- 
mittee appear  to  have  been  of  opinion  that  the 
first  Prayer  Book  of  Edward  YI.  is  to  be  taken 
as  the  rule,  but   subject    to   any  modifications 
introduced  by  the  advertisements  of  Queen  Eliza- 
beth or  the  canons  of  1604;  and  consequently 
that  the  surplice  is  lawful,  but  the  chasuble  and 
alb  not.    Now  first,  we  deny  that  the  advertise- 
ments of  Elizabeth  had  the  force  of  law;  we 
say    they    were    mere    administrative    notices. 
And  we  say  further,  that  even  if  they  had  the 
force   of    law,    they    had    not    the  intention   of 
forbidding,  and  do  not  forbid,  the  use  of  the 
vestments  in  question,  but  had  a  totally  diffe- 
rent purpose.    Secondly,  we  deny  that  in  conse- 
quence of  the  advertisements  of  Elizabeth  these 
vestments  were  discontinued ;  and  we  shall  show 
that  they  were  all  destroyed  and  discontinued 
before  the  advertisements  were  issued.    Thirdly, 
we  deny  that  the  Prayer  Book  of  James  I.  received 
its  authority  from  the  canons  of  1604.    Fourthly, 
we  deny  that  the  ornaments  rubric  in  the  Prayer 
Book  of  1662  (the  one  now  in  use)  was  a  compro- 
mise in  deference  to  the  objections  of  the  Puritan 
party  at  the  Savoy  Conference  in  1661.    I  will 
now  consider  whether  the  Act  upon  which  we 
rely  has  been  repealed  by  subsequent  Acts ;  and 
this  is  really  a  question  of  history.    The  Act  of 
Uniformity,  2  &  3  Edw.  6,  o.  1  (1549),  prescribed 
under  very  heavy  penalties  the  use  of  the  Prayer 
Book  published  in  June  of  the  same  year,  and 
which  is  known  as  the  first  Prayer  Book  of  Edw. 
YL    That  book  contained  the  following  rubric: 
<<  Upon  the  day,  and  at  the  time  appointed  for  the 
ministration  or  the  Holy  Communion,  the  priest 
that  shall  execute  the  holy  ministry   shall  put 
npon  him  the  vesture  appointed  for  that  minis- 
tration ;  that  is  to  say,  a  white  albe  plain,  with  a 
vestment  or  cope.    And  where  there  may  be  many 
priests  or  deacons,  there  so  many  shall  be  ready 
to  help  the  priest  in  the  ministration  as  shall  t>e 
requisite ;  and  shall  have  upon  them  likewise  the 
vestures  appointed  for  their  ministry,  that  is  to 
say,  albes  with  tunicles."    In   1552,  the  second 
Prayer  Book  of  Edward  YI.  was  published,  and 
this,  no  doubt,  left  out  the  above  ruorio.    In  1553, 
Queen  Mary  came  to  the  throne,  and  the  services 
of  the  Mass  were  restored.    In  1559,  the  first  year 
of  Elizabeth's  reign,  an  Act  of  Uniformity  (1  Eliz. 
c.  2)  was  passed,  authorising  the  Prayer  Book  of 
Elizabeth,  published  in  the  same  year,  and  im- 
posing penalties  of  surprising  stringency — such, 
for  instance,  as  imprisonment  for  life,  and  which, 


it  may  not  be  generally  known,  are  still  in  force — 
on  persons  not  conforming  to  this  book.    Now, 
the  Prayer  Book  of  Elizabeth  is  substantially 
identical  with  the  second  Prayer  Book  of  Edward 
YI.,  with  this  exception ;  that  such  ornaments  of 
the  Church  and  of  tne  ministers  thereof,  are  to  be 
retained  and  be  in  use  as  were  prescribed  by  the 
first  Prayer  Book  of  Edward  YI.    To  this  Act 
there  is  a  proviso  (sect.  25)  that  the  above  order 
as  to  ornaments  shall  hold  good  "  until  other  order 
shall  be  therein  taken  by  the  authority  of  the 
Queen's  majesty,  with  the  advice  of  the  com- 
missioners appointed  and  authorised  under  the 
Ghreat  Seal  oi  England  for  causes  ecdesiastiGal,  or 
of  the  metropolitan  of  this  realm."    But  this  does 
not  make  the  Act,  or  anything  in  it,  in  any  sense 
provisional  only,  as  their  Lordships  seem  to  have 
considered  in   Hebberi  v.  Fwrchas,    The  Act  of 
Elizabeth  is  spoken  of  in   Westerton  v.  Liddell 
(Moore's  Sp.  Bep.)  as  a  compromise.    If  the  view 
here  taken  is  correct,  it  becomes  in  the  highest 
degree  improbable  that  a  compromise  so  effected 
would  be  disturbed  by  subsequent  Acts  of  the 
Legislature  in  the  same  reign,  or  that  the  Queen 
(whose  taste  for  a  high  order  of  ritual  is  matter  of 
history)  would  have  consented  to  any  diminution 
of  that  amount  of  ceremonial  observance  in  the 
Church  services  which  had  been  conceded  to  her.  In 
the  same   year,  viz.    1559,  were  published   the 
Injunctions  of  Queen  Elizabeth.   They  do  not  bear 
directly  on  the  question  of  vestments,  but  they  do 
so  indirectly,  and  my  contention  with  regard  to 
them  is  that  they  had  no  legislative  authority 
whatever.     They   are   like   the    Injunctions   of 
Edward  YI.,  wluoh  your  Lordships  have  recently 
held,  in  Philpotte  v.  Boyd  (L.  Bep.  6  C.  P.  435), 
were  not  legislative  but  sdministrative  acts.   Their 
extraordinary    character    is  a   strong  argument 
against  their  validity  as  laws.    It  could  hardly 
be  maintained  that  the  Queen  had  power  to  issue 
orders  of  this  character  having  the  force  jf  law ; 
she  undoubtedly  had  the  power  to  give  them  ad- 
ministrative force.    I  submit  that  the  issuing  of 
these  injunctions  was  one  of  those  high  handed  acts 
of  authority  that  Elizabeth  so  frequently  indulged 
in.    The  interpretations   put  upon  these   injunc- 
tions by  the  archbishops  and  bishops,  and  pub- 
lished in  1561,  have  even  less  colour  of  authority. 
(Strype's  Ann.  vol.  I,  pt.  1,  p.  ^135,  and  1  Strype  s 
Parker,  p.    183.)     The  14th  injunction  is  as  to 
the  proper  observance  of  Sunday.      The   inter- 
pretation put  upon  it  by  the  bishops  is  as  fol- 
lows: "That   incorrigible  Arians,   Pelagians,  or 
Freewillmen,    be    sent  into   some  one  castle  in 
North  Wales,  or  Wallingford,  and  there  to  live 
of  their  own  labour  and  exercise,  and  none  other 
be  suffered  to  resort  unto  them  but  their  keepers 
until    they   be   found  to  repent   their   errors:" 
(1  Strype's  Annals  of  the  Reformation,  pt.  1,  319.) 
It  never  could  have  been  law  that  the  Arcboishop 
of  York  and  the  Bishop  of  Ely  should  interpret  an 
injunction  as  to  the  observance  of  Sunday  to  mean 
thac  Arians  and  others  should  be  confined  in  Wal- 
lingford Castle  or  North  Wales.     From  1559  to 
1562  there  was  a  very  strong  Puritan  reaction 
throughout  England :  (1  CardweU's  Documentary 
Annals,  p.  244.)    The  letter  of  Elizabeth,  written 
on  the  22nd  Jan.  1561,  shows  this  reaction  to  have 
set  in,  and  the  Queen's  anxiety  that  the  Church 
services  should  be  conducted  with  as  much  reve- 
rence and  ceremony  as  conveniently    could  be. 
And  this  letter  further  shows  that  the  legal  ad- 


20 


MAGISTRATES'  CASES. 


Peiv.  Co.] 


BiDBDALE  V.  Clifton. 


[pRiv.  Ca 


visers  of  the  Crown  prepared  any  document  that 
was  to  have  the  force  of  law.  In  1562  was  held  a 
synod,  which  is  one  of  the  taming  points  in  the 
histoiT  of  the  Church  of  England,  it  being  at  the 
Synod  of  1562  that  the  Thirty-nine  Articles  were 
promulgated.  A  proposition  appears  to  have  been 
framed  to  the  effect  that  the  use  of  copes,  vesti- 
ments,  and  surplices,  be  taken  away;  but  this 
appears  to  have  been  thought  too  strong  and  not 
to  have  been  proposed.  Subsequently,  a  paper 
embodying  certain  resolutions  seems  to  have  been 
drawn  up,  which  also  is  thought  to  go  too  far,  and 
is  never  submitted  to  the  synod.  These  resolu- 
tions leave  kneeling  at  communion  optional,  and 
abolish  the  cross  at  baptism,  organs,  and  singing 
in  churches,  and  the  cope  and  surplice.  In  the 
end,  the  proposition  that  was  put  to  the  synod 
was,  that  the  surplice  alone  should  be  worn ;  and 
this  was  lost  by  a  majority  of  one:  (Strype's  Annals, 
vol.  1,  marginal,  pp.  815,  317,  334,  337.)  It  would 
be  impossible,  I  submit,  under  the  circumstances 
of  the  case,  to  produce  more  cogent  evidence  that 
in  1502  the  cope  and  chasuble  were  legal.  I  now 
pass  to  the  advertisements  of  Queen  Elizabeth. 
With  regard  to  these,  their  Lordshios  in  Hebbert 
V.  Purchae  (ubi  «up.),  say :  "  In  the  year  1564 
appeared  the  advertisements  of  Elizabeth.  They 
make  order  for  the  vesture  of  the  minister  in  these 
words:  '  In  the  minisration  of  the  Holy  Communion 
in  cathedral  and  collegiate  churches,  the  principal 
minister  shall  wear  a  cope,  with  gospeller  and 
epistoler  afirreeably,  and  at  all  other  prayers  to  be 
said  at  the  communion  table  to  use  no  copes,  but 
surplicee.  That  every  minister  saying  any  public 
prayer?,  or  minietering  the  sacraments  or  other 
rites  of  the  church,  shall  wear  a  comely  surplice 
with  sleeves,  to  be  provided  at  the  charge  of  the 
parish:*"  (1  Cardwell,  Doc.  Ann.  326.)  These 
advertisements  their  Lordships  thought  to  have 
been  actively  in  use  very  shortly  after  their  publi- 
cation, and  were  led  to  think  so  by  an  inventory 
of  the  ornaments  of  150  parishes  in  the  diocese  of 
Lincoln,  1565,  1566,  published  by  Mr.  Edwaid 
Peacock.  Further  on  in  their  judgment  (L.  Bep. 
3  P.  C.  648)  their  Lordships  say  :  *'  The  chasuble, 
alb,  and  tunicle  were  swept  away  with  severe  ex- 
actness in  the  time  of  Queen  Elizabeth."  They 
refer  a^ain  and  again  to  the  fact  that  these 
advertisements  were  published  in  1564,  and 
that  in  consequence  of  that  publication  the 
ornaments  in  question  were  destroyed  through- 
out Lincolnshire.  The  sole  authority  on  which 
they  rely  for  these  facts  being  Peacock*s 
Inventory.  Now  1  shall  be  able  to  show  your 
Lordships  that  these  advertisements  were  not 
issued  till  1566,  and  that  consequently  the  destruc- 
tion of  ornaments  described  in  ]Peacock*s  Inventory 
could  not  possibly  have  taken  place  under  the 
authority  of  these  advertisements.  [Having 
quoted  authorities  on  this  point  he  proceeded:] 
The  vestments,  therefore,  were  disused,  not  by 
reason  of  the  authority  of  the  advertisements, 
but  by  reason  of  their  unpopularity  and  the  power- 
lessness  of  the  Church  against  the  popular  wilL 
As  to  the  advertisements,  therefore,  first,  they  are 
not  law  at  all ;  secondly,  if  law,  they  are  not  in- 
consistent vdth  the  first  Prayer  Book  of  Edward 
YI.  According  to  that  Prayer  Book,  surplices 
were  ordered  to  be  worn ;  and  by  the  advertise- 
ments obedience  to  this  part  of  the  rubric  was 
specially  enjoined.  In  construing  the  advertise- 
ments Quoted  above*  it  is  imoortont  to  consider 


the  effect  of  the  words,  "  To  be  provided  at  the 
charges  of  the  parish."  The  vestments  had  been 
destroyed;  it  was  not  likely,  therefore,  that  the 
bishops  would  lay  stress  upon  more  expensive  or 
a  greater  number  of  vestments  than  were  indis- 
pensable ;  the  great  object  was  to  get  the  parishes 
at  all  events  to  provide  surplices  that  the  services 
might  be  decently  performed.  There  was  & 
second  Prayer  Book  published  in  the  reign  of 
Elizabeth,  and  this  retained  the  ornaments  rubric 
in  the  same  form  as  in  the  first.  This  rubric, 
therefore,  continued  to  be  printed  under  the 
Queen*s  authority  for  a  quarter  of  a  century  after, 
according  to  the  judgment  in  Hebbert  v.  PurchciSf 
it  had  been  repealed  by  the  advertisements.  The 
canons  which  are  supposed  to  have  had  the  effect 
of  repealing  the  ornaments  rubric  are  the  24th 
and  58th.  The  24lh  directs  the  use  of  the  cope  in 
cathedrals  and  collegiate  churches  upon  principal 
feast  davs,  "  according  to  the  advertisements  fcr 
this  end,  anno  7  Elizabeth."  The  58th  canon  is, 
"  Every  minister  saying  the  public  prayers,  or 
ministering  the  sacraments  or  other  rites  of  the 
Church,  shall  use  a  decent  and  comely  surplice 
with  sleeves,  to  be  provided  at  the  charge  of  the 
parish."  They  order  that  a  surplice  should  be 
worn ;  they  do  not  order  that  the  other  vestments 
should  not  be  worn.  It  would  be  more  correct  to 
say  that  the  canons  were  founded  on  the  Prayer 
Book,  than  that  it  was  founded  on  them.  It  was 
suggested  to  their  Lordships  in  Hebbert  v. 
Purckaa  {vhi  sup.),  that  these  canons  prescribed  a 
minimum  degree  of  observance,  but  they  held  for 
various  reasons  that  this  could  not  be  maintained. 
The  14th  canon  does,  however,  undoubtedly  pre- 
scribe such  a  minimum  degree.  In  the  Prayer 
Book  of  1604,  daily  morning  and  evening  prayer 
is  .expressly  enjoined;  the  l4th  canon  puts  a 
distinct  obligation  upon  the  clergyman  to  read  it 
on  holydays.  The  effect  of  that  is,  that  the 
minister  is  bound  to  read  the  service  on  holydays 
by  both  the  canons  and  the  rubric;  to  read  it 
every  day  onl^  by  the  rubric.  So,  by  the  canons 
and  the  rubnc,  the  surplice  must  be  worn;  by 
the  rubric  alone  the  other  vestments.  The  single 
obligation  does  not  repeal  the  double  one.  In 
1641,  a  committee  of  the  House  of  Lords  was  ap- 
pointed "  to  take  into  consideration  all  innovations 
in  the  Church  respecting  reliction " :  (Cardwella 
Conf.,  pp.  238,  274;  2  Collier's  Ecclesiastical 
Hist.,  p.  289.)  According  to  the  view  taken  by 
that  committee,  the  vestments  ordered  to  be 
used  by  Edward  YI.*s  Prayer  Book  were  still 
ordered  to  be  used  by  the  book  ot  1604,  as  they 
sugffest  a  question,  "  Whether  the  rubric  should 
not  oe  mended  where  all  vestments  in  time  of 
Divine  service  are  now  commanded  which  were 
used  by  Edward  YL"  The  Nonconformist  mi- 
nisters objected  to  the  Prayer  Book  of  1662, 
because  it  sanctioned  and  continued  the  vestments 
of  Edward VL's  rubric:  (Cardwell's  Conf.,  p.  31i.) 
The  answers  of  the  bishops  to  the  ministers  show 
that  they  considered  that  the  rubric  was  con- 
tinued, as  they  support  the  ceremonies  of  Edward 
YI.  The  specific  things  objected  to  are  the 
surplice  and  the  cross  in  baptism ;  but  they  are 
objected  to  on  general  grounds,  and  defended  on 
general  grounds.  And  those  general  grounds  are 
as  applicable  to  the  chasuble  and  alb  as  to  the 
surplice.  The  bishops  do  not  suggest  that  the 
statement  that  the  rubric  of  the  second  year  of 
Edw.  YI.   is    continued   unaltered  is  incorrect. 
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The  argament  that  the  word  "  retained  "  is  not 
applicable  to  an  obsolete  state  of  things  is  met  by 
tne   historical    fact   that  the  word    "retained 
wonld  have  been  no  more  appropriately  used  in 
reference  to  the  state  of  thinpp  immediately  ante- 
cedent to  the  nse  of  the  term  in  the  time  of  Eliza- 
beth than  in  1662.    Id  is  admitted  that  these 
vestments   had    ceased   to    be    generally   nsed, 
although  there  are  stray  instances  of  their  use 
op  to  1770.    Bat  concurrently  with  their  disuse, 
tnere    is   a   consensus   of   authorities  asserting 
their  legality.     The  followino:  authorities  were 
then  cited: — Bennett's  Paraphrase  of  the  Book 
of  Common  Prayer,  edit.  1709,  and  Nichols*  Com- 
mentary on  the  Book  of  Commoo  Prayer,  both  of 
which  are  referred  to  in  Dr.  Stephens  on  the  Book 
of  Common  Prayer,  I.,  351 ;  Wheatley's  Bationale 
of  the  Book  of  Common  Prayer,  edit.  1710;  John- 
son'd    Clergyman's    Yade    Mecum,    edit.    1715; 
Gibson's  Codex,  edit.  1713,  pp.  226,  362,  472,  &c., 
2nd  edit.,  pp.  201,  297,  390 ;  Burn's  Ecdesiastical 
Law,  9th  edit.  760,  iii.,  427 ;  Baxter's  Life,  edir. 
1696,  Lib.  ii.,  Pt.  iL,  p.  369,  Pt.  iii..  p.  38.)    The 
view  of  the  court  in  HebbeH  v.  Purencu  (ubi  9up,), 
seems  to  have  been  that  these  vestments  could 
not  have  ceased  to  have  been  used  in  the  face 
of  a  highly  penal  enactment,  unless  there  had 
been  legislative  authority  for  doing  so ;  and  they 
alluded  to  the  case  of  MacdougaU   v.  Twrriw 
<4  Bli.  H.  of  L.  Cas.  (N.  S.),  433),  in  which  the 
House   of    Lords    presumed   the    enrolment   in 
Chancery  of  a  decree  of  commissioners  appointed 
by  an  ^t  of  Henry  VUl.  for  settling  tne  tithes 
in  London,  although  no  such  enrolment  could  be 
found,  on  the  principle,  Qmmia,  prceaumunt^unr  rith 
aeicL,     So  far  from  it  being  improbable  that  the 
practice  of  wearing  vestments  woold  have  died 
ont»  it  is  the  universal  experience  in  history,  and 
especially  ecclesiastical   history,  for  customs  to 
fluctuate,  and  the  legal  give  place  to  the  usual. 
Secondly,   as    to   the   legality    of   wafer   bread 
at  communion.     The  objection  is  to  the  shape 
of  Uie  bread.     My  short   answer  is   that   the 
Prayer    Book   prescribes    no   particular    shape. 
There  is  no  charge  of  using  anything  other  than 
bread,  the  words  in  the  charge  being  "  bread  or 
flour  in  the  form  of  circular  wafers."    [The  Lo&D 
Ghahcsllok. — Do  vou  raise  a  dispute  of  fact  as 
to  whether  it  was  bread  P]    It  was  bread.     [The 
liOBD  Chakcbllob. — Do  I  understand  you  to  say 
that  it  really  was  leavened  bread?]     The  term 
*' bread"    does  not   necessarily  imply   leavened 
bread.    The  charge  here  is  copied  verbatim  from 
that  in  Hebbert  v.  Pvarchas,    [The  Lord  Chan- 
CBLLOB. — You  will  of  courso  take  your  own  course ; 
but  we  think  it  rieht  to  point  out  to  yon  that  the 
gravamen  of  the  charge  being  the  use  of  the  wafer 
as  distinct  from  the  bread,  and  the  use  of  the 
wafer  being  admitted,  it  may  be  contended  on 
the  other  side  that  there  is  a  substantial  charge 
to  be  met.]    As  a  proposition  of  law,  supposing 
the  wafer  to  be  ordinary  bread,  there  is  nothing 
illegal  in  its  thinness  and  circular  form ;  and,  as 
a  proposition  of  fact,  the  evidence  fails  to  prove 
that  the  substance  seen  by  the  witoesses  or  com- 
posing the  wafer  is  anything  else  but  common 
bread.     The  word  "  wafer  "  is  not  a  description 
of  substance  but  of  form.    It  is  used  to  describe 
anything  that  is  thin  and  round,  of  whatever  ma- 
terial. The  rubric  of  the  present  Prayer  Book  is  as 
follows:  "And  to  take  away  all  occasion  of  dis- 
sension and  superstition  which  any  person  hath 


or  might  have  concerniufir  the  bread  and  wine,  it 
shall  suffice  that  the  bread  is  such  as  is  usual  to  be 
eaten ;  but  the  best  and  purest  wheat  bread  that 
may  conveniently  be  gotten."    The  rubrics  in  the 
second  Prayer  Book  of  Edward  VL,  in  that  of 
Elizabeth,  and  in  that  of  James  I.  are  the  same 
as  this,  with  two  exceptions,  that  after  the  word 
"  eaten  "  occur  the  words  "  at  the  table  with  other 
meals,"  and  that  the  words  "  all  occasion  of  dis- 
sension and  "  are  omitted.     One  of  the  injunctions 
of  Queen  Elizabeth,  which  were  issued  between 
the    1st  and    24th    June    1559,    is    as    follows : 
'*  Where,  also,  it  was,  in  the  time  of  King  Edward 
YL,    used    to   have    the    sacramental    bread    of 
common  fine  bread,  it  is  ordered  for  the  more 
reverence  to  be  given  to  these  holy  mysteries, 
being  the  sacraments  of  the  body  and  blood  of  our 
Saviour  Jesus  Christ,  that  this  same  sacramental 
bread  be  made   and  formed  plain,  without  any 
figure  thereupon,  of  the  same  fineness  and  foshion 
round,  thoagn  somewhat  bigger  in  compass  and 
thickness,  as  the  usual  bread  and  wafer  heretofore 
named  singing  cakes,  which  served  for  the  use  of 
the  private  mass  : "  (Cardwell's  Doc.  Ann.,  I.  202, 
edit.  1839.)  Sir  B.Fhillimore,in  Hebbert  y,  Parchae, 
treated  this  injunction  as  a  contemporary  expo- 
sition of  the  rubric  in  the  Prayer  Book  of  Elizabeth. 
Bat  the  Privy  Council,  in  the  same  case,  say  that 
the  injunction  is  a  superseding  of  the  rubric,  and 
not  at  all  reconcilable  with  it.    All  that  the  in- 
junction says  is  that  the  bread  is  to  be  made  plain, 
and  round,  though  somewhat  thicker   than   the 
wafer  known  as  singing  cakes.      All  that   the 
rubric  says  is  that  it  shall  suffice  that  the  bread 
be  such  as  is  usually  eaten.    Bishop  Cosin  said 
"  this  liberty  of  using  wafer  bread  was  continued 
in  divers  churches  of  the  kingdom — Westminster 
for  one — until  the  17bh  of    King    Charles,  a.d. 
1643  "  (Works  v.  481.)    The  following  authorities 
also  show  that  wafer  bread  was  commonly  nsed 
in  the  time  of  Queen  Elizabetn.    Letters  from 
Archbishop  Parker  to   Sir  W.  Cecil  and  to  the 
Bishop  of   Norwich,   17th  of  May   and   14th  of 
June,  1574,  Parker  Correspondence,  pp.  277,  457  j 
the  Lords  of  the  Council  and  others  to  the  Bishop 
of  Chester,  26th  July,  1580 ;  Lord  Bnrieigh  and 
Sir  Francis  Walsingham  to  the  Bishop  of  Cnesber, 
21st    Aug.    1580,    1    Cardwell's    Doc.    Ann.    18 
Doc.  zz. ;  the  Dean  and  Chapter  of  Christ  Church 
to  Archbishop  Parker,  1564,  1  Strype's  Parker, 
364;   1  Cardwell's    Doc.  Ann.   356,  Doc.  Izziii., 
No.  4;  2  Burnet's  History  of  the  Reformation. 
Thirdly,  as  to  the  legality  of  the-eastward  position 
of  the  celebrant  at  the  communion.    The  legality 
of  the  practice  in  question  must  depend  entirely 
on  the  construction  of  the  rubric.      The  rubric 
before  the  communion   service   directs  that  the 
table  '*  shall  stand  in  the  body  of  the  clmrcb  or 
in  the  chancel,  where  morning  and  evening  prayer 

are  appointed  to  be  said And  the  priest 

standiug  at  the  north  side  of  the  cable  shall  say 
the  Lord's  Prayer  with  the  collect  following.*' 
(All  the  following  rubrics  in  the  communion 
service  read  down  to  the  prayer  of  consecration.) 
That  is  the  whole  direction,  and  the  quedtioue  are 
what  is  meant  by  "  the  north  side  of  the  table/' 
"  before  the  table,"  and  "  before  the  people." 
One  of  the  injunctions  of  Queen  Elizabeth,  re- 
garding tables  in  churches,  orders  *'  that  the  holy 
table  in  every  cuurch  be  decently  made,  and  set 
in  the  place  where  the  altar  stood,  and  there 
commonly  covered,  as  thereto  belongeth,  and  as 
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shall  be  appointed   by  the   Tisitors,   and  so  to 
stand,  savinff  when  the  commnniou  of  the  sacra- 
ment is  to  be  distribnted ;    at   which    time  the 
same  shall  be  so  placed  in  ^od  sort  within  the 
chancel,  as  whereby  the  mmister  may  be  more 
conveniently  heard  of  the  communicants  in  his 
prayer  and  ministrations,  and  the  commnnicants 
also  mor6  conveniently  and  in  more  number  com- 
manicate  with  the  said  minister.    And  after  the 
communion  is  done,  from  time  to  time  the  same 
holy  table  to  be  placed  where  it  stood  before:" 
(1   Cardweirs  Doc.  Ann.  p.    201.)     What   Mr. 
Bidsdale  did  on  this  occasion  is  not  forbidden 
directly  or  indirectly  by  the  rubrics  in  question, 
and  his  way  of  periormine  the  service  was  legal. 
That  there  may  be  other  legal  modes  of  perform- 
ing the  service,  and  indeed  that  there  must  be 
other  leeal  modes,  does  not  affect  the  proposition. 
The  table  ma^  be  of  any  shape,  it  maj  be  in  any 
position,  and  it  may  stand  anywhere  m  the  body 
or   main   chancel   of  the   church.     The   rubric 
before  the  prayer  of  consecration  in  the  Second 
Book  of  ELing  Edward  YX.  was  as  follows :  "  Then 
the  priest  standing  up  shall  say  as  follows."    But 
in  thepresent  Prater  Book  this  has  been  altered 
to  "  Wnen  the  pnest,  standing  before  the  table, 
hath  so  ordered  the  bread  and  wine,  that  he  may 
with  the  more  readiness  and  decency  break  the 
bread  before  the  people,  and  take  the  cup  into  his 
hands,  he  shall  say  the  pre^r  of  consecration." 
[The   LoBB  GHAircELLOit. — ^What  meaning  would 
you  give  to  the  words  *•  before  the  table  P^l    If  a 
table  is  pushed  against  a  widl,  the  wall  is  at  the 
back  of  the  table;  whoever  stood  opposite  the 
wall   would   be   before   the   table.    [The   Lobd 
Ghancellob. — Supposing   the    table   is    in   the 
middle  of  the  church  p]     Then  anyone  at  the 
table,  whatever  side  of   it   he    is    on,    will   be 
eiqually  standing  before  the  table.    In  the  corona- 
tion service,  which  is  as  old  as  the  12  th  century, 
when  the  Queen  takes  the  coronation  oath,  she  is 
described  as  kneeling  before  the  table  or  altar. 
In  the  case  of  MaHin  v.  Machonochie  (L.  Bep.  2 
P.  C.  865),  Mr.  Mackonochie  was  prosecuted  for 
kneeling  where  the  Prayer  Book  does  not  enjoin 
it.    The  view  of  this  rubric  taken  by  the  Privy 
Council  in  that  case  is  ^inconsistent  with  the  view 
taken  of  it  in  Hebbert  v.  PurGhas :  (Works  of  St. 
Augustine,  Book  n.,  and  Selbome's  Ecclesiastical 
Law,  were  also  cited  during  the  argument  on  this 
point.)    The  fourth  and  Sist  point  is  as  to  the 
crucifix.    It  has  been  agreed  oy  counsel  on  the 
other  side  to  waive  the  question  of  the  necessity  of 
a  faculty,  and  to  argue  the  point  on  the  broad 
ground  of  its  legality  or  illegalitv  as  a  decoration. 
[The  Lobd  Chai^cellob  intimated  that  their  Lord- 
ships could  not  consent  to  consider  the  question 
without  regard  to  the  absence  of  a  faculty.]    A 
faculty  was  obtained   for  the    screen,    and    the 
crucitiz  was  afterwards  added  to  the  screen.    The 
question  is,  whether  this  figure  is  a  decoration 
lorbidden  by  law.    [The  Lobd  Ohancellob. — Do 
you  maintain  that  if  it  is  a  decoration,  but  not  for- 
bidden by  law,  it  does  not  require  a  faculty  P]  No ; 
in  that  case  it  is  covered  by  the  faculty  authorising 
the  screen ;  if  any  part  of  the  screen  was  an  un- 
lawful ornament,  it  would  not  of  course  be  covered 
by   any  faculty.    Further,  this  is  a  proceeding 
under  the  Public  Worship  Begulation  Act,  and 
the  only  words  of  that  Act  that  affect  the  question 
of  a  faculty  are  with  reference  to  ornaments  for- 
bidden by  law.    Other  proceedings  might  be  pos- 


sible with  reference  to  the  absence  of  a  faculty. 
[The  Lobd  Ghancellob. — What  is  your  view  of 
the  14th  section  of  the  Public  Worship  Begulation 
Act  P  That  section  appears  to  us  to  assume  the 
possibility  of  an  objection  to  the  want  of  a  faculty 
being  taken  in  proceedings  under  the  Act,  as  it 
provides  a  mode  of  meeting  the  technical  objection.^ 
\Elie  words  of  the  Public  Worship  Beeulation  Act 
refer  only  to  decorations  forbiadenby  law.  A 
crucifix  is  a  fitting  and  solemn  decoration  for  a 
churoh,  and  there  is  not  the  slightest  danger  of 
its  becoming  the  object  of  superstitious  reverence. 

A.  Oharlea  followed  on  the  same  side. 

Dr.  St^henst  for  the  respondents. — The  meaning 
of  the  word  "  rotained  "  in  the  Ornaments  Bubric 
of  1662,  must  be  interpreted  on  the  principles  laid 
down  b^  Blackstone  on  Statutes,  p.  ^,  It  would 
be  a  misinterpretation  of  the  statute  to  apply  the 
word  "retained"  to  the  chasuble  and  alb,  such 
vestments  having  since  1559  not  been  used  in  any 
parish  churoh  in  this  country,  and  having  been 
publicly  destroyed  by  authority.  The  statute  3  &  4 
Edw.  6,  c.  10,  ss.  1,  5,  and  the  preface  in  the  Book 
of  Common  Prayer,  "  Of  ceromoniee,  why  some 
be  abolished  and  some  be  rotained,"  iUustnktea  the 
meaning  of  the  word.  In  the  roport  of  the  com- 
mission that  rocommended  that  this  rubric  should 
be  altered,  the  word  '*  continued "  is  used  in  the 
same  sense  as  "retained."  Ornaments,  as  de- 
scribed in  the  first  Book  of  Edward  YI.,  are  not 
lawful  when  the  services  and  ceremonies  to  which 
they  belonged  no  longer  form  part  of  the  Book  of 
Common  Prayer,  but  become  monuments  of  super- 
stition. The  chrism  and  the  cmcifer  wereenjomed 
by  the  first  Book  of  Edward  YI.,  but  when  the 
services  of  which  they  were  a  part  had  been  re- 
pealed by  Parliament  and  disused  in  the  church, 
they  ceased  to  be  lawful :  (Liturgies  of  Edw.  6,  p. 
112.)  Other  ornaments  became  iUegal  in  the  same 
way.  The  canons  of  1603  show  what  was  the 
opinion  as  to  the  state  of  the  law  at  that  time,  and 
were  regarded  as  so  doing,  in  the  question  what 
were  the  prohibited  degrees  of  marrii^e,  which 
arose  in  B.  v.  Ghadwi^  (11  Q.B.  238,  241).  So 
the  Act  of  Uniformity  of  1662  is  evidence  as  to 
what  was  then  in  use,  and  what  was  not  in  use 
could  not  be  "  retained."  The  advere^  user,  ex- 
tending over  three  centuries,  is  conclusive  on  this 
point,  particularly  when  it  is  remembered  that 
this  adverse  user  is  not  secret  but  open ;  that  it  is 
by  authority,  the  prelates  in  their  visitations  being 
expressly  charged  to  see  that  everything  is  done 
rightly,  that  it  is  continuous,  and  that  it  has  ex- 
isted without  any  attempt  being  made,  either 
through  malice  or  on  the  part  of  those  who  desire 
to  restore  a  high  ritual,  to  enforce  this  aUeged  law 
imposing  the  chasuble  and  alb.  Bv  the  Ornaments 
Rubric  of  the  present  Prayer  Book,  two  conditions 
are  prescribed  as  the  test  of  the  legalitv  of  any 
ornament,  one  directljr  the  other  by  the  language 
used.  The  first  is  that  it  must  have  been  authorised 
by  Parliament  in  1549,  and  the  second  that  it  must 
have  been  in  use  in  1662.  I  submit  that  these 
vestments  do  not  apply  to  the  second  condition. 
Secondly,  as  to  the  position  of  the  priest  durms: 
the  prayer  of  consecration.  That  must  dep>end  on 
the  legal  position  of  the  table.  The  whole  diffi- 
culty has  arisen  from  assuming  that  the  present 
position  of  the  table  is'  the  legu  one.  This  is  not 
so  by  the  Prayer  Books  of  1552, 1559,  1606,  1662. 
The  rubric  gives  to  the  ordinary  power  to  appoint 
where  morning  and  evening  prayers  are  to  be  said. 
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The  ootmnfinion  table  most  be  eitber  in  tbe  body 
of  the  dmrob,  or,  if  in  the  ohanoel,  then  in  that 
part  of  the  ohanoel  where  morning  ftnd  evening 
prayer  are  to  be  aaid,  ezoept  when  l^ere  is  no 
ocmimnnion.  [The  Lobd  Ghavcbllor. — ^Do  yon 
cany  yoor  argpiment  so  £ar  as  to  maintain  that  it 
IB  ilJenl  to  place  the  Lord's  table  along  the  east 
wmllPj  Certainly.  (Bubrio  at  beginning  of  com- 
mmiion  serrioe  read.)  The  first  book  of  Edward 
YL  contained  no  direotiona  as  to  the  placing  of  the 
table  owing  to  the  fact  that  it  was  then  &ed  to 
the  east  wiil,  where  it  remained  nntil  an  order  was 
iaaned  to  take  down  all  altars,  and  set  np  a  table  in 
aome  oonYenient  part  of  the  choroh  for  the  porpose 
of  the  Holy  Commanion :  (1  Cardwell's  Doc.  Ann 
AJ>.  1550.)  The  Order  in  Council  of  1550  required 
the  table  to  be  set  up  in  some  convenient  place  in 
the  chancel.  In  1550  the  nse  of  the  ▼ernacnlar 
langoai^  in  divine  service  was  beginning  to  be 
appreou^ed,  and  therefore  care  was  tdcen  that 
everything  that  was  done  should  be  seen  and 
heard.  In  1661  the  table  was  usually  placed  tii^le* 
wise,  that  is,  from  east  to  west  In  1640  there  was 
an  Order  of  Council  enjoining  that  all  clergy 
ahonld  take  care  that  the  communion  table  shodid 
stand  aa  it  had  been  long  accustomed.  The  accus- 
tomed place  referred  to  was  in  the  body  of  the 
chancel.  The  altarwise  position  of  the  table  was 
doe  to  the  clergy  in  opposition  to  the  laity ;  the 
Laudian  partv  attached  great  importance  to  it: 
(Charge  of  the  Bishop  of  Bipon  on  his  third 
triennial  visitation  in  tne  autumn  of  1876 ;  Card- 
well's  Doc.  Ann.  234 ;  Hebhert  v.  Purefuu  {ubi  tup.) ; 
Beport  of  Parliament  Nov.  20th  1604;  Frooeedings 
in  jEent  1640,  published  by  Camden  Society  1861.) 
[The  LoED  Chahcellos. — There  is  no  charge  as  to 
the  position  of  the  table  in  this  case,  and  their 
Lordships  have  not  therefore  to  consider  it.  But 
suppose  a  clergyman  to  be  proceeded  against  for 
l^acing  the  table  at  the  east  wall,  upon  what  would 
voa  found  the  charge  P]  Upon  the  rubric  at  the 
beginning  of  the  Communion  bervioe.  The  table 
mnst  be  in  that  part  of  the  chancel  where  morning 
and  evening  prayer  are  apoointed  to  be  said.  That 
is  not  complied  with  by  pfacins  it  at  the  east  wall : 
(Beaolutions  of  Houses  of  Lords  and  Commons  of 
August  27th  1643  referred  to.)  Therefore,  from 
1559  to  the  Bestoration  of  Charles  II.  the  table  was 
not  placed  altarwise.  Did  the  Act  of  Uniformity 
of  1662  change  this  P  The  use  of  the  surplice  was 
the  only  thing  complained  of  by  the  Puritans  at 
the  Savoy  Conference ;  no  complaint  is  made  of 
any  alteration  in  the  position  of  the  table.  On 
4th  Aug.  1662  the  Puritans  still  held  their  bene- 
fices, so  that  in  those  parishes  undoubtedly  the 
table  was  still  kept  in  its  place.  Is  it  probable 
that  the  attempt  to  place  the  tal^e  altarwise  having 
in  1640  excitea  a  great  commotion,  it  could  be  done 
in  1662,  in  the  face  of  the  Itesolutions  of  the 
Houses  of  Parliament  without  anything  being 
said  P  (He  referred  to  the  preamble  of  the  Act  of 
Uniformity  1662  and  to  the  Fourth  Beport  to  the 
House  of  Lords  of  the  Ecclesiastical  Commis- 
sioners as  to  changes  in  the  rubric.)  As  to  the 
position  of  the  priest  with  regard  to  the  table,  and 
the  distinction  between  side  and  end :  (Webster's 
Diet,  sub.  V.  end ;  Canons  of  tbe  Laudian  Convo- 
cation; 2  Cardwell's  Doc.  Ann.  252 ;  4  Bush  worth's 
ParL  Ann.  351 ;  Dean  and  Chapter  of  Canterbury 
to  Archbishop  Parker  1564;  1  Strype's  Parker  364 ; 
Bloxham's  Architecture;  Dean  Howson's  Before 
the  Table;  4  Cobbett's  Parliamentarv  Hist.,  pp. 


415,  417.)      Those  who  were  most  opposed  to 
the  altarwise  position  of  the  table,  after  the  Act  of 
Uniformity  of  1662,  became  mersed  in  the  body  of 
Nonconformista ;  and  that  exphdns  the  table  so 
soon  resuming  the  altarwise  position.    The  laity 
became  negligent  and  indifEerent ;  the  doctrine  of 
the  Mass  havmg  apparently  gone  for  ever,  little 
importance  was  attached  to  the  table  being  again 
in  the  position  of  the  altar.    That  doctrine  has  now 
resumed  ito  importance.   That  "  before  the  table  " 
means  in  front  of  it  on  the  west  side  is  mere  assump- 
tion.   If  the  table  was  in  its  legal  position,  the  as- 
sumption would  not  have  arisen ;  "  before  the  table" 
would  then  mean  facing  the  table.    In  Martin  v. 
Mackonochie  {ubi  8up.)  the  question  was  as  to  the 
posture  of  the  priest,  and  the  words  ^  before  the 
table  "  had  no  bearing  on  the  question.    The  words 
"  before  the  table  "  occur  in  the  Rubric  to  the 
marriage    service,    and  in   5  HaU's  Fragpnenta 
Liturgica,  Non-jurors,  pp.  10,  32.    From  this  it 
would  appear  that  to  stand  before  the  table  means 
to  stand  with  the  face  towards  it.    "  Before  "  does 
not  mean  in  front  of,  but  facing ;  properly  placed, 
the  table  has  no  special  front.    It  was  one  of  the 
charges  against  Laud,  Cosin,  and  others  that  they 
said  this  Prayer  of  Consecration  with  their  backs  to 
the  people.    Cosin  defends  himself  against  the 
charge  by  denying  the  truth  of  it.    In  translating 
*' Before  the  people,"  the  Welsh  Prayer  Book, 
uses  the  word  which  means  "  in  sight  of."    [The 
LoBD  Chakceixob. — Before  you  pass  to  the  next 
point  we  wish  to  draw  the  attention  of  counsel 
on   both   sides    to   one    matter.     The    Act   of 
Unformity  of  Charles  provides  that  the  prayers 
may  be  said  at  the  universities  in  Latin ;  perhaps 
counsel  will  ascertain  whether  any  translation  was 
made  into  Latin  for  this  purpose,  and  inform  us.] 
In  1665,  three  vears  only  after  1662,  there  was  a 
translation  of  the  Prayer  Book  made  by  the  Dean 
of  Peterborough  into  Greek,  printed  at  Cambridge, 
and  dedicated  to  Sheldon,  then  Chancellor  of  the 
University    of    Oxford.      In    that,   the    words 
"Before   the  table"  are  translated  i/*w^0$9  rmt 
rf»wtlmt  and  the  words,  "  Before  the  people"  iv«fr««» 
r«f  xmv  [Sir  FUzjame$  Stephen  subsequently  read 
a  letter  from  Mr.  Bright,  Professor  of  Ecclesiastical 
History  at  Oxford,  in  which  he  says  that  in  the 
Latin  translation  of  the  Prayer  Book,  "  Before  the 
table "  is   translated  Ante  mensam,  and  *'  Before 
the  people,"  Coram  poptdo'].     As  to  the  wafer- 
bread,  I  submit  that  "  bread  such  as  is  used  to  be 
eaten "  is  a  matter  both  of  substance  and  form, 
and  bread  is  not  usually  eaten  in  the  form  of 
circular  wafers :     (Nichols'  Prayer  Book,  supple- 
ment, p.  28,  edit.  1712,  "Puritan  offences  against 
Common  Prayer  answered.")    Oar  reformers  re- 
moved the  wafer  for  fear  of  superstition  :    (Card- 
well's  Doc.  Ann.  p.  254',  line  30  Order    as    to 
sacramental   bread.)      By    the   20th   Canon    of 
the  Canons  of  1603,  fine  white  bread  is  ordered  to 
be  provided  and  no  allusion  is  made  to  wafer 
bread :    (Cardwell's  Conf.,  3rd  edit.  1849, 342,  W.) 
Lastly,  as  to  the  crucifix.     Sir  Fitzjames  Stephen 
divides  all  ornaments  of  the  church  into  (1)  things 
used  in  tbe  service,  and  (2)  architectural  decora- 
tions. But  this  division  is  not  exhaustive,  as  there 
is  a  third  class  which  consists  of  objects  of  ecclesias- 
tical devotion.     To    this  last  class  belozigs  the 
rood :     (1   Cardwell's    Doc.  Ann.    206.)    In    the 
reigns  of  Edward  YI.,  Mary,  and  Elizabeth,  the 
figure  of  Our  Saviour  placed  as  charged  here  was 
c^led  ^e  rood :    (S tow's  Annals,  p.  206.)    In  the 
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Exeter  Beredos  case,  the  omoifix  was  not  one  of 
the  figures  on  the  reredos ;  that  case,  therefore, 
gave  no  sanction  to  the  erection  of  a  crucifix  on 
the  reredos,  much  less  on  the  screen.  What  was 
allowed  in  PhiUiotts  v.  Boyd  was  allowed  on  the 
ground  that  it  had  been  set  up  for  the  purpose  of 
decoration  only.  The  rood  has  for  ages  been  the 
object  of  worship  and  is  therefore  in  danger  of 
receiving  superstitious  reverence.  He  cited  . 
1  Bock^  Church  of  our  Fathers,  305;  Sarum 
Missal  (edit.  1861);  1  Cardwell's  Doc.  Annals, 
p.  7;  3  &  4  Edw.  6,  c.  10,  ordering  all  images 
to  be  destroyed ;  and  the  words  of  Mr.  Jcistice 
Keating  with  reference  to  that  Act  in  the  Exeter 
Beredos  case. 

Shaw  followed  on  the  same  side. 

Sir  FUzjamee  Stephen,  Q.C.,  in  reply. 

May  12. — The  Loed  Chancellor. — The  appeal 
of  Bidsdale  v.  Clifton,  in  which  their  Lordships 
have  now  to  state  the  recommendation  which  they 
propose  humbly  to  make  to  Her  Majesty,  is  an 
appeal  to  Her  Majesty  in  Council  brought  by  the 
[Hev.  Charles  Joseph  Bidsdale,  clerk,  incumbent, 
or  perpetual  curate  of  St.  Peter,  Folkestone, 
against  an  order  or  decree  pronounced  by  Lord 
Popzance,  as  judge  or  officialr  principal  of  the 
Arches  Court  of  Canterbury,  on  the  3rd  Feb.  1876. 
This  judgment  specified  various  matters  as  to 
which  it  declared  that  the  appellant  had  offended 
against  the  laws  ecclesiastical ;  but  the  appeal  is 
brought  in  respect  of  four  only  of  these  matters, 
and  it  id  to  these  only  that  the  observations  of 
their  Lordships  need  be  directed.  The  four 
matters  as  to  which  the  appeal  complains  of  the 
judgment  are  these: — I.  The  wearing  during  the 
service  of  the  Holy  Communion  Of  vestments 
known  as  an  alb  and  a  chasuble.  2.  The  saying 
the  Prayer  of  Consecration  in  the  service  of  the 
Holv  Communion  while  standing  at  the  middle 
of  the  west  side  of  the  Communion  Table,  in  such 
wise  that  the  people  could  not  see  the  appellant 
break  the  bread  or  take  the  cup  into  his  hand. 
3.  The  use,  in  the  service  of  the  Holy  Communion, 
of  wafer-bread  or  wafers,  to  wit,  bread  or  fiOnr 
made  in  the  form  of  circular  wafers,  instead  of 
bread  such  as  is  usual  to  be  eaten.  4.  The  placing 
and  unlawfully  retaining  a  crucifix  on  the  top  of 
the  screen  separating  the  chancel  of  the  church 
from  the  body  or  nave.  There  were  eight  other 
charges  against  the  appellant,  as  to  all  of  which 
he  was  admonished  by  the  learned  judge,  but  as 
to  none  of  which  is  there  any  appeal.  Of  the  four 
chagres  which  are  the  subject  of  appeal,  the  first 
three  were  considered  by  the  learned  judge  to  be 
covered  by  the  decision  of  this  committee  in  the 
case  of  Hehhert  v.  PurchaSt  and  by  the  Order  of 
Her  Majesty  in  Council  made  m  that  case;  and  as 
to  them  he  did  not  exercise  any  independent  judg- 
ment. The  fourth  charge,  as  to  the  crucifix,  the 
learned  judge  did  not  consider  to  be  covered  by 
authority  otherwise  than  indirectly  and  by  impli- 
cation. Their  Lordships  have  had  to  consider,  in 
the  first  place,  how  far,  in  a  case  such  as  the  pre- 
sent, a  previous  decision  of  this  tribunal  between 
other  parties,  and  an  Order  of  the  Sovereign  in 
Council  founded  thereon,  should  be  held  to  be  con- 
clusive in  all  similar  cases  subsequently  c«ming 
before  them.  If  the  case  of  Hebbert  v.  Purchae  is 
to  be  taken  as  absolutely  conclusive  of  every 
other  case,  with  the  same  or  similar  facts,  there 
can  be  no  doubt  that  the  decision  of  the  learned 
-judge  on  the  first  three  heads,  being  in  accord- 


ance with  that  of  Hehheri  y.  Pwrchas,  was  correct. 
In  Hehheri  v.  Pwrchae,  the  defendant  did  not 
appear,  either  before  the  Dean  of  Arches  or  before 
the  Judicial  Committee ;  but,  after  the  decision  of 
the  Judicial  Committee  was  pronounced  against 
him,  bepresented  a  petition  praying  for  a  rehear- 
ing. Tne  Judicial  Committee  to  whom  that 
petition  was  referred  were  of  opinion  that,  to  have 
granted  such  an  application  would  have  been  to 
violate  the  spirit  of  the  2  &  3  Will.  4,  c.  92,  which 
transferred  the  powers  of  the  Court  of  Delegates 
to  the  Sovereign  in  Council,  and  provided  that 
every  judgment,  order  and  decree  should  be  final 
and  definitive,  and  that  no  commission  should 
thereafter  be  granted  or  authorised  to  review  any 
judgment  or  decree  made  under  that  Act.  All 
that  this  decided  was  the  finaUty  of  that  judgment 
inter  partes  ;  and  the  propriety  of  its  being  held 
final  in  that  case  was  the  more  obvious  from  the 
fact  that  a  defendant  not  appearing  in  the  primary 
court  or  on  the  appeal  might  be  supposed  to  be 
lyin^  by,  takins  the  chance  of  a  decision  in  the 
first  instance,  and  then  trying  to  get  rid  of  it  when 
it  turned  out  to  be  unfavourable.  The  present 
case,  however,  raises  the  question  of  finality  not 
inter  partes,  but  as  against  strangers.  In  the  case 
of  decisions  of  final  courts  of  appeal  on  questions 
of  law  afiecting  divil  rights,  especially  rights  of 
property,  there  are  strong  reasons  for  holdmg  the 
decisions,  as  a  general  rule,  to  be  final  as  to 
third  parties.  Ihe  law  as  to  rights  of  property 
in  this  country  is  to  a  great  extent  based  upon  and 
formed  by  such  decisions.  When  once  arrived  at, 
these  decisions  become  elements  in  the  composi- 
tion of  the  law,  and  the  dealings  of  mankind  are 
based  upon  a  reliance  on  such  decisions.  Eyen  as 
to  such  decisions  it  would,  perhaps,  be  difficult  to 
say  that  they  were,  as  to  third  parties,  under  all 
circumstances  and  in  all  cases  absolutely  final,  but 
they  certainly  ought  not  to  be  reopened  without 
the  very  greatest  hesitation.  Their  Lordships  are 
fully  sensible  of  the  importance  of  establishing  and 
maintaining,  as  far  as  possible,  a  clear  and  un- 
varying interpretation  of  rules  the  stringency  and 
efiect  of  which  ought  to  be  easily  ascertained  and 
understood  by  every  clerk  before  his  admission  to 
Holy  Orders.  On  the  other  hand,  there  are  not, 
in  cases  of  this .  description,  any  rights  to  the 
possession  of  property  which  can  be  supposed  to 
have  arisen  by  the  course  of  previous  decisions ; 
and  in  proceedings  which  may  come  to  assume  a 
penal  form,  a  tribunal,  even  of  last  resort,  ought 
to  be  slow  to  exclude  any  fresh  light  which  may  be 
brought  to  bear  upon  the  subject.  It  is  further  to  be 
borne  in  mind  that  in  the  case  of  Hehhert^.  Purchase 
the  Judicial  Committee,  although  they  had  before 
them  a  learned  and  able  judgment  of  the  then 
Dean  of  Arches  in  favour  <»  Mr.  Purohas  on  the 
points  now  raised,  had  not  the  adyantage  of  an 
argument  hj  Mr.  Purohas*s  counsel  on  those  points. 
These  considerations  have  led  their  Lordships  to 
the  conclusion  that,  although  very  great  weight 
ought  to  be  given  to  the  dedsion  in  Hehhert  y. 
Purchae,  yet  they  ought,  in  the  present  case,  to 
hold  themselves  at  liberty  to  examine  the  reasons 
upon  which  that  decision  was  arrived  at,  and  if 
they  should  find  themselves  forced  to  dissent 
from  those  reasons,  to  decide  upon  their  own  view 
of  the  law.  Their  Lordships  will  now  proceed  to 
consider  the  firet  charge  against  the  appellant, 
namely,  that  of  wearing  an  alb  and  ohasnble. 
They  will,  however,  premise  that  they  do   not 
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propose  to  express  any  opinion  npon  the  Testores 
proper  to  be  worn  by  bishops,  as  to  which  separate 
considerations  may  arise ;  and  in  referring  to  the 
dress  of  the  parochial  clergy,  they  will,  for  flpreater 
convenience,  nee  the  term  "  vestments  "  lor  the 
porpose  of    denoting  the  alb  and   chasuble  or 
oope,  as  distingnish^  from  the  sarplice.     The 
argument  of  the  appellant  on  this  head,  which 
was  very  clearly  and  very  forcibly  stated,  may  be 
thus  snmmed  np.    The  Ornaments  Bubric,    he 
contends,  in  the  Bevised  Prayer  Book  of  1662  is 
now  the  only  law  as  to  the  vesture  of  the  clergy. 
It  contains  within  its  one  sentence  all  that  is  now 
enacted  npon  that  subject.    It  sweeps  away  all 
previous  law  as  to  the  vesture  of  the   clergy, 
whether  that  law  was  to  be  found  in  statute, 
canon,  injunction,  or  otherwise.     It   authorises 
the  nse  of  all  ornaments  which  had  the  parliamen- 
tary   authority   of  the    First    Prayer   Book    of 
Edward   YI.     The   vestments   in    question  are 
among  the  ornaments  which  had  this  parliamen- 
tary authority ;  therefore  it  authorises  the  use  of  ^ 
the  vestments  in  question.    To  this  reasoning,  if* 
the  first  proposition  in  the  series  be  correct  in 
point  of  fiict  and  law,  no  exception  could  probably 
DO  taken.    Their  Lordships,  nowever,  are  unable 
to  accept  that  proposition.    They  are  of  opinion 
that  it  is  a  misapprehension  to  suppose  that  the 
rubric  note  of  1662  as  to  oruaments  was  intended 
to  have,  or  did  have,  the  effect  of  repealing  the 
law  as  it  previously  stood,  and  of  substituting 
for  that  previous  law  another  and  a  different  law, 
formulated  in  the  words  of  that  rubric  note,  and 
of  thus  making  the  year  1662   a  new  point  of 
departure   in    the   legislation    on   this    subject. 
Beiore,  however,  proceeding  to  trace  the  history 
of  the  law,  their  liordships  must  observe  upon  the 
expression  in  the  argument  which  asserts  tnat  the 
Ornaments  Bubric  **  authorises  "  the  use  of  the 
vestments  in  question.    In  the  opinion  of  their 
Ix>rdships,  if  the  onl^  law  as  to  the  vcAcnre  of  the 
clergy  is  to  be  iound  in  the  Ornaments  Bubric,  the 
use    of   the   vestments    of  the   first  Edwardian 
Prayer   Book   is  not   merely   authorised,    it    is 
enjoined.    It  is  not  an   enactment  ordering  the 
accomplishment  of  a  particular  result,  and  sug- 
gesting or  directing  a  mode  bv  which  the  pro- 
posed result  may  be  attained.    The  sole  object  of 
the  rubric  is  to  define  the  mode  of  performing  an 
existing   ministration.     If  the    rubric  is  taken 
alone  tne  words  in  it  are  not  optional,  they  are 
imperative ;  and  every  clerc^yman  who,  since  1662, 
has  failed,  or  who  may  hereafter  fail,  to  use  in 
the  administration  of  the  Holy  Communion  the 
vestments  of  the  first  Edwarcfian  Prayer  Book 
has  been,  and  will  be,  guilty  of  an  ecclesiastical 
offence  rendering  him  liable  to  heavy  penalties. 
Any  interpretation  of  the    rubric   which  would 
leave  it  optional  to  the  minister  to  wear  or  not  to 
wear  these  vestments,  not  only  would  be  opposed 
to  the  ordinary  principles  of  construction,  but 
must  also  go  to  the  extent  of  leaving  it  optional 
to  the  minister  whether  he  will  wear  any  ofiicial 
vesture  whatever.    If  the  rubric  is  not  imperative 
as  to  the  alb,  and  the  chasuble  or  cope,  in  the 
communion  office,  it  cannot  be  imperative  as  to 
the  surplice  in  the  other  services,  or  any  of  them. 
It  is  necessary  now  to  ascertain  the  stato  of  the 
law  before  the  Act  of  Uniformity  and  Bubric  of 
1662 ;  and  then  to  examine  whether  any  and  (if 
any)  what  alteration  was  made  by  that  Act  and 
Bubric.    In  the  first  Book  of  Edward  VI.  (1549),  1 
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the  directions  as  to  the  vestures  of  the  ministers 
officiating  in  the  public  services  of  the  Church 
(omittini^  all  that  relates  to  hoods  and  the  direc- 
tions as  to  bishops)  were  as  follows :  In  the  saying 
and  singing  of  matins  and  evensong,  baptising 
and  burying,  the  ministor  was  to  use  a  surplice. 
In  ^he  administration  of  the  Holy  Communion 
the  celebrant  was  to  "  put  upon  him  a  white  albe 
plain,  with  a  vestment  or  cope,"  and  the  assistant- 
ministers  (priests  or  deacons)  were  to  *'  have  upon 
them  likewise  the  vestures  appointed  for  their 
ministry,  namely,  albes  with  tunicles.*'  These 
directions  were  omitted  from  the  second  Book  of 
King  Edward  (1552);  and  instead  of  .them  a 
rubric  was  inserted  immediately  before  the  order 
for  momins;  prayer  in  these  words :  "  And  here  it 
is  to  be  noted  that  the  minister,  at  the  time  of  the 
communion,  and  at  all  other  times  in  his  ministra- 
tion, shall  use  neither  alb,  vestment,  nor  cope ; 
but  ....  being  a  priest  or  deacon,  he  shall  have 
and  wear  a  surplus  only."  This  book  was 
"annexed  and  joined"  to  the  statute  5  &  6 
Edw.  6,  c.  1,  and  was  established  as  law  thereby. 
King  Edward  died  within  a  few  months  after  the 
time  appointed  (for  this  statute  to  take  effect,  and 
the  reaction  under  Queen  Mary  followed.  Upon 
the  accession  of  Queen  Elizabeth,  the  Legislature, 
reverting  to  the  stato  of  matters  which  hiui  existed 
when  the  second  Book  of  Edward  was  introduced, 
determined  at  once  to  restore  the  Liturgy  and 
offices  of  religion  contained  in  that  book,  with  a 
few  specified  alterations,  but  to  leave  the  question 
of  the  vestures  of  the  ministers  of  the  Church 
open  for  further  consideration.  The  natural  course 
under  these  circumstances  was  that  adopted,  viz., 
to  "  retain  *'  the  use  of  the  vestures  which  had  been 
authorised  before  1552,  until  a  final  settlement  of 
that  question  could  conveniently  be  made.  No 
new  or  revised  Prayer  Book  was  annexed  to  Queen 
Elizabeth's  Act  of  Uniformitv  (1  Eliz.  c.  2); 
but  the  second  book  of  King  Edward,  "  with  the 
alterations  and  additions  therein,  added  and  ap- 
pointed by  this  statute,*'  (viz.,  **  one  alteration  or 
addioion  of  certain  lessons  to  be  used  on  every 
Sunday  in  the  year,  and  the  form  of  the  Litany, 
altered  and  corrected,  and  two  sentences  only 
added  in  the  delivery  of  the  sacrament  to  the 
communicants,"  as  specified  in  the  3rd  section), 
was  directed  to  stand  and  be  in  full  force  and  effect 
from  the  24th  June  1559.  The  enactment,  how- 
ever, that  the  second  Book  of  King  Edward  was 
to  be  used,  with  these  alterations  and  additions, 
"and  none  other  or  otherwise,"  (sect.  3),  was 
further  qualified  hj  the  provisos  contained  in  the 
25th  and  26th  sections,  of  which  the  former  is  in 
these  words :  "  Provided  always,  and  be  it  enacted, 
that  such  ornaments  of  the  church,  and  of  the 
ministers  thereof,  shall  be  retained  and  be  in  use, 
as  was  in  this  Church  of  England  by  authority 
of  Parliament  in  the  second  year  of  King  Edward 
yi.,  until  other  order  shall  be  therein  taken  by 
the  authority  of  the  Queen's  Majesty,  with  the 
advice  of  her  commissioners,  appointed  under  the 
great  seal  of  England  for  causes  ecclesiastical,  or 
of  the  metropolitan  of  this  realm."  In  this  manner, 
and  not  by  any  textual  alteration  of  the  rubrics 
in  tbe  second  book  of  King  Edward,  the  directions 
as  to  ornamenu  of  the  first  book  were  kept  in 
force  until  other  order  should  be  therein  taken,  in 
the  wav  provided  by  the  Act.  The  authorities 
whose  duty  it  was  to  issue  to  the  people,  in  1559, 
a  nrinted  Book  of  Common  Praver.  made  con- 
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formable  to  the  statute,  prefixed  to  the  book  so 
issned  by  them  a  copy,  in  extenso,  of  the  Statnte 
of  Elizabeth  itself;  and  they  also  of  their  own 
authority,  not  by  way  of  enactment  or  order,  but 
by  way  of  a  memorandum  or  reference  to  the 
statute,  substituted  a  new  admonitory  note  or 
rubric  for  the  note  immediately  preceding*  the 
order  of  morning  prayer  in  the  second  book  t>f 
King  Edward.  That  note  or  rubric,  as  is  pointed 
out  by  Bishop  Gibson  (Codex,  Ed.  1761, 
p.  296),  was  not  inserted  by  any  authority  of 
Wrliament.  It  was  meant  to  be  a  compendious 
and  convenient  summary  of  the  enactment  on  this 
subject.  If  it  was  an  accurate  summary,  it  was 
merely  a  repetition  of  the  Act.  If  it  was  inaccu- 
rate or  imperfect,  the  Act,  and  not  the  note,  would 
be  the  governing  rule.  It  is  of  importance  to 
bear  in  mind  that  the  Ornaments  Bubric,  which 
it  is  now  contended  contains  the  whole  enactment 
or  law  relating  to  the  vesture  of  the  clergy,  was 
not,  when  originally  introduced  in  1559,  and  was 
not  meant  to  be,  an  enactment  at  all ;  and  it  in 
fact  ended  with  a  reference  to  the  statute  1  Eliza- 
beth, cap.  2,  set  out  in  the  beginning  of  the  Prayer 
Book,  in  terms  which  showed  that  the  rubric 
claimed  no  intrinsic  authority  for  itself.  The 
statute,  by  its  25th  section,  had  enacted  that  the 
ornaments  of  1549  should  be  retained  and  be  in 
use,  but  only  until  other  order  should  be  therein 
taken,  by  the  authority  of  the  Queen,  with  the 
advice  therein  mentioned.  The  enactment  was 
therefore  in  its  nature  provisional,  and  prepared 
the  way  for  the  subsequent  exercise  of  a  power 
reserved  to  the  Queen.  If  that  power  was  not 
exercised,  the  enactment  in  the  25th  clause  would 
remain  absolute.  If  the  power  was  exercised,  the 
order  made  under  the  power  would  not  be  an 
order  in  derogation  or  by  way  of  repeal  of  the 
Act ;  but  the  order  would  be  in  pursuance  of  and 
read  into  the  Act  as  if  that  which  was  done  by 
virtue  of  the  reserved  power  had  originally  been 
enacted  in  the  statute.  Did,  then,  Queen  Eliza- 
beth ever  take  other  order  within  the  meaning  of 
the  25th  section  P  Their  Lordships  do  not  think 
it  necessary  to  dwell  upon  the  injunctions  of 
Queen  Elizabeth,  and  still  less  upon  the  interpre- 
tation of  those  injunctions;  because  they  cannot 
satisfy  themselves,  either  that  the  injunctions 
pointed  to  the  vestments  now  in  controversy,  or 
that  they  were  issued  with  the  advice  required 
by  the  section  of  the  Act  of  Parliament.  But 
their  Lordships  are  clearly  of  opinion  that  the 
advertisements  (a  word  which  in  the  language  of 
the  time  was  eauivalent  to  "admonitions  or 
"  injunctions  "j  or  Elizabeth,  issued  in  1566,  were 
a  "  taking  of  order,"  within  the  Act  of  Parlia- 
ment, by  the  Queen,  with  the  advice  of  the 
metropolitan.  It  is  not  disputed  that  these 
advertisements  were  issued  with  the  advice 
of  the  metropolitan,  and,  indeed,  also  with 
the  advice  of  the  Commissioners  for  causes 
ecclesiastical;  but  it  is  said  that  they  were 
not  a  taking  of  order  by  the  Queen.  The 
Queen  had  in  the  most  formal  manner,  by  her 
royal  letters,  commanded  the  metropolitan  and 
other  prelates  to  prepare  these  advertisements, 
directing  them  *'  so  to  proceed  by  order,  injunc- 
tion, or  censure,  according  to  the  order  and 
appointment  of  such  laws  and  ordinances  as  were 
provided  by  Parliament,  and  the  true  meaning 
thereof,  so  as  uniformity  of  order  might  be  kept 
in  every  church,  and  without  varietv  or  conten-  > 


tion."    There  was  no  particular  form  required  by 
statute  or  by  law  in  which  the  Queen  was  to  take 
order,  and  it  was  competent  for  her  Majesty  to  do 
so  by  means  of  a  royal  letter  addressed  to  the 
metropolitan.    The  advertisements  were  issued  by 
the  prelates  as  orders  prepared  under  the  Queen^ 
authority.    Immediatelv  after  their  issue,  on  the 
2l8t  May,  1556,  Grindal,  Bishop  of  London,  writes 
(MS.  from  Dom.  Eliz.,  vol.  39,  Ko.  76)  to  the  Dean 
of  St.  Paul's,  requiring  him  to  put  them  in  force, 
and  stating  that  they  were  issued  by  the  Queen's 
authority,  and  that  he  (Grindal)  would  proceed  to 
deprive    any  who    should   disobey    them.     The 
Articles  of  Archbishop  Parker  (1  Card.  Doc.  An. 
820)  speak  of  them  as  advertisements  set  forth 
**  by  public  authority."    In  1583,  in  articles  pre- 
sented to  the  Queen  (163  State  papers,  Domestia 
No.  31)  herself  by  the  archbishop  and  some  of 
the  bishops,  they  are  referred  to  as  the  "Book  of 
Advertisements,"    and    in    the   margin    as    the 
"advertisements  set   out    by  her  Majesty's  au- 
thority."   Against  this  it  is  said  that  there  is, 
nevertheless,  other  matter  in  the  "  Parker  Corres- 
pondence "  (lately  for  the  first  time  published  in 
a  collected  form,  though  it  was  partially  known  to 
some  historical  writers  of  the  last  oentury,  who 
drew  from  it  similar  mferences),  from  which  it 
ought  to  be  inferred,  as  a  matter  of  fact,  that  the 
Book  of  Advertisements  was  published  without 
Queen    Elizabeth's    sanction.     Their    Lordships 
cannot  lend   any  countenance  to  the  suggestion 
that'  the  legitimate  inference  to  be  drawn  &om  the 
tenor  and  language  of  public  documents,  from  the 
acts  done  under  them,  and  from  t^e  public  recog- 
nition of  their  authority,  could  in  any  case  be 
controlled  by  expressions  found  in  a  correspon- 
dence of   this  character.    As,  however,  much  of 
the  argument  against  the  authority  of  the  adver- 
tisements was  S>unded  on  this  correspondence, 
their  Lordships  think  it  right  to  say  that  they 
draw  from  the  correspondence,  as  a  whole,  a  con- 
clusion opposite  to  that  in  support  of  which  it  was 
referred  to.    The  first  draft  of  the  Book  of  Adver- 
tisements was  prepared  by  the  archbishop  and  his 
colleagues  very  soon   after   the   receipt  of   the 
Queen's  letter  of  the  25th  Jan.  1564-5,  in  the  form 
of  an  order  running  in  the  Queen's  name ;  and  it 
appears,  from  passages  in  several  letters,  that 
they  wished  the  civil  power  to  undertake  as  much 
as  possible  of  the  formal  responsibility  of  pro- 
mulgating and  enforcing  the  proposed  new  onler, 
and  that  they  anticipated  very  great  difficulty  if, 
without  that  support,  the  principal  share  of  the 
burthen  should  be  thrown  upon  the  ecclesiastical 
jurisdiction.     An  opposite  view,    however,  pre- 
vailed  at    court,   wnere    some   of   the    Queen's 
Ministers   and   courtiers  were    more    favourable 
than  she  was  herself  to  the  views  of  the  puritans, 
and  where  it  was  as  well  understood  as  it  was  by 
the  archbishop  that  the  measure  would  encounter 
much  unpopularity  and  opposition,  so  far  as  it 
was  contrary  to  those  views.    It  further  appears 
that  in  the  first    draft  of   the    book  (which  is 
printed  at  length  in  the  Appendix  to  Strype's 
"Life  of    Parker,"    No.  28,  p.  84),    there  were 
several  doctrinal  articles,  and  other  articles  (about 
the  temporalities  of  bishops,  the  employment  of 
schoolmasters,  and  the  dissolution  of  marriages 
within  the  prohibited  degrees),  which  were  after- 
wards omitted,  and  the  legality  of  all  or  some  of 
which,  under    any  powers    then  vested   in    the 
Crown,   might   have  been  more  than  doubtful. 
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That  the  archbishop  knew  that  no  new  "  order  *' 
oould  legally  be  taken  by  the  soleaathority  of  bim- 
aell  and  his  brother  commissioners,  is  abundant^ly 
clear.    When^  on  the  8th  March,  1564>-5,  he  sent 
the  first  draft  to  Secretary  Cecil  to  be  submitted 
to  the  Queen  he  wrote :  "  If  the  Queen's  Majesty 
will  not  authorise  them,  the  most  part  be  like  to 
lie  in  the  midst    for    execution   of   our    parts ; 
laws  be  ao  much  against  our   private    doings,'* 
That  draft  was  not  approved ;  he  sent  it  again  a 
year  afterwards  (12th  March  1565-6),  with  a  letter 
containing  this  passage :  "  And  where  once,  this 
laat  year,  certain  of  us  consulted  and  agreed  upon 
aonie  particularities  in  apparel  (when  the  Queen's 
Majesty's  letters  were  very  general),  and  for  that 
by  Btatuie  we  be  inhibited  to  set  out  any  consti- 
tutions  without  licence  obtained  of  the  Queen,  I 
Bent  them  to  your  honour  to  be  presented.     They 
could  not  be  allowed  then,  I  cannot  tell  uf  what 
meaning ;  which  I  now  send  again,  humbly  pray- 
ing thaty  if  not  aU,  vet  so  many  as  be  thought 
ffood  may  be  retumea  with  some  authority,  at  the 
leaat  way  for  particular  apparel;  or  else  we  shall 
not  be  ahle  to  do  so  much  as  the  Queen's  Majesty 
ezpecteth  for  us  to  be  done."  That  the  Archbibbop, 
both  from  his  communications  (in  every  stage  of 
this  business)  with  the  Secretary  of  State  (whose 
answers  to  him  do  not  appear  in  the  correspond- 
ence), and  also  from  personal  interviews  with  the 
Queen,  must  have  had  the  Queen's  pleasure  dis- 
tinctly made  known  to  him,  is  no  less  certain.    In 
a  letter  dated  the  12th  April  1566,  he  gives  an 
account  of  an  audience  which  he  had  on  the  10th 
March  preceding  (exactly  two   days   before  his 
letter  of  the  12th  March  to  Cecil),  when  he  had 
explained  to  the  Queen  the  difficulty  of  enforcing 
the    uuiformity    desired    by  her    Majesty.      "I 
answered,  that  these  precise  folk  would  offer  their 
goods  and  bodies  to  prison  rather  than  they  would 
relent,  and  her  Highness  willed  me  to  imprison 
them."    In  his  official  letter  to  Grindal,  dated  the 
28th  March  1566,  inclosing  the  book  of  advertise- 
ments, he  refers  to  another  interview  which  tbey 
had  both  then  recently  had  with  the  Queen  by 
her  own  command,  in  which  she  charged  them 
"  to  see  her  laws  executed,  and  good  orders  decreed 
and  observed."     In  the  letter  which  he  wrote  on 
the  same  28th  March  to  the  Secretary  of  State, 
Bubmitting  the  advertisements  in  their  final  form 
(together  with  the  draft  of  the  letter  to  Grindal) 
for  approval,  he  says:  "I  pray  your  honour  to 
peruse  this  draft  of  letter  aod  the  book  of  adver- 
tisements, with  your  pen,  which  I  mean  to  send 
to  my  Lord  of  London.    This  form  is  but  newly 
printed,  and  yet  stayed    till  I   may  hear  your 
advice.      I  am  now  iully  bent  to  prosecute  this 
order  and  to  delay  no  longer,  and  I  have  weeded 
out  of  these  articles  all  such  of  doctrine,  &c., 
which,  peradventure,  stayed  the  book  from  her 
Majesty  s  approbation,  and  have  put  in  but  things 
advouchable,  and,  as  I  take  them,  against  no  law 
of  the  realm."     They  ,could  only  be  "  against  no 
law  of  the  realm*'  u  they  were  issued   by  the 
Queen's  authority.     For  what  purpose  were  they 
sent  to  Cecil,  except  to  obtain  that  authority  for 
their  promulgation,  in  the  iorm  and  manner  pro- 
posed ?    It  is  true  that  the  words  follow  (which 
were  relied    upon    by  the  appellant's  counsel): 
"  And  where  the  Queen's  Majesty  will  needs  liave 
me  assay  witn  mine  own  authority  what  I  can 
do  for  order,  1  trust  I  shall  not  be  stayed  hereafter, 
saving  that  I  would  pray  your  honour  to  have 


your  advice  to  do  that  more  prudently,  in  this 
common  cause,  which  must  needs  be  done."  Their 
Lordships  understand  by  this  that  the  Queen  had 
determined  that  the  new  order,  made  with  her 
authority  and  approbation,  should  be  enforced  by 
the  Metropolitan,  through  the  ecclesiastical  juris- 
diction, without  aid  from  the  Privy  Council  or  the 
secular  power ;  not  that  the  new  order  itself  was 
to  be  without  warrant,  except  from  the  sole  autho- 
rity of  the  Metropolitan,  to  whom,  without  the 
authorisation  of  the  Crown,  the  law  had  given  no 
power  to  make  any  such  order.  The  facts  that 
this  duty  was  undertaken  by  the  Archbishop 
reluctantly  and  possibly  against  his  own  judgment, 
that  his  wishes  and  opinions  were  on  several  points 
overruled,  and  that  the  book  of  advertisements 
was  promulgated,  not  in  the  form  which  he  would 
have  preferred,  but  in  that  imposed  upon  it  by  the 
Royal  will,  all  tend  to  prove  that  it  was  promulgated 
in  that  form  with,  and  not  without,  the  Queen's 
authority.  If,  indeed,  the  legal  effect  of  the  adver- 
tisements were  to  be  judged  of  (as  their  Lordships 
do  not  think  it  ought  to  be)  by  the  private  opinion 
of  Archbishop  Parker,  there  is  in  the  correspond- 
ence distinct  evidence  that  Parker,  after  the 
advertisements  were  issued,  considered  them 
to  be  an  execution  of  the  statutory  power. 
Writing  to  the  Lord  Treasurer,  Nov.  15,  157; J 
(Correspondence,  p.  450),  seven  years  after  the 
advertisements  were  issued,  ho  says :  "  The 
world  is  much  given  to  innovations,  never 
content  to  stay  to  live  well.  In  London  our  fonts 
must  go  down.  ...  I  do  but  marvel  what  some  men 
mean  .  .  .  with  such  alteration,  when  order  hath 
been  taken  publicly  this  seven  years  by  commis- 
sioners, according  to  the  statute,  that  fonts  should 
not  be  removed.*  The  advertisements  had  ordered 
(1  Card.  Doc.  Ann.  326),  **  that  the  fonte  be  not 
removed,"  and  this  circumstance,  and  the  expres- 
sions "order  taken,"  "this  seven  years,"  and 
**  Commissioners  "  (the  advertisements  having 
been  signed  by  the  bishops  as  commissioners;, 
make  it  clear  that  Parker  was  referring  to  the 
advertisements.  But  the  advertisements  could 
not  have  been  a  "taking  of  order  publicly" 
'.'according  to  the  statute"  unless  they  had  the 
direct  authority  of  the  Qaeen.  Their  Lordships 
now  turn  to  the  part  (Card.  Doc.  Ann.)  of  the 
Book  of  Advertisements  which  deals  with  the 
vestures  of  the  ministers.  It  is  in  these  words : 
— "  In  the  ministration  of  the  Holy  Communion 
in  cathedral  and  collegiate  churches,  the  principal 
minister  shall  wear  a  cope,  with  gospeller  and 
epistoller  agreeably ;  and,  at  all  other  prayer6  to 
be  said  at  that  Communion  Table,  to  use  no  copes, 
but  surplices.  That  the  dean  and  prebendaries 
wear  a  surplice  with  a  silk  hood  in  the  choir ;  and, 
when  they  preach,  to  use  their  hoods.  Item,  that 
every  minister  saying  any  public  prayers,  or 
ministering  the  sacraments,  or  other  rites  of  the 
church,  shall  wear  a  comely  surplice  with  sleeves, 
to  be  provided  at  the  charge  of  the  parish."  It 
was  not  seriously  contended  that  albs  or  chasubles 
could,  in  any  reasonable  or  practical  sense,  or 
according  to  any  known  usage,  be  worn,  or  could 
be  meant  to  be  worn,  concun*ently  with  the 
surplice.  If,  therefore,  the  use  of  the  surplice,  at 
the  administration  of  the  Holy  Communion,  was 
rendered  lawful  and  obligatory  bv  these  "  Adver- 
tisements," the  use  of  albs  or  chasubles,  at  that 
administration,  was  thereby  rendered  unlawful. 
Their  Lordships  do  not  forget  that  the  Book  of 
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Adyertisements  also  contains  orders  upon  other 
distinct  subjects  not  within  the  25th  section  of 
the  statute ;  as  to  some  of  which  it  was  suggested 
in  argument  that  the  Queen  had  no  legislative 
power.  But  this,  whether  the  suggestion  be  well 
or  ill-founded,  is,  for  the  present  purpose,  imma- 
terial. The  proof  of  the  subsequent  reception  and 
enforcement  as  law  of  the  order  established  by 
the  Book  of  Advertisements  as  to  the  vestures  of 
the  ministers  of  the  church  in  the  administration 
of  the  Holy  Communion  throughout  the  Church 
of  England  from  1566  to  the  Great  Rebellion,  and 
again  between  the  Restoration  and  St.  Bartholo- 
mew's Day  in  1662,  is  complete.  After  1566, 
vestments,  albs,  and  tunicles  (copes  also,  in  parish 
and  non-collesiate  churches)  are  mentioned  in  the 
official  acts  of  the  bishops  and  others,  performed 
in  the  public  exercise  oi  their  legal  jurisdiction, 
only  as  things  associated  with  superstition,  and 
to  be  defaced  and  destroyed.  They  were  so  treated 
by  a  Bqyal  Commission  sent  to  Oxford  by  Queen 
Elizabeth  in  1573,  and  by  the  Visitation  Articles 
of  Archbishops  Grindal  and  Sandys  (York,  1571 
and  1578} ;  and  Abbot  and  Laud  (1611  and  1637} ; 
of  Bishops  Aylmer,  Bancroft,  and  King  (London, 
1577,  1601,  and  1612),  and  others.  The  surplice, 
on  the  other  hand,  in  a  long  series  of  Visitation 
Articles  (sometimes  accompanied  by  injunctions) 
of  not  less  than  thirty-two  archbisnops  and 
bishops,  of  sixteen  dioceses  in  England,  com- 
mencing with  Archbishop  Parker  in  1567  (1  Card, 
Doc.  Ann.  320),  and  ending  with  Bishop  Juxon  in 
1640  (2  Eep.  Bit.  Com.  589),  besides  those  of 
various  archdeacons,  is  consistently  treated  as  the 
vesture  required  by  law  to  be  used  by  all  ministers 
of  the  church,  not  onlv  in  their  other  ministra- 
tions, but  expressly  in  the  administration  of  both 
Sacraments.  A.mong  the  most  stringent  in  this 
respect  are  the  'articles  of  Bishops  Andrewes, 
Overall,  and  Wren.  After  the  Restoration  (if,  as 
seems  probable,  the  visitations  of  Cosin  and  other 
bishops  in  1662,  whose  articles  of  that  year  do  not 
expressly  refer  to  the  Act  13th  and  14th  Car.  2, 
c.  4,  were  held  under  the  state  of  the  law  prior 
to  that  Act),  we  have  not  only  Bishop  Cosin 
(Works,  V.  4,  509,  510),  but  Bishops  Ironside  of 
Bristol,  Morley  of  Winchester,  and  eight  others  of 
as  many  dioceses  (whose  articles  of  1662  are  stated 
in  the  Appendix  to  the  second  Report  of  the  Eitual 
Commissioners  to  have  been  the  same  on  this 
point  with  those  of  Morley),  ail  administering 
strict  inquiries,  to  the  same  effect.  This,  however, 
is  Qot  all.  There  is  direct  proof  in  the  same  class 
of  documents,  and  in  others  of  a  still  more  public 
and  authoritative  kind,  that  the  advertisements 
were  accepted  as  law,  as  having  the  Queen's 
Authority.  In  a  visitation  held  in  1569,  Bishop 
Parkhurst,  of  Norwich,  inquired  (not  expressly 
mentioning  the  suplioe),  "  Whether  your  Divine 
service  be  said  or  sung  in  due  time  and  reverently, 
and  the  sacraments  duly  and  reverently  minis- 
tered in  such  decent  apparel  as  is  appointed  by 
the  laws,  the  Queen's  Majesty's  Injunctions,  and 
other  orders  set  forth  by  public  authority  iu  that 
behalf."  That  ho  was  referring  to  the  advertise- 
ments, and  "by  public  authority"  meant  the 
authority  of  the  Queen,  seems  clear  from  one  of 
his  "  Injunctions  to  the  Clergy  "  (the  fourth),  at 
the  same  visitation,  about  perambulations,  where 
he  orders  the  clergy  on  those  occasions  not  to  use 
surplices  or  superstitious  ceremonies,  "  but  only 
giye  good  thanks,  and  use  such  good  order  of 


prayers  and  homilies  as    be  appointed  by  the 
Queen's  Majesty's  authority  in  that  behall*'    The 
use  of  homilies  at  perambulations  was  presoribedy 
not  by  the  Injunctions  of  1559,  but  by  the  adver- 
tisements.    Bishop  Cox,  of  Ely,  in  his  injunc- 
tions issued  between  1570  and  1574,  directed  '*  that 
every  parson,  vicar,  and  curate  shall  use  in  the 
time  01  the  celebration  of  Divine  service  to  wear  a 
surplice,  prescribed  by  the    Queen's   Majesty's 
Injunctions  and  the  Book  of  Common  Prayer;  and 
shall  keep  and  observe  all  other  rights  and  orders 
prescribed  in  the  same  Book  of  Common  Prayer, 
as  well  about  the  celebration  of  the  sacraments,  as 
also  in  their  comely  and  priestly  apparel,  to  be 
worn  according  to  the  precepts  set  forth  in  the 
book  called  Advertisements.    And  in  his  accom- 
panying Articles    he    inquired,   '^Whether  any, 
licenced  to  serve  any  cure,  do  not  wear  at  the 
celebration  of  the  Divine  service  and  saoramentSy 
a  comely  surplice,  and  observeth  all  other  rites 
and  orders  prescribed  in  the  Book  of  Common 
Prajror,  and  the  Queen's  Majesty's  Injunctions, 
and  in  the  Book  of  Advertisements  P  "  Archbi8b<»> 
Grindal,    in    his    Gloucester    Articles    of  1576, 
ordered  the  clergy  "not  to  oppose  the  Queen's 
injunctions,  nor  the  ordinations,  nor  articles  made 
by  some  of  the  Queen's  Commissioners  "  (namins^ 
those     who     subscribed     the     advertisementsT, 
"  January  25th,  in  the  seventh  year  of  the  Queen^s 
reign."    (The  date  is  that  of  the  Queen's  letter 
mentioned  in  the  advertisements,  not  that  of  the 
promulgation  of  the  book  itself.)    This  alone  seems 
to  haveoeen  thought  by  Strype  (1  Life  of  Parker, 
319),  an  historian  sometimes  cited  for  a  contrary 
purpose,  sufficient  proof  that  the  Queen  must  in 
the  end  have  authorised  the  publication  of  the 
advertisements.      Archbishop    Whitgifb,    in  his 
celebrated  Articles  of  1584  (I  Card.  Doc.  Ann., 
413),  enjoined  "  that  all  preachers  and  others  in 
ecclesiastical  orders  do  at  all  times  wear  and  nse 
such  kind  of  apparel  as  is  provided  nnto  them  in 
the  Book  of  Advertisements  and  Her  Majesty's 
Injunctions,  anno  primo,'*    Bishop  Thomborougb, 
of  Bristol,  in  1603,   inquired   "whether  at  any 
time,  and  during  the  whole  celebration  of  Divine 
service  and  ministration  of  the  sacraments,  in 
every  your  churches,  your  parson,  vicar,  or  curate 
doth  wear  a  surplice,  acconiing  to  the  terms  and 
statutes  of  this  realm  of  England  in  that  behalf 

Erovided ;  and  how  often  default  hath  been  made 
erein  and  by  whom  P  "  In  another  article  as  to 
perambulations  he  inquires  whether  the*clergy  say 
"the  prayers  and  suffrages  appointed"  for  that 
ceremony,  **  according  to  the  late  Queen's 
Majesty's  Injunctions  m  that  behalf  provided,  and 
according  to  the  Book  of  Advertisements?" 
The  Book  of  Advertisements  was  referred  to  as 
of  iogjal  authority  in  several  of  the  canons  of  1571 ; 
showing,  though  these  canons  were  not  confirmed 
by  the  Crown,  nor,  apparently,  ever  put  in  force, 
the  sense  and  understanaing  at  that  time,  while 
the  matter  was  still  recent,  of  the  bishops  and 
clergy  of  the  whole  Church  of  England  i*opre- 
sented  in  the  convocations  of  both  provinces.  The 
24th  and  25th  canons  of  1603-4  repeated,  with 
express  reference  to  the  advertisements,  as  ^ready 
containing  the  rule  to  be  followed  ("  according  to 
the  advertizements  published  anno  7  Eliz." 
Juxia  Admonitione9  in  Sepiimo  EUzah&OuB 
promfdgcUas)  the  substance  of  the  directions 
contained  in  the  advertisements,  as  to  the  nse  of 
surplices,  S^.,  in  cathedral  and  collegiate  churches ; 
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and  the  58th  Canon,  which  relates  to  the  nse  of 
BorplioeB  at  the  administration  of  the  Holy  Com* 
monion  in  paxish  ohnrohes*  followed,  with  scarcely 
any  yariaAion,  the  exact  words  of  the  advertise- 
ments  on  the  same  subject    The  convocations 
which  passed  those  canons  thought  them  consis- 
tent with  others  (the  Uth,  16th,  and  56th),  which 
enjoined  the  strictest  possible  conformity  with  the 
oraersy  rites,  and  ceremonies  prescribed  by  the 
Bo<^  of  Common  Trayet,  without  addition,  omis- 
sion, or  alteration ;  a  view  quite  sound  and  correct, 
if  the  adTertisements  were  a  legal  exercise  of  the 
■talntoiy  power  given  to  the  Crown  by  1  Eliz. 
a  2,  s.  25;  but,  on  the   ccntrary  supposition, 
erroneous,  and  unt^iable.    The  Canons  of  1603-4 
received   the   Boyal   Assent;  so   that   on  that 
oooasicn  there  was  the  most  formal,  solemn,  and 
miblio  concurrence  possible,  of  the  Crown  and  the 
Convocation  of  boui  provinces,  in  that  under- 
standing  of  the  law,  which  had  been  acted  upon 
for  nearly  fifty  years  by  all  the  executive  autho- 
ritieB  of  the  church.    The  Canons  of  1640  (also 
confirmed  bjr  the  Crown),  which  mention  "  Queen 
Kliisabeth's  injunctions  and  advertisements,"  carry 
on  the  public  evidence  of  the  same  understanding 
down  to  the  time  of  the  Qreat  Rebellion ;  and  the 
divines  consulted  by  the  Lords*  Committee  of  1641 
(Card.  Conf.,  273)  alleged  that  the  High  Church 
party  **  pretended,  for  their  innovations,  the  in- 
junctions and  advertizements  of  Queen  Elizabeth," 
denying,  indeed,  that  either  the  injunctions  or  the 
advertisements  were  in  force,  **  but  by  way  of  com- 
mentary and  imposition; "  but  not  disputing  that 
the  advertisements  had  such  authority  as  Queen 
Elizabeth  by  law  could  give  them.    To  this  it  may 
be  added  that  Hooker,  the  greatest  ecclesiastics 
writer    between     1566    and    the    protectorate, 
describes  the  advertisemente  as  "  agreed  upon  by 
the   bishops,   and   confirmed   by    ^e    Queen^ 
Majesty."    (3  Hooker's  Works,  by   Eeble,    6th 
edit.,  p.  587).  Coein  (although,  in  a  passage  which 
will  afterwards  be  referred  to,  he  appears  to  have 
atone  time  supposed  that  the  conditions  of  the 
statute  had  not  been  duly  complied  with),  speaks 
of  them  (5  Works,  p.  90)  as  made  under  the 
Queen's  reserved  authority   and  Wren  (Pareuta- 
Ittip.  75)  as  "  Advertizemente ;  authorised  by  law 
(1  Slis.  c.  2,  sect,  penult.")     From  alltbese  facia, 
the  conclusion  drawn  by  this  committee  in  Heh- 
berl  V.  Purchagf  that  the  advertisements  of  Queen 
Elizabeth  on  thisjBubject  had  the  force  of  law  under 
1  Elizabeth  a  2,  s.  25,  appears  to  their  Lordships 
to  be  not  only  warranted,  but  irresistible.    Nor  is 
the  weight  of  these  facts  diminished  by  the  cir- 
cumstance (which  was,  in  the  opinion  of  their 
Lordships,  eetabtished  by  the  appellaut's  counsel), 
that  the  extensive  destruction  of  albs,  vestments, 
and  copes,  mentioned  in  Mr.  Peacock's  book,  and 
spoken  of  in  the  judgment  of  Hebhert  v.  Pv/rchaa 
as  if  it  had  been  later  than  the  promulgation  of 
the  advertisements,  really  preceded  that  event. 
The  same  causes  which  had  led  to  the  destruction, 
irregularly  and  without  law,  of  a  particular  kind 
of  omamento,  as  to  which  the  law,  in  its  then  pro- 
visional stete,  was  at  variance  with  the  sentiment 
of  the  moderate,  as  well  as  of  the  extreme,  section 
of  the  clergy  of  the   Beformed  Church,  would 
naturally  suggest  the  expediency  of  taking  such 
order,  upon  the  first  convenient  opportunity,  as 
would  give  legal  sanction  to  the  disuse  of  those 
omamente.    Reading,  then,  as  their  Lordships 
the7  are  bound  to  do,  the  order  as  to 


vestures  in  the  book  of  advertisemente,  into  the 
95th  section  of  the  1  Eliz.  c  2,  and  omitting  (for 
the  sake  of  brevity)  all  reference  to  hoods,  it  will 
appear  that  that  section,  from  the  year  1566  to 
1662,  had  the  same  operation  in  law  as  if  it  had 
been  expressed  in  these  words :  "  Provided  alwavs 
that  such  ornaments  of  the  church  and  of  the 
ministers  thereof  shall  be  retained  and  be  in  use 
as  were  in  this  Church  of  England  by  authority  of 
Parliament  in  the  second  year  of  King  Edward  Yl., 
except  that  the  surplice   shall   be  used  by  the 
ministers  of  the  church  at  all  times  of  their  public 
ministrations,  and  the  alb,  vestment,  or  tunicle 
shall  not  be  used,  nor   shall  a  cope    be   used 
except  at  the  administration  of  the  Holy  Com- 
mumon  in  cathedral   and   collegiate   churches." 
It  is  clear  that,  during  the  whole  of  this  period, 
except  during  the  interregnum  of  the  Civil  War 
and  the  Protectorate,  when  the  episcopal  govern- 
ment of  the  church  and  the  use  of  the  liturgy 
were  interrupted,  this  stete  of  the  law  was  generally 
understood,  acted  upon,  and  enforced  by  authority. 
It  is  also  clear  that  throughout  this  long  period 
the  Omamente  Bubric,  as  originally  printed  in  the 
Prayer  Book  of  Queen  Elizabeth,  was  allowed  to 
remain  unaltered.    This,  then,  being  the  stete  of 
the  law  up  to  and  in  1662,  and  the  Ornaments 
Bubric,  up  to  and  at  that  time,  not  being  in  any 
sense  a  complete  and  independent  enactment,  but 
being  merely  a  reference  to  an  external  law,  namely, 
the  stetute  of  1  Elizabeth,  cap.  2,  the  question  hfu 
now  to  be  asked,  was  it  the  iptention  and  was  it 
the  effect  of  the  alteration  in  the  Ornaments  Bubric 
in  1662,  to  repeal  the' 25th  section  of  the  stetute  of 
Elizabeth,  and  all  that  had  been  done  under  it, 
and  to  set  up  a  new  and  self-oonteined  law  on  the 
subject  of  ornaments  P    The  history  of  the  revi- 
sion of  the  Prayer  Book  is  strongly  opposed  to 
such  a  conclusion.    The  Puritens,  in  their  18th 
General    Exception    at   the    Savoy   Conference, 
stoted  various  objections  of  prindole  to  ceremo- 
nies in  the  church,  especially  as  to  tnree  matters : 
(1),  the  surplice ;  (2),  the  sign  of  the  cross  in  bap- 
tism ;  and  (3)  kneeling  at  the  Holy  Communion. 
Following  up  their  general  "exceptions"  with 
objections  in  deteil  to  particular  parts  of  the  Book 
of  Common  Prayer,  they  said,  commenting  on  the 
Omamento  Bubric,  as  it  stood  before  the  revision 
of  1662 :  "  Forasmuch  as  this  rubric  seemeth  to 
brine  back  the  cope,  albs,  &c.,  and  other  vestments 
forbidden  by  the  Common  Prayer  Book,  5th  and 
6th  Edw.  VI.,  and  for  our  reasons  alleged  against 
ceremonies  under  our  18th  General  Exception,  we 
desire  it  may  be  whoHy  left  out."   Baxter  (History 
of  Life  and  Times,  cap.  8,  p.  155)  seems  to  treat 
the  objection  as  bavins:  been  founded  on  the  words 
in  the  rubric  "at  the  time  of  the  communion." 
"  They  excepted,"  he  says,  "  against  that  part  of 
the  rubric  which,  speaking  of  the  sacraments  to  be 
used  in  the  church,  left  room  to  bring  back  the 
cope,  albe,  and  other  vestments."    Iho   word.s, 
"  seemeth  to  bring  back,"  assumed  that  thosu 
vestures  of  the  first  Book  of  King  Edward  were 
not  practically  in  use  under  that  rubric.  The  words 
did  not  suggest — ^and  they  would  have  been  erro- 
neoQS  if  they  had  suggested— more  than  that  the 
rubric  had  the  appearance  of  giving  them  some 
legal  authority.    The  real  substence  of  the  objec- 
tion was  in   the  reference  to  the  18th   General 
Exception,  and  in  the  request  that  the  whole  rubric 
might  be  omitted,  with  the  object,  manifestly,  of 
getting  rid  of  the  surplice.    The  bishops  do  not 
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appear  to  have  considered  the  suggestion  abont 
*'  seeming  to  bring  back,"  &c„  wortny  of  particular 
notice.    It  would  have  been  easy  to  answer  it  by 
showing  that,  xmder  the  statute  to  which  that 
rubric  referred,  the  surplice  had  been  legally  sub- 
stituted for  the  alb,  &o.     But  knowing  that  the 
surplice  itself  was  the  only  thing  really  in  contro* 
versy,  they  contented  themselves  with  saying : 
**  For  the  reasons  i^iven  in  our  answer  "  (in  which 
they  had  defended  ceremonies  generally,  and  the 
surplice  particularly,  but  had  said  nothing  about 
copes,  albs,  or  vestments)  ''to  the  18th  General 
Exception  to  which  you  refer  us,  we  think  it  fit 
that  the  rubric  oontmue  as  it  is."    Although  the 
bishops  would  not  yield  on  this  point,  it  could  not 
have  oeen  their  intention,  when  they  "  thought  it 
fit  that  the  rubric  should  continue  as  it  was,"  to 
abolish  the  use  of  the  surplice,  and  restore  the 
ancient  vestures,  in  any  office  in  which,  as  the 
law  then  stood,  the  surplice  was  the  vesture  proper 
to  be  used.    No  one  who -holds  in  respect  the 
memory  of  the  Ecclesiastical  Legislature  of  that 
day  (whose  revision  of  the  Prayer  Book  was  accepted 
by  Parliament,  almost  sub  sileniio)  could  impute  to 
them  a  delib^te  intention  covertly  to  alter  the 
substance  of  the  law  as  to  the  vestures  of  the  clergy 
(which  they  had  in  the  conference  declared  then* 
intention  to  leave  unchanged),  by  changes  appa- 
rently verbal  and  trivial,  in  a  rubric  possessmg 
down  to  that  time  no  legislative  authoritv,  and  on 
which  they  themselves,  as  will  be  seen  in  the  sequel, 
never  meant  to  act,  and  never  did  act,  in  any  such 
sense.    The  declarations  of  the  Legislature  which 
bear  upon  this  question  are,  (1),  the  recitals  in  the 
preamble  of  the  Act  of  1662,  and  in  the  second 
section  of  that  Act;  and  (2)  the  pre&oe  to  the 
Prayer  Book.    The  preamble  of  the  Act  of  1662 
recites  that  the  commission  on  which  the  annexed 
book  was  founded  had  been  ordered  *'  for  settling 
the  peace  of  the  church,  and  for  allaying  the  pre- 
sent distempers,  which  the  indisposition  of  the 
time  had  contracted."    The  restoration  of  vestures 
which  had  not  been  in  use  for  nearly  a  hundred 
years,    and  had  become  associated,  not   in  the 
popular  mind  only,  with  the  idea  of  superstition, 
cannot  well  be  supposed  to  have  been  contem- 
plated by  the  Legislature  as  a  change  conducive 
to  the  peace  of  the  church,  or  to  agreement  within 
its  pale,  even  when  that  pale  might  have  been 
contracted  by  the  secession  of  those  from  whom 
conformity  was  not  to  be  looked  for.    And  if  it 
had  been  intended  not  merely  to  continue  an 
existing  and  well-known  state  of  things,  but  to 
revive  usages  long  obsolete,  and  to  prohibit  all 
things  previously  in  legal  use,  whicn  were  not 
prescribed  by  the  first  l^k  of  King  Edwiurd,  it 
can  hardly  have  been  expected  that  the  desired 
certainty  of  rule,  and  agreement  in  practice,  would 
have   been  attained  by  a  vague  reference  to  a 
Prayer  Book    not  generally  accessible.    Of  the 
**  preface  "  to  the  book  of  1662  it  is  to  be  observed 
(1)  that  it  disallows,  as  without  warrant  in  law, 
the  practical  interruption,  during  the  Bebellion 
and  the  Protectorate,  of  the  use  of  the  Liturgy, 
"though  enjoined  by  the  laws  of  the  land,  and 
those  laws  never  yet  repealed;  "  (2)  that  none  of 
the  general  reasons  thereby  assigned  for  the  re- 
vision, and  for  the  alterations  then  made,  are 
such  as  to  make  it  at  all  probable  that  for  any  of 
those  reasons  the  old  vestures  would  be  restored  ; 
and  (3)  that  a  comparison  of  the  new  language 
with  the  old  is  thereby  expressly  invited,  for  the 


purpose  of  arriving  at  a  just  view  of  the  reasoiui 
for  particular  ohan^ :  **  If  any  man»  who  shall 
desire  a  more  partionlar  aooount  of  the  aeveiml 
alterations  in  any  part  of  the  Litarsy,  shall  take 
the  pains  to  compare  the  present  book  with  the 
former,  we  doubt  not  but  the  reason  for  the  change 
m&j  easily  appear."  Entering  then  upon  the  cooi- 
parison  so  invited,  the  first  material  observatioii 
IS  that,  on  the  one  hand,  the  statute  1  Eliz.,  c.  2» 
is  reprinted  at  the  beginning  of  t^e  book  as  aa 
unrepealed  and  efiEeotive  law,  and,  indeed,  is  tran- 
scribed in  the  manuscript  book  approved  and 
signed  by  the  two  convocations;  and, on  the  other 
himd,  the  Ornaments  Bubrio  of  1662  ooonpies  the 
same  place,  and  primd  faeis  retains  the  ^  same 
general  pffioe  and  character  which  it  had  in  the 
former  book,  in  which,  as  has  been  already  said* 
it  was  a  note  of  reference  to  an  external  law, 
namely,  that  contained  in  the  25th  section  of  the 
statute,  still  printed  at  the  beginning  of  the  book. 
Their  Lordships  cannot  look  upon  this  rubric  as 
being  otherwise  than  what  it  was  before,  a  memo- 
rancra.m  or  note  of  reference  to  that  law.    Bzoepi 
for  its  new  Parliamentary  authority  (which  is  a 
matter  scarcely  entering  into  the  oomparison  of 
the  old  with  the  new  language),  it  wonla  certainly 
be  so.    It  is  true  that  the  former  express  refer- 
ence to  the  Act  of  Elizabeth  at  the  end  of  the 
rubric  is  omitted.    But,  on  the  other  hand«  the 
Act  itseli  is  exhibited  as  a  law  still  in  force,  and 
the  effect  and  the  obvious  purpose   of  all  the 
changes  in  the   wording  of  the  rubric  (with,  a 
single  exception)  is  to  mSke  it,  as  fiBur  as  it  goes,  a 
mere  extract  fh>m,  and  a  simple  repetition  of  tiie 
words  of,  that  Act.    The  important  words  of  the 
Act,  **  until  other  order  shall  be  therein  teken," 
&a,  are  not  now  for  the  first  time  left  out;  the 
former  rubric  had    also  stopped  short  of  them 
when  it  could  not   possibly  control  their  legal 
effect.    If  the  manuscript  alterations  in  the  hand* 
writing  of  Sanoroft  acting  as  Cosin's  secretary 
(much  dwelt  upon   by  the  appellant's  counsel), 
could  for  this  purpose  be  accepted  as  evideDoe, 
they  would  prove,  as  a  matter  of  fact,  that  the 
change  was  made  because  (in  the  language  of  the 
manuscript) ''  these  are  the  words  of  the  Act  it- 
self.''   Their  Lordships  do  not  think  that  sudh 
evidence  is  admissible;  but  the  same  reason  is 
legitimatelv  to  be  inferred  from  the  comparison 
suggested  by  the  preface  to  the  Prayer  Book.    It 
is  easy  to   understiand  why  the  words   of  the 
Act  should  be  as  closely  as  possible  adhered 
to,  if  those  words,  as  found  in  that  Act,  were 
still  the  law  authoritatively  governing  the  mat- 
ter.   The  words  *'  shall  be  retained  and  be  in 
use  "  were  not  in  the  former  mbiio,  but  they  were 
in  the  statute.    If  intended  as  a  mere  extract  from 
the  statute,  or  to  continue  and  carry  forward 
in  1662  the  use  of  those  things  which  were  then 
actually,  or  in  contemplation  of  law,  in  use  under 
that  statute,  they  are  apt  and  appnn>riate ;  but  if 
it  was  meant  to  bring  back  an  old  and  long-disused 
state  of  things,  by  making  the  Bubric  of  1662, 
for  that  purpose,  a  new  point  of  departure,  whioh 
repealing  the  25th  section  of  1  Bhz.  o.  2,  and  all 
that  had  heea  done  under  it,  the  substitution  of 
this  particular  langui^e  for  the  words  of  the 
former  rubric,  "  the  mmister  shall  use,"  Ac.,  and 
the  recurrence  to  the  exact  phraseology  of  the 
enactment  about  to  be  superseded,  would  seem  to 
be  the  most  inappropriate  way  conceivable  of  ao- 
1  compiishing  that  object.    The  only  other  altera^ 
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tion  (wbioh  is  also  the  single  deTiation  in  the 
BHbiio  of  1662,  as  far  as  it  goes,  from  the  language 
of  the  25th  section  of  1  Elia.  o.  2)  is  this.  In  that 
eeotioa  the  words  werc^  **  sooh  ornaments  of'  the 
chiuroh  and  of  the  ministers  thereof  shall  be  re- 
tained and  be  in  nse  as  was  in  this  ohnrch,"  Ac. 
The  rubric  in  nse  before  1662  was  that  of  1559, 
as  reprinted  in  the  book  of  160S-4,  which  said : 
'*The  minister,  at  the  time  of  the  communion, 
aad  at  all  other  times  in  his  ministration,  shall 
use  Booh  ornaments  in  the  chnrch  as  were  in  nse," 
Aa  In  the  Bnbric  of  1662  they  are,  "  such  orna- 
ments of  the  chnrch,  and  of  the  ministers  thereof, 
at  all  times  of  their  ministration,  shall  be  retained 
and  be  in  nse  as  were  in  this  chnrch,"  Ao. ;  the 
words,  "  at  all  times  of  their  ministration,"  being 
interpolated  into  the  context,  of  which  the  rest  is 
extracted  from  the  Act  of  Elisabeth.  What  is  the 
reason  for  this  change,  diflcoyerable  (acoordiog  to 
the  rale  of  the  preface  to  the  Prayer  Book)  from 
tk  comparison  of  the  new  language  with  the  old  P 
The  old  language  (t.e.,  that  of  the  former  rubric) 
seamed  to  imply  a  distinction  which  really  existed 
when  it  was  used  in  1559,  between  the  ornaments 
id  the  minister  at  the  time  of  the  communion  and 
has  ornaments  at  other  times  in  his  ministration, 
and  the  djeotion  at  the  Savoy  Conference  as 
understood  by  Baxter  (than  whom  no  one  was 
better  acquainted  with  all  that  passed)  seems  to 
have  been  to  an  apparent  recognition  or  admission 
of  this  distinction.  That  distinction,  in  all  parish 
and  non-coUegiate  churches,  had  been  abolished 
by  the  advertisements  and  the  practice  under 
them.  The  new  words  (though  not  incapable  of 
being  read  distributively,  if  and  so  far  as  such  a 
distinction  might  still  continue  in  law),  ceased  to 
impbf,  or  to  seem!  to  imply,  anv  such  (Ustinctioo. 
If  the  words  of  the  statute  had  been  in  this  place 
simply  followed,  there  would  have  been  less  force 
in  the  alteration;  but  these  words,  "at  all  times 
of  their  ministration,"  are  put  in  as  if  to  give 
emphasis  to  the  change,  and  to  direct  attention 
to  the  fact  that,  in  the  then  state  of  the  law,  the 
use  of  the  same  vestures  by  the  minister,  at  all 
times  of  his  ministration,  was  the  ordinary  and 
the  general  rule.  Such  a  change  of  language 
here  would  have  been  most  extraoniinary  if  it  had 
been  intended  to  recur  in  all  the  churches  of  the 
kingdom  to  those  distinctions  to  which  the  ad- 
yerUsements  had  put  an  end,  but  which  the  terms 
of  the  former  rubric  seemed  to  recognise.  On  the 
other  hand,  it  was  a  natural  change  of  language, 
if  the  object  was  to  remove  some  part,  at  leant,  of 
the  ground  for  the  Puritan  objection,  that  the 
former  rubric  "seemed  to  bring  back"  the 
abolished  vestures.  This  explanation  of  the  change 
is,  in  fact,  the  only  one  which  is  in  harmony  with 
or  which  could  lustify  the  note  or  list,  of  alte- 
rations in  the  book  now  deposited  in  the  Library 
of  the  House  of  Lords,  "  out  of  which  was  fairly 
written  (Lords'  Journal,  April  10, 1662)  the  Book 
of  Conmion  Prayer  subscribed  on  the  20l»h  Dec. 
1661,  by  the  Convocations  of  Canterbury  and 
York,  and  which  book,  so  subscribed,  was  by  those 
Convocations  "exhibited  and  presented"  to  the 
King,  and  sent  by  the  King  to  the  House  of 
Lords  on  the  25th  Feb.  1661-2.  This  onginal 
book,  frx>m  which  the  transcript  was  thus  made, 
contains  the  actual  record  of  all  fdterations  aud 
additions  made  by  the  Convocations,  clearlv 
written  in  manuscript  into  a  printed  Prayer  Book 
of  1686,  and  at  the  beginning  a  tabular  list  of  the 


material  alterations.  It  was  delivered  by  the 
House  of  Lords  to  the  House  of  Commons  as  the 
authority  for  the  book  "fairly  written"  which 
was  to  be  referred  to  in  the  Act  (Lords'  Journal, 
April  10, 1662) ;  and  it  is  impossible  to  doubt  that 
the  tabular  list  of  alterations  contained  in  it  was 
inserted  for  the  purpose  of  enabling  the  changes 
which'  Parliament  was  asked  to  sanction  to 
be  well  undemtood.  This  tabular  list  sets  out  in 
parallel  columns  all  the  material  changes  which 
had  been  made  from  the  old  form,  among  which 
no  mention  of  the  rubric  in  question  occurs,  and 
there  is  then  a  note  added  in  these  words : 
"  These  words  are  all  ye  materiall  alterations,  ye 
rest  are  only  verbal,  or  ye  changing  of  some 
rubricks  for  ye  better  performing  of  ye  service, 
or  ye  new  moulding  some  of  ye  collects."  To 
repeal  in  1662  the  25th  section  of  the  statute  of 
1  Elia.,  and  the  order  taken  under  its  authority, 
would  have  required  either  a  clear  and  distinct 
repealing  enactment,  or  an  enactment  inconsistent 
and  irreconcilable  with  the  former  law.  It  was 
admitted  in  the  argument,  and  indeed  could  not 
be  denied,  that  the  statute  of  Elizabeth  was  not 
repealed  in  terms ;  and  it  is  in  fact,  as  has  been 
already  observed,  set  forth  as  the  first  enactment 
in  the  new  Prayer  Book.  The  statute  is  also 
beyond  question  one  of  those  "good  laws  and 
statutes  for  the  uniformity  of  prayer  and  ad- 
ministration of  the  Sacrament,  which  by  the 
24th  section  of  the  Act  of  1662  are  declared  to 
"  stand  in  full  force  and  strength,  to  all  intents 
and  purposes  whatsoever  for  the  establishing  and 
confirming"  of  the  new  book,  and  which  are 
thereby  directed  to  be  "  applied,  practised,  and  pat 
in  use  for  the  punishing  of  all  offences  contrary 
to  the  said  laws,  with  relation  to  the  book  afore- 
said, and  no  other."  In  order  to  judge  whether 
there  is  anything  inconsistent  and  irreconcilable 
between  the  Ornaments  Bubric  in  the  new  Prayer 
Book  and  the  25th  section  of  the  older  statute, 
that  section  must  be  read  as  if  the  order  taken 
under  the  section  had  been  inserted  in  it.  And, 
as  so  read,  their  Lordships  see  nothing  incon- 
sistent between  the  rubric  and  the  section.  The 
rubric  served,  as  it  had  long  previously  served,  as 
a  note  to  remind  the  Chnrch  that  the  general 
standard  of  ornaments,  both  of  the  church  and 
the  ministers,  was  to  be  that  established  by  the 
authority  of  Parliament  in  1549 ;  but  that  this 
standard  was  set  up' under  a  law  still  unrepealed, 
which  engrafted  on  the  standard  a  qualincation 
that,  as  to  the  vestures  of  parish  ministers,  the 
surplice,  and  not  the  alb,  vestment,  or  tunicle, 
should  be  used.  No  doubt  can  be  entertained 
that  for  nearly  two  centuries  succeeding  1662  the 
public  and  official  acts  of  the  bishops  and  clergy 
of  the  Church,  and  of  all  other  persons,  were  in- 
consistent with  the  supposition  that  the  Rubric  of 
1662  had  made  any  change  in  the  law.  During 
the  twenty-five  years  immediately  succeeding  the 
legislation  of  1662,  we  have  a  *^eries  of  visitation 
articles  (those  of  fifteen  bishops  and  one  arch- 
bishop, of  thirteen  dioceses,  printed  either  at 
length  or  by  collation  with  Bishop  Morley's  form, 
in  the  appendix  to  the  second  report  of  the 
Ritual  Commissioners,  pp.  609,  611,  615,  632,  639, 
642,  645,  649,  653-4),  which  prove  conclusively 
that  those  whose  official  duty  it  was  to  see  the 
law  observed,  and  of  whose  strictness  in  the  per- 
formance of  that  duty  the  same  articles  supply 
abundant  evidence,  understood  the  law  still  to  be 
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that  the  enrplice  was  always  to  be  nsedbv  the 
clergj  officiating  in  the  administration  of  the 
Holy  Commanion.  This  list  does  not  include  any 
articles  of  the  year  1662  except  those  of  Bishops 
Hacket,  of  Lichfield,  and  Henchman,  of  Salisbury, 
who  both  expressly  refer  to  the  Act  of  Uniformity 
of  that  year.  Upon  the  point  in  question  Bishop 
Hacket  inquires  in  1662  thus:  "Have  you  a 
decent  surplice,  one  or  more,  for  your  parson, 
vicar,  curate,  or  lecturer  to  wear  in  the  time  of  all 
public  ministrations  ?  Hath  he  read  the  Book  of 
Common  Prayer  as  it  is  enjoined  by  the  late  Act 
of  Uniformity  for  public  prayer,  administration  of 
the  Sacrament,  ^.,  on  some  Sunday  before  the 
24th  Aug.  last  past,  and  did  and  doth  he  wear  the 
surplice  while  ne  performed  that  office  and  other 
offices  mentioned  in  that  Common  Prayer  Book  P*' 
{Ibid.  p.  609.)  Bishop  Henchman  {Ibid.  p.  611} 
inquires :  "  Doth  your  minister,  r^uiing  Divine 
Service,  and  administering  the  Sacraments,  and 
other  rites  of  the  Churdi,  wear  the  surplice 
according  to  the  canons  P"  Subsequently,  in 
1663,  1664,  1666,  1671,  1672,  1674,  1676,  1677, 
1679, 1683,  and  1686,  articles  to  the  same  effect, 
in  different  forms,  but  all  equally  cogent,  were 
administered  by  the  other  prelates,  whose  visita- 
tions have  been  referred  to.  Bishop  Morley's 
form,  adopted  by  nine  other  prelates  in  tiiose 
yeaiB,  and  used  by  himself  in  1674  (as  he  and 
nine  others  had  also  used  it  in  1662,  when  the 
form  of  the  revised  Bubric  had  been  settled  by  the 
two  Convocations,  but  before  it  became  law),  is 
this:  Art.  5  (concerning  churches,  &g,),  "Have 
you  a  comely,  large  surplice  for  the  minister  to 
wear  at  all  times  of  his  public  ministration  in  the 
Church  P  "  Art.  7  ^concerning  ministers) :  "  Doth 
your  minister,  at  the  reading  or  celebrating  any 
Divine  Office  in  your  church  or  chapel,  wear  the 
surplice,  together  with  such  other  scholastical 
habit,  as  is  suitable  to  his  decree  P''  {Ibid.,  p. 
615.)  Bishop  Henchman,  in  1664  (then  translated 
to  London),  and  Bishop  Pearson,  of  Chester,  in 
1674,  used  this  form:  Art.  7  (concerning 
churches,  &c.) :  The  same  as  Bishop  Morley's. 
Art.  4  (concerning  ministers):  "Doth  your 
minister,  in  the  morning  and  evening  service,  in 
the  administration  of  the  Sacraments,  and  in  per- 
forming other  relifi^ous  offices  appointed  by  the 
Church  of  England,  use  the  respective  forms  in 
the  Book  of  Common  Prayer,  toc^ether  with  all 
those  rites  and  ceremonies  which  are  enjoined  in 
this  Church ;  and  doth  he  make  use  of  the  surplice 
when  he  reads  Divine  Service  or  administers  the 
Sacraments?"  (Ibid.,  pp.  632-642).  Bishops 
Morley  and  Henchman  were  two  of  the  three  pre- 
lates (Archbishop  Sheldon  being  the  third),  who 
are  stated  by  Baxter  (Life  and  Times,  171-2),  to 
have  ''managed  all  things"  at  the  Savoy  (Con- 
ference. Archbisbop  Sheldon,  in  his  circular  letter 
to  the  official  of  his  diocese  in  1670  (2  Card.  Doc. 
An.  276-9),  directs  them  to  require  that  all  parsons, 
vicars,  and  curates,  "  in  the  time  of  their  officia- 
ting, ever  make  use  of  and  wear  their  priestly  habit, 
the  surplice  and  hood."  Archbishop  Sancroft,  in 
1686,  also  used  Bishop  Morley's  form  under  the 
head  *'  Concerning  churches ;  "  and  under  that 
•*  Concerning  the  clergy,"  his  7th  article  runs 
thus :  "  Doth  your  parson,  vicar,  or  curate  read 
Divine  Service  on  aJl  Sunday,  and  publicly  ad- 
minister the  Holy  Sacraments  of  Baptism  and  the 
Eucharist,  and  perform  all  other  ministerial  offices 
and  duties,  in  such  manner  and  form  as  is  directed 


by  the  Book  of  Gommoii  Prayer  lately  established, 
and  the  Act  of  Unif ormitjr  therewith  published  •  •  • 
without  addition,  diminution,  or  alteration  P  And 
doth  he  in  those  Ids  ministrations  wear  the  snxplioe, 
with  a  hood  or  tippet  befitting  bis  degree  P  " 
(Ibid.,  p.  654).  It  was  not  disputed  at  the  Bar 
that  the  subsequent  praolioe  in  parish  and  noa« 
collegiate  ohurchee  tUl  about  1840  or  later  waa 
uniformly  consistent  with  this  view  of  the  law. 
As  public  declarations  of  what  was  understood  to 
be  tne  state  of  the  law  shortly  after  the  completion 
of  the  Revision  in  1662,  tb^ir  Lordships  may  refer, 
in  the  first  plaoe,  to  the*  statement  of  Bishop 
Sparrow.  Sparrow  was  Bishop  of  Exeter  in  1684. 
He  had  been  one  of  the  Commissioners  at  the 
Savoy  Conference.  In  1665  he  published  his 
'*  Bationale "  of  the  Book  of  Common  Prayer, 
which  then  contained  notihing  as  to  the  Ornaments 
Bubric  or  the  omamenta  of  the  minister.  In 
1684,  after  the  revision,  he  published  a  new  edition, 
and  thus  (p.  877)  states  the  law  as  then  understood. 
''The  minister  in  time  of  his  ministration  shall 
use  such  omamenta  as  were  in  use  in  the  2nd 
Edward  YI.»  Bubric  2,  vie.,  a  surplioe  in  the 
ordinary  ministration  of  the  Holy  Communion  in 
cathedral  and  ooUegiate  ohurohes — Queen  Eliza- 
beth's Articles,  set  forth  in  the  seventh  year  of  her 
reign."  Their  Lordships  may  further  refer  to  the 
alterations  proposed  by  the  commissioners  of  1689 
appointed  to  revise  the  Prayer  Book,  with  a  view 
to  the  relief  of  Dissenters  (H.  of  Com.  Papers,  toI. 
36,  1854).  The  Bubric  proposed  by  them  to  be 
substicuted  for  the  Omamenta  Bubrio  may  be 
taken  to  be  a  statement  of  what,  at  that  time,  was 
understood  to  be  the  state  of  the  law :  "  Whoroas 
the  sarplioe  is  appointed  te  be  used  by  all  minis- 
ters  in  performm^  Divine  offices,  it  ia  hereby 
declared  that  it  is  continued  only  as  bein^  an 
antient  and  decent  habit.  But  ii  any  minister 
shall  declare  to  his  bishop  that  he  cannot  satisfye 
his  conscienoe  in  the  use  of  the  surplioe,  in  that 
case  the  bishop  shall  dispense  with  his  not  using 
it,"  Sao.  And  the  "Bill  of  Comprebension^ 
introduced  into  Parliament  by  the  Idngfs 
authoriW  about  the  same  time  contained  a 
clausel  ^S.  in  Burnet  Papers,  Cardw.  Conf. 
p.  457),  framed  on  the  same  principle.  It 
IS  abundantly  clear  that,  if  any  person  had 
imagined  that  the  Prajrer  Book  of  1662  introduced 
a  change  on  this  subject,  there  were  very  many 
who  would  gladly  have  acted  on  it.  No  instance 
has.been  given  of  any  person  having  acted  on  it. 
On  the  other  hand,  every  one  continued  to  aot 
according  to  the  old  law>  although,  if  the  argu- 
ment of  the  appellant  is  correct,  every  one  in  so 
doing  was  actmg  illegally.  The  practice, — con- 
sistent with  the  old  law,  inconsistent  with  the 
argument  of  the  appellant, — has  been  uniform, 
open,  continuous,  and  under  authoritative  sanc- 
tion. What,  then,  in  a  question  of  this  nature,  is 
the  weight  in  law  of  such  contemporaneous  and 
continual  usage  P  Their  Lordships  may  take  the 
answer  to  the  question  from  the  words,  either  of 
Lord  Campbell,  in  Qorham  v.  Bishop  of  Ewter 
(15  Q.  B.,  73,  74) ;  or  of  Chief  Baron  Pollock  in 
Pochin  V.  Buncombe  (1  H  &  N.  856) ;  or  of  Dr, 
Lushington  in  Wesierton  v.  Liddell  (Moore,  sepa- 
rate Beport,  79).  Lord  Campbell,  referring  to  a 
statute  of  25  Hen.  8,  c.  19,  said:  *'Were  the 
language  of  the  statute  obscure,  instead  of  being 
clear,  we  should  not  be  justified  in  differing  from 
the  construction  put  upon  it  by  contemporaneous 
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and  long-oontinned  usage.  There  would  be  no 
safety  for  property  or  liberty,  if  it  could  be  sac- 
eessf  ally  contended  that  all  law^rers  and  statesmen 
have  been  mistaken  for  oentnries  as  to  the  trae 
meanins  of  an  old  Act  of  Parliament."  Chief 
Baron  rollock,  with  reference  to  the  maxim, 
"  Contemporanea  easpoaitio  fartisnma  est  in  lege" 
said:  "The  rale  amounts  to  no  more  than  this, 
that  if  the  Act  be  susceptible  of  the  interpretation 
which  has  thus  been  put  upon  it  by  long  usage, 
the  court  will  not  disturb  that  construction." 
Dr.  Loshington  said :  '*  Usage,  for  a  long  series  of 
years,  in  eodesiaetical  customs  especially,  is  enti- 
tled to  the  greatest  respect;  it  has  every  pre- 
sumption in  its  favour ;  but  it  cannot  contravene 
or  prevail  against  positive  law;  though,  where 
doubii  exists,  it  might  turn  the  balance."  A 
Church  Bubric,  taking  the  form  of  directions  to 
be  acted  on  by  laree  numbers  of  persons  from 
week  to  week,  and  Irom  day  to  day,  is  a  subject 
above  all  others  for  exposition  by  contemporaneous 
and  continual  usage,  and  the  principles  laid  down 
in  Uie  cases  to  which  their  Lordships  have 
referred,  fortified  as  they  easily  might  be  by  many 
other  authorities,  seem  to  their  Lordships  to  be 
decisive  of  the  present  question.  What  their 
Lordships  have  already  said  is  sufficient  to  show 
that,  in  their  opinion,  according  to  the  ordinary 
principles  of  legal  construction  and  interpretation, 
the  Ornaments  Bubric  of  1662,  on  the  subject  of 
the  vestures  of  ministers,  cannot,  any  more  than 
the  Bubric  on  the  same  subject  which  preceded  it, 
be  looked  at  otherwise  than  in  connection  with 
the  Statute  of  1  Eliz.  a  2.  They  may,  however, 
also  point  out  a  singular  incongruity  which  might 
arise  from  looking  at  it  unconnected  with  the 
statute.  The  Bubno  states  that  such  ornaments 
of  the  ministers,  at  all  times  of  their  ministration, 
shall  be  retained  and  be  in  use  as  were  in  the 
Church  by  authority  of  Parliament  in  1549,  that 
is,  under  the  First  Prayer  Book  of  Edward  YI. 
But  under  the  Book  of  1549,  the  Bubric  as  to 
thoTestures  in  the  Communion  Service  is  con- 
fined to  that  office,  and  the  general  Bubric  at  the 
end  of  the  Book  is  confined  to  the  sa^ng,  or 
singing,  of  Matins  and  Evensong,  baptizing,  and 
burying.  There  does  not,  therefore,  appear  in  the 
Book  of  1549  to  be  any  imperative  direction  as  to 
the  use  of  the  surplice  or  any  other  vesture  in  the 
marria^  service,  m  the  churchinf^  of  women,  or 
by  ministers  assisting  the  bishop  m  the  office  of 
Confirmation,  in  the  Commination  Service,  or  in 
the  saying  of  the  Litany,  which  in  that  book  was 
not  connected  with  Matins  or  Evensong.  These 
omissions,  however,  were  filled  up  bj^  the  adver- 
tisements issued  under  the  statute  which  provided 
that  every  minister  saying  any  public  prayers,  or 
ministering  the  Sacraments,  or  other  rites  of  the 
Church,  should  wear  a  comely  surplice.  If,  there- 
fore, the  Act  and  the  advertisements  are  read  in 
connection  with  the  Bubric,  the  use  in  the  latter 
of  the  words  "at  all  times  of  their  ministration  " 
may  be  justified :  whereas  those  words  woald  be 
inaccurate  if  applied  merely  to  the  Prayer  Book 
of  1549.  The  learned  counsel  for  the  appellant,  in 
theeourse  of  their  argument,  placed  considerable  re- 
liance on  passages  in  certain  books  published  da  ring 
the  eighteenth,  and  in  the  present  centuries  by 
writers  who,  however  learned,  were  not  entitled  to 
speak  with  any  legal  authority,  and  some  of  whom 
appear  to  have  expressed  opinions  adverse  to  the 
legality  of  the  usage  as  to  the  vestures  of  clergy- 
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men,  which  they  admit  prevaUed  up  to  and  at  the 
time  at  which  they  wrote.  It  would,  in  the 
opinions  of  their  Lordships,  be  contrary  to  well- 
settled  principles  of  law  to  admit  private  opinions 
to  control  the  legal  interpretations  of  public  docu- 
ments, or  the  le^  inferences  from  puolic  acts  or 
usage ;  but  it  may  be  not  without  advantage  to 
point  out  the  circumstances  under  which  tbe 
opinion  of  these  writers  appear  to  have  been  ex- 
pressed. One  of  the  books  referred  to  by  the  ap- 
pellant's counsel  was  Dr.  Thomas  Bennet&'s  Para- 
phrase, with  Annotations  upon  the  Book  of 
Common  Prayer.  The  second  edition  of  this  book 
was  published  in  1709,  and  the  earlier  edition  (the 
date  of  which  their  Lordships  have  not  observed) 
must  have  been  still  nearer  the  year  1662.  Both 
editions  were  published  before  Cosin's  Notes  ou 
the  Prayer  Book  were  printed,  and  their  Lord- 
ship's will,  in  the  first  place,  refer  to  those  notes, 
and  to  the  writers  who  followed.  Three  sets  of 
Notes  on  the  Prayer  Book,  as  it  stood  before  1662, 
by  Cosin,  were  published  by  NicholFs  in  1710,  tbe 
first  set  being  supposed  to  have  been  written  by 
Cosin  some  time  before,  and  the  two  others  at 
difierent  times  after,  1630,  but  all  before  the  re- 
vision of  1662.  In  the  first  Notes  (Cosines 
Works,  V.  5,  p.  42)  he  had  originally  suggested 
that  the  clergy,  as  the  law  then  stooa,  were  *'  all 
still  bound  to  wear  albs  and  vestments,  howsoever 
it  was  neglected ; "  and  that  the  14th  and  58th 
Canons  of  1603-4  were  inconsistent  with  each 
other.  But  (>erceiving,  some  time  afterwards  (at 
what  time  afterwards  is  uncertain)  that  he  had,  in 
making  that  note,  overlooked  the  terms  of  the 
statute  (1  Eliz.,  c.  2,  s.  25),  he  added :  "  But  the 
Act  of  Parliament,  I  see,  refers  to  the  canon,  and 
until  such  time  as  other  order  shall  be  taken." 
In  another  passage  of  tbe  same  set  of  notes  (Ibid,, 
p.  90),  he  had  distinctly  recognised  the  authority 
of  those  articles  of  the  advertisements  which  re- 
late to  this  matter,  as  a  due  exercise  of  the  powers 
given  to  the  Crown  by  that  statute,  with  reference 
to  a  point  which  might  depend  on  sect.  26  rather 
than  on  sect.  25.  "  For  cathedral  churches,"  he 
there  says, ''  it  was  ordained  by  the  advertisements 
in  Queen  Elizabeth's  time  (that  authority  being 
reserved,  notwithstanding  this  book,  by  Act  of 
Parliament),  that  there  should  be  an  epistoller 
and  gospeller,  besides  the  priest,  &c."  And,  in 
the  execution  of  his  official  duty  as  Archdeacon  of 
the  East  Biding  of  York,  in  1627,  he  administered 
to  the  churchwardens  then  under  his  jurisdiction 
very  stringent  articles  (not  adopted  without 
change  from  forms  previously  in  use,  but  revised 
and  altered  under  his  own  hand),  in  which  the 
use  of  the  surplice  by  the  parochial  clergy,  when 
administering  Che  Sacraments,  was  treated  as 
legally  necessary,  and  never  to  be  omitted.  (See 
bis  Correspondence,  published  by  the  Surtees 
Society,  v.  1,  p.  106;  and  Preface;  also  Works, 
V.  2,  p.  9).  In  his  later  notes,  and  also  in  his 
suggested  corrections  of  the  Prayer  Book,  he  re- 
peated tbe  view  which  hiid  been  expressed  in  the 
uncorrected  form  of  his  first  note,  giving,  however, 
no  reason  for  that  opinion,  except  such  ad  may  be 
inferred  from  a  passage  at  p.  233  of  v.  5  of  his 
works,  where,  after  quoting  the  words  of  I  Eliz., 
c.  2,  s.  25,  he  says,  "  which  other  order,  so  qualified 
as  is  here  appointed  to  he,  was  never  yet  made." 
From  this  it  may  be  concluded  that  Cosiu's 
opinion  at  that  time  was  founded  either  on  home 
technical  view  of  the  informality  of  tbe  adver  .ise- 
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ments,  or  on  some  concltLsions  as  to  matters  of  fact, 
with  respect  to  which,  as  they  inTolved  no  qaestion 
of  peccdiar  ecclesiastical  learning,  his  authority 
was  certainly  not  g^reater  than  that  of  any  other 
man.  After  the  Restoration,  Cosin  was  made 
Bishop  of  Durham ;  and  in  his  Yisitation  Articles 
of  1662,  already  mentioned  (which  may  be  assumed, 
according  to  the  appellant's  argument,  to  have 
been  anterior  to  St.  Bartholomew's  Day  in  that 
year),  he  still  considered  it  to  be  nis  duty 
to  treat  the  use  of  the  surplice  in  the  adminis- 
tration of  both  Sacraments  as  matter  of  legal 
obligation  on  all  the  parochial  clergy.  Tlie 
result  appears  to  be  that  the  opinions  re- 
corded in  the  prirate  notes  of  this  divine,  at 
different  periods  of  hi6  life,  are  not  consistent  with 
each  other ;  while  those  of  them  which  are  adverse 
to  the  validity  of  the  advertisements  are  incon- 
sistent with  his  official  acts  done  in  the  exercise 
of  a  legal  jurisdiction,  and  in  the  discharge  of  his 
public  duty,  both  before  and  afterwards.  The 
private  notes  of  Cosin,  however,  originally  written 
before  1662,  and  made  known  to  the  public  half  a 
century  or  more  after  they  were  written,  appear 
to  have  been  adopted  without  much  examination 
by  writers  who  followed.  Bishop  Gibson,  in  the 
"  Codex  "  published  in  1713,  apparently  echoing 
Cosin's  words,  says:  "Wluch  other  order  (at 
least  in  the  method  prescribed  by  this  Act) 
was  never  yet  made;  and,  therefore,  le^lly, 
the  ornaments  of  ministers,  in  performing  Divine 
Service,  are  the  same  now  as  they  were  in 
2  Edw.  6."  Bum,^  in  his  ecclesiastical  law, 
ollows  Gibson,  as  Gibson  had  followed  Cosin. 
Dr.  Cardwell,  the  last  author  cited,  eironeously 
supposed  that  there  was  a  judicial  decision  whioh 
had  established  that  an  instrument  under  the 
great  seal  was  necessary  for  a  due  execution  of  the 
Parliamentary  power,  and,  for  that  reason  only, 
he  concluded  tnat  the*  book  of  advertisements 
had  not  the  force  of  law.  (Cardwell,  Confer., 
p.  38,  note).  Their  Lordships  will  now  refer  to 
the  opinion  expressed  by  the  other  author, 
Bennett,  already  mentioned,  whose  work  was 
published  before  Cosin's  notes  were  made  public. 
He  states  (Paraphrases  with  Annotations  upon 
the  Book  of  Common  Prayer,  2nd  edit.  pp.  4,  5) 
the  Rubrics  of  1549,  1559,  and  1662,  and  then 
proceeds  thus :  '*  From  hence  it  seems  to  follow 
that  the  present  Rubric,  and  that  of  Queen 
Elizabeth,  which  are  in  effect  the  verv  same,  do 
restore  those  ornaments  which  were  abolished  bj 
King  Edward  6's  second  book,  and  which, 
indeed,  have  been  disused  ever  since  that  time.  But  it 
mu  St  be  considered  that  in  the  latter  part  of  the  Act 
of  Uniformity,  1  Eliz.,  there  is  this  clause,  **  until 
other  order,"  &c. ;  this  clause  explains  Queen 
Elizabeth's  JEtubric,  and,  consequently,  the  present 
one,  which  is,  in  reality,  the  same.  So  that  those 
ornaments  of  the  church  and  its  ministry  which 
were  required  in  the  second  year  of  King  Edward 
were  to  be  retained  till  the  Queen  (and,  conse- 
quently, any  of  her  successors),  with  the  advice 
before  specified,  should  take  other  order.  Now, 
such  other  order  was  accordingly  taken  by  the 
Queen  in  the  year  1564,  which  was  the  seventh  of 
her  reign.  For  she  did  then,  with  the  advice  of 
her  Ecclesiastical  Commissioners,  particularly 
the  then  Metropolitan,  Dr.  Matthew  Parker, 
publish  certain  advertisements,  wherein  are  the 
following  directions  : "  [He  then  quotes  this  adver- 
tisements,   and   afterwards   states   the  canons.] 


I  **  From  henoe  it  is  plain  that  the  parish  priests 
(and  1  take  no  notice  of  the  c^se  of  others)  an 
obliged  to  use  no  other  ornaments  but  surplioes 
and  noods.  For  these  are  authentic  limitations  ol 
the  Rubric,  whioh  seems  to  require  all  such 
ornaments  as  were  in  use  in  the  second  year  of 
King  Edward's  reign.  Besides,  since  from  the 
beginning  of  Queen  Elizabeth's  reign  down  to  oar 
own  tiuios,  the  disuse  of  them  has  most  notorioosly 
been  allowed;  therefore,  though  it  were  not 
strictly  reconcilable  with  the  letter  of  the  Rubric, 
yet  we  cannot  be  supposed  to  be  under  anr 
obligation  to  restore  the  use  of  them,  and,  indeed, 
if  that  practice  which  our  governors  do  openly 
and  constantly  permit  and  approve  be  not 
admitted  for  a  ^ood  interpretation  of  laws, 
whether  ecclesiastical  or  civil,  I  fear  it  will  be 
impossible  to  clear  our  hands  of  many  repng- 
nances  of  different  kinds  besides  this  under  debate." 
It  only  remains  to  consider  the  bearing  on  this 
part  of  the  present  case  of  the  former  decisions  dT 
the  judicial  committee  in  LiddeU  v.  Westerton  and 
MaHvn  v.  MctckonocMe,  As  to  Lidddl  v.  bettor- 
ton,  everything  said  and  done  in  that  case  to 
which  the  Rubric  of  1662  was  material,  had  refo- 
ence  exclusively  to  ornaments  of  the  church.  The 
oourt  had  "  nothing  to  do  with  the  ornaments  of 
the  minister  or  anything  appertaining  thereto." — 
(Moore's  separate  Rep.  p.  81).  The  questions 
whether  the  power  of  the  Crown,  under  ^e 
1  Eliz.  c.  2,  8.  25,  had  ever  been  duly  exercised, 
and  (if  bo)  with  what  effect :  whether  the  Rubric 
of  1662  was  to  be  read  with  that  section, 
as  a  law  still  in  force,  or  not;  what  would 
be  the  effect  of  so  reading  it,  and  whether  any 
aid  towards  the  solution  of  those  questions 
might  be  derivable  from  usage,  either  before  or 
after  1662,  and  wh»t  such  usage  had  been,  were 
none  of  t^em  before  Dr.  Lusfaington,  or  the 
Court  of  Arches,  or  the  Judicial  Committee.  It 
was  not  suggested  that  anything  had  ever  been 
done  under  the  Ist  Eliz.,  c  2,  sect.  25,  as  to  any 
"  Ornaments^  of  the  Church."  Under  these  oir- 
cumstanoes  it  was  saffioient,  as  well  as  most  oon- 
venient,  to  refer  to  the  rubric,  and  to  that  alone; 
the  effect  of  which  was,  as  to  that  matter,  simply 
coincident  and  identical  wiUi  that  of  the  sectioa 
in  the  Act  of  Etisabeth,  assuming  it  to  be  then  in 
force.  It  is  perfectly  consistent  that  the  rubric 
shoald  speak  with  the  authority  of  the  statute,  so 
for  as  the  language  and  effect  of  both  are  identical, 
and  yet  ^ould  not  supersede  or  control  the 
operation  of  that  part  of  the  statute  which  it  dqes 
not  in  terms  repeat.  It  is  true  that  Dr.  Lush- 
ington  did,  in  more  than  one  passage  of  his  judg* 
ment,  signify  his  assent  to  what  he  described  as 
the  *'  irresistible  argument  that  the  last  Statute 
of  Uniformity,  by  referring  to  the  First  Book  of 
Common  Prayer  of  Edward  YI.,  excluded  not  only 
the  Second  Book  but  everything  else  effected  in 
the  interval  between  1549  and  1662,  whether  by 
Act  of  Parliament  or  by  canon,  which  could  or 
might  have  altered  what  existed  in  1549;  and, 
consequently,  that  nothing  done  from  1549  to 
1662,  however  lawful  during  that  period,  had  in 
itself  force  or  binding  authority  after  the  statnte 
of  1662  came  into  operation."  Everything  which 
fell  from  that  very  learned  judge*  is  entitled  to 
most  respectful  consideration;  but  he  had  not 
been  (as  their  Lordships  now  have  been)  upon  the 
path  of  inquiry  whion  was  really  neoessair  to 
support  or  to  disprove  that  proposition.    Nothing 
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to  the  same  effect  is  to  be  found  in  the  judgment 
of  the  Jndicud  Oommittee,  which  OYermled  that 
part  of  Dr.  Lnshington's  jnd^ent  in  which  these 
dieta  occor,  xeTenung  his  decision  and  that  of  the 
Goort  of  Arches  as  to  the  crosses  not  connected 
with  the  Communion  Table ;  and  aJso  rejecting  as 
erroneous  his  view  of  the  meaning  of  the  words 
"  ornaments  of  the  church  "  as  used  in  the  rubric ; 
Which  Tiew  had  nevertheless  been  held  in  both 
tlie  courts  below  to  be  dear  and  indispatable. 
lliere  is,  however,  in  the  judgment  of  the  Judicial 
Committee,  delivered  by  Mr.  Pemberton  Leig>«, 
tlie  following  passage,  which  has  been  much 
relied  on  by  the  appellant : — "  It  will  be  observed 
that  this  rubric  (tnat  of  1559)  does  not  adopt 
I»ecisely  the  language  of  the  statute,  but  ex- 
presses the  same  thing  in  other  words.  The 
Statute  sayst  'such  ornaments  of  the  church, 
and  of  the  ministers  thereof,  shall  be  retained  and 
be  in  use ; '  the  rubric  '  that  the  minister  shall  use 
Bnoh  ornaments  in  the  church.'  The  Bubrio  to 
the  Prayer  Book  of  Jan.  1,  16Q4,  adopts  the 
lansuage  of  the  Bubric  of  Elizabeth.  Hie  Bubric 
to  the  present  Prayer  Book  adopts  the  language 
of  the  statute  of  Elizabeth.  £ut  they  all  ob- 
Tiously  mean  the  same  thing;  that  the  same 
dreeses,  and  the  same  utensils,  or  articles  which 
were  used  under  the  First  Prayer  Book  of 
Edward  YI.,  may  still  be  used.  UTone  of  tfaem^ 
therefore^  can  have  any  reference  to  articles  not 
used  in  the  Bervices»  but  set  up  in  churches 
as  ornaments  in  the  sense  of  decorations."  This 
passage  has  been  the  subject,  as  it  appears 
to  their  Lordships^  of  remarlnble  misconcep* 
tion.  It  was  sufficient  for  the  purpose  of  the 
oueetion  as  to  crosses  then  before  the  Judicial 
Committee,  to  consider  only  the  meaning  of  the 
exact  words  of  the  rubric  itself,  standing  alone» 
and  the  words  corresponding  to  them  which  were 
found  in  the  statute  of  Elizabeth  and  the  Bubrio 
of  1559 ;  and  to  do  this  with  a  View  only  to  the 
interpretation  of  the  two  particular  phrases, 
"  ornaments  of  the  church,"  and  "  by  authority  of 
Parliament  in  the  second  year  of  the  reign  of 
EIng  Edward  VI."  For  that  purpose  of  verbal 
eznoflltion  the  statement  in  this  passage  of  the 
jncgment  (with  the  exception  of  a  somewhat  in- 
accurate expression  as  to  the  Bubric  of  1604)  was 
QnexMptienally  correct.  The  words  of  the  Bubric 
of  1602,  standing  alone,  and  the  corresponding 
words  in  the  statute  of  Elizabeth  and  the  Bubric 
of  1559  and  1604,  do  mean  what  is  there  stated, 
neither  more  nor  less.  In  the  Act  of  Elizabeth 
there  are  other  and  further  words,  the  effect  of 
which,  if  still  in  force,  is  in  the  present  case  very 
important;  but  in  that  part  of  the  judgment 
of  lAddeU  v.  Westerton  any  examination  of 
the  effect  of  those  words,  or  of  the  questions  arising 
out  of  them  with  reference  to  any  ornaments  of  the 
niinisters  of  the  church,  would  have  been  absolutely 
irrelevant.  Jodges  weigh  their  words  with  refer- 
enoe  to  the  questions  which  they  havd  to  consider, 
and  not  with  reference  to  questions  which  are  not 
before  them.  If  what  was  then  said  could  properly 
be  applied  to  a  purpose  not  then  in  contemplation, 
the  statement  tnat  the  words  of  the  25th  section 
of  the  Act  of  Elizabeth,  the  Bubric  of  1559  and 
1604,  and  the  Bubric  of  1662,  '*  all  obviously  mean 
tile  same  thing,"  might  more  reasonablv  be  alleged 
in  proof  that  Sie  Judicial  Committee  thought  the 
words  ''according  to  the  Act  of  Parliament  set 
forth  in  the  beginning  of  this  book,"  or  the  words 


"until  other  order  taken  therein,"  Ae,,  were  still 
implied  at  the  end  of  the  Bubric  of  1662,  then  the 
succeeding  words  can  be  relied  on  to  show  that 
they  held  all  the  vestures  of  the  clergy  prescribed 
by  the  first  Book  of  ifeing  Edward  to  be  lawful  at 
ail  the  three  epochs  referred  to — 1559,  1604,  and 
1662.  With  respect  to  the  decision  of  the  Judicial 
Committee  in  Martin  v.  Mackonochie,  little  need 
be  said.  There,  too,  it  was  sufficient  to  consider 
the  effect  of  the  mere  words  of  the  Bubric  of  1662, 
repeating  (as  it  did)  in  1662  the  language  of  the 
Act  of  the  first  year  of  Elizabeth,  on  a  point  un- 
affected by  anything  done  in  the  meantime.  The 
points  determined  in  Liddell  v.  Westerton  are 
succinotlv  stated,  approved,  and  followed.  There 
13  no  reference  to  toe  particular  passage  in  the 
judgment  of  Liddell  v.  Weetertan  on  which  the 
appellant's  counsel  rely;  thoagh,  if  there  had 
been,  their  Lordships  would  have  been  of  opinion, 
for  the  reasons  already  stated,  that  the  present 

Suestion  would  be  in  no  way  affected  by  it.    Their 
lOrdships,  for  these  reasons,  which,  out  of  respect 
for  the  elaborate  arguments  so  earnestly  addressed 
to  them,  and  not  from  any  hesitation   as  to  the 
decision  at  which  they  should  arrive,  they  have 
expressed  at  a  length  greater  than  is  usual,  are  of 
opinion  that  the  decision  of  the  learned  jadge 
of  the  Arches  Court  as  to  the  vestments  worn  by 
the  appellant,  following  that  of  this  committee  in 
Hehbert  v.  Purchas,  is  correct,  and  ought  to   be 
affirmed.    Their  Lordships  will  now  proceed  to 
consider  the  charge  against  the  appellant  with 
reference  to  his  position  during  the  Prayer  of 
Consecration*    The  allegation  upon  that  head  is 
that  the  appellant,  when  officiating  in  the  service 
of  the  Holy  Communion,  unlawfufiy  stood,  while 
saying  the  Prayer  of  Consecration  in  the  said 
service,  at  the  middle  of  the  west  side  of  the  com* 
munion  table,  such  communion  table  then  standing 
against  the  east  wall,  with'its  shorter  sides  towards 
the  north  and  south,  in  such  wise  that  during  the 
whole  time  of  his  saying  the  said  i>rayer  he  was 
between  the  people  and  the  communion  table  with 
his  back  to  the  people,  so  that  the  people  could 
not   see  him  breEtk  the  bread  or  take   the   cup 
in  his  hand.    The  rule  by  which   the   position 
of  the  minister  during  the  celebration  of  the  Holy 
Communion  is  to  be  determined,  must  be  found  in 
the  rubrical  directions  of  the  communion  office  in 
the  Prayer  Book,  there  being,  as  to  this  matter, 
nothing  in  any  statute  to  control  or   supplement 
those  directions.    In  examining  hese  directions, 
their  Lordships  propose  to  put  taside  the  argu- 
ment, very  nmcn  pressed  upon    them,  that  the 
proper  and  only  proper  position  for  the  commu- 
nion table  is  in  the  body  of  the  charch,  or  in  the 
middle  of  the  chancel,,  and  that  it  is  in  a  wrong 
position  when  placed,  at  the  time  of  the  Commu- 
nion Service,  along  the  east  walk    They  think  this 
argament  has  no  sufficient  foundation.   No  charge 
is  made  that  in  the  church  of  the  appellant  the 
communion  table  stood  where  it  ought  not  to 
have  stood,  and,  in  the  opinion  of  their  Lordships, 
no  such  charge  could  have  been  sn stained.    The 
rubric,  indeed,  contemplates  that  the  table  may  be 
removed  at  the  time  ot  the  Holy  Communion ;  but 
it  does  not,  'in  terms,  require  it  to  be  removed. 
Morning  and   evening  prayer  are,  according  to 
one  of  the  early  rubrics  of  the  Prayer  Book,  to 
be  used  in  the  accustomed  place  of  the  church, 
chapel,   or  chancel.     In   churches,  where  it    is 
customary  to  use  both  the  chancel  and  body  of 
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tfae  church,  or  the  chancel  alone,  for  moming 
and  eveDuig  prayer,  the  direction  that  the  table 
shall  stand  "  where  moming  and  evening 
prayer  are  appointed  to  be  said,"  is  satis- 
fied without  moving  it.  That  direction  cannot  be 
supposed  to  mean  that  the  position  of  the  table 
is  to  be  determined  by  that  of  the  minister's 
reading  desk  or  stall  only,  the  service  being 
"  used  "  and  **  said  "  by  the  congregation  as  to  the 
part  in  it  assigned  to  them,  as  well  as  by  the 
minister.  The  practice  as  to  moving  or  not 
moving  the  table  has  varied  at  different  times. 
It  was  generally,'  if  not  always,  moved,  in  the 
earlier  part  of  the  post-Beformation  period.  When 
the  revision  of  1662  took  place,  and  when  the 
present  rubric  before  the  prayer  of  consecration 
was  for  the  first  time  introduced,  it  had  come  to 
be  the  case  that  the  table  was  very  seldom 
removed.  The  instances  in  which  it  has  been 
removed  may  be  supposed  from  that  time  to  have 
become  still  more  rare ;  and  there  are  now  few 
churches  in  the  kingdom  in  which,  without  a 
structural  rearrangement,  the  table  could  be  con- 
veniently removed  into  the  body  of  the  church. 
The  utmost  that  can  be  said  is,  that  the  rubrics 
are  to  be  construed  so  as  to  meet  either  hypothesis. 
Their  Lordships  have  further  to  observe  that  the 
rubrics  assume  that,  before  the  prayer  of  conse- 
cration is  reached,  those  who  intend  to  communi- 
cate will  have  drawn  near  to  the  communion  table, 
wherever  it  may  be  placed,  so  as  to  concentrate  the 
communicants  near  it  or  round  it,  and  thus  enable 
them  to  witness  the  ministration  more  easily  than 
if  they  had  remained  in  their  places  throughout 
the  church.  It  is  proper  also  to  point  out  that  the 
term  "  east "  or  **  eastward  "  nowhere  occurs  in 
the  rubrics.  From  the  mention  that  is  mado  of 
the  north  side,  it  seems  to  be  supposed  that  in  all 
churches  that  expression  would  represent  a 
uniform  position,  and  there  is  no  doubt  that  from 
the  almost  universal  eastward  position  of  churches 
in  England  this  would  be  the  case ;  but  the  north 
is  the  only  point  of  the  compass  which  is  actually 
referred  to.  During  several  portions  of  the  com- 
munion office  the  minister  is  directed,  either  ex-> 
pressly  or  by  reference  or  implication,  to  stand  at 
the  north  side  of  the  table.  Where  this  is  the 
case  their  Lordships  have  no  hesitation  in  saying 
that  whether  the  table  is  placed  altar-wise  along 
the  east  wall,  or  standing  detached  in  the  chancel 
or  church,  it  is  the  duty  of  the  minister  to  stand 
at  the  side  of  the  table  which,  supposing  the  church 
to  be  built  in  the  ordinary  eastward  position, 
would  be  next  the  north,  whether  that  side  be  a 
longer  or  shorter  side  of  the  table,  ^o  doubt  in 
a  certain  context  the  word  **  side  "  might  be  so 
used  as  to  be  shown  by  that  context  to  be  contra- 
distinguished from  the  top,  or  bottom,  or  end  of 
a  subject  of  quadrilateral  or  any  other  figure. 
But  for  this  purpose  a  determining  context  is 
necessary.  In  tne  absence  of  such  a  context  it 
h  accurate,  both  in  scientific  and  in  ordinary 
language,  to  say  that  a  quadrilateral  table  has 
four  sides.  In  the  rubrics  not  only  is  there  no 
context  to  exclude  the  application  of  that  term  to 
the  shorter  as  well  as  tne  longer  sides ;  but  the 
effect  of  the  context  is,  as  it  appears  to  their 
Lordships,  just  the  reverse.  The  direction  is 
absolute,  and  has  reference  to  one  of  the  points 
of  the  compass,  wfaioh  are  fixed  by  natu^;  the 
figure  and  the  position  of  the  table  are  not  fixed 
either  by  nature  or  by  law;  and  the  purpose  of 


the  direction  is  to  regulate,  not  one  part  or 
another  of  the  table,  but  the  position  of  the 
minister  with  reference  thereto.  Under  these 
circumstances,  it  seems  extravagant  to  put  on  the 
word  "  side  *'  a  sense  more  limited  than  its  strict 
and  primary  one,  for  the  purpose  of  suggesting 
diffiultien  in  acting  upon  the  rule,  which  for  nearly 
two  centuries  were  never  felt  in  practice,  and 
which  would  not  arise' if  the  strict  and  primary 
sense  were  adhered  to.  If  it  were  necessary  that 
there  should  be  extracted  from  the  rubrics  a  rule 
governing  the  position  of  the  minister  throughout 
the  whole  communion  office,  where  no  contrary 
direction  is  given  or  necessarily  implied,  the  rule 
could  not,  in  their  Lordships'  opinion,  be  any  other 
than  that  laid  down  in  Mehh&rt  v.  Purchas,  and 
they  entertain  no  doubt  that  the  position  which 
would  be  required  by  that  rule— -a  position,  namely, 
in  which  the  minister  would  stand  at  the  norui 
side  of  the  table,  looking  to  the  south — is  not  only 
lawful,  but  is  that  which  would,  under  ordinary 
circumstances,  enable  the  minister,  with  the 
greatest  certainty  and  convenience,  to  fulfil  the 
requirements  of  all  the  rubrics.  The  case, 
however,  with  which  their  Lordships  have  to 
deal  is  one  which  may  assume  the  character  of 
a  penal  charge.  It  might  be  a  penal  charge 
against  the  present  appellant  that  he  has  scood, 
during  the  praver  of  consecration,  on  the  west 
side  of  the  table ;  and  on  the  other  hand,  on  a 
construction  of  the  rubric  the  opposite  of  that 
contended  for  by  the  respondents,  a  penal  charge 
might  be  maintained  a^nst  a  priest  who  stood 
at  the  north  side.  It  is  therefore  necessary  to  be 
well  assured,  both  that  there  is  a  direction  free 
from  ambiguity  that  the  priest  should  stand, 
during  this  particular  prayer,  either  at  the  north 
or  at  the  west  side,  and  also  that  no  other  test  is 
supplied  by  the  Rubric  in  question  which  would 
be  a  sufficient  and  intelli^ble  rule  for  the  position, 
at  that  part  of  the  service,  of  the  priest.  Their 
Lordships  have  therefore  to  consider  the  precise 
wording  of  the  Bubric  preceding  the  Prayer  of 
Consecration  taken  in  connection  with  the  prayer 
itself.  It  is  to  be  observed  that  the  revision  in 
1662  introduced  for  the  first  time  the  breaking  of 
the  bread  as  one  of  the  manual  acts  to  be  done 
during  the  Prayer  of  Consecration,  and  that, 
although  some  of  the  other  manual  acts,  namelv, 
the  ti^ng  the  bread  and  the  cup  into  the  priest  s 
hands,  had  been  mentioned  in  the  Rubric  of  the 
First  Prayer  Book  of  Edward  YI.,  they  had  not 
been  contained  in  the  Second  Prayer  Book  of  that 
Sovereign,  or  in  the  Prayer  Books  of  Elizabeth  or 
James  I.  The  Rubric  *'  That  he  may  with  the 
more  readiness  and  decency  break  the  bread  be- 
fore the  people,"  4&c.,  was  also  new ;  and  it  is  not 
impossible  that  one  of  the  reasons  for  its  intro- 
duction may  have  been  to  meet  one  of  the  demands 
or  sugg^tions  of  the  Puritan  party,  who  had 
proposed  a  form  of  service  in  which  the  priest  was 
to  be  ordered  to  break  the  bread  "  in  the  sight  of 
the  people  "  (4  Hall.  Reliq.  Liturg.)  Their  Lord- 
ships are  of  opinion  that  the  words  **  before  the 
people,"  coupled  with  the  direction  as  to  the 
manual  acts,  are  meant  to  be  equivalent  to  "  in  the 
sight  of  the  people."  They  have  no  doubt  that 
the  Rubric  requires  the  manual  acts  to  be  so  donoi 
that,  in  a  reasonable  and  practical  sense,  the  oom- 
municants,  especially  if  they  are  conveniently 
placed  for  receiving  of  the  Holy  Sacrament,  as  is 
presupposed  in  the  office,  may  be  witnesses  of, 
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that  \b,  may  see  them.  What  is  ordered  to  be 
done  before  the  people,  when  it  is  the  subject  of 
the  sense,  not  of  hearing,  bat  of  sight,  cannot  be 
done  before  them  unless  those  of  them  who  are 
properly  placed  for  that  purpose  can  see  it.  It 
was  contended  that  *' before  the  people"  meant 
nothing  more  than  '*in  the  church;  to  guard 
against  an  acterior  and  secret  consecration  (3  the 
elements.  Bat  if  the  words  "  before  the  people  " 
were  absent,  the  manual  acts,  and  t)ie  rest  of  the 
service,  could  not  be  performed  elsewhere  than  in 
the  church,  and  in  that  sense  cora/m  poptdo,  nor 
oould  the  sacrament  be  distributed  except  in  the 
place  and  at  the  time  of  its  consecration :  and  this 
argument  would,  therefore,  reduce  to  silence  the 
words  "  before  the  pelple,"  which  are  an  emphatic 
part  of  the  declaration  of  the  purpose  for  which 
the  preparatory  acts  are  to  be  done.  That  decla- 
ration applies  not  to  the  services  as  a  whole,  nor 
to  the  consecration  of  the  elements  as  a  whole,  but 
to  the  manual  acts,  separately  and  specifically. 
There  is,  therefore,  in  the  opinion  of  their  Lora- 
ships,  a  rule  sufficiently  intelligible  to  be  derived 
from  the  directions  which  are  contained  in  the 
Bubric  as  to  the  acts  which  are  to  be  performed. 
The  minister  is  to  order  the  elements  ''  standing 
before  the  table  :*'  words  which,  whether  the  table 
stands  "  altarwise  "  along  the  east  wall,  or  in  the 
body  of  the  church  or  chancel,  would  be  fully 
satisfied  by  his  standing  on  the  north  side  and 
looking  towards  the  south ;  but  which  also,  in  the 
opinion  of  their  Lordships,  as  the  tables  are  now 
usually,  and  in  their  opinion  lawfully,  placed, 
authorise  him  to  do  those  acts  standing  on  the 
west  side  and  looking  towards  the  east.  Beyond 
this  and  after  this  Uiere  is  no  specific  direction 
that,  during  this  prayer,  he  is  to  stand  on  the 
west  side,  or  that  he  is  to  stand  on  the  north  side. 
He  must,  in  the  opinion  of  their  Lordships,  stand 
so  that  he  may,  in  good  faith,  enable  the  commu- 
nicants present,  or  the  bulk  of  them,  being  pro- 
perlv  placed,  to  see,  if  they  wish  it,  the  breaking 
of  the  bread,  and  the  performance  of  the  other 
manual  acts  mentioned.  He  must  not  interpose 
his  body  so  as  intentionally  to  defeat  the  object  of 
the  Bubric  and  to  prevent  this  result.  It  may 
be  difficult  in  particular  cases  to  say  exactly 
whether  this  rule  has  been  complied  with; 
but  where  there  is  good  faith  the  difficulty 
ought  not  to  be  a  serious  one;  and  it  is,  in 
the  opinion  of  their  Lordships,  clear  that  a 
protection  was  in  this  respect  intended  to  be 
thrown  around  the  body  of  the  communicants, 
which  ought  to  be  secured  to  them  by  an  observ- 
ance of  the  plain  intent  of  the  Babric.  In  apply- 
ing these  principles  to  the  present  case,  their 
Lordships  find  that  some  difficulty  has  arisen  from 
the  circamstauces  under  which  the  evidence  was 
taken.  The  charge  against  the  appellant  was  a 
twofold  one;  both  that  he  had  stooa  at  the  middle 
of  the  west  side  with  his  back  to  the  people,  and 
that  the  people  could  not  see  him  break  the  bread 
or  take  tne  cup  in  his  hand.  The  witnesH  Nichol- 
son undoubtedly  states  that,  at  the  service  of  which 
he  speaks,  while  sitting  in  the  nave,  he  could  not 
see  the  appellant  perform  the  manual  acts ;  and 
the  witness  Bevan  gives  evidence  to  the  same 
el^ct«  But  with  regud  to  Nicholson,  he  explains, 
as  their  Lordships  understand  his  evidence,  that, 
whether  persons  could  see  what  the  appellant  was 
doing  would  depend  on  whether  they  were  sitting 
immediately  benlnd  him  or  were  sitting  on  one 


side  or  the  other ;  and  with  regard  to  Bevan,  he 
states  that,  what  would  have  prevented  a  man  who 
sat  at  the  side  from  seeing  what  the  appellant  did, 
was,  that  he  had  on  a  chasuble,  "  which  is  a  sort 
of  cloak  which  spreads  his  body  out."  When  the 
appellant  himsetf  was  examined,  he  does  not 
appear  to  have  been  asked  any  question  on  the 
subject ;  and  the  inference  which  their  Lordships 
draw  from  the  whole  examination  is,  that  inas- 
much as  at  that  time  it  was  understood  to  be  the 
law,  founded  on  the  decision  in  Hehhert  v.  Pwchas, 
that  the  standing  on  the  west  side  of  the  table 
was,  of  itself  and  without  more,  unlawful,  neither 
party  thought  it  important  to  carry  the  evidence 
with  any  precision  beyond  this  point,  the  respon- 
dents thinking  they  had  established  their  case, 
and  the  appellant  not  being  prepared  to  dispute 
the  fact  of  the  position  in  which  he  stood.  Their 
Lordships  are  not  prepared  to  hold  that  a  penal 
charge  is  established  against  the  appellant  merely 
by  the  proof  that  he  stood  while  saying  the 
Prayer  of  Consecration  at  the  west  side  of  the 
Communion  Table,  without  further  evidence  that 
the  people  could  not,  in  the  sense  in  which  their 
Lordships  have  used  the  words,  see  him  break  the 
bread  or  take  the  cup  into  his  hand,  and  they  will 
therefore  recommend  that  an  alteration  should  be 
made  in  the  decree  in  this  respect.  'Their  Lord- 
ships, before  leaving  this  part  of  the  case,  think 
it  right  to  observe  that  they  do  not  consider  the 
judgment  in  the  case  of  Martin  v.  Mackonochie  to 
have  any  material  bearing  on  the  question  now 
before  tneuL  The  decision  in  that  case  was  that 
the  priest  must  sl«and  during  the  Prayer  of  Con- 
secration, and  not  kneel  during  a  part  of  it.  The 
correctness  of  that  decision  has  not  been,  and,  as 
their  Lordships  think,  cannot  be,  questioned. 
Nothing  is  more  clear  throughout  the  Kubrics  of 
the  Communion  office  than  that  when  the  priest  is 
intended  to  kneel,  an  express  provision  is  made  on 
the  subject.  The  conclusion,  however,  in  Martin 
V.  Mackonochie,  is  expressed,  perhaps,  more  broadly 
than  was  necessary  for  the  decision.  What  wan 
obviously  meant  was  that  the  posture  of  standing 
was  to  be  continued  throughout  the  whole  of  the 
prayer.  Nothing  was  or  could  be  decided  an  to 
the  place  in  which  the  priest  was  to  stand,  for  that 
question  was  not  raised,  and  was  not  in  any 
manner  argued,  in  the  case.  Their  Lordships  will 
now  proceed  to  the  charge  as  to  wafer  or  ^afer- 
bread.  The  charge  as  to  this  is  "  that  the  appellant 
used  in  the  Communion  Service  and  administra- 
tion wafer- bread  or  wafers,  to  wit,  bread  or  fiour 
made  in  the  form  of  circular  wafers  instead  of 
bread  such  as  is  usual  to  be  eaten."  And  this  is 
traversed  by  the  appellant.  It  appears  that  the 
allegation  is  in  the  same  form  as  that  used  in  th<« 
Pv/rchas  case ;  but  in  that  case  the  defendant  did 
not  appear,  and  no  criticism  seems  to  hare  taken 
place  as  to  the  form  of  the  allegation  or  its  suffi- 
ciency. It  is  probable  that  the  allegation  was 
meant  to  raise  the  question  as  to  the  legality  of 
the  wafer,  as  distinguished  from  bread  of  the  kind 
**  usual  to  be  eaten,  and  there  are  certainly  some 
indications  that  the  appellant  and  his  counsel  so 
understood,  and  meant  to  meet,  the  charse.  A 
different  view  has,  however,  been  taken  by  the 
counsel  for  the  appellant  on  this  appeal,  and  they 
have  n[iaintained  that  there  is  no  averment  that 
the  wafer,  as  distinguished  from  bread  ordinarily 
eaten,  was  used.  They  contend  that  the  charge  goes 
to  the  shape,  and  not  to  the  composition, of  the  sub- 
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stance.   Their  Lordships  are  of  opinion  that  this  ob- 
jection must  prevail.  The  charge,  in  their  opinion, 
IB  consistent  with  the  possibility  of  it  having  been 
the  fact  that  bread  **  such  as  is  usual  to  be  eaten/' 
but  circular,  and  having  such  a  degree  of  thinness 
as  might  justify  its  being   termed   wafers,  was 
what  was  used.     And  if  this  is  what  was  used, 
their  Lordships  do  not  think  it   could   be  pro- 
nounced illegal.    As,  however,  the  question  of  the 
construction  of  the  rubric  has  been  raised  on  this 
appeal,  as  it  was  in  the  Purchas  case,  their  Lord- 
ships think  it  right  to  express  their  opinion  upon 
it,  at  the  same  time  that  they  give  the  appellant 
the  benefit  of  the  ambiguity  wmch  exists  in  the 
form  of  the  charge.    It  is  to  be  observed  that  the 
rubric  does  not  in  any  part  of  it  use  the  term 
"  wafer."    The  words  are  "  bread  " — "  bread  such 
as  is  usual  to  be  eaten,"  and  "  the  best  and  purest 
wheat  bread  that  conveniently  may  be  gotten." 
Their  Lordships  have  no  doubt  that  a  wafer,  in 
the  sense  in  which  the  word  is  usually  employed, 
that  is,  as  denoting  a  composition  of  flour  and 
water  rolled  very  thin  ana  unleavened,  is  not 
"bread  such  as  is  usual  to  be  eaten,"  or  "the 
best  and  purest  wheat  bread  that  conveniently 
may  be  gotten."    The  only  question  on  the  con- 
struction of  the  rubric  is  that  ndsed  upon  the 
words  "it  shall  suffice."    There  is  no  doubt  that 
in  man]^  cases  these  words,  standing  alone,  and 
unexpkuned  by  a  context,  would  be  quite  con* 
sistent  with  something  different  from,  larger  or 
smaller,  more  or  less  numerous,  more  or  less 
costly,  than  what  is  mentioned,  being  supplied. 
Here,  however,  the  sentence  commences  with  the 
introduction :  "  To  take  away  all  occasion  of  dis- 
sension and  superstition,  which  any  person  hath 
or  might   have  concerning   the  bread,  it    shall 
suffice,"  &o.     These  words  seem    to  their  Lord- 
ships to  make  it  necessary  that  that  which  is  to 
take  away  the  occasion  of  dissension  and  supersti- 
tion should  be    something  definite,    exact,   and 
different  from  what  had  caused  the  dissension  and 
superstition.    If  not,  the  occasion  of  dissension 
remains,  and  the  superstition  may  recur.    "To 
suffice,"  it  must  be  as  here  described.    What  is 
substantiallv  different  will  not  "suffice."     The 
rubric,  which  orders  that  tiie  bread  and  wine  shall 
be  provided  by  the  curate  and  churchwardens  at 
the  charges  of  the  parish,  seems  to  contemplate 
ordinary  bread  as  the  only  material  to  be  used,  and 
the  20th  canon  is  still  more  precise  in  the  same 
direction.    The  former  rubric  (of  1552, 1559,  and 
1604)  had  said,  "  It  shall  suffice  that  the  bread  be 
such  as  is  usually  to  be  eaten  at  the  table  with 
other  meats,  but  the  best  and  purest  wheat  bread 
that  conveniently  may  be  gotten."    Queen  Eliza- 
beth's injunction  of  1559  on  the  same  subject  (in 
its  form    mandatory,  and  acted   upon  for  many 
years  afterwards),  was  issued  when  this  rubric 
had  the  force  of  law,  and  must  be  understood  in  a 
sense  consistent  with,  and  not  contradictory  to  it. 
That  injunction  distinguishes  between  (1  Card. 
Doc.  Ann.  202)  "the   sacramental   bread"  and 
"the  usual  bread  and  water,  heretofore  named 
singing  cakes,  which  served  for  the  use  of  the 
private  mass ;"  directing  the  former  to  be  "  made 
and  formed  plain,  without  any  figure  thereupon, 
and  of  the  same  fineness  and  fashion  round     as 
the   latter,    but   "to   be    somewhat   bigger  in 
compass  and  thickness."    The  form,  and  not  the 
substance,  is  here  regulated.     To  order  the  use  of 
the  substance  properly  called  "  wafer,"  which  was 
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not  "bread  such  as  is  usual  to  be  eaten  at  the 
table  "  would  have  been  directly  contradictory  to 
the  rubric ;  and  this  cannot  be  supposed  to  have 
been   intended.    There   was  evidently  "dissen- 
sion" on   this  subject,   and  some  diversity    of 
practice,  in  the  reign  of  Elizabeth.    It  appears 
from  passages  in  the  fourth  book  of  the  "  Eocle- 
siastical  Polity "  (1  Hooker's  Works  by  Eeble, 
6th  edition,  pp.  449-4*51,)  published  in  1594,  that 
Hooker  considered  the  use,  either  of  leavened  or 
of  unleavened  bread,  to  be  at  that  time  lawful. 
But  the  point  was  one  as  to  which  controversy 
then  existed,  and  had  given  occasion  to  strife.    In 
1580,   Chaderton,  bishop   of  Chester,  acting  as 
commissioner  in  Lancashire,  under  the  Grown,  ap- 
plied to  the  Privy  Council  for  instructions  as  to 
"two  special  points  worthy  of  reformation ;"  one 
of  which  was  "  for  the  Lord's  Supper,  with  wafers, 
or   with   common   bread  P"     The  Lords  of  the 
Council   replied    (26th   July,    1580)    that    they 
thought  both  points  ought    to    be  referred  to 
the  consideration  of  Paniament;    adding,  "In 
the  meantime,  for  the  appeasing  of  such  division 
and  bitterness  as  doth  and  may  arise  of  the  use  of 
both  these  kinds  of  bread,  we  think  it  meet,  that 
in  such  parishes  as  do  use  the  common  bread,  and 
in  others  that  embrace  the  wafer,  they  be  severalljr 
continued  as  they  are  at  this  present*     TTntil 
which  time,  also,  your  Lordship  is  to  be  careful, 
according  to  your  good  discretion,  to  x>€rauade 
and  procure  a  quietness  amongst  such  as  shall 
strive  for  the  puolic  maintaining  either  of  the  one 
or  the  other."    (Peck's  Desiderata  Curiosa,  p.  91). 
In  a  later  letter,  the  Bishop  recurred  to  the  same 
question,  and  was  thus  answered  (21st  Aug.  1580), 
by  Lord  Burghley  and  Sir  Francis  Walsingham : 
"  Concemiog  the  last  point  of  your  letter,  con* 
tained  in  a  postscript,  whereby  appeareth  that 
some  are  trouoled  about  the  substance  of  the  oom* 
munion  broEtd,  it  were  good  to  teach  them  that 
are  weak  in  conscience,  in  esteeming  of  the  wafer 
bread,  not  to  make  difference.    But,  if  their  weak- 
ness continue,  it  were  not  amiss,  in  our  opinions, 
charitable  to  tolerato  them,  as  children  with  milk. 
Which  we  refer  to  your  Lordship's  bettor  con- 
sideration."    {Ibid.,  p.    94).     In  1584,    Bishop 
Overton,  of  Lichfield,  issued  an  injunction  to  the 
cler^  of  his  diocese:  "That  the  ordinance  of 
the  Book  of  Common  Prayer  be  from  henceforth 
observed  in  this,  that  the  bread  delivered  to  the 
communicants  be  such  as  is  usual  to  be  eaten  at 
the  table  with  other  meats,  yet  of  the  purest  and 
finest  wheat ;  and  no  other  bread  to  be  used  by 
the  minister,  nor  to  be  provided  for  by  the  church- 
wardens and  parishioners,  than  such  finest  com- 
mon bread."  (Appendix  to  2nd  Report  of  Bit. 
Comm.,  p.  430.)  The  20th  Canon  of  1^3-4,  already 
mentioned,  seems  to  have  proceeded  on  the  same 
view  of  the  law ;  and,  after  the  passing  of  that 
canon,  the  usuid  form  of  inquiry  in  the  Yisitation 
Articles  of  Bishops  and  Archdeacons  (e.g.,  Arch- 
bishop Bancroft  in  1605,  Bishop  Babitigton,  of 
Worcestor,  in  1607;   and  Bishop  Andrewes   in 
1619),  was  whether  the  churchwardens  always 
supplied,  for  the  Holy  Communion,  "fine  whito 
bread."    Th^  same  form  of  inquiry  continued  to 
be  generally  used  after  the  mbnc  had  been  altered, 
upon  the  Bevision  of  1662,  so  as  to  express  its 
purpose  to  be, "  to  take  away  all  occasion  of  dis- 
sension," as  well  as  of  "  superstition  "  (which  alone 
had   been   previously    mentioned).      The   saime 
motive  had  been  expressed  in  the  rubric  of  Sjng 
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Edward's  firat  Pra^  Book,  "for  avoiding  all 
iBAttert  and  ocoasioa  of  diBsension "  ("  snper- 
stition  *'  not  being  then  added) ;  when  the  oppo- 
aito  ooone  was  taken»  of  requiring  unleavened 
bread,  of  a  certain  form  and  fashion,  to  be  every- 
whwe  and  alwavs  used.  The  practice  of  asing 
fine  wheat  bread  saoh  as  is  nsnal  to  be  eaten,  and 
not  cake  or  wafer,  appears  to  have  been  universal 
tfaxonghout  the  Church  of  England  from  the  alte- 
ration of  the  rubric  in  1662,  till  1840,  or  later. 
Their  Lordships  think  that  if  it  had  be^  averred 
and  proved  that  the  wafer,  properly  so  called,  had 
been  used  by  the  appellant,  it  would  have  been 
illegal,  but  as  the  averment  and  proof  is  insuf- 
ficient, they  will  advise  an  alteration  of  the  decree 
in  this  respect.  There  remains  to  be  considered 
Ae  chazge  as  to  the  cruoifiz.  As  to  this  the  alle- 
gation is,  that  the  appellant  unlawf  uily  set  up  and 
placed  upon  the  top  of  the  screen  separating  the 
ohancel  from  the  body  or  nave  of  the  church,  a 
crucifix  and  twenty-four  metal  candlesticks,  with 
candlee  which  were  lighted  on  either  side  of  the 
crucifix.  This  charge  was  accompanied  by  two  other 
charges,  in  respect  of  which  the  appellant  has  been 
admonished  to  abstain  from  the  acts  complained  of, 
and  to  this  part  of  the  monition  he  has  submitted. 
One  of  these  charges  was  for  having  formed  fofd 
accompanied  a  procession  from  the  cnancel,  down 
the  north  aisle  and  up  the  nave  back  to  the 
chancel  again,  on  the  occasion  of  public  service, 
those  taking  part  in  the  procession  at  one  time 
filing  upon  their  knees,  and  remaining  kneeling 
for  some  time.  The  other  charge  was  the  setting 
up,  attached  to  the  walls  of  the  church,  represen- 
taloons  of  figures,  in  coloured  relief  of  plastic 
material,  purporting  to  represent  scenes  of  our 
Lord's  passion,  and  forming  what  are  commonly 
called  stations  of  the  cross  and  passion,  such  as 
are  often  used  in  Roman  Catholic  churches.  The 
learned  judge,  whose  decision  is  under  appeal, 
thus  describes  the  screen  and  crucifix  :  **  There  is 
a  screen  of  open  ironwork  some  9flb.  high 
alretching  across  the  church  at  the  entrance  to  the 
ohanoel;  the  middle  portion  of  this  screen  rises 
to  a  peak,  and  is  surmounted  by  a  crucifix  or 
figure  of  our  Saviour  on  the  Cross  in  full  relief 
and  about  18in.  long — ^this  is  the  crucifix  com- 
plained of.  The  screen  of  course,  from  its  position, 
airectly  faces  the  congregation,  and  the  sculptured 
or  moulded  figure  of  our  Lord  is  turned  towards 
tfaenu  There  is,  further,  a  row  of  candles  at  dis- 
tances of  nearly  a  foot  apart  all  along  the  top  of 
the  screen,  which  is  continued  up  the  central  and 
rifling  portion  of  it,  the  last  candles  coming  close 
up  to  the  crucifix  on  either  side,  so  that  when  the 
oandles  are  lighted  for  the  evening  service,  I 
ahould  presume  that  the  crucifix  would  stand  in  a 
fail  light."  For  the  erection  of  this  screen  at  the 
entrance  of  the  chancel,  in  the  form  in  which  it  is 
now  found  there,  and  surmounted  by  the  crucifix 
itt  question,  their  Lordships  think  it  dear  that  no 
iM»lty  has  been  obtained.  There  is,  indeed,  a 
iMXilty,  dated  the  23rd  of  Aug.  1870,  authorising 
the  bmlding  of  *'  a  dwarf  wall  with  screen  thereon 
of  light  ironwork  between  the  chancel  and  the 
nave;"  and  this  faculty  appears  to  have  been 
granted  with  reference  to  a  ground  plan  annexed 
to  the  petition  for  the  faculty ;  which  ground  plan 
specifies  the  place  where  this  screen  of  lijo^ht  iron- 
work was  to  oe  erected.  But  no  further  informa- 
tion waa  given  to  the  ordinary  of  the  character  of 
the  stmcturet  much  less  of  the  crucifix  by  which 


it  was  to  be  surmounted.    Technically,  therefore, 
it  must  be  held  that,  in  the  absence  of  a  proper 
faculty,  the  crucifix  was  unlawfully  set  up  and 
retained.     If,  however,  their  Lordships  were  of 
opinion  that  the  case  was  one  in  which,  under  all 
the  circumstances,  the  ordinary,  on  the  application 
for  a  faculty,  ought  to  grant,  or  might  properly 
grant,  a  fieusulty,  uiey  might  probably  have  thought 
it  right,  before  pronouncing  any  judgment,  to 
have  given  an  opportunity  to  the   appellant  to 
apply  for  a  faculty.    Their  Lordships,  however, 
are  of   opinion  that,  under  the  circumstances  of 
this  case,  the  ordinary  ought  not  to  grant  a  faculty 
for  the  crucifix.    The  learned  judge  refers  to  two 
cases,    decided  by  this  tribunal,  which  have  a 
material  bearing  upon  the  present  Question.    The 
first  of  these  was  the  case  of  LiddeU  v.  Westerton 
(Moore's  Special  Report),     lii  this  case,  as  the 
learned  judge  states,  the  court  had  to  pronounce 
upon  the  legality  of  a  cross  set  up  in  the  appel- 
lant's church.    And  it  waa  decided  that,  although 
before  the  reformation  the  symbol  of  the  cross 
had  no  doubt  been  put  to  superstitious  uses,  "  yet 
that  crosses,  when  used  as  mere  emblems  of  the 
Christian  faith,  and  not  as  objects  of  superstitions 
reverence,  may  still  lavffnlly  be  erected  as  archi- 
tectural decorations,"  and  that  the  wooden   cross 
erected  in  that  particular  case  **  was  to  be  con- 
sidered a  mere   architectural   ornament."     The 
court   determined    nothing    directly   as    to    the 
legality  of  a  crucifix,  but  was  at   great    pains 
throughout  the  judgment  to  point  out  that  crosses 
were  to  be  distinguished  from  crucifixes,  saying 
that  "there  was  a  wide  difference  between  the 
cross  and  images  of  saints,  and  even,  though  in  a 
less  degree,  between  a  cross  and  a  crucifix,"  the 
former  of  which,  they  said,  had  been  "  used  as  a 
symbol  of    Christianity  two   or  three   centuries 
before   either   crucifixes    or  images  were    intro- 
duced."    The  other  case  is   that  of  Philpott  v. 
Boyd  (L.  Bep.  6  P.  C.  435).      As  to  this  case, 
the  learned  jadge  states  that  this    tribunal,  in 
justifying  the  erection  of  the   Exeter   rerodoe, 
adhered  entirely  and  very  distinctly  to  the  position 
taken  up  in  the  previous  case,  and  pronounced 
that  erection  lawiul,  though  it   inoladed   manj 
sculptured  images,  on  the  express  ground  "  that  it 
had  been  set  up  for  the  purpose  of  decoration 
only,"  declaring  that   it  was  **  not  in  danger  of 
being  abused,"  and  that  "it  was  not  suggested 
that  any  superstitions  reverence  has  been,  or  is 
likely  to  be,  paid  to  any  of  the  figures  upon  it." 
The    learned  judge   then    proceeds    to    consider 
whether  it  would  be  right  to  conclude  that  the 
crucifix  in  the  present  case  was  set  up  for  the 
purposes  of   decoration  only;    whether  it    is    in 
danger  of  being  abused,  and  whether  it  could  be 
suggested  that  superstitious  reverence  had  been, 
or  was  likely  to  be,  paid  to  it.    The  learned  jud^e 
states  that  the   crucifix,  as  formerly  set  up  in 
our  churches,  had  a  special  history  of  its  own. 
He  refers  to  the  rooa  ordinarily  found  before 
the  reformation  in  the  parish  churches  of  this 
countrv,  which  was,  in  fact,  a  crucifix  with  images 
at  the  base,  erected  on  a  structure  called  the  rood 
loft,  traversing  the  church  at  the  entrance  to  the 
chancel,  and  occupving  a  position  not  otherwise 
than  analogous  to  that  which  the  iron  screen  does 
in  the  present  case.    He  refers  to  the  evidence  as 
to  the  preservation  of   the  crucifixes  or  roods 
during  the  reign  of  Queen  Mary,  and  of  their  des- 
truction, as  monuments  of  idolatry  and  supersti- 
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tion,  in  the  rei^  of  Elizabeth.    He  takes  notice 
of  a  letter  of  Bishop  Sandys  in  1561  in  the  Znrich 
Letters,  first  series,  p.  73,  in  which  he  states : 
*'  We  had  not  long  since  a  controversy  respecting 
images.    The  Queen's  Majesty  considerea  it  not 
contrary  to  the  Word  of  God,  nay,  rather  for  the 
advantage  of  the  Church,  that  the  image  of  Christ 
crucified,  together  with  Mary  and  John,  should  be 
placed,  as  heretofore,  in  some  conspicuous  part  of 
the  church,  where  they  might  more  readily  be  seen 
by  the  people.    Some  of  us  thought  far  otherwif  e, 
and  more  especially  as  all  images  of  every  kind 
were  at  our  last  visitation  not  only  taken  down, 
but  also  burnt,  and  that  too,  by  public  authority, 
and  because  the  ignorant  and  superstitious  multi- 
tude are  in  the  habit  of  paying  adoration  to  this 
idol  above  all  others."    The  learned  judge  arrives 
at  the  conclusion  that  the  crucifix  so  placed  formed 
an  ordinary  feature  in  the  parish  churches  before 
the  Reformation,  and  that  it  cannot  be  doubted 
that  it  did  so,  not  as'  a  mere  ai*chitectural  orna- 
ment, but  as  an  object  of  reverence  and  adoration. 
He  further  points  out  that  the  worship  of  it  was  en- 
joined in  the  Sarum  Missal,  in  which  the  order  of 
service  for  Palm  Sunday  ends  with  the  adoration  of 
the  rood  by  the  celebrant  and  choir  before  ^ssing 
into  the  chancel.    And  to  this  reference  might  be 
added  one  to  the  order  for  the  Communion  accord- 
ing to  the  Hereford  use,  in  which  there  is  a  prayer 
with  this  introduction,  "  Postea  saoerdos  adorans 
crucifixum  dicat."    Proceeding  then  on  these  con- 
siderations, and  dealing  with  a  Church  in  which 
was  found  not  merely  an  illuminated  crucifix,  but 
also  those  stations  of  the  cross  and  other  acts  in 
the  conduct  of  the  services,  the  illegality  of  which 
the  appellant  does  not  challenge  in  his  appeal,  the 
judge  continues  thus : — **  It  is  no  doubt  easy  to 
say,  what  proof  is  there  of  danger  of  idolatry  now  P 
What  facts  are  there  to  point  to  a  probabilitv  of 
'  abuse '  P    But  when  the  Court  is  dealing  with  a 
well-known  sacred  object — an  object  enjomed  and 

Cut  up  by  authorit;^  in  all  churches  of  England 
efore  the  Reformation,  in  a  particular  part  of  the 
church  and  for  the  particular  purpose  of  '  adora- 
tion ' — when  the  Court  finds  that  tne  same  object, 
both  in  the  church  and  out  of  it,  is  still  worshipped 
by  those  who  adhere  to  the  unreformed  Bomish 
faith,  and  when  it  is  told  that,  now,  after  a  lapse 
of  300  years,  it  is  suddenly  proposed  to  set  up 
again  this  same  object  in  the  same  part  of  the 
church  as  an  architectural  ornament  only,  it  is 
hard  not  to  distrust  the  uses  to  which  it  may 
come  to  be  put,  or  escape  the  apprehension  that 
what  begins  in  'decoration  *  may  end  in  '  idolatry.' 
If  this  apprehension  is  a  just  and  reasonable  one, 
then  there  exists  that  likelihood  and  danger  of 
'  superstitious  reverence '  which  the  Privy  Council 
in  Philpoits  v.  Boyd  pronounced  to  be  fatal  to  the 
lawfulness  of  all  images  and  figures  set  up  in  a 
church."  In  these  observations  of  the  learned 
judge  their  Lordships  concur;  and  they  select 
them  as  the  grounds  of  his  decision  which  com- 
mend themselves  to  their  judgment.  They  are 
prepared,  under  the  circumstances  of  this  case,  to 
affirm  the  decision  directing  the  removal  of  the 
crucifix,  while  at  the  same  time  they  desire  to  say 
that  they  think  it  important  to  maintain,  as  to 
representations  of  sacred  persons  and  objects  in  a 
church,  the  liberty  established  in  Fhil^otts  v.  Boyd 
Hubject  to  the  power  and  duty  of  the  ordinary  so 
to  exercise  his  judicial  discretion  in  granting  or  re- 
fusing faculties,  as  to  guard  against  things  likely 


to  be  abused  for  purposes  of  superstition.  On  the 
whole,  therefore,  their  Lordsnips  will  humbly 
recommend  Her  Majesty  to  affirm  the  decree  of 
the  Court  of  Arches,  except  as  regards  the  position 
of  the  minister  and  the  use  of  wafer-bread  or 
wafers ;  and  as  to  these  excepted  matters  they  will 
humbly  advise  Her  Majesty  that  inasmuch  as  it  is 
not  established  to  their  satisfiEMStion  that  the 
appellant,  while  saying  the  Prayer  of  Consecra- 
tion, so  stood  that  the  people  could  not  see  him 
break  the  bread  or  take  the  cup  into  his  hand,  as 
alleged  in  the  representation ;  and,  inasmuch  as  it 
is  not  alleged  or  proved  that  what  was  used  by 
him  in  the  administration  of  the  Holy  Com- 
munion was  other  than  bread  such  as  is  usual  to 
be  eaten,  the  decree  of  the  Court  of  Arches  should 
be  in  these  respects  reversed.  And  they  will 
further  humbly  advise  her  Mcyesty  that  in  respect 
of  the  charges  as  to  which  the  decree  is  revetted, 
the  costs  in  the  Court  of  Arches  should  be  paid 
by  the  respondents  to  the  appellant;  and 
further  that  there  should  be  no  costs  of  this 
Appeal. 

Solicitors  for  the  appellants,  BrooJca,  JenJcina, 
and  Co, 

Solicitors  for  the  respondents,  Moore  and 
Curry. 


S^^xtm  Court  of  |nbicate. 


COURT    OF    APPEAL. 


Monday,  May  7, 1877. 

BUMSET  i;.  KiCHOLL.  (a) 

Pleading — Ejectment  from  rectory  houae  and  glebe 

— Bem/wrrer, 

A  etcUement  of  claim  alleged  thai  in  1864  the  plam- 
tiffijoas  presented,  inetUuted,  and  inducted  to  the 
^ectory  and  living  ofL.,  cmd  in  Jan.  1867  he 
ohtcdned  leave  from  the  pa4ron  to  exchange  Uo- 
i/nge  with  some  clergyman  to  he  a^pproved  hy  the 
patron;    ihat  the  patron  approved  of  one  P., 
incumbent    of   the    living    of  C.  (with  whom 
the  plaintiff  was  negotiating),  and  promised  to  do 
oil  things  necessary  to  carry  out  the  proposed 
exchange  with  P.;  and  to  carry  out  the  eaochange 
the  plaintiff  executed  a  deed  ofresignaJtion  of  his 
living  of  £,,  and  delivered  it  to  the  registrar  of 
the  Bishop  of  the  Diocese ;  ihat  before  delivering 
the  deed  the  plaintiff,  with  the  knowledge^  and 
assent  of  the  patron,  had  obtained  the  permission 
of  the  bishop  to  exchange  livings  vnth  P.,  and 
thai  ai  the  Hme  of  delivering  the  deed  the  flaini^ 
explained  fully  to  the  registrar  his  object  and 
intention  in  executing  and  delivering  it,  and  the 
registrar,  on  behalf  of  the  bishop,  a.ceepted  it  for 
tJuU  purpose  only ;  and  thai  at  the  time  of  the 
execution  and  delivery  the  bishop,  the  registrar^ 
and  the  patron  weU  hnew^  that  the  deed  was  exe- 
cuted and  delivered  by  the  plaintiff  in  reliance  on 
and  in  consideration  of  the  ^omise  made  hy  the 
patron,  and  withfuU  intention  on  the  part  of  the 
plaintiff  thai  if  the  exchange  should  not  be  carried 
out  the  deed  of  resignation  was  to  he  void  to  aU 
intents,  8fc, 

The  statement  also  alleged  thai  the  paitron  did  not 
fulfil  his  promise,  8fc,,  or  do  what  was  necessary 
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to  carry  otU  ihe  exchange  of  livings,  3fc.,  hut 
fdUely  claimed  ihe  right  to  present,  and  did  pre- 
sent the  defendant  to  ihe  plaintiff's  living  of  L,, 
and  that  the  defendant,  with  full  knowledge  of  aU 
the  premises,  accepted  the  presentation  amd 
ejected  the  plaintiff,  ant2  has  since  kepi  possession 
of  the  glebe  lands,  rectory,  and  living  of  L,,  and 
received  the  profits  thereof,  ^c. 

The  plaifUiff  claimed  possession  of  the  rectory,  glebe, 
and  mesne  profits  during  the  defendants  posses- 
sion. 

The  defendant  demurred. 

Held  {affirming,  hut  on  different  grounds,  the  judg- 
ment of  Denman,  /.  in  the  Common  Pleas  Divi- 
sion), that  ihe  statement  of  claim  was  bad,  as  it 
did  not  sufficiently  allege  thai  the  registrar  ac- 
cepted ihe  plaintiff's  deed  of  resignation  subject 
to  the  condition  that  ihe  deed  was  to  be  void  if 
ihe  ezchcmge  of  livings  was  not  effected. 

In  an  action  of  ejectment  the  plaintiff's  statemeut 
of  claim  was  as  follows : 

1.  In  the  year  1864  the  plaintiff  was  presented, 
instituted,  and  inducted  to  the  rectory  and  living 
of  Llaudough,  in  the  county  of  Glamorgan,  and 
entered  into  possession  of  the  rectory  house,  glebe 
lands,  and  profits  of  the  said  rectory  and  living, 
and  continued  therein  until  dispossessed  as  here- 
inafter mentioned. 

2.  In  or  about  the  month  of  January  1867,  the 
plaintiff  requested  permission  from  C.  B.  Hansel 
Talbot,  the  patron  of  the  said  living  of  Llandongh 
aforesaid,  to  exchange  livings  with  some  clergy- 
men to  be  approved  by  the  said  patron. 

3.  The  said  patron  granted  the  permission  re- 
quested as  aforesaid,  and  the  plaintiff  thereupon 
entei^d  into  negotiations  with  one  Robert  Pinck- 
ney,  who  was  then  the  incumbent  of  the  living  of 
Cbilfrome,  in  the  county  of  Dorset,  and  the  plaii 
tiff  subsequently  submitted  the  name  of  Pinckney 
to  the  P&tron  in  terms  of  the  arrangements  afore- 
said. The  said  patron,  after  making  personal  iu- 
qoiries  and  satisfying  himself  by  the  said  inquirieH 
of  the  suitability  of  Pinckney,  approved  of  the 
proposed  exchange  of  livings  and  promised  thai 
be  would  do  all  things  necessary  on  his  part  to 
enable  the  plaintiff  and  Pinckney  to  carry  out  an 
exchange  of  their  living  as  aforesaid. 

4.  Belying  on  the  said  promise,  and  for  the  pur- 
pose of  carnring  out  the  said  exchange,  the  plain- 
tiff executed  a  deed  of  resignation  of  the  living  of 
Llandongh,  and  delivered  the  same  into  the  hands 
of  the  registrar  of  the  Bishop  of  Llandaff.  Before 
executing  and  delivering  the  said  deed  of  resigna- 
tion, the  plaint?ff  had,  with  the  sanction  and  to 
the  knowledge  of  C.  B.  Mansel  Talbot,  the  patron 
aforesaid,  requested  and  obtained  from  the  oishop 
permission  to  exchange  livings  with  Pincknev ; 
and  at  the  time  of  executing  and  delivering  the 
deed,  the  plaintiff  explained  fully  and  explicitly  to 
the  registrar  aforesaid  his  intention  and  the  object 
which  De  had  in  view  in  executing  and  delivering 
the  said  deed,  and  the  registrar  on  behalf  of  the 
bishop  aforesaid  accepted  the  said  deed  to  hold  for 
that  purpose  only.  And  at  the  time  of  executing 
and  aelivering  the  said  deed,  and  before  and  after 
Buch  execution  and  delivery,  the  said  bishop,  and 
the  said  registrar,  and  the  said  patron,  knew  well 
that  the  deed  was  executed  and  aelivered  as  afore- 
said, b^  the  plaintiff  in  reliance  on  and  in  con- 
sideration of  the  promise  made  by  the  patron  in 
paragraph  8  mentioned,  and  with  fdll  intention  on 
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the  part  of  the  plaintiff  that  if  the  said  exchange 
as  aforesaid  should  happen  not  to  be  carried  out, 
the  said  deed  of  resignation  was  to  be  held  and 
become  null  and  void  to  all  intents  and  purposes 
whatsoever,  and  the  plaintiff  should  have  full 
liberty  to  remain  in,  or,  if  need  were,  re-enter  on 
the  possession  and  enjoyment  of  his  living  afore- 
said. 

5.  Notwithstanding  the  premises  the  said  C.  B. 
Hansel  Talbot,  the  patron  aforesaid,  would  not  and 
did  not  fulfil  his  part  of  the  agreement  in  para- 
graph 3  mentioned,  and  did  nob  and  would  not 
present  Pinckney,  or  do  what  was  necessary  on  his 
part  to  carry  out  and  effectuate  the  exchan^^e  of 
livings  proposed  between  the  plaintiff  and  Pmch- 
ney,  but  falsely  claiming  and  pretending  to  have 
obtained  an  absolute  legal  right  to  dispose  of  the 
plaintiff's  said  living  by  the  resignation  executed 
and  delivered  as  aforesaid,  and  in  violation  uf  his 
promise  and  agreement  aforesaid,  and  not  regard- 
ing the  plaintiff's  remonstrance  claimed  right  to 
present,  and  did  upon  such  false  claim  present  his 
nephew,  the  defendant,  to  the  plaintiff's  said 
living  at  Llandongh. 

6.  The  defendant,  in  full  knowledge  of  all  the 
premises,  and  despite  the  remonstrances  of  the 
plaintiff,  accepted  the  said  presentation,  and  pre- 
tending right  therefrom,  broke  and  entered  the 
rectory  house  and  glebe  lands  and  living  of  Llan- 
dongh aforesaid,  and  expelled  the  plaintiff  from 
his  possession  thereof,  and  took  and  received  to 
his  own  use  all  the  issues  and  profits,  and  the 
beneficial  use  and  occupation  of  the  said  rectory 
house,  glebe  lands,  and  rectory  and  living  of  Llan- 
dough  aforesaid,  and  has  continued  ever  since  to 
keep  the  plaintiff  ejected  as  aforesaid;  whereby 
the  plaintiff  during  all  that  time  has  lost  and  been 
deprived  of  the  beneficial  use  and  occupation  of 
the  said  rectory  house,  glebe  lands,  and  rectory, 
and  living  as  aforesaid,  and  of  all  the  issues  and 
profits  thereof.  And,  though  the  defendant  has 
been  repeatedly  desired  and  required  to  vacate  and 
yield  up  possession  of  the  rectory  house,  glebe 
land,  rectory,  and  living  aforesaid,  and  the  issues 
and  profits  thereof,  he  still  continues  to  keep 
possession  of  the  said  rectory  house,  glebe  lands, 
rectory,  and  living  aforesaid,  and  to  keep  the 
plaintiff  ejected  therefrom,  and  to  convert  to  his 
own  use  the  issues  and  profits  thereof,  to  the 
plaintiff's  great  loss  and  injury.  The  plaintiff 
claims  possession  of  the  rectory  house  and  glebe 
lands  aforesaid,  and  4000Z.  for  mesne  profits  from 
November,  1867,  until  such  possession  shall  be 
given. 

Demurrer  on  the  ground  that  the  statement  of 
claim  shows  that  the  plaintiff  is  not  entitled  to 
the  living,  and  that  the  defendant  is. 

The  demurrer  was  argued  before  Denman,  J.  in 
the  Common  Pleas  Division,  and  judgment  was 
given  for  the  defendant  with  costs. 

The  case  in  the  Common  Pleas  Division  is  re- 
ported ante,  Vol.  X.,  p.  624 ;  36  L.  T.  Bep.  N.  S. 
252. 

The  plaintiff  appealed. 

McCtymont,  for  plaintiff.— The  deed  of  registra- 
tion was  delivered  as  an  escrow,  and  the  statement 
of  claim  sufi&ciently  alleges  that  it  was.  Until  an 
exchange  is  effected  by  the  presentation,  institu- 
tion, and  induction  of  both  parties  to  it,  the  whole 
proceeding  is  void.  Here  the  deed  is  void,  and 
the  defen&nt  a  wrongdoer  in  entering  upon  the 
plaintiff's  rectory  and  uving.    He  cited 
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Downea  ▼.  Craig  (Judgment  of  Parker,  B.)»  9  M.  &  W. 

166; 
Blaokstone,  vol.  1,  p.  471 ; 
Gibson'B  Codex,  p.  821 ; 
Shepherd's  Tononatone,  p.  57; 
Watson's  Clergyman's  Law,  p.  28 ; 
Holt  and  Olover  ▼.  Bishop  of  Coventry  amd  LitcK' 

field,  Hob.   152 ;  Owen,   12 ;  1    PhiUimore's  Eo. 

Law  (ed.  1873),  p.  504. 

W.  0.  Harrison,  Q.G.  and  MoiiUon,  for  the 
defendant. — This  is  an  attempt  to  attach  a  parol 
condition  to  a  deed.  The  allegations  in  the  state- 
ment of  claim  do  not  support  a  delivery  of  the 
deed  as  an  escrow.  They  only  state  the  intention 
of  the  plaintiff  at  the  time  of  the  delivery. 
Ejectment  cannot  be  brought  in  respect  of  a 
"  living ;"  if  the  statement  means  that  the  plain- 
tiff is  in  possession  of  the  spiritualities,  and 
therefore  entitled  to  have  possession  of  the  rectory 
house,  glebe  and  profits,  it  has  not  stated  it.  A 
rector  cannot  be  dispossessed  of  his  living  except 
by  the  spiritual  court. 

McOVymont  replied, 

OocKBUEN,  C.J. — I  am  of  opinion  that  judgment 
must  be  given  in  favour  of  the  demurrer.  I  own 
to  having  had  considerable  doubt  in  the  course  of 
the  discussion  whether  the  4th  paragraph  of  the 
statement  of  claim  does  not  contain  allegations 
sufficient  to  show  that  the  bishop,  or  his  registrar, 
accepted  the  deed  of  resignation  subject  to  the 
concution  that  it  was  to  be  of  no  effect,  if  the 
exchange  of  livings  was  not  carried  out.  But  on 
the  whole  I  agree  with  the  rest  of  the  court  in 
thinking  that  the  4th  paragraph  is  insufficient  to 
show  that.  The  deed  of  resignation  may  either 
be  absolute  or  conditional.  Sere  it  is  in  terms 
absolute,  and  I  think  the  plaintiff  cannot  be  heard 
to  say  now  that,  although  by  the  terms  of  the  in- 
strument his  resignation  was  absolute,  he  intended 
it  only  to  take  effect  upon  certain  conditions 
being  fulfilled.  It  has  occurred  to  m^  mind  that 
something  more  than  a  mere  resignation  is  requi- 
site in  order  to  constitute  a  viJid  resignation. 
There  must  be  also  an  acceptance  of  the  resisna- 
tion  by  the  bishop.  Now  I  think  that  if  the  bishop 
insisted  on  accepting  the  resij^nation  absolutely 
according  to  the  terms  of  the  deed,  the  plaintiff 
cannot  afberwards  relv  on  the  condition,  and  if  he 
were  to  have  acceptea  it  subject  to  puch  a  condi- 
tion expressed  in  .the  deed,  as  the  plaintiff  now 
insists  upon,  the  object  being  an  exchange  of 
livings,  and  the  condition  being  assumed,  the  deed 
would  be  void.  The  statement  of  claim  asserts 
that  at  the  time  of  executing  the  deed  the  plain- 
tiff explained  fully  and  explicitly  to  the  registrar 
his  object  and  intention  in  executing  and  de- 
livering the  deed,  and  the  registrar  accepted 
the  deed  to  hold  for  that  purpose  only,  and 
the  bishop,  and  the  registrar,  and  the  patron 
knew  of  the  plaintiff's  object  and  intention  in 
delivering  the  deed.  Now,  if  the  bishop  had 
accepted  the  deed  on  these  terms,  and  had  ex- 
plained that  he  accepted  subject  to  the  condition 
that  the  deed  was  to  be  void  if  the  exchange  was 
not  perfected,  I  think  it  then  would  have  been  a 
conditional  acceptance  of  the  resignation,  notwith- 
standing the  deed  in  terms  was  absolute;  but 
when  the  statement  of  claim  is  looked  at,  it 
amounts  to  no  more  than  this,  that,  whereas  the 
plaintiff  did  explain  to  the  registrar  that  the 
resignation  was  intended  to  be  subject  to  the 
exchange  being  affected,  and  the  registrar  did 
accept  the  deed*  it  is  not  sufficiently  stated  that  the 


deed  was  accepted  on  the  terms  that  it  was  to  be 
void  on  the  condition  not  being  fulfilled.  I  think 
that  is  a  most  material  part  of  what  ought  to  have 
been  stated,  and  unless  it  is  explicitly  stated,  the 
statement  of  claim  is  bad,  and  our  ju<lgment  must 
be  for  the  defendant. 

Bbamwell,  L.  J. — I  am  of  the  same  opinion.  I 
concur  in  the  doubts  expressed  by  the  Lord  Chief 
Justice.  I  think  the  statement  of  claim  would 
have  been  good  if  words  had  been  interpolated  to 
the  effect  that  the  deed  was  delivered  as  an  escrow, 
or  that  the  bishop  agreed  to  accept  the  resignation 
only  on  the  event  ot  an  exchange  being  effected, 
but  I  think  that  is  not  the  meaning  of  the  words 
as  they  stand.  I  never  thought  to  regret  the  days 
of  special  demurrers,  but  a  special  demurrer  in 
this  case  would  have  saved  the  necessity  of  long 
arguments. 

Brett,  L.J. — There  is  no  allegation  in  this 
atatement  of  claim  that  the  deed  was  delivered  as 
an  escrow,  or  that  the  deed  of  resignation  was 
accepted  subject  to  the  condition.  Assuming, 
what  I  think  is  extremely  doubtful,  that  evidence 
as  against  these  defendants  might  be  given  in 
support  of  both  these  assertions,  I  am  very  strongly 
of  opinion  that  the  4th  paragraph  of  the  statement 
of  claim  does  not  sufficiently  allege  that  the  deed 
was  offered  to  or  accepted  by  the  registrar,  subject 
to  any  such  condition  as  has  been  suggested.  It 
seems  to  me  that  it  not  only  fails  in  tnat  respect, 
but  it  is  drawn  in  a  form  which  shows  that  who- 
ever drew  it  doubted  whether  he  could  prove  his 
case  to  that  extent.  The  4th  paragraph  states 
what  took  place  at  the  time  of  the  delivery  of  the 
deed  to  the  registrar,  and  merely  states  that  the 
plaintiff  then  made  a  statement  that  his  intention 
was  that  if  the  exchange  was  not  carried  out,  the 
deed  of  resignation  was  to  be  void.  It  is  obvious 
that  his  intention  is,  in  delivering  the  deed,  that 
it  might  be  the  first  step  towards  effecting  an  ex- 
change of  livings.  Then  the  statement  ^oes  on  to 
state  something  in  the  mind  of  the  plamtiff,  and 
made  known  to  the  registrar,  but  it  carefully 
abstains  from  stating  what  the  intention  or  desire 
in  the  mind  of  the  registrar  was,  or  that  he 
accepted  the  deed  subject  to  the  condition.  It  is 
well  known  that  the  mode,  and  the  only  mode,  of 
effecting  an  exchange  with  conditions  now,  is  that 
an  absolute  deed  of  resignation  should  be  delivered. 
I  am  of  opinion  that  our  judgment  should  be  for 
the  defenoant. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff,  Lee  and  Pemherton, 
Solicitors  for  defendsmt.  Maples,  Teesdale  and 
Co. 


Friday,  May  4, 1877. 
(Before  Jambs,  Bagoallat  and  Bbxtt,  L. JJ.) 
Cook  v.  Wabd.  (a) 
Local  doomage  hoa^d — Towers  delegated  to  eotn* 
miMee—Land  Drainage  Act  1861  (24  ^  25  VicL 
c,  133),  8ch,  part  u.,  doMse  6. 
Plaintiff'  owned  la/nds  in  a  separate  drainage  dis^ 
iricf,  constituted  under  a  provisional  order  made 
in  pwsuamce  of  the  Land  Drainage  Act  1861. 
The  drainage  hoard  of  the  district,  of  whom  de» 
fendant  was  one,  duU/  a/ppointed,  under  part  iL, 
dause  6,  of  the  Act,  a  committee,  consisting  of 
defendant  and  two  others,  to  exercise  the  powers 

(a)  Beported  by  W.  Apputoh,  Esq.,  BaRister4it-Law. 
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conferred  hy  the  Act.  An  excesewe  rainfdU  oo 
curred,  ana  ihe  eotMmUee  agreed  among  them' 
Beivea  thai  each  one  of  them  ehould  tpaieh  over  a 
9epar€Ue  allotted  pontion  of  a  long  dyke  running 
throughihed%etriet,aaidin  case  of  emergency  should 
exendaefWWireepeci  to  thai  portion,  the  powers 
delegated  hy  the  hoard  to  the  committee.  Defen- 
dant accordingly  cut  through  some  gcUewQAfs 
leading  through  some  closes  of  tlie  plaintiff,  in 
order  to  prevent  the  plaintiff's  land  and  that  of 
other  persons  from  being  flooded.  The  defendant, 
in  80  doing,  acted  reasonably  and  properly,  and 
the  committee  (approved  oj  his  acts. 

In  an  action  by  the  plaiimUff  to  recover  damages  for 
injury  to  his  lands  in  consequence  of  the  defen^ 
dcuiWs  so  cutting  the  gateways,  it  was 

Held,  affimUng  the  decision  of  the  Convmon  Fleas 
Division  (Lord  Coleridge,  GJ,  and  lAndley,  J.), 
thai  the  plaintiff  wets  enHfled  to  maintain  his 
action,  a*  the  powers  delegated  to  the  convnvittee 
hy  ihe  board  could  not  be  sub-delegated  by  the 
committee  to  the  defendant,  and  he  was  therefore 
not  justified  by  ihe  staitUe  in  acting  inde- 
pendently. 

Appeal  from  the  Common  Fleas  Division. 
Statement  of  claim : 

1.  The  plaintiff  was  possessed  of  two  closes  of 
land  situate  in  that  portion  of  Deeping  St. 
Nicholas,  in  the  county  of  Lincoln,  known  as  the 
Counter  Drain  Washes,  and  bounded  by  lands  of 
R.  Eyerard  towards  the  east,  by  the  Counter 
Drain  towards  the  south,  and  by  lands  of  B.  Parr's 
devisees  towards  the  west,  and  of  a  ditch  and  of 
two  gateways  or  passages  forming  the  entrance 
from  the  road  on  tne  bank  of  the  river  Glen  over 
said  ditch  into  the  said  respective  closes,  and  of 
certain  other  lands  near  to  tne  said  ditch,  all  situ- 
ate in  the  parish  of  Deeping  St.  Nicholas,  in  the 
county  of  Lincoln. 

2.  The  water  passing  along  the  said  ditch  law- 
fully passed  and  was  carried  by  means  of  culverts 
or  tunnels  under  the  said  gateways  or  passages 
forming  sach  entrance  as  aforesaid. 

3.  At  divers  times  in  July  1875,  the  deffmdant 
wrongfully  broke  and  entered  the  said  closes  and 
the  said  ditch  and  passages  and  gateways  respec- 
tively, and  broke  down  and  dug  up  and  destroyed 
the  said  passages  and  gateways,  and  the  said 
culverts  and  tunnels  under  the  same  respectively, 
and  dug  holes  in  the  said  closes  and  passages,  and 
gateways  respectively,  and  removed  large  quanti- 
ties of  earth  and  soil  therefrom,  and  damaged  and 
destroyed  the  same. 

4.  By  means  of  the  premises,  large  quantities  of 
water  were  wrongfully  caused  and  permitted  to 
flow  and  did  flow  from  off  certain  lands  of  the 
defendant,  and  other  lands  through  and  along  the 
said  ditch  into  and  along  the  said  closes  and  the 
said  other  lands  of  the  plaintiff,  and  remained 
thereon  for  a  long  time,  and  damaged  ihe  crops 
and  seeds  of  the  plaintiff  then  growiog  thereon, 
and  the  plaintiff  was  deprived  of  means  of  access 
for  himself  and  his  cattle  to  and  from  the  said 
closes  and  the  said  road,  and  lost  the  use  of  the 
said  closes  and  other  lands,  and  was  otherwise 
damnified.  The  plaintiff  claimed  2202.  damages, 
and  such  further  or  other  relief,  by  injunction  or 
otherwise,  as  the  nature  of  the  case  might  re 
quire. 

The  material  parts  of  the  statement  of  defence 
were  as  follow : 

5.  The  Counter  Brain  Washes  is  a  drainage 


District,  duly  constituted  under  the  Land  Drainage 
Act  1861,  and  the  Land  Drainage  Supplemental 
Act  1873. 

6.  Before  the  happening  of  the  alleged  griey- 
ances,  or  any  of  them,  the  defendant  had  been 
duly  appointed  a  member  of  the  Drainage  Board 
of  the  said  district. 

7.  Such  of  the  acts  in  the  statement  of  claim 
complained  of  as  were  done  by  or  under  the 
authority  of  the  defendant,  were  so  done  by  him  in 
his  capacity  of  member  of  the  board,  and  under 
and  by  virtue  of  the  authority  of  the  board  and  of 
a  committee  thereof  duly  constituted,  and  were 
within  the  powers  conferred  upon  the  defendant 
as  and  beuag  a  member  of  such  drainage  board 
and  upon  the  said  drainage  board,  and  the  said 
committee  thereof,  by  the  Land  Drainage  Act 
1861,  and  the  Land  Drainage  Supplemental  Act 
1873,  and  the  defendant  has  not  done  anything 
in  excess  of  such  powers,  nor  did  he  in  doing 
the  said  acts  cause  to  the  plaintiff  any  unneoeseary 
damage. 

8.  Immediately  before  the  happening  of  the 
events  in  the  statement  of  claim  complained  of,  a 
large  quantity  of  rain  had  fallen,  and  a  certain 
dyke  called  the  Soah  Dyke  was  full  of  water,  and 
there  was  not  sufficient  outfall  for  the  water 
therein ;  thereupon  the  defendant,  as  such  member 
of  the  drainage  board  as  aforesaid,  and  acting 
under  the  authority  of  the  said  board  and  of  a 
committee  thereof  duly  constituted,  caused  certain 
culverts  or  tunnels  which  had  been  previously  con*' 
structed  by  the  said  drainage  board  in  order  to 
carry  off  the  water  from  the  said  Soah  Dyke  to  be 
cut,  and  otherwise  cleaned  out  and  enlarged  the 
said  tunnels.  Averment,  that  the  acts  in  this  para- 
graph mentioned  were  the  allej^  (grievances  in 
the  statement  of  claim  complamed  of,  and  thac 
the  said  acts  were  done  by  the  defendant  in  such 
capacity  and  under  such  authority  as  in  the  lasb 
preceding  paragraph  mentioned,  and  were  deemed 
oy  the  defendant  to  be,  and  were  in  fi&ct,  reason- 
able and  proper  to  be  done  in  order  to  carry  off 
the  flood  water  which  had  accumulated  within  the 
said  drainage  district.    Issue  taken. 

The  plaintiff's  land  was  situated  in  a  district 
which,  by  a  provisional  order  of  the  Inclosure 
Commissioners,  made  on  the  6th  Feb.  1873,  in 
pursuance  of  the  Land  Drainage  Act  1861  (24  & 
25  Yict.  c.  133),  was  constituted  a  separate  drain- 
age district  by  the  name  of  The  Deeping  Fen 
Separate  Drainage  District.  The  provisional  order 
was  confirmed  by  the  Land  Drainage  Act  1873 
(36  Yict.  c.  24),  and  by  the  order  il  was  provided 
that  the  drainage  board  of  the  district  should 
consist  of  nine  members,  one  of  them  being  the 
defendant. 

The  Land  Drainage  Act  1861,  provides,  in  Part 
II.,  for  the  formation  of  drainage  districts.  By 
sect.  66,  **  The  superintendence  of  matters  relatini; 
to  drainage  within  a  drainage  district  shall  be 
vested  in  a  board  hereinafter  called  a  drainage 
board,  and  such  board  shall  be  a  body  corpo- 
rate," &o.  By  sect.  67,  the  drninage  board  are  to 
exercise  all  powers  by  that  or  any  other  Act  of 
Parliament,  law,  or  custom,  vested  in  or  exercise- 
able  by  commissioners  of  sewers  within  their  juris- 
diction, Ac.  By  sect.  70,  "Subject  to  any  pro- 
visions to  the  contrary  that  may  be  made  by  the 
provisional  order  constituting  the  district,  the 
mode  of  electing  members  of  drainage  boards,  and 
the  proceedings  of  drainage  boards  shall  be  con-- 
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ducted  in  manner  directed  by  the  schedule  annexed 
hereto." 

Part  II.  of  the  schedule  deals  with  theproceed- 
ings  of  drainage  boards.  By  clause  6,  **  Tne  board 
may  delegate  any  of  their  powers  to  committees 
consisting  of  such  member  or  members  of  their 
body  as  they  think  fit.  Any  committee  so  formed 
shall,  in  the  exercise  of  the  powers  delegated 
conform  to  any  regulations  that  may  be  imposed 
upon  them  by  the  board." 

By  clause  8,  "  A  committee  may  meet  and 
adjourn  as  they  think  proper.  Questions  at  any 
meeting  shall  be  determined  by  a  majority  of 
votes  of  the  members  present,  and  in  case  of  an 
equal  division  of  votes  the  chairman  shall  have  a 
second  or  castingvote." 

The  Deepins  Fen  Drainage  Board  duly  held  a 
meeting  on  the  27th  April  1875,  when  the  fol- 
lowing resolution  was  passed : — "  Resolved,  that 
Mr.  B.  Ward,  Mr.  S.  Andrews,  and  Mr.  Gharles 
Flowright  be  appointed  a  committee  to  act  in  any 
case  of  emergency,  with  all  the  powers  conferred 
by  the  provisional  order  15th  May  187B,  on  such 
committee."  Acting  under  that  resolution,  the 
three  members  of  tne  committee  agreed  among 
themselves  that,  with  respect  to  the  South  Dyke, 
a  drain  about  five  miles  long,  which  received  the 
soakage  and  the  overflow  of  the  river  Glen,  and 
which  passed  in  front  of  lands  of  the  plaintiff 
and  of  other  persons,  a  separate  part  of  the  dyke 
should  be  allotted  to  each  of  them,  over  which  he 
was  to  watch,  and,  in  case  of  emergency,  to  exe- 
cute the  power  delegated  to  the  committee  by  the 
board.  The  defendant,  in  execution  of  the  power 
so  delegated  to  him  by  his  fellow  committeemen, 
cut  through  some  gateways  leading  to  the  plain- 
tiff's closes,  in  order  to  let  off  the  water  which 
had  accumulated  in  the  dyke  through  the  exces- 
sive rain&U,  the  culverts  under  the  gateways 
being  too  small  to  allow  the  water  to  pass  away 
quickly  enough.  This  course  was  necessary  in 
order  to  prevent  the  flooding  of  the  plaintiff  s  or 
the  other  persons'  lands,  and  it  was  approved  by 
the  committee. 

At  the  trial  before  Mellor,  J.,  and  a  special  jury 
at  the  last  Lincoln  Spring  Assizes,  the  learned 
judge  left  the  following  questions  to  the  jury  :— 

1.  Was  the  damasce  done  to  the  plaintiff's  land 
occasioned  by  the  excessive  rainfall,  combined 
with  the  soakafl^e  and  overflow  of  the  Glen  and 
Gounter  Drain  and  the  shutting  of  the  staunch  at 
the  outfall  of  the  tunnel  P    Answer,  Yes. 

2.  Was  any  damaee  done  to  the  plaintiff's 
land  by  the  ant  of  cutting  the  gateways,  which 
could  be  estimated  as  the  result  of  that  act  P    No. 

3.  Was  the  cutting  of  the  gateways  a  reasonable 
and  proper  act  under  the  circumstances,  and  was 
it  done  with  ordinary  and  reasonable  care  P     Yes. 

4.  Did  the  defendant  act  in  the  reasonable 
belief  that  he  was  doing  that  which  was  for  the 
best  under  the  provisions  of  the  Land  Drainage 
Act  and  the  powers  conferred  on  the  committee  P 
Yes. 

5.  Was  the  act  of  cutting  the  gateways  au- 
thorised by  the  two  other  members  of  the  com- 
mittee?   Yes. 

Mellob,  J.  thereupon  entered  a  verdict  for  the 
defendant,  but  directed  the  jjuir  to  assess  the 
damages  sustained  by  the  plaintiff  contingently. 
The  jury  assessed  the  damages  at  la.,  and  leave 
was  reserved  to  the  plaintiff  to  move  to  enter  a 
verdict^  and  judgment  for  Is,  without  costs,  if  the 


court  should  be  of  opinion  that  the  defendant  was 
not  justified  under  tne  Act. 

Qraham,  for  the  plaintiff,  moved  accordingly, 
and  on  cause  being  shown,  the  Gommon  Pleas 
Division  ordered  judgment  to  be  entered  for  the 
plaintiff,  pursuant  to  leave  reserved,  on  the  ground 
that,  neither  by  the  provisional  order,  the  Act,  nor 
the  resolution  appointing  the  committee,  had  they 
any  power  to  act  otherwise  than  jointly  and  in 
concert. 

'i  he  defendant  appealed. 

Mellor,  Q.G.  and  Buaard,  Q.G.  for  defendant. — 
If  the  board  had  delegated  their  powers  to  any  one 
member  of  the  board,  he  would  have  been  autho- 
rised to  exercise  those  powers.  From  the  nature  of 
the  case,  the  committee,  to  be  of  any  service,  could 
not  be  together  in  one  place.  They  were  bound  to 
be  in  different  places  as  the  emergency  arose.  They 
accordingly  must  settle  in  concert  a  principle  of 
action,  and  leave  the  details  to  be  carried  out 
by  each  singly.  The  Act  contemplates  this 
course,  and  the  defendant  was  authorised  by  it, 
to  act  as  he  did. 

Lawranee,  Q.G.  and  Qrdham,  for  the  plaintiff 
were  not  called  on  to  argue. 

Jajies,  L.J. — I  do  not  see  any  reason  to  differ 
from  the  judgment  of  the  Gommon  Pleas  Division. 
It  is  difficult  to  controvert  the  principle  upon 
which  Lord  Goleriage  decided,  that  where  powers 
are  delegated  to  a  body,  they  cannot  sub-delegate 
them.  It  is  said  for  the  defendant  that  the 
principle  upon  which  each  member  was  to  act 
was  settled  oy  the  committee  in  concert,  and  that 
they  left  it  to  each  member  to  look  after  the 
details  only,  but  it  is  difficult  to  see  what  the 
principle  was.  If  all  three  had  agreed  that 
the  gateways  must  be  cut  and  the  other  two 
had  ordered  the  defendant  to  cut  them,  he  might 
have  been  justified,  but  it  does  not  appear  that  the 
question  of  the  gateway  ever  entered  into  the 
mind  of  the  committee  at  all.  That  being  so, 
I  think  we  must  say  that  the  defendant  was  not 
acting  under  the  orders  of  the  committee,  and  was 
not  justified  bv  the  Act. 

Baogallat,  L.J.  concurred. 

Bbett,  L.J. — I  am  sorry  that  I  must  a^p*ee  that 
our  judgment  must  be  for  the  plaintiff.  The 
defendant  could  only  justify  his  acts  by  showing 
that  he  was  acting  under  tne  orders  of  the  com- 
mittee, and  this  he  has  not  done. 

Judgment  for  plaintiff .    Judgment  affirmed. 

Solicitors  for  the  plaintiff,  Wright^  Banner,  and 
Wright,  for  Bonner  and  OaUhrop,  Spalding. 

Solicitors  for  the  defendant,  Varley  and  Toyn' 
hee,  for  Toynbee,  Larkin,  and  Toynbee,  Lincoln. 


(Before  the  Lobb  Ghancelloe  (Gaims),  Gockbubk, 
G.J.,  and  Bbjlmwell,  L.J.) 

June  25  and  26, 1877. 

Thohpson  and  Gompaht  V,  Thb  Sundeklakd  Gas 

Gompant.  (a) 

Chsworke  Olamee  Act  1847  (10  Vict.  c.  15),  es.  6,  7 
—  Power  to  lay  down  pipee — OeUar  formed  by 
a/rch  under  street — Building. 

By  the  Gasworks  Glomes  Ad  1847,  sect.  6,  gas 
companies  may  open  and  breaJc  up  the  soU  and 
pavement  of  streets,  and  lay  down  pipes;  pro- 
vided,  hy  sect.  7,  that  they  shall  not  lay  aown 

(a)  Beoorted  bv  P.  B.  Bmoaasm  Etg.«  Buzistar-at-lAw. 
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fripM  into,  ihrofMh,  or   agadnH  any  building 
foUhaut  the  oumera  and  ocou/pier's  consent. 
Defendants  laid  down  their  pvpes  so  as  to  break 
into  pladntiffs*  ceUar,  which  was  formed  by  an 
underground  arch  which  supported  the  street. 
Held,  reversing  the  judgment  of  Lopes,  J,,  thcU  the 
eeUar  w(u  a  buuding  within  sect,  7,  and  there- 
fore   defendants  were  not  acting  within    their 
powers,  and  plaintiff  could  recover  for  the  damage 
done. 
Appeal  by  the  plaintiffs  from  the  judgment  of 
Lopes,  J. 

The  defendants  were  laying  down  gas  pipes 
in  a  street  under  the  powers  of  an  Act  of  Parlia- 
ment incorporating  the  GhMworks  Glauses  Act 
1847  (10  Vict.  c.  16)  (a),  and  in  the  course  of 
their  works  they  broke  into  and  damaged  a  cellar 
belonf^g  to  the  plaintiffs.  The  street  was  sup- 
ported on  brick  arches,  and  the  plaintiffs'  cellar, 
which  was  nsed  for  keeping  stores  in,  was  under 
one  of  these  arches,  ana  was  formed  by  the  arch. 
The  damage  sued  for,  which  was  done  to  the 
plaintiffs  by  the  defendants'  breaking  through 
the  arch,  was  assessed  by  the  jury  at  25Z. ;  the 
jury  found  that'  the  defendants  had  not  been 
^ilty  of  negligence.  The  learned  judge  directed 
judgment  for  the  defendants,  and  the  plaintiffs 
appealed. 

M'Clymont  for  the  plaintiffs. — The  defendants 
were  not  acting  within  the  powers  conferred  upon 
them  by  the  Gasworks  Glauses  Act  1847  (10  Vict. 
c  15),  8.  6,  in  breaking  the  arch,  and  were  there- 
fore trespassers,  and  the  plaintiffs  are  entitled  to 
reooryer  for  the  damage  which  has  been  done. 
This  archway  was  a  building,  the  property  of  the 
plaintiffs,  and  therefore  the  defendants  were  abso- 
lutely prohibited  by  sect.  7  from  interfering  with 
it  without  the  plaintiffs'  consent.    He  cited 

Qoodson  T.  Richardson,  80  L.  T.  Bep.  N.  8.  142: 

L.  Bep.  9  Ch.  221 ; 
Be  Badger,  8  £.  A  B.  728. 

Hersehell,  Q.G.  and  Shield  for  the  defendants.— 
This  was  not  a  building  within  the  meaning  of 
sect.  7,  but  was  only  an  arch  on  which  the  street 
was    supported,   and    therefore   the   defendants 

(a)  By  the  Gatworkfl  CUoaes  Aot  1847  (10  Viot.  o.  15), 
■.  8,  the  word  **  street "  Hball  inolnde  anv  street,  oourt, 
or  all^,  highway,  lane,  roed,  thorooghlare,  or  pablio 
paseege  or  plaoe  within  the  limits  of  the  spedal  Aot. 

8eot.  6.  The  undertakers,  nndw  saoh  snpeiintendenoe 
mm  is  hereiiiafter  sptfoified,  may  open  and  break  op  the 
soil  and  pavement  of  the  seyeral  streets  and  bndges 
within  the  limits  of  the  speoial  Aot,  and  may  open  and 
break  op  any  sewers,  drains,  or  tnnnels  within  or  under 
■noh  streets  and  bridges,  and  lay  down  and  plaoe  within 
the  same  limits  pipes,  oondnits,  seryioe  pipes,  and  other 
works,  and  from  time  to  time  repair,  alter,  or  remoTe 
tlie  same,  and  also  make  any  sewers  toat  may  be  neoes- 
■axy  for  oarryin|[  off  tiie  washings  and  waste  liquids 
whioh  may  arise  in  the  making  of  the  gas,  and  for  the 
purposes  aforesaid  may  remore  and  nse  all  earth  and 
materials  in  and  tuder  snoh  streets  and  bridges,  and 
th^  may  in  sndh  streets  erect  any  pillars,  lamps,  and 
tfthar  works,  and  also  all  other  aots  whioh  the  under- 
takers shall  from  tame  to  time  deem  neoeesary  for  snp- 
pl^jrhig  ns  to  the  inhabitants  of  the  distriot  inolnded 
within  the  said  limits,  doing  as  little  damage  as  may  be 
in  the  ezeontion  of  the  powers  whowby  or  by  the  special 
Aot  granted,  and  making  eompensation  for  any  damage 
whioLmay  be  done  in  the  ezeontion  of  snoh  powers. 

Seot.  7.  Fkovided  always  that  nothing  herein  shall 
MiChofiM  or  empower  the  undertakers  to  lay  down  or 
plaoe  any  pipe  or  other  works  into,  through,  or  against 
any  builaing,  or  in  any  land  not  dedicated  to  pnblS)  nse, 
without  the  consent  of  the  owners  and  occupiers 
thsreof  •  .  ." 


were  justified  under  seot.  6.  Sect.  7  refers  only 
to  buildings  above  the  soil  of  the  street,  and  not 
to  underground  arches  such  as  this. 

(Other  questions  were  discussed  in  the  course 
of  the  argument,  but  it  is  unnecessary  to  refer  to 
them,  as  the  court  did  not  give  judgment  on 
them.) 

The   Lord    Ghancellor.  —  This  case  raises  a 
simple  question  on  the  construction  of  the  Gas* 
works  Glauses  Act  1847  (10  Yict.  c.  15),  and  there 
is  no  other  question  in  the  case.    The  company 
were  exercising,  as  they  thought,  the  powers  con- 
ferred upon  them  by  the  Act,  when  they  did 
what  is  complained  of,  and  the  jury  have  found 
that  there  was  no  negligence ;  if  they  had  parlia- 
mentary power  therefore  to  do  what  they  have 
dore,  there  is  an  end  of  the  case,  and  they  are 
right;    if    not    the    plaintiffs    are    entitlecl   to 
damages,  and  the  amount  is  25Z.    The  gas  com- 
pany laid  down  pipes  under  the  road,  and  the 
road  was  supported  by  brick  arches;  the  com- 
pany opened  the  soil  of  the  road  and  came  down 
on  the  arches.    They  broke  in  and  did  damage  to 
an  arch  belonging  to  the  plaintiffs  to  the  amount 
of  25L    Sect.  6  of  the  (iasworks  Glauses  Act, 
gives  power  as  to  streets  and  bridges,  and  no 
doubt  very  large  powers  are  conferred  on   the 
undertakers  by  that  section,  when   it  provides 
that  they  "mav  remove  and  use  all  earth  and 
materials  io  and  under  such  streets  and  bridges." 
The  assumption  of  the  Legislature  seems  to  have 
been  that  the  company  might  take  a  street  (as 
defined  in  the  interpretation  clause  of  the  Act 
(sect.  3),  or  a  bridge,  as  something  dedicated  to 
the  public,  and  having  nothing  under  it  which 
may  not  be  taken,  and  the  Gas  Uompany  might  be 
trusted  to  go  down  under  the  streets  and  bridges 
and  execute  their  works  as  they  think  fit.    If  the 
the  matter  stood  here,  and  the  company  came 
upon  an  archway  under  a  street,  and  broke  it  up 
or  removed  it,  on  the  construction  of  sect.  6,  pos- 
sibly a  question  might  arise  whether  an  archway 
came  under  the  words,  "  all  earth  andf  materials  in 
and  under  such  streets  and  bridges."    It  is  not 
necessary  to  decide  this  question,  but  my  own 
opinion  is,  that  if  it  depended  on  sect.  6  alone,  the 
companv  would  have  an  absolute  rieht  to  lay 
down  their  pipes  under  streets  or  brioges  when- 
ever they  tnonght  fit.     But   seot.  7   puts    the 
matter  beyond  all  doubt,  for  it  provides  that  the 
company  shall  not  lay  pipes  "  mto,  through,  or 
against  an^  building."    Assuming  that  an  aroh 
is  a  building  within  the  meaning  of  sect.  7,  Mr. 
Shield  says  that  a  building  in  that  section  means 
a  building  above  and  not  under  the  soil  of  the 
road.  Sect.  6  empowers  the  gas  company  to  do  their 
works  in  and  under  streets  and  bridges,  and  sect. 
7  is  added  by  way  of  proviso  to  prevent  their 
interfering  with  buildings,  and  on  what  principle 
is  it  not  to  include  a  building  which  is  under  the 
road  P    It  seems  to  me  that  it  must  include  snoh 
a  building.    Both  reason  and  common  sense  agree 
with  that  construction,  for  this  legislation  would 
have  been  very  wrong  and  unjust  if  Parliament 
had  given  power  to  the  Gas  Gompan^  to  lay  down 
their  mains  and  pipes  in  a  building  simply  because 
it  was  under  the  road.    We  know  that  there  are 
many  houses  in  London  which  have  cellars  and 
other  extensive  premises  attached   to  them  ex- 
tending under  the  street,  and  it  cannot  have  been 
intended  that  such  premises  as  these  should  be 
interfered  with    in    this  way.     Then,  was  it   a 
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bailding  within  bhe  meaning  of  sect.  7,  which  the 
company  interfered  with  in  this  oaseP  The 
arches  stood  under  the  street,  and  their  history  is 
not  dear;  it  may  be  that  they  were  erected  to 
support  the  roacf,  or  they  may  have  been  made 
for  the  owner  of  the  land  to  use  as  cellars,  or  for 
some  similar  purpose.  Certainly  they  were  sup- 
porting the  road,  and  they  had  been  used  by  the 
landowners,  for  they  were  occupied  as  store  cellars. 
They  were  not  a  natural  formation,  but  were  arti- 
ficial, and  they  were  useful  to  the  owners  of  the  land 
for  purposes  for  which  buildings  are  commonly 
Qseo.  I  am  at  a  loss  to  conceive  why  they  should  be 
considered  not  to  be  buildings ;  in  my  opinion  they 
are  buildings  clearly  within  the  meamng  of  the 
7th  section.  The  result  is,  that  the  defendants 
have  not  Parliamentary  powers  to  interfere  with 
the  buildings  which  they  haye  interfered  with, 
and  having  exceeded  their  powers,  they  have 
become  trespassers,  and  are  liable  in  damages  to 
the  plaintiffs.  The  decision  of  the  learned  judge 
must  therefore  be  reversed,  and  judgment  entered 
for  the  plaintiff  for  252. 

GoGKBUBif,  G.J. — ^I  agree  in  the  result,  but  not 
exactly  on  the  same  grounds,  for  on  the  con- 
struction of  sect.  6, 1  think  that  the  defendants 
were  acting  beyond  their  powers,  which  appear  to 
me  to  be  limited  by  that  section  to  layiug  down 
pipes  within  the  soiL  I  cannot  think  that,  the 
power  being  thus  limited  to  the  right  of  laying 
down  pipes  within  the  soil*  anythng  which  is  not 
the  s<m  can  come  within  the  power.  It  may  be  a 
question  to  what  depth  the  soil  of  the  street  will 
extend,  but  I  think  that  the  power  to  lay  down 
pipes  under  the  street  is  co-extensive  and  com- 
mensurate with  what  is  the  soil  of  the  street.  I 
agree  with  the  Lord  Chancellor  as  to  the  meaning 
of  sect.  7,  and  I  reject  the  contention  of  Mr. 
Shield  that  it  applies  to  buildings  which  are 
^bove  ground  only.  For  the  reasons  which  have 
been  given  by  the  Lord  Chancellor,  I  think  it 
cannot  be  so  limited*  Houses  which  are  built 
partly  below  the  surface  of  the  street,  are  build- 
ings under  ground,  and  I  think  the  Legislature 
meant  to  compel  the  companies  to  divert  the 
course  of  their  pipes  so  as  to  avoid  all  buildings 
either  under  or  on  the  street.  If  the  arches  were 
constructed  solely  to  support  the  street,  it  might 
be  a  question  whether  they  would  be  buildings 
within  the  meaning  of  the  7tH  section  or  not,  but 
here,  having  been  apparently  used  as  long  as  the 
street  was  there  by  the  owners  of  the  land,  and 
having  been  used  as  subsidiary  to  the  occupation 
of  the  adjoining  houses,  they  are  buildings  dis- 
tinguishable from  a  mere  construction  for  the 
Eurpose  of  supporting  the  road.  There  ought  to 
e  judgment  for  the  plaintiff  for  25Z. 
Bramwell,  L.J. — I  am  of  the  same  opinion.  I 
think  this  is  a  building  within  the  meaning  of 
sect.  7.  It  cannot  be  denied  that  if  the  surface  of 
the  road  were  taken  away  and  the  arch  left 
standing,  it  would  be  a  building  and  a  building 
only.  Mr.  Shield's  construction  is  impossible, 
because  he  argues  that  sect.  7  is  meant  to  apply 
to  buildings  above  gpround  only,  but  sect.  6  only 
gives  authority  to  place  pipes  under  ground.  The 
two  sections,  therefore,  according  to  the  con- 
struction contended  for,  would  mean  that  the 
company  might  lay  down  pipes  under  gpround, 
provided  that  they  should  not  be  authorised  to 
lay  them  down  in  buildinp^s  above  ground ;  but 
that  cannot  be  the  meaning.    As  to  the  other 


point  I  agree  with  the  Lord  Chief  JuBtioe.  It 
seems  to  me  that  the  company  have  power  to 
acquire  an  easement  or  right  of  occupBncVa 
ana  this  is  to  be  acquired  gratuitoasly.  It 
is  evident,  therefore,  that  beneficial  oocapaiion 
is  not  to  be  interfered  with.  The  soil  of  a  road, 
generally  speaking,  is  of  no  use  to  the  owner  of 
the  land,  and  therefore  the  Legislature  intended 
that  this  comparatively  worthless  ownership 
should  be  disregarded.  Mr.  Herschell  says  tluUi 
it  might  be  the  subject  of  comi>en8ation,  but  I 
think  that  cannot  be.  Compensation  is  not  given 
for  a  right,  but  for  the  exercise  of  the  right.  I 
think  t^e  judgment  ought  to  be  reversed,  and 
judgment  entered  for  the  plaintiff  for  25L 

Judgment  reversed. 

Solicitor  for  plaintiff,  John  Tucker. 
Solicitors   for  defendants,  Johnson  and    Wea- 
theraU. 

srrriNGs  at  Lincoln's  inn. 


Tfewaiay,  Aprd  26, 1877. 
(Before  Jessel,  M.B.,  Jamcs,  and  Bagoallat,  L. JJ.) 
Floweb  V,  The  Local  Boabd  of  Low  Lettok.  (a) 

FubUo  HeaUh  Act  1875  (38  ^  39  Ftcf  e.  55),  s.  264 
— Action  against  local  hoard — Notice — Nttieanee 
— BamageB. 

The  object  of  the  2&4iih  section  of  the  PubUo  Health 
Act  1875,  which  provides  that  a  writ  or  process 
shall  not  he  sued  out  against  any  local  authority 
for  anything  done  or  intended  to  he  done  under 
the  provisions  of  the  Act  until  the  expiraiion  of 
one  calendar  month  after  notice,  is  to  give  the 
local  oAjUhority  an  opportunity  of  making  com' 
pensation  for  damages  which  they  may  have 
wrongfuU/y  occasioned,  without  the  esopense  of  an 
a4stion,  hut  that  provision  does  not  apply  to  an 
action  in  the  Chancery  Division  for  (ne  purpose 
of  obtaining  an  injunction  to  restrain  a  nuisance. 

Decision  of  Malins  F.O.,  reversed,  the  Oowrt  of 
Appeal  taking  a  different  view  of  the  object  of  the 
action. 

This  was  an  appeal  from  a  decision  of  Matins,  Y .C. 
The  hearing  in  the  court  below  is  reported  Yol.  X., 

p.  511,  where  the  facts  of  the  case  are  sufficiently 

stated. 
The  Yice-ChanceUor  being  of  opinion  that  the 

real  object  of  the  action  was  to  obtain  damages, 

held  that  notice  was  requisite,  under  the  264th 

section  of  the  Public  Health  Act  1875. 
From  this  decision  the  plaintiff  appealed. 

/.  Pearson,  Q.C.  CracknaU,  and  Bhehheare, 
for  the  appellant. — Our  main  object  is  to  obtain  an 
injunction  to  restrain  the  nuisance,  thoueh  we 
also  pray  for  damages  for  the  injury  alreaay  sas* 
tained  by  us.  It  has  been  held  that  the  264th 
section  of  the  Act  does  not  apply  to  a  Chancery  suit 
for  an  injunction,  to  which  an  acti9n  in  the  Chancery 
Division  is  now  equivalent : 

The  Attomsu'Oensral  v.  The  Hctekney  Local  Board, 
S3  L.  T.  Bep.  N.  S.  244 ;  L.  Bep.  20  Eq.  686 ; 

BaJcsr  v.  Corporation  of  Wisheach,  L.  Bep.  W.  N. 
1877,  p.  56. 

[They  were  stopped  by  the  court.] 

H.  A.  Gifard  (with  him  Qlaese,  Q.C.),  fof  the 
respondents. — ^This  is  really  an  action  for  damages, 
as  IS  dear  from  the  form  of  the  prayer,  and  the 
264th  section  of  the  Act  evidently  appUes  to  such 

(a)  Reported  bT  H.  Piat,  Eiq.«  Buri>t«r«fe-I*w. 
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an  action.  The  prayer  for  cm  injunction  is  merely 
sabsidiary.  The  whole  statement  of  claim  is  a 
money  demand.  The  Attomey'Qeneral  y.  The 
HcbtSmey  Local  Board  (uhi  swp.)  does  not  gOTem 
ti^s  case.  There  the  decision  proceeded  upon  the 
grofund  that  if  the  plaintiff  had  waited  for  a  month 
the  wrong  of  which  he  complained  might  be  irre- 
pftrable. 

No  reply  was  called  for. 

JsssBL,  M.B. — I  think  it  is  impossible  to  hold 
that  the  264th  section  of  the  Public  Health  Act 
1875,  applies  to  what  is  really  equivalent  to  a  bill 
in  the  Court  of  Chancery  for  an  injunction  to 
restrain  a  serious  or  irreparable  injury  requiring 
the  intervention  of  that  court.  I  think  the  plain 
object  of  the  section,  which  was,  moreover,  ex- 
plained in  the  case  of  The  Attomey-Oeneral  v.  The 
Hackney  Local  Board  {ubi  ewp.),  was  to  give  an 
opportunity  to  the  local  authority  to  maxe  com- 
pensation for  damages  which  they  might  have 
wrongfully  occasioned,  without  necessitating  all 
the  expense  of  an  action.  The  object  was  to  enable 
the  local  authority,  if  it  chose,  to  satisfy  its  lia- 
bility by  payment  or  tender  of  the  amount 
claimed.  But  I  do  not  think  that  the  section  was 
intended  to  apply  to  cases  of  nuisance,  as  if,  for 
instance,  the  local  authority  was  improperly  pull- 
ing down  a  house  or  stopping  up  a  sewer.  Other- 
wise, the  section  would  amount  to  a  licence  to 
every  local  board  to  do  any  injury  it  pleased,  with- 
out the  injured  party  being  able  to  interfere  till 
the  expiration  of  a  month,  when  the  damage  misht 
have  become  quite  irreparable.  It  is  not  contended 
by  the  defendants  that  that  is  the  meaning  of  the 
provision  in  question;  they  only  say  that  the 
present  action,  though  brought  in  the  Chancery 
Division,  is  really  an  old  common  law  action  for 
damages,  and  therefore  comes  within  the  264th 
section  of  the  Act.  Although  the  Court  of  Chan- 
cery has  ceased  to  exist,  and  a  statement  of 
chum  has  taken  the  place  of  a  bill  of  complaint, 
still  the  judges  of  the  High  Court  have  all  the 
jurisdiction  and  all  the  powers  which  the  Court  of 
Chancery  formerly  had,  and  can  grant  injunctions 
in  the  same  way  as  that  court  used  to  do,  and  the 
only  question  we  have  to  determine  is  whether 
this  is  merely  an  action  for  damages  or  an  action 
in  which  the  court  should  grant  an  injunction. 
Now,  on  the  statement  of  claim  I  am  satisfied  that 
the  acts  complained  of  do  create  an  intolerable 
nuisance,  and  that  the  main  object  of  the  action  is 
to  restrain  the  continuance  of  that  nuisance, 
althouf^h  the  prayer  also  asks  for  damages  for  the 
past  ii\ip7'  I  ttm>  therefore,  of  opinion  that  the 
plaintiff's  demurrer  to  the  statement  of  defence 
ought  to  be  allowed. 

Jamxs,  L.  J. — 1  take  the  same  view  of  the  case. 

Bagoallat,  L.J.  concurred. 

Appeal  aecordmghf  allowed,  with  coeta. 

Solicitors  for  the  appellant,  Houghtona  and  By- 
Add. 
Solidtors  for  the  respondents,  Robert  T.  Wragg. 


HIGH   COURT    OF   JUSTICE. 


QUEEN'S  BENCH  DIYISION. 

FridoAf,  June  15, 1877. 

Metropolitan  Board  op  Works  v.  New  Biver 

Company,  (a) 

Water  for  domestic  purpoeee — Public  pwrpoees — 
Fixed  rates — Agreement — Watering  roads — 10 
Vict.  c.  17,  s.  37—16  |- 16  Vict,  c  cte.  m.  35,  38, 
and  41. 

By  the  New  Biver  Company's  Act  1852,  sect,  35,  the 
com/pany  must  sv^ty  houses  wUhin  their  limits 
with  sufficient  water  for  domestic  purposes  at 
certain  fixed  rates. 

By  sect,  38,  domestic  purposes  are  not  to  indude 
engines  or  railway  purposes,  or  baths,  cattle,  or 
fountains,  or  fiusMng  sewers  or  drains,  or  a/ny 
trade  or  business  requMing  an  eastra  supply  of 
water. 

By  sect.  41,  the  company  shaU,  at  the  request  of  any 
consumer  of  water  for  purposes  other  than  the 
purposes  for  or  vn  respect  of  which  the  rales  or 
charges  are  thereinbefore  provided  or  Umited,  or 
at  their  own  instance,  afford  a  suppT/js  of  water 
by  means  of  a  meter,  and  charge  for  the  same  at 
certain  limited  rates,  according  to  the  quarterly 
consumption. 

By  sect,  37  of  the  Waterworks*  Clauses  Ad  1847 
{incorporated  in  the  said  Ad  of  1852),  the  under' 
takers  shall  provide  a  sufficient  supply  of  water 
for  cleansing  sewers  and  drains,  for  cleansing  and 
waterithg  streets,  and  for  other  public  purposes,  at 
rates  and  v/pon  conditions  to  be  agreed  to  by  the 
undertakers  or  to  be  settled  by  justices  or  by  an 
inspector. 

The  plaintiffs  demanded  from  the  defendants  a 
supply  of  water  by  meter,  under  the  said  ^Ast  sec- 
tion, for  watering  the  roads  and  gardens  on  the 
Victoria  Embankment,  such  supply  being  required 
only  during  one- third  of  the  year  and  the  driest 
weather : 

Held,  that  the  defenda/nis  were  not  bound  to  afford 
this  supply  at  the  limited  rates  fixed  by  sect,  41  ; 
but  that  they  were  entitled  to  daim  rales  for  such 
supply,  to  oe  fixed  by  agreement  or  settlement, 
UTMler  sect.  37  of  the  Waterworks*  Classes  Ad 
1847. 

This  was  a  special  case  stated  by  order  upon  the 

application  of  the  plaintiffs  without  any  plead- 
ings. 

1.  This  is  an  action  brought  to  try  the  right  of 
the  plaintiffs,  the  Metropolitan  Board  of  Works,  to 
have  afforded  to  them  by  the  defendants  a  supply 
of  water  by  meter,  under  the  provisions  of  the  4l8t 
section  of  the  New  Biver  Company's  Act  1852  (15 
&  16  Yict.  c.  clx.)f  for  watering  the  roads  and  gar- 
dens upon  the  Victoria  Embankment ;  the  defen- 
dants deny  their  obligation  to  supply  water  for 
such  purposes  under  that  section. 

2.  The  defendants  are  a  company  originally 
constituted  under  a  charter  granted  in  the  reign 
of  King  James  the  First  in  1620,  by  the  name  of 
"The  Governor  and  Company  of  the  New  Biver 
brought  from  Chadwell  and  Amwell,  to  London, 
for  bringing  water  from  certain  springs  at  Chad- 
well  and  Amwell,  in  the  county  of  Hertford,  into 
the  city  of  London,  for  the  supply  of  water." 

3.  The  defendants  were  not  restricted  by  the 
charter  to  any  price  or  terms  for  the  supply  of 

(a)  Beported  hj  M.  W.  J^cKmllam,  Esq.,  Bsniator-ttt-lAw. 
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their  water,  but  were  authorised  by  the  charter  to 
lay  down  their  pipes  and  acquire  property. 

4  The  defenaants  continued  to  act  solely  under 
their  charter  down  to  the  year  1852,  in  which  year 
the  said  New  Biver  Company's  Act  1852,   was 


5.  In  that  year  also  was  passed  the  Metropolis 
Water  Act  1852  (15  &  16  Vict.  o.  85),  since 
amended  by  the  Metropolis  Water  Act  1871  (34  & 
35  Vict.  c.  113). 

6.  By  the  35th  section  of  the  New  Biver  Com- 
pany's Act  1852,  it  is  enacted  as  follows  : 

35.  That  the  oompany  shall,  at  the  request  of  the  owner 
or  occupier  of  taij  houee  or  part  of  a  house  in  any  street 
within  their  limits  in  which  any  pipe  of  the  oompany 
shall  be  laid,  or  of  any  i)erson  who,  under  the  proYisions 
of  this  Act  or  any  Act  incorporated  therewith,  shall  be 
entitled  to  demand  a  supply  of  water  for  domestic  pur- 
poses, furnish  to  such  owner  or  occupier  or  other  person 
a  sufficient  supply  of  water  for  domestic  purposes  at  the 
rates  hereinafter  speNoified ;  (that  is  to  say)  for  water 
supplied  to  any  dwellins  houae ;  where  the  annual  yalne 
of  tne  dwelling  house  shall  not  exceed  2002.,  at  a  rate 
per  cent,  per  annum  on  such  value  not  exceeding  41. ; 
where  such  annual  value  shall  exceed  2002.  at  a  rate 
per  cent,  per  annum  on  such  value  not  exceeding  31.  If 
there  be  a  water  closet  or  water  closets,  or  fixed  bath  or 
baths,  or  any  hi^h  service  in  such  dwelling  house  or 
place,  thea  in  addition  to  the  rates  above  specified,  the 
following  rates  shall  be  payable  ;  ^that  is  to  say)  where 
the  annual  value  of  such  house  snail  exceed  301.,  but 
shall  not  exceed  502.,  a  rate  not  exceeding  4s.  per  annum 
for  each  single  water  closet,  fixed  bath,  or  high  service, 
and  a  further  sum  of  28,  for  each  additional  water  closet, 
fixed  bath,  or  high  service;  where  such  annual  value 
shall  exceed  502.  but  shall  not  exceed  1002.,  a  rate  not 
exceeding  6s,  per  annum  for  each  single  water  closet, 
fixed  bath,  or  high  service;  and  a  farther  sum  of  3s. 
for  each  additional  water  closet,  fixed  bath,  or  high 
service ;  where  such  annual  value  shall  exceed  1002., 
but  shall  not  exceed  2002.,  a  rate  not  exceeding  Ss, 
for  each  single  water  closet,  fixed  bath,  or  high 
service,  and  a  further  sum  of  4s.  for  each  additiomd 
water  closet,  fixed  bath,  or  high  service;  where  such 
annual  value  shall  exceed  2002.,  but  shall  not  exceed  3002 , 
a  rate  not  exceeding  10s.  for  each  single  water  closet, 
fixed  bath,  or  high  service,  and  a  further  sum  of  5a.  for 
each  additional  water  closet,  fixed  bath,  or  high  service ; 
and  where  such  annual  value  shall  exceed  3002.,  a  rate 
not  exceeding  12s.  for  each  single  watw  closet,  fixed  bath, 
or  high  service,  and  a  further  sum  of  6s.  for  each 
additional  water  closet,  fixed  bath,  or  high  service. 

7.  By  the  38th  section  of  the  said  last- mentioned 
Aot  of  1852  it  is  provided : 

That  a  supply  of  water  for  domeatio  purposes  shall  not 
include  a  supply  of  water  for  steam  engines  or  railway 
purposes,  vt  for  warming  or  ventilating  purposes,  or  for 
working  any  machine  or  apparatus,  or  for  baths,  horses, 
cattle,  or  for  washing  carriages,  or  for  gardens,  fountains, 
or  ornamental  purposes,  or  for  flushing  sewers  or  drains, 
or  any  trade  or  manufacture  or  business  requiring  any 
extra  supply  of  water. 

8.  By  the  41  st  section  of  the  said  last-mentioned 
Act  it  is  provided : 

That  the  company  shall,  at  the  request  of  any  con- 
sumer of  water,  for  purposes  other  tiian  the  purposes 
for  or  in  respect  of  which  the  rates  or  charges  are  herein- 
before provided  or  limited,  or  at  their  own  instance  afford 
a  supply  of  water  by  means  of  a  meter  or  otiier  instru- 
ment or  mode  for  measuring  and  ascertaining  the 
quantity  of  water  so  supplied,  and  may  charge  for  such 
supply,  not  exceeding  the  following  rates,  per  1000 
gallons ;  (that  is  to  say)  when  the  quc^terly  consumption 
of  water  shall  not  exceed  50.000  gallons,  7kd,  When 
exceeding  50,000  gallons  and  not  exceeding  100,000 
gallons,  7d. ;  when  exceeding  100.000  gallons,  and  not 
exceeding  200,000  ffallons,  6^4. ;  when  exceeding  200,000 
l^allons,  (Sd. ;  and  aiurther  rate  not  exceeding  252.  per  oent., 
10  respect  of  water  so  supplied  at  an  elevation  of  more 
than  sixty  feet  above  Trinity  high  water  mark. 

9.  By  the  3rd  section  of  the  said  laat-mentioned 


Act  the  Water  Works  Glauses  Aot  1847  (with  the 
exception  of  certain  sections  not  material  to  this 
case)  is  incorporated. 

10.  By  the  37th  section  of  the  said  Water  Works 
Glauses  Act  it  is  enacted  as  follows : 

In  all  the  pipes  to  which  any  fire-plug  ahall  be 
fixed  the  undertakers  shall  provide  and  keep  oon- 
stantlv  laid  on,  unless  prevented  b^  frost,  unusual 
drought,  or  other  unavoidable  aoadent,  or  during 
necessary  repairs,  a  sufficient  supply  of  water  for  the 
following  purposes ;  (that  is  to  say)  for  oleanaing  the 
sewers  ana  drains,  for  cleansing  and  watering  the  atreets, 
and  for  supplying  any  public  pumps,  bathe,  or  wash 
houses  that  may  be  established  for  the  free  use  of  the 
inhabitants,  or  paid  for  out  of  any  poor  rates  or  borough 
rates  levied  within  the  limits  of  the  special  Act;  and  such 
supply  shall  be  provided  at  such  rates,  in  such  quantities 
and  upon  such  terms  and  conditions  as  ma^  be  agreed 
upon  by  the  town  commissioners  and  the  undertakers  or 
in  case  of  disagreement,  as  shall  be  settled  in  England 
or  Ireland  by  two  justices,  and  in  Scotland  by  the  sheriif, 
until  in  either  case  an  inspector  shall  have  been 
appointed,  and  after  the  appointment  of  such  inspector, 
by  the  inspector  so  appointed. 

11.  A  supply  of  water  for  watering  streets  is 
only  required  on  certain  occasions  and  at  certain 
seasons,  so  that  upon  an  ayerage  of  years  a  supply 
for  this  purpose  has  taken  by  the  authorities  for 
little  more  than  120  days  out  of  the  365. 

12.  These  days  almost  entirely  fall  within  the 
dry  weather  of  the  summer  season,  when  the 
demand  for  domestic  supply  is  at  the  highest 
point. 

13.  To  supply  water  for  the  purpose  of  street 
watering,  the  defendants  are  compelled  specially 
to  provide  additional  permanent  works  and  appa- 
ratus, and  of  greater  dimensions  than  would  be 
required  for  domestic  or  other  purposes  for  which 
a  continuous  supply  of  water  is  required  for  the 
roads. 

14  The  defendants  now  supply  a  third  of  the 
whole  of  London. 

15.  The  Victoria  Embankment  is  within  the 
limits  of  supply  of  the  defendants,  and  the  plain- 
tiffs are  charged  with  the  duty  of  watering  the 
roads  thereon. 

16.  Until  the  present  year,  the  plaintiffs  haye 
always  reoeiyed  the  supply  of  water  from  the 
New  Biyer  Gompany  under  special  agreements 
simiUr  to  that  of  which  the  following  is  a  copy  :— 

No.  22.  (Meter.) 

Memorandum  of  agreement  made  this  day  of 

August,  1870,  between  the  Metropolitan  Board  of  Works 
of  the  first  put,  and  the  Governor  and  Gompany  of  the 
New  Biver,  brought  from  Ohadwell  and  Amwell  to 
London,  hereinafter  called  the  €k>mpany  of  the  other 
part.  Whereas  by  the  New  Biver  Company's  Aot  1858» 
the  oompany  are  authorised  to  supply  any  person  or 
body  within  their  limits  with  water,  to  be  vied  within 
such  limits  for  other  than  domestic  purposes,  at  sooh 
rate,  and  upon  such  terms  and  oonditions  as  shall  be 
agreed  ui>on  between  the  eompanv  and  the  person  or 
body  requiring  such  supply.  Now  tneae  presents  witness, 
that  in  consideration  that  the  oompany  will  Bup^  the 
said  Board  of  Works  with  water  for  watering  the  Tluunes 
Embankment  aooording  to  the   annexed  schedule  of 

Sneral  oonditions  from  the  day  of         to  the 

y  of        next ;  the  said  parties  hweto  of  the  first  parti 
agree  to  pay  to  the  oompany  after  Uie  rate  of  1«.  for 
each  1000  gallons  for  the  water  so  to  be  supplied  for  the 
purpose  aforesaid;  the  qnantil^  of  water  to  be 
tained  by  a  meter  to  be  attaohea  to  each  of  the 
posts,  and  also  to  abide  by  and  perform  the 
oonditions  in  all  other  respeots;  whidh 
shall  form  part  of  this  memorandum. 
As  witness  to  our  hands. 
(Signed)         John  PoLLiJU),  Cterk  of  the  Board. 
Certified  B.  D.  Kbbskaw,  Inspeotor. 


MAGISTRATES'  OASES. 


49 


Q.B.  Div.] 


Metbopolhav  Boabd  of  Wobks  v.  Nbw  Biyek  Ookpant. 


[Q.B.  Div. 


SOHIDUIiB. 

G«nanl  oonditiona  on  whioh  the  oompuiy  will  supply 

Aar  hj  meter  for  irateriiig  the  streete,  oommenoing  at 
Lady  Day  and  ending  at  Miohaelmas,  for  anpplying 
mrtar  by  meter  daring  the  season,  the  charge  will  be  at 
tte  rate  of  Is.  i>er  1000  gallons. 

If  the  qnaatLty  of  water  used  during  the  season  ex- 
oaads  one  million  of  gallons,  a  disoonnt  of  }  per  cent,  for 
erery  eomplete  mHUon  will  be  allowed  np  to  30  million 
gallons. 

The  watering  is  to  be  done  by  ft  «fft  sappUed  by  the  j 
oontnustor  with  a  proper  metallio  tabe  to  the  satisfaotion 
of  the  oompany. 

Iron  stand  poets  are  to  be  erected,  and  leather  hose  to 
be  provided  by  the  contractor  or  by  the  inhabitants  of 
the  district  to  be  watered  at  their  exi>ense,  and  at  all 
timee  to  be  kept  in  proper  repair  by  them. 

The  company  will  not  be  responsible  if  such  posts  and 
bose  are  not  so  prorided,  bat  wUl,  if  desired,  inform  the 
oomtzaotors  whne  these  articles  ma^  be  obtained. 

The  reqnired  meters  will  be  famished,  fixed,  and  kept 
in  repair  by  the  company  at  a  charge  of  21.  28.  each  for 
tfie  period  of  the  contraet,  and  will  be  removed  by  the 
oompany  at  the  expiration  of  the  contract. 

All  poets  not  supplied  with  a  meter  will  be  kept 
locked.  The  water  poets  in  the  different  looslitiea  are 
to  be  used  only  at  the  ondermentioned  times. 


OtastloBofPost. 

IkoralDg  before 

Afternoon  sftsr 
the  hoard 

Seven  posts  Hand  hi  the 
Tletotia  Embankment. 

Anyti 

me. 

17.  Under  th^  agreement  the  plaintiffs  would 
have  to  pay  for  water  for  the  roaas  at  the  rate  of 
It.  per  1000  gallons,  less  a  trifling  disoonnt,  bat 
under  the  4lBt  section  they  would  have  to  pay  6cL 
per  1000  gallons. 

18.  The  plaintiffs  have  required  the  defendants 
to  supply  them  with  water  for  watering  the  roads 
on  the  Victoria  Embankment  accordmg  to  the 
provisions  of  the  said  41  st  section;  but  the  de- 
fendants have  refused  to  supply  water  under  that 
section  for  the  said  purpose,  and  deny  their  obli- 
gation to  do  so. 

19.  They  contend  that  the  41  st  section  only 
applies  to  cases  of  regular  quarterly  consumption, 
and  not  to  the  case  of  street  watering,  the  require- 
ments for  which  purpose  are  not  only  not  regular, 
but  for  which  purpose  during  two-thirds  of  the  year 
no  supply  whatever  is  taken.  That  the  stanoard 
of  charges  fixed  by  such  section  does  not  apply  to 
any  case  where  the  irregularity  of  demand  is  such, 
that  for  two- thirds  of  the  year  there  is  no  Quarterly 
supply  whatever ;  that  the  quarterly  supply  means 
continuous  supply  quarter  hy  quarter  throughout 
the  year ;  that  the  4lBt  section  only  applies  to  the 
matters  excepted  in  the  d8th  section,  and  does  not 
apply  to  the  watering  of  streets ;  that  the  supply 
<^  water  for  street  purposes  is  regulated  by  the 
provisions  of  the  37th  section  of  the  Waterworks 
Glauses  Act  1847,  hereinbefore  cited. 

20.  The  questions  for  the  opinion  of  the  court 
are:  —  Whether  the  defendants  are  bound  to 
supply  the  plaintiffs  with  water  for  the  purpose  of 
watenng  the  said  roads  by  meter  in  accordance 
witli  the  provisions  of  the  41st  section  of  the  New 
Biver  Company's  Act  1852,  and  to  charge  for  such 
supply  aooOTding  to  the  rates  specified  in  the  saie 
section ;  if  the  court  shall  be  of  opinion  that  the 
defendants  are  so  bound,  judgment  is  to  be 
entered  for  the  plaintiffs  with  costs;  but  if  the 
court  shall  be  of  opinion  that  they  are  not  so 
bound,  judgment  is  to  be  entered  for  the  de- 
fendants with  costs.  And  the  court  is  in  that 
case  humbly  solicited  to  direct  upon  what  prin- 


oiple  the  defendants  are  entitled  to  charge  for 
such  supply  of  water  as  aforesaid. 

Brown,  Q.O.  (with  him  Biron)  argued  for  the 
plaintiffs. — There  are  no  rates  or  charges  provided 
or  limited  in  any  section  of  the  New  Biver  Company's 
Act  1852  before  the  4l8t  for  the  purpose  of  water- 
ing streets.  This,  therefore,  being  another  pur- 
pose than  those  for  which  provision  was  made, 
must  be  subject  to  the  4lst  section  of  that  Act. 
The  powers  given  to  the  defendants  by  their  Act 
of  1852  create  a  monopoly,  and  if  there  be  any 
doubt  in  the  construction  of  these  powers,  the 

Eublic,  whom  the  plaintiffs  represent,  ought  to 
ave  the  benefit  of  it. 

The  SoUcUor-Qeneral  (Sir  H.  Giffard,  Q.C.). 
Thesiger,  Q.C.,  and  Harc^  appeared  for  the  de- 
fendants, but  were  not  heard. 

Mellob,  J. — ^I  do  not  think  we  can  give  Mr. 
Brown's  clients  the  benefit  to  which  he  has  urged 
their  claims.  We  are  satisfied  that  the  Act  of 
1852  was  intended  to  enforce  a  supply  of  water  for 
domestic  purposes,  and  other  purposes  of  the  kind, 
at  a  fizea  rate,  but  subieot  to  the  provisions  for 
different  purposes  of  the  Waterworks  Clauses 
Act  1847.  The  first  section  which  applies  to 
these  matters  is  the  35th,  by  which  domestic  pur- 
poses, strictly  so  called,  are  provided  for.'  The 
38th  secrjon  points  out  what  are  not  to  be  con- 
sidered domestic  purposes,  and  for  these  ex- 
ceptions sect.  41  provides.  The  38th  section 
applies  oi^ly  to  purposes  of  a  private  nature, 
although  not  strictly  domestic,  and  they  were,  1 
tl^nk,  intended  to  be  distinguished  from  the 
public  purposes  for  which  the  Waterworks 
Clauses  Act,  incorporated  into  the  private  Act, 
expressly  provides. 

Ltjsh,  J. — 1  think  this  is  a  plain  case.  The  3rd 
section  of  the  New  Biver  Company's  Act  1852, 
incorporates  the  Waterworks  Clauses  Act  1847, 
with  exceptions  not  here  applicable.  The  first  sec- 
tion of  the  Act  of  1847  enacts  that  it  shall  extend 
to  waterworks  which  incorporate  it  into  their 
private  Act,  "  and  all  the  clauses  of  this  Act,  save 
so  far  as  they  shall  be  expressly  varied  or  excepted 
by  any  such  Act,  shall  apply  to  the  undertaking 
authorised  thereby,  so  far  as  the  same  shall  be 
applicable  to  such  undertaking."  Theie  is  nothing 
expressly  varying  or  excepting  sect.  37  of  the 
general  Act  in  tne  private  Act  1852;  and  that 
section  may  well  stand  without  doing  violence  to 
any  words  in  the  New  Biver  Company's  Act. 
Sect.  41  of  the  Act  of  1852  relates  only  to  pur- 
poses of  the  same  kind  as  those  previously  pro- 
vided for,  although  not  to  those  expressly  men- 
tioned. Looking  back,  we  find  sect.  35  treats  of 
domestic  or  private  purposes  only;  and  sect.  38 
treats  of  private  purposes  too,  althoufich  they  are 
not  to  be  included  under  the  bead  of  domestic 
purposes  for  which  sect.  35  provides.  The  only 
wonis  which  appear  in  sect.  38  which  are  to  be 
found  also  in  the  37th  section  of  the  Waterworks 
Clauses  Act  are  Sewers  or  Drains ;  the  context  in 
each  case  shows  that  they  are  not  intended  to  be 
the  same  thinccs ;  in  the  Act  of  1852  the  sewers 
and  drains  are  those  of  individuals ;  in  the  Act  of 
1847  they  are  pablic.  This  distinction  is  still 
more  clear  with  respect  to  the  other  purposes 
treated  in  the  two  statutes.  The  defendiants  are 
not  bound  to  supply  the  plaintiffs  for  this  pur- 
pose at  all  under  their  own  Act  of  Parliament; 
and  if  it  comes  under  sect.  37  of  the  Act  of  1847, 
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they  may  make  what  charge  they  please,  Bubjeot 
to  the  appeal  there  provided. 

Jtidgmentfor  defendanU^ 

Solicitor  for  plaintiffs,  W,  Wyke  Smith. 
Solicitors  for  defendants,  Baxter  and  Oo. 


Jum  16  and  20, 1877. 

Willing  (app.)  v.  St.  Fanc&as  Assessment 
Committee  (resps.)  (a) 

Poor  rate — Hoardings   for    advertisements — Rate* 

ahiUty  of  advertising  agent, 
A  large  hoarding,  the  property  of  the  ovmer  of  the 
premises,  was  placed  upright  on  the  grownd  in 
front  of  a  waJl  surrounding  the  garden  of  an 
empty  hotbse,  which  had  been  occupied  for  years 
only  by  a  caretaker.    The  hoarding  was  boUed  to 
the  waU  and  propped  up  by  struts  in  the  garden 
ground ;  it  was  used  for  advertisements  by  the 
a/ppeVLant,  who  had  entered  into  an  agreement 
with  the  owner  to  rent  it  for  this  purpose  at  an 
annual  payment,  and  to  give  up  possession  at 
twenty'four  hours*  notice.    The  premises    were 
assessed  to  the  poor  rate  in  the  name  of  the  owner, 
bui  were  stated  in  the  list  to  be  unoccupied. 
At  other  premises,  besides  a  simiiar  hoarding,  boards 
were  placed  on  the  ground  leanmg  ago/itist  the  walls 
of  the  garden,  the 'house  in  which  had  been  pulled 
down,  and  rebuilding  had  been  commenced,  but  had 
been  stopped  by  the  banhtuptcy  of  the  builder.  Here 
the  hoarding  and  boards  were  the  property  of  the 
appellant,  had  been  erected  by  him,  and  were  used 
by  him  for  advertisements,  a  similar  rent  being  paid 
to  the  woner,  as  in  the  former  case,    8o  cUso  no 
occupier  appeared  in  the  assessment  list,  and  it 
was  proved  that  by  the  practice  of  the  parish  land 
upon  which  buildings  were  in  course  of  erection 
was  not  raled.   The  appellant  was  rated  in  respect 
of  both  these  premises : 
Held,  upon  a  case  reserved  by  the  General  Assess' 
ment  Sessions,  that  the  appellants  use  of  these 
boards  was  not  under  the  circumstances  of  either 
case  such  an  actual  exclusive    and  permanent 
occwpation  as  to  justify  his  being  rated  for  the 
premises,  and  that  the  assessment  was  wrong. 
The  following  was  a  case  stated  by  the  (General 
Assessment  Sessions  holden  ander  the  Yalaation 
(Metropolis)  Act  1869,  on  an  appeal  by   James 
Willing,  against  the  Sapplemental  Valuation  List 
of  the  parish  of  St.  Pancras,  made  under  the  pro- 
visions of  the  said  Yalaation  (Metropiis)  A^t  1869 
(32  &  33  Yict.  c.  Izvii.),  in  which  the  appellant's 
name  was  inserted  as  the  occupier  of  several  ad- 
vertising stations,  and  as  such  assessed  to  the 
relief  of  the  poor. 

1.  The  appellant  appealed  in  one  aopeal  against 
the  whole  of  his  assessment  in  the  parish. 

2.  The  Court  of  Assessment  Sessions  decided 
that  the  appeal  should  be  allowed  in  all  cases,  ex- 
cept 291a,  as  numbered  in  the  Assessment  List, 
as  to  which  they  ordered  that  the  assessment 
should  stand.  But  chey  made  this  order  subject 
to  a  case  for  the  opinion  of  the  Court  of  Queen's 
Bench  in  respect  to  their  decision  upon  221a  and 
291a,  before  mentioned.  The  respondents  moved 
for  a  certiorari,  and  brought  up  the  order  of 
sessions. 

3.  The  general  ground  of  the  decision  of  the 
Assessment  Sessions  was  that  the  appellant  was 
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not  the  occupier  of  a  rateable  hereditament  so  as 
to  jusl^  the  respondents  in  inserting  his  name  as 
they  did  as  Uie  occupier  of  ratenble  hereditaments, 
as  appearing  by  the  list. 

4.  The  appellant  carries  on  the  trade  of  an  ad- 
vertising a^nt,  and  in  pursuanoe  of  such  trade  he 
affixes  his  bills  and  posters  to  existing  walls,  fences, 
aud  hoardings,  and  in  some  oasei  he  merely  rests 
his  advertising  boards  on  the  ^uttd,  leaning  them 
against  walls  or  fences,  steadying  them  by  oord  or 
nails  or  other  attachments,  if  necessary ;  in  some 
cases  writing  the  advertisements  oxi  the  surface  of 
the  waU,  and  in  others  erecting  hoarding  ex- 
pressly for  the  purpose  of  advertiseukents ;  and  for 
the  right  to  do  this  he  pays  rent  or  tttonev  to  the 
owners  of  the  fences,  wklls,  hoardings^  or  lands  on 
which  his  advertisements  are  placed  or  written. 
The  value  of  an  advertising  station  to  the  appellant 
depends  upon  its  situation  and  the  opportunities  it 
possesses  for  displayiag  the  appellant's  bills  and 
posters  to  the  pubUc.  The  following  ftusts  are 
stated  as  bearing  on  the  two  oases  as  to  Which  a 
case  was  granted. 

As  to  No.  221a. 

5.  Fulvis  Cottage  is  the  name  of  an  old  dilapi- 
dated suburban  viUa  (No.  221a  in  the  Supplemental 
Yaluation  List),  not  in  the  occupation  of  Mr.  Wil* 
ling,  and  only  inhabited  by  a  person  for  the  par- 
pose  of  taking  care  of  the  premises,  and  has  bMdn 
so  since  1865,  although  continuously  advertised  to 
be  let  or  sold.    In  front  of  the  house  there  is  4 
dwarf  wall,  with  a  pier  at  each  end,  aud  with  h 
break  in  the  centre,  in  which  the  upper  gate  of 
the  premises  is  placed.    Above  the  dwarf  wall  are 
iron  railings.    Behind  the  wall  and  railings  stands 
a  row  of  trees ;  in  front  of  the  wall  and  lailings  a 
hoarding  or  fhtmewprk  of  wood  was  fixed  in  July 
1874  b^  the  appellant,  expressly  for  the  purpose  of 
advertisements.  This  hoarding  rests  on  the  ground 
outside  the  wall,  and  it  is  about  15ft.  high  and  50ft. 
long,  so  that  it  darkens  the  house  inside  and  other- 
wise interferes  with  the  occupation  of  the  pre- 
mises  for  Uving  purposes.     The  fastenings  are 
necessary  to  prevent  the  hoarding  from  being 
blown  over  and  from  being  removed.  The  hoarding 
is  fixed  in  its  place  partly  by  being  bolted  to  the 
wall  and  tied  to  the  railings  with  wire  fastenings, 
and  partly  by  pieces  of  wood  from  the  top  of  tne 
hoarding  naiied  in  some  places  to  the  trees  inside, 
and  in  some  places  struts  run  to  the  garden  ground 
behind. 

6.  Pulvis  Cottage  was  assessed  in  the  Yaluation 
List  of  the  parish  in  1870,  and  this  assessment 
still  remains  there,  not  having  been  removed  from 
it.  It  is  therein  stated  to  be  unoccupied,  and  no 
name  of  an  owner  is  given. 

7.  The  villa  stands  on  a  considerable  portion  of 
ground,  having  a  garden  back  and  front,  but  its 
firont  is  brought  up  to  within  a  short  distance  of 
the  wall  above  mentioned.  Between  the  front  and 
the  wall  stands  the  row  of  dipped  lime  trees  above 
mentioned.  The  owner  had  placed  the  house  for 
letting  in  the  hands  of  his  solioitors,  Messrs. 
Palmer,  Eland,  and  Nettleship,  of  4,  Trafie^gar- 
squaie,  whose  name  appears  in  the  correspondence 
copied  below.  They  had  let  the  house  at  one  time 
to  a  Mr.  Tyreman,  whose  name  iJso  appears 
in  the  correspondence,  who  intend^  to  pull  it 
down  and  build  on  the  site ;  but  he  was  unable  to 
carry  out  the  agpreement,  and  he  gave  it  up,  and 
the  premises  remained  in  Messrs.  Palmer's  hands 
for  letting. 
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8.  They  placed  in  the  house  a  caretaker,  to 
take  charge  of  the  house  and  gire  information, 
who  resided  there  with  her  family,  and  who  had 
the  control  of  the  outer  gate  of  the  front 
garden  (abore  mentioned)  next  the  road,  and 
of  the  front  door  of  the  honse.  The  outer  gate 
was  kept  closed,  and  communication  kept  with  the 
honse  by  means  of  a  bell,  the  handle  of  which  was 
outside  the  outer  wall  of  the  front  garden.  The 
appellant  had  no  key  or  right  of  access  to  the  pre- 
mises, or  any  other  right  inside  this  outer  wall. 
The  adyertisements  were  changed  dr  attended  to 
by  the  appellant's  agents  from  outside  the  walls. 
The  hoarding  was  originally  put  up  when  Mr. 
Tyreman  was  in  occupation ;  there  was  no  evidence 
as  to  what  passed  between  Mr.  Tyreman  and  the 
appellant,  but  the  following  letters  were  put  in 
evidence : 

366,  Gray's  Inn-zoftd,  neat  Kiogr's  Cross  Station, 
MetropoUtui  BaUway,  London,  July  30, 1874. 
Be  Piil?if  Oottsflre. 
Dear  Sirs,— We  are  willisf  to  rent  the  above  of  yoa  on 
the  eaina  terms  as  we  gave  Mr.  Tyremaa,  vis.,  201.  per 
aanam.    The  laet  rent  paid  to  let  Jnly. 

We  shall  he  prepared  to  give  np  posseerion  at  any 
time  on  receipt  of  twenty-foay  honrs'^onoe. — Yonre  tmly, 

WtiiLTNa  &  Co.  (i^er  W.  J.  8.) 

Messrs.  Fslmer,  Eland,  &  Co.,  4,  Tnfalgar- 
sqnue,  W.C* 

4,  Trafalgar-sqaaie,  W.C.,  Slst  Joly,  1874 
Pnlvis  (IJottage. 

Gentlemen,— We  think  ths  rent  for  the  Hherty  to  affix 
boards  should  be  at  least  301.  a  year  from  let  Jnly ;  in 
other  respects  the  terms  mentioned  in  yonr  letter  of 
jealerday  are  qnite  satisfactory. — Tonrs  trnly, 

FMUSMR,  ElAKD,  &  NiTTLBSHIP. 

Messrs.  WQltng  A  Co.,  Advertising  Cdntraotors, 
Sk  Martin's-lane,  W.C. 

4,  TrBlalffar.Bq«aze,  W.C,  15th  Aug.  1874. 
Pnlvis  Cottege. 
Gentleman, — ^Beferring  to  onr  interview  with  yon,  we 
beg  to  aay  onr  clients  wul  accept  a  rent  of  25L  a  year  ior 
liberty  to  affix  yonr  advertising  boards,  snoh  rent  to  run 
from  Ist  Jnly  last,  and  the  letting  in  other  respects  to  be 
enl^eot  to  the  terms  mentioned  in  onr  letter  <£  the  31st 
alkt—Yonxs  obediently, 

FaIiMBB,  EIiAND  it  NSTTLISHIP. 

Messrs.  Willing  A  Co.,  St*  Martin's-lane. 

To  the  boards  or  hoardings  above  described  was 
fixed,  among  other  advertisements,  the  board  ad- 
▼ertising  the  house  for  letting  or  sale.  This  board 
was  the  property  of  Messrs.  Palmer  and  Co.,  or 
the  owner.  As  to  these  premises,  the  court  re- 
moved the  name  of  the  appellant  from  the  Valua- 
tion List. 

As  to  No.  291a. 

9.  Upon  the  gpround  upon  which  the  hoarding 
hereinafter  mentioned  stood  at  the  time  of  the  Sup- 
plemental List  being  made  out  there  stood,  in  1870, 
when  the  Valuation  List  was  made  out,  a  house  and 
shop,  and  which  were  assessed  in  that  valuation 
list.  In  the  assessment  Richard  Wood  appeared 
as  the  name  of  the  occupier,  and  T.  K.  Armitage 
as  the  name  of  the  owner.  The  house  and  shop 
stood  back  from  the  road  in  a  small  garden,  and 
in  front  towards  the  road  there  was  a  low  wall 
bonnding  the  premises.  Since  1870  the  owner 
determined  to  let  the  site  for  building,  and  the 
faoiue  and  shop  were  let  for  building  to  a  person 
who  shortly  after  became  bankrupt,  having  first 
palled  down  the  house  and  shop  and  commenced 
to  dig  the  foundations  of  the  new  buildings. 
Upon  the  premises  being  pulled  down  the  asseB6<^ 
ment  was  taken  out  of  the  valuation  list,  and  re- 


mained so  struck  out  until  the  appellant's  name 
was  inserted  as  occupier. 

10.  During  the  time  during  which  this  person 
held  the  premises  the  appellant  obtained  permission 
from  him  to  use  the  house  for  advertising  purposes 
to  the  extent  hereafter  mentioned,  but  under  what 

?recise  circumstances  there  was  no  direct  evidence. 
t  was  in  evidence,  however,  that  this  person  was 
succeeded  by  a  p>erson  named  West,  by  whose  per- 
mission the  appellant  still  continued  to  use  the 
premises  as  hereinafter  mentioned.  A  receipt  was 
put  in  evidence,  which  was  as  follows : 

1,  Powis-place,  Haverstock  Hill,  Oct.  10. 1874. 

Beoeived  of  Messrs.  Willing  and  Co.  the  snmor  dl.  158,, 
one  qnarter'a  rent  for  use  ci  hoarding  for  advertising 
pnrpoeee,  dne  Michaelmas  day  last. 

iiS  15f.  Abthub  Wxst. 

11.  The  appellant  placed  advertising  boards 
outside  the  walls  upon  the  ground  in  the  street 
leaning  against  the  outside  &ce  of  the  wall  whidi 
ran  in  front  of  the  premises  as  before-mentioned. 
These  boards  were  placed  along  the  whole  length 
of  the  wall  except  at  a  gap  which  had  been  pulled 
down  by  the  builders  to  admit  the  carts  used 
for  conveying  the  building  materials  to  the 
houses,  and  otherwise  used  in  the  course  of 
the  building.  Liside  the  wall  between  the  wall 
and  the  site  of  the  old  buildings  and  between  the 
wall  and  the  new  buildings  which  were  in  course 
of  erection  at  the  time  when  the  supplemental  list 
was  made  out,  and  at  the  time  of  the  appeal  the 
appellant  let  into  the  earth  some  ordinary  scaffold 
poles  to  which  at  such  a  height  as  to  be  seen  from 
the  street  above  the  board  above-mentioned  was 
fastened  a  horizontal  framework  upon  which 
the  advertisements  were  exhibited.  To  further 
support  this  hoarding  struts  were  carried  back 
at  an  angle  resting  on  the  ground  behind. 
These  hoardings  were  originally  erected  by  and 
remained  the  property  of  the  appellant. 

12.  During  all  the  time  during  which  these 
advertisments  were  thus  exhibited,  West  carried 
on  his  building  operations  on  the  land,  and  the 
houses  were  nearly  at  their  full  height  when  the 
appeal  was  heard. 

13.  It  is  not  the  practice  of  the  parish  autho- 
rities to  put  any  assessment  upon  land  on  which 
buildings  are  being  erected,  and  new  buildings  are 
not  assessed  in  the  ordinary  way  until  they  are 
occupied,  when  they  are  brought  into  rating.  As 
to  these  premises  the  court  affirmed  the  valuation 
list. 

14.  The  appellant  admits  the  amount  of  the 
assessment  to  be  correct  provided  he  is  liable  to 
be  assessed  at  all ;  bnt  he  contends  with 
reference  to  the  order  of  sessions  that  confirms 
the  valuation  list  as  to  the  advertising  station 
at  Fowis-place,  No.  291a,  that  he  is  not  an  occupier 
or  at  any  rate  not  exdasively  the  occupier  of  a 
rateable  hereditament,  so  as  to  make  him  rateable ; 
that  West,  if  any  person,  is  the  occapier ;  that  the 
true  legal  inference  from  the  facts  above  stated  is 
that  alfhe  had  was,  at  the  most,  what  is  described 
in  one  of  the  cases  as  an  easement  of  occapation  or  a 
mere  licence  to  erect  the  hoarding  and  display  his 
advertisements  in  the  mode  above  described ;  and 
that  the  aonellant's  name  as  such  should  be 
removed  from  the  valuation  list,  and  the  order  of 
the  sessions  dismissing  his  appeal  should  be 
quashed. 

The  respondents  contend  as  to  the  order  of  the 
sessions  removing  the  name  of  the  appellant  from 
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the  "Tttloation  list  on  the  grotmd  that  he  is  not  the 
oooupier  of  a  rateable  hereditament  at  the  adver- 
tising station  in  front  of  Pnlyis  Cottage,  221a. 
That  the  appellant  is  such  an  oconpier,  and  that 
the  order  of  the  sessions,  in  so  far  that  it  confirms 
the  appeal,  should  be  qnashed. 

The  qaestions  for  the  opinion  of  the  court  are : 
First,  whether  looking  to  all  the  facts  and  circum- 
stances above  stated  the  court  of  assessment 
sessions  were  right  in  removing  the  appellant's 
name  from  the  valuation  list  in  respect  of  the 
premises  No.  221a.;  secondly,  whether  the  said 
court  of  assessment  sessions  were  right  in 
retaining  the  name  of  the  appellant  in  the  valua- 
tion Hst,  in  respect  of  the  premises  No.  291a. 

The  order  of  sessions  is  to  be  varied  or  con- 
firmed in  accordance  with  the  judgment  of  the 
court. 

F,  M,  White,  Q.O.  and  Paine  argued  for  the 
appellant ; 

Poland  and  Oastle  for  the  ratinp:  authorities. — 
The  arguments  on  each  side  sufficiently  appear 
from  the  judgments  of  the  court. 

Mellgk,  J. — ^I  consider  we  must  look  at  the 
facts  for  the  determination  of  each  question  of 
this  kind.  Ab  was  said  by  the  jndges  in  the  case  of 
Smith  V.  St  Michael,  Oamhndge  (3  E.  A  S.  383, 
390),  "  We  think  that  we  must  look  not  so  much 
at  the  words  as  the  substance  of  the  agreement." 
The  beet  test  to  applv  to  these  facts  is  that  of 
Lord  Hatherley  in  Cory  v.  Bristow  (L.  Bep. 
2  App.  Gas.  262,  275), "  As  Lord  Campbell  ex- 
presses it  in  one  of  the  cases  last  cited  {Forrest  v. 
Overseers  of  Greenwich  (8  E.  &  B.  at  p.  900)  as 
regards  the  nature  of  the  occupation  the  question 
is  whether  it  be  a  permanent  and  profitable 
occupation  of  land  within  the  parish  which 
seeks  to  assess  the  person  in  respect  of  such 
occupation.  As  regards  the  interest  of  the 
person  who  is  so  to  be  rated,  it  mnst  be  an 
mterest  in  himself  exclusively."  It  seems  to  me 
that  there  is  no  distinction  between  the  two  cases 
which  the  court  below  has  decided  differently. 
Fulvis  Cottage  is  held  not  to  be  rateable  in  the 
f^pellant's  name.  It  is  a  house  in  the  hands  of  a 
careti^Eer,  but  adyertised  to  be  let.  In  fiiot,  it  may 
be  said  to  be  unoccupied  by  any  person  but  the 
owner  until  some  one  may  rent  it.  The  arrange- 
ment between  the  owner  and  the  appellant  was 
this :  the  appellant  said.  Allow  me  to  put  up  a 
hoarding  upon  which  I  may  a^x  advertisements, 
my  payment  to  be  so  much  a  year,  posses- 
sion to  be  surrendered  by  me  at  twenty-four 
hours'  notice.  The  owner  agreed.  Now  the  first 
letter  contained  the  word  rent,  and  referred  to 
payment  per  annum ;  but  looking  at  the  whole 
arrangement  in  the  light  which  Hill  and  Black- 
bum,  JJ.  applied  to  Smith  v.  St,  Michael,  Oam- 
bridge^  1  think  we  ought  not  to  be  bound  by  those 
words.  Was  there  ever  an  intention  on  the 
owner's  part  to  deprive  himself  of  occupation  of 
the  premises  P  Looking  at  all  the  circumstances 
the  case  seems  to  me  entirely  distinguishable  from 
Oory  V.  Bristow.  No  exclusive  occupation  was 
permanently  vested  in  the  appelhuit.  I  do  not 
see  that  the  other  case  differs  materially.  The 
owner  was  building  houses  close  to  the  hoarding. 
It  is  dear  he  only  intended  to  allow  the  advertise- 
ments during  Uie  time  he  was  Duilding.  The 
compensation  agreed  was  in  similar  terms  and  for 
the  same  purpose.  It  was,  I  think,  a  mere  Ucenoe 
in  the  nature  of  an  eaMment.     Blackbum«  J. 


said,  in  a  oase  with  respeot   to  the  rateability 
of  moorings  in  the  Thames  which  were   need 
by  the  appellant  to  moor  his  hulk  as  a  floating 
ooal  dep6t,  under  cm  agreement  with  the  ooni- 
servators,  who  were  owners  of  the  soil  and  the 
moorings,  "  There  is  no  doubt  that  the  oonserva- 
tors  might  retain  the  possession  in  themselvee 
so   as  to  be  the   occupiers,  and  for  a   sum  of 
money,  or  gratuitously  if  they  pleased,  grant  to 
another   person   the   privilege   or   easement    of 
attaching  his  barges  to  these  moorings ;  in  which 
case    the    conservators    would   themselveB    still 
continue  to  be  the  occupiers;  and  unless  there 
be  something    in    their    Act   to   relieve     them 
from  being  rated,  they  would  be  rateable;  the 
vflJue  of  their  occupation  bein^  measured  by  the 
amount  paid  to  them  for  their  hoenoe."    ( WcUhvns 
V.  Overseers  of  MiUon-next'Oravesend,  L.  Bep.  3 
Q.  B.  350, 355).    That  oase  is  somewhat  different 
from  the  present,  but  the  appellant's  occapation 
does  not  seem  to  me  to  be  more  than  the  privilege 
or  easement  which  is  there  described.    It  may 
increase  the  rateable  value  upon  the  owner,  fbr 
the  practice  of  the  parish  cannot  regulate  the  law, 
nor  alter  the  character  of  an  occupation.     Lord 
O'Hagan  said  of   rateability  in  Oory  v.  Bristow 
(p.  279),  "The  occupation  to  which  it  is  attached 
must  be  an  actual,  an  exclusive,  and  a  profitable 
occupation."  There  are  other  oases  on  this  subject, 
but   there   is    no  ground  for  saying  they   oon- 
fiict  when  we  properly  understand  the  principles 
laid  down  by  the  House  of  Lords.    After  oarefnlly 
considering  those  principles  we  conclude  that  there 
is  no  occupation  here  by  way  of  demise  which  can 
be  said  to  be  actual  or  exclusive.    The   right 
which  the  appellant  enjoyed  was  a  mere    per- 
missive licence  in  the  nature  of  an  easement; 
the  owner  did  not  part  with  possession;  on  the 
contrary,    he   seems  to   have  fully  intended  to 
resume   possession   himself.    These   advertising 
boards  cannot,  in  my  opinion,  be  the  subject  of 
rating,  unless  they  are  in  the  hands  of  the  real 
owner  of  the  soil ;  about  that  we  are  not  asked, 
and  although  I  cannot  help  thinking  it  may  be  so, 
my  brother  Lush  is  doubtful,  and  we  need  sav 
nothing  about  it.    We  are  dear  that  the  appel- 
huDt  Willing  is  not  rateable  in  either  of  the  cases 
reserved. 

LiTsn,  J. — ^As  the  only  question  necessary  to 
be  determined  is,  whether  Willing,  the  ad- 
vertising agent,  is  rateable,  I  have  not  addressed 
my  mmd  to  the  question,  whether  these 
boards  ought  to  increase  the  rateable  value 
of  the  land  upon  the  owner.  I  say  nothing  on 
that  point.  As  to  the  other  I  have  written  my 
views.  [Beads  following  judgment.] — ^The  question 
we  have  to  decide  is,  whether  the  appellant 
was  an  occupier  of  land  within  the  meaning  of  the 
statute  of  Elizabeth.  It  is  not  easy  to  give  an 
accurate  and  exhaustive  definition  of  the  word 
« occupier."  Occupation  includes  possession  aa 
its  primary  element,  but  it  also  indudes  some- 
thing more.  Legal  possession  does  not  of  itself 
constitute  an  occupation.  The  owner  of  a  vacant 
house  is  in  possession,  and  may  maintain  trespass 
against  any  one  who  invades  it,  but  so  lon^  as  he 
leaves  it  vacant^  he  is  not  rateable  for  it  as  an 
occupier.  It,  nowever,  he  furnishes  it  and  keeps 
it  ready  for  habitation  whenever  he  pleases  to  gro 
to  it,  he  is  an  occupier,  thous^  he  may  not  reside 
in  it  one  day  in  a  year.  On  the  other  hand  a 
person  who,  withoat  having  any  titl^  takes  actual 
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poBBeasion  of  a  hoase  or  pneoe  of  land*  whether  by 
loBTe  of  the  owner  or  against  his  will,  is  the  oocu- 
pier  of  it.  Another  element,  however,  besides 
aotnal  possession  of  the  land  is  necessary  to  oon- 
stitote  the  kind  of  ooonpation  which  the  Act  ocn- 
feemplates,  and  that  is  permanenoe.  An  itinerant 
showman  who  erects  a  temporary  structare  for 
his  performances  may  be  in  exclusive  actnal  pos- 
session, and  may  with  strict  grammatical  pro- 
priety be  said  to  occupy  the  ground  on  which  his 
Btroctnre  is  placed,  bat  it  is  dear  that  he  is  not 
sach  an  occupier  as  the  statute  intends.  As  the 
poor  rate  is  not  made  day  by  day,  or  week  by 
week,  bat  for  months  in  advance,  it  would  be 
absurd  to  hold  that  a  person  who  comes  into  a 
pariah  with  intention  to  remain  there  a  few  days, 
or  a  week  only,  incurs  a  liability  to  maintain  the 
poor  for  the  next  six  months.  Thus  a  transient 
temperaiy  holdine  of  land  is  not  enough  to  make 
the  holding  rateable.  It  must  be  an  occupation 
which  has  in  it  the  character  of  permanency ;  a 
holding  as  a  settler  and  not  as  a  wayfarer.  These 
I  take  to  be  the  essendal  elements  of  what  is 
called  a  beneficial  or  rateable  occupation,  and  to 
these  tests  we  must  resort,  in  cases  like  the 
preeent,  which  seem  to  be  on  the  border  land,  and 
to  present  at  first  sight  considerable  difficulty. 
Where  the  subject  of  occupation  is  not  a  surface 
area,  which  is  the  idea  primarily  suggested  by  the 
phrase  "  occupier  of  land,"  but  only  a  small  por- 
tion of  the  soil,  so  much  of  it  as  contains  a  post, 
a  pipe,  or  a  rail,  the  element  of  permanenoe  or  its 
absenoe  is  shown  b^  the  way  in  which  the  post, 
&c,  is  connected  with  the  soil.  I  do  not  agree 
wiUi  Mr.  Castle,  that  the  word  permanence  is 
osed  in  this  class  of  cases  in  the  sense  of  being 
oontinnons  as  to  its  use,  but  in  the  sense  of  being 
permanently  attached  to  the  soil  as  a  fixture.  It 
would  be  an  abuse  of  language  to  say  that  the 
owner  of  a  post  lying  upon  the  jrround  is  thereby 
occupier  of  the  ground  upon  which  the  post  rests, 
however  long  it  may  be  there ;  but  if  the  post  is  in- 
serted into  the  ground,  or  otherwise  so  attached  to 
it  that  it  cannot  be  severed  from  the  land  without 
breaking  up  the  soil,  it  has  become  one  with  the 
soil,  and  tne  owner  of  the  post  is  thereby  the 
occupier  of  the  soil  to  which  it  is  annexed.  This 
element  pervades  the  oases  of  water  mains,  gas 
mains,  tele&Taph  posts,  tramways,  mooring  posts, 
and  other  like  cases,  in  all  of  which,  where  the 
rateable  auality  has  been  affirmed,  the  ruling 
idea  is,  tnat  by  the  mode  of  attachment  the 
chattel  has  hoea  merged  in  the  soil;  so  that, 
by  means  of  that  which  has  been  imbedded  in  or 
fixed  to  the  land,  the  owner  of  it  occupied  the 
land  itself.  Tried  by  this  test  which  explains  and 
reconciles  the  oases  cited  in  the  argument,  the  ap- 
pellant is  not  occupier  of  any  land  by  means  of 
the  hoarding  in  the  firbt  case,  or  the  poles  in  the 
other.  It  IB  impossible  to  hold  that  any  land  was 
demised  to  Mr.  Willing  in  either.  What  he  paid 
for  was  merely  a  licence  to  use  tbe  premises  as  he 
did.  The  distinction  which  the  justices  have 
made  between  the  two  cases  cannot  be  maintained. 
In  neither  case  has  anything  been  so  annexed  to 
the  ami  as  to  become  a  fixture.  In  the  second 
case,  which  is  the  stronger  of  the  two,  the  poles 
are  merely  let  into  the  ground  in  holes  dug  for 
the  pnrpoee;  but  they  are  not  in  any  way  attached 
to  the  soil,  and  may  be  removed  without  disturb- 
ing it.  They  are  as  much  chattels  as  if  they  lay 
npon  tbe  groond  instead  of  standing  on  it.    For 


these  reasons  I  am  of  opinion  that  the  order  of 

sessions  in  the  first  case  must  be  affirmed,  and  in 

the  second  quashed. 

Judgment  for  the  c^ppeUant. 
Solicitor  for  appellant,  8.  Ediwardi, 
Solicitors  for  respondente,  Ounl^e  and  Beau* 

tnont. 


May  30,  June  21, 25,  26,  and  29, 1877. 
Sbbjbant  v.  Dalb.  (a) 
Prohibition — Arches  Oowrt — Interest   of  hiehop — 
Patron — Delay  in  application — 37   gr  38    Vict, 
c,  85,  98.  8,  9, 12. 16. 
The  respondent,  the  rector  of  two  united  parishes  in 
the  Oity  of  London,  was  represented  by  three 

?arishioner8  to  the  Bishop  of  London  under  the 
^ubUc  Worship  Regulation  Act  1874,  s,  8,  for 
breach  of  the  provisions  of  that  section.    PrO' 
ceedings  were  duly  taken  under  sect.  9  against 
the    respondent,     who    neither    cvppeared     nor 
answered  throughout,  amd  the  respondent  was 
adjudged  guiUy  and  condemned  in  costs.    After' 
wards  an  inhibition  from  the  Arches  Oowrt  issued 
against  the  respondent,  in  consequence  of  wkich 
he  was  prevented  from  ministering  in  his  church  ; 
and  the  livings  were  subsequenHy  sequestrated  for 
the  stipend  of  the  curate  appointed  by  the  bishop, 
amd  notice  to  tax  the  costs  was  served  upon  the 
respondent. 
After  the  adjudicaiion,  but  before  the  inhibition 
and  sequeitration,  the  respondent  discovered,  as 
the  faci  was,  thai  the  patronaae  of  the  Dean  and 
Chapter  of  8t  Paul* s  who  haa  instituted  him,  the 
presentation  at  thai  tinhe  dUemcUely  belonging  to 
them  and  to  the  Archbishop  of  Canterbury,  had  been 
since  trcm^erred  by  order  in   Council   to    ihe 
Bishop  of  London ;  so  that  the  right  to  present  to 
the  joint  living  would  fall  to  the  archbishop  on 
ihe  neaot  vacancy  and  to  the  bishop  on  the  vacancy 
afUfr. 
Aboul  ten  momlhs  after  the  adjudication,  and  about 
six  months  after  the  respondent's  discovery  co»r 
cefTMng  the  patrona>ge,  the  respondent  applied  to 
the    court  for  a  prohibition  from  further  prO" 
eeedings  to  the  Arches  Court  on  the  ground  of  no 
jurisdiction. 
Heid,  thai  ihe  Bishop  of  London  was  patron  of  the 
respondent's  benefice  within  themeaming  of  sect.  16 
of  the  Act,  a/ndwas  thereby  dis(fualiJiedfrom  acting 
in  relation  to  the  representation  under  sect.  9. 
Held,  also,  that  the  inUiatorywroceedings  essential 
to  give  jurisdiction  to  the  Vourt  of  Arches  were, 
under  the  cireumstances,  contrary  to  the  statute, 
and  void ;  and  that  the  court  had  no  jurysdiction 
to  hear  or  adjudicate  on  the  representation. 
Held,  also  that  the  respondent  was  entitled  to  hane 

the  rule  for  prohibitton  made  absolute. 
On  the  30th  May  1877,  a  rule  nisi  was  obtained  on 
behalf  of  the  Bev.  Thomas  Felham  Dale,  clerk, 
calling  upon  the  Bif^ht  Hon.  James  Flaisted  Baron 
Penzance,  the  official  principal  of  the  Arches 
Court  of  Canterbury,  npon  notice  to  be  given  to 
him  or  his  registrar ;  and  John  Clifibrd  Serjeant, 
Bobert  G^rge  Morley,  and  James  Horwood,  com- 
plainanto  in  a  cause  or  matter  in  the  said  court, 
entitled  Serjeant  and  others  v.  Dale,  upon  notice  to 
be  given  to  them  or  their  solicitors ;  James  Hor- 
wood as  sequestrator  of  the  United  Benefices  of 
St.  Yedast   with    St.    Michael-le-Querne,    npon 

(a)  ]Uf«ltd  by  M.  W.  KcKxllab.  Eiq..  BaaifUiwat.Law. 
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notice  to  be  given  to  him  or  his  solicitor;  to 
show  cause  why  a  writ  of  prohibition  shoald  not 
issue  to  the  Arches  Court  of  Canterbury  to  pro- 
hibit the  said  court  from  farther  proceedings  in 
relation  to  the  said  cause  or  matter,  or  in  relation 
to  the  said  sequestration,  the  said  cause  or  matter 
being  one  over  which  there  was  no  jurisdiction. 

The  following  is  the  material  part  of  the  affidavit 
of  the  Bev.  Thomas  Pelhun  Dale,  the  respondent 
in  the  ecclesiastical  suit,  and  the  applicant  for  the 
rule: 

1.  I  am  rector  and  incumbent  of  the  united 
parishes  of  St.  Yedast,  otherwise  Foster,  and 
St.  Michael-le-Queme,  in  the  City  and  Diocese  of 
London,  having  been  instituted  and  inducted 
thereto  in  the  year  1847. 

2.  The  pafish  of  St.  Yedast,  otherwise  Foster, 
was  originally  a  peculiar  of  the  Archbishop  of 
Canterbury.  From  about  the  year  1421,  the 
patronage  thereof  has  been  in  the  Archbishop  of 
Canterbury  for  the  time  being.  The  patronage  of 
St.  Michael-le-Queme  had,  at  the  time  of  my 
institution,  long  been  and  was  till  the  year  1866, 
as  I  believe,  in  the  Dean  and  Chapter  of  St.  Paul's 
Cathedral. 

3.  Many  years  before  my  institution,  the  two 
benefices  were  united,  and  thereupon  the  alternate 
rights  of  presentation  to  the  united  benefice 
became  vested  in  the  patrons  of  the  two  benefices, 
that  is  to  say  the  Archbishop  of  Canterbury  for  the 
time  being,  and  the  Dean  and  Chapter  of  St. 
Paul's.  I  was  instituted  on  the  presentation  of  the 
Dean  and  Chapter  of  St.  Faurs. 

4.  On  or  about  the  24th  April  1876, 1  received 
in  a  registered  letter  several  documents,  viz. :  one 
purporting  to  be  a  copy  of  a  representation  under 
the  Public  Worship  Regulation  Act  1874,  under 
the  hands  of  John  Cliffora  Serjeant,  Robert  G^rge 
Morley,  and  James  Horwood,  three  of  the  church- 
wardens of  the  parishes  of  St.  Yedast  and  St. 
Michael-le-Queme ;  another  being  a  copy  of  a 
statutory  declaration  by  the  same  persons ; 
another  headed  "  The  Diocesan  Registry  of  Lon- 
doD,"  and  purporting  to  be  a  requisition  from  the 
Lord  Bishop  of  London  requiring  me  to  state, 
within  twenty-one  days  from  the  date  thereof, 
whether  I  was  willing  to  submit  to  his  Lordship's 
direction  therein  without  apneal.  This  last  docu* 
ment  was,  however,  unsigned  and  was  only  dated 
"  April  1876."  Another  document  was  a  form 
of  consent  to  submit  to  the  bishop's  directions  for 
me  to  sign  and  return.  Another  document  was  a 
form  of  acknowledgment  of  the  receipt  of  the  said 
copy  representation  and  copy  statutory  dechura- 
tion  for  me  to  sign  and  return.  With  these 
documents  was  a  letter  purporting  to  be  signed 
by  John  Shephard,  registrar,  and  &ted  from  the 
Bishop  of  London's  registry  the  24th  April  1876, 
which  referred  to  these  documents. 

5.  On  or  about  the  3rd  May  1876,  I  was  served 
with  another  copy  of  the  said  representation  with 
the  said  copy  statutory  declaration  annexed 
thereto,  and  stamped  on  the  back  with  the  stamp 
of  the  **  Bishop  of  London's  Registry." 

6.  I  received,  on  or  about  the  30th  May  1876,  a 
notice  purporting  to  come  from  the  deputy  regis- 
trar of  the  Arches  Court  of  Canterbury,  stating 
that  His  Grace  the  Archbishop  of  Canterbury  had 
signed  a  requisition  to  the  judge  of  the  said  court 
to  hear  and  determine  the  matter  of  the  said 
representation,  and  appointing  a  time  andplace  to 


consider  what  security  for  costs  should  be  given 
by  the  complainants  in  the  said  repretsentation. 

7.  On  or  about  the  14th  June  1876, 1  received  a 
notice  that  the  judge  of  the  Arches  Conrt  had 
appointed  the  18th  July  ensuing,  at  eleven  o'dook 
in  the  forenoon,  in  the  public  library  at  Ijambeth 
Palace,  to  hear  and  determine  the  matter  of  the 
said  representation. 

8.  Lambeth  Palace  is,  I  believe,  in  the  ooanty 
of  Surrey,  and  in  the  diocese  of  Canterbury,  and 
is  not  within  the  diocese  of  London. 

9.  I  did  not  appear  either  in  persoii  or  by 
counsel,  at  the  hearmg.  I  have  never  entered,  or 
caused,  or  allowed  to  be  entered  any  appearance 
for  me  in  the  registry  of  the  Arches  Court.  On 
the  12th  of  July  1876,  having  at  that  time  a 
belief  that  the  proceedings  against  me  were  irre* 
gular  by  reason  of  the  notice  before  referred  to 
being  unsigned  and  not  sufficiently  dated,  though 
not  at  that  time  aware  of  any  other  gpx>and  of 
irregularity,  I  served  a  notice  stating  in  general 
terms  that  the  proceedings  against  me  were  irre- 
gular, and  that  I  should  hold  the  complainants 
liable  for  any  damage  that  might  result  there- 
from, upon  Messrs.  Moore  and  Currey  the  aoli- 
oitors  and  proctors  for  the  comphdnants. 

10.  On  the  18th  July  1876,  as  I  am  informed 
and  believe,  the  said  representation  was  heard;, 
and  previous  thereto  a  conversation  took  place  in 
open  court  between  the  learned  judge  and  the 
complainants'  counsel  concerning  the  notioe  re- 
ceived by  the  complainants  that  the  proceedings 
were  irregular.  The  result  was,  that  the  learned 
judge  declined  to  express  any  opinion  concerning 
informalities  in  the  preliminary  proceedings,  but 
offered  an  adjournment  to  oorrect  them  if 
necessary. 

11.  On  or  about  the  2nd  Aug.  1876,  I  was 
served  with  a  document  purporting  to  be  a  moni- 
tion from  the  judge  of  the  Arches  Court  pro- 
nounced in  pursuance  of  the  hearing  already  re- 
ferred to,  and  reciting  that  the  judge  had  pro- 
nounced at  the  said  hearing  that  the  complainants 
had  sufficiently  proved  the  practices,  acts,  matters, 
and  things  alleged  in  theur  representation,  and 
that  I  had  offended  against  the  statutes,  laws, 
constitutions,  and  canons  of  the  Church  of 
England  in  respect  of  the  matters  therein  sot 
forth,  and  further  reciting  that  the  said  judge 
had  admonished  me  to  abstain  for  the  future  fh)m 
such  practices,  acts,  matters,  and  lyings,  and  had 
condemned  me  in  costs;  and  proceeding  to  ad- 
monish me  accordingly. 

12.  I  applied  for  and  obtained  a  copy  of  the 
special  case  required  bv  the  statute  to  be  stated 
by  the  judge  of  the  Arches  Court,  and  of  the 
judgment  pronounced  by  the  learned  judge.  I 
gave  notice  of  appeal  in  Aug.  1876,  against  the 
judgment,  but  have  not  further  proceeded  thermn. 

13.  On  or  about  the  27th  of  Oct.  1876,  I  was 
served  with  a  summons  to  show  cause  why  an 
inhibition  should  not  issue  to  enforce  obedience  to 
the  said  monition;  and  about  the  same  time  I 
was  served  with  copies  of  three  affidavits^  one  by 
the  said  John  Clifford  Serjeant,  one  by  the  said 
Bobert  G^rge  Morley,  in  support  of  the  said 
summons,  and  a  further  affidavit  of  the  said  John 
Clifford  Serjeant 

14.  On  or  about  the  12th  Nov.  1876,  I  was 
served  with  a  document  purporting  to  be  an  inhi* 
bition  from  the  Arohes  Oour 

15.  In  consequence   of    the  said  inhibition,  I 
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h«¥e  been  preyented  from  oondnoting  Diyine 
Service  or  ministeriog  in  my  church  and  the 
Bey.  Charies  T.  Ackland,  a  priest  licensed  thereto, 
•B  I  faaye  been  informed  and  believe,  by  the 
Biahop  of  I^ondon,  has  since  officiated  therein. 

16.  At  some  time  about  the  end  of  Oct.  or 
beginning  of  Nov,  1876,  bat  when  I  cannot  exactly 
say  from  memory,  I  first  had  reason  to  suspect, 
bat  bad  no  certain  knowledge,  that  the  alternate 
turn  or  right  of  patronage  in  the  united  benefice 
of  which  I  am  rector,  to  which  the  Dean  aud 
Chapter  of  St.  Paul's  had  been  entitled,  had  been 
in  the  year  1866  transferred  from  such  Dean  and 
Chapter  and  yested  in  the  Bishop  of  London  and 
his  successors ;  and  that  the  Bishop  of  London  for 
the  time  beins  had  thereby  become,  as  I  am  ad- 
yised,  entitled  to  the  adyowson  in  the  former 
benefice  of  St.  Michael  le  Queme,  formerly  held 
by  the  said  Dean  and  Chapter,  and  to  the  altema- 
tiye  tarn  or  right  of  patronage  in  the  united 
benefice.  The  occasion  of  my  obtaining  the  in- 
formation which  led  me  to  investigate  the  matter 
was  in  the  sitting  of  a  commision  preparatory  to 
the  union  of  my  said  united  benefice  with  the 
benefice  of  St.  Matthew,  Friday-street.  I  attended 
the  sitting  as  being  interested  therein,  and  then 
for  the  first  time  heard  it  stated  that  the  fact  of 
the  tranafer  of  patronage  had  taken  place.  I 
thereupon  made  mquiries  and  learnt,  as  the  fact 
is,  that  this  transfer  had  been  effected  by  an 
Order  of  Her  Majesty  in  Coancil,  dated  the  18th 
Noy.  1866,  and  published  in  the  London  Oazette 
on  the  13th  Nov.  1876.  I  am  informed  and  be- 
lieve that  the  said  Oazette  is  out  of  print. 

17.  Shortly  after  Sunday,  the  25th  March  1877, 
I  learnt,  as  the  iact  was,  that  a  sequestration  of 
my  united  benefice  for  the  purpose  of  raising  the 
quarter's  stipend  of  the  said  Bev.  Charles  T. 
Ackland  baa  been  affixed  to  the  door  of  my 
church  on  that  day ;  and  shortly  afterwards,  the 
28th  March  1877,  Mr.  Jsmes  Ellis  (who  had  acted 
for  me  as  the  collector  of  my  tithes  for  twelve  or 
fourteen  years)  called  upon  me  and  stated  that  he 
had  paid  282. 13«.  6d.  for  the  stipend  of  the  said 
Bev.  Charles  T.  Ackland  and  the  costs  of  the  se- 
questration to  the  said  James  Horwood,  one  of 
tne  complainants,  who  had,  I  believe,  been  ap- 
pointed sequestrator  of  my  benefice,  demanding 
payment  from  him  of  the  said  sum.  I  immedi- 
ately dismissed  him  from  the  office  of  collector  on 
the  ground  that  I  had  given  him  previous  specific 
directions  not  to  pay  any  sum  out  of  my  tithes 
to  any  person  whatsoever*  and  1  confirmed  his 
Hiamiaaftl  bv  a  letter. 

18.  I  bebeve  that  in  the  month  of  June  there 
will  be  a  further  sequestration  issued  and  further 
demands  made  by  the  said  James  Horwood  as 
sequestrator. 

19.  On  or  about  the  12th  April  1877, 1  received 
a  bill  of  costs  purporting  to  be  the  costs  incurred 
by  the  complainants  in  tne  matter  of  the  said  repre- 
sentation, with  a  notice  that  the  17th  April  had 
been  appointed  for  the  taxation  of  the  said  costs. 
I  believe  that  I  shall  shortly  be  required  to  pa^  the 
aaid  costs,  and  that  the  payment  of  them  will  be 
ibrced  by  process  ont  of  the  Court  of  Arches. 

/iMM  21,  25,  a/nd  26.— The  SolicUor-Oeneral  (Sir 
H.  Oiffard,  Q.C.),  and  JieufM,  showed  cause  for  the 
complainants. — ^The  two  objections  to  the  jurisdic- 
tion are  (1)  that  the  judge  heard  the  matter  of  the 
renreoentation  at  LwEubeth  which,  although  in  the 
province  containing  the  respondent's  parish,  is 


not  in  the  diocese,  nor  in  London  or  Westminster, 
as  required  for  the  place  of  hearing  by  the  Arch- 
bishop.   PThe  arguments  on  this  point  were  not 
considered,  and  need  not  therefore  be  reported.] 
(2.)  That  the  Bishop  of  London  who  actea  in  the 
matters  arising  in  relation  to  the  representation 
was  the  patron  of  the  benefice  within  the  16th 
section.     The    ordinary   meaning   of   the  word 
**  patron"  is  the  person  who  has  the  immediate 
right  to  appoint  upon  a  vacancy ;  here  the  Bishop 
has  only  the  second  turn.   In  Bejfnoldton  v.  Blake 
(1  Ld.  Kaym.192),  the  court,  after  citing  some  year 
books  proceeded  to  say,  at  page  197,  '*  which  last 
books  prove  that  though  in  case  of  united  churches 
there  is  but  one  advowson  in  right,  yet  every 
patron  has  the  whole  advowson  to  his  turn."  This 
judgment  is  cited  with  approval  in  Bobineon  v. 
Marquis  of  Bristol  (11  C.B.  208,  251).  This  Umited 
meaning  of  the  word  was  adopted  by  the  court  in 
Edwa/rda  y.  Bishop  of  Exeter  (6  Bing.  N.O.  652), 
where  a  question  arose  as  to  the  right  of  presenta- 
tion when  a  Protestant  and  a  Papist  were  co- 
patrons  of  an  advowson.     By  3  Jac.  1,  c.  5,  ss.  18 
&  19,  a  Popish  recusant  convict,  afterwards  inter- 
preted to  mean  any  Boman  Catholic,  was  disabled 
from  presenting  to  any  living ;  and  the  Univer- 
sities were  to  nave  such  presentation,  **  when  it 
shall  happen  to  be  void  during  such  time  as  the 
patron  thereof  shall  be  and  remain  a  recusant 
convict  as  aforesaid."    The  court  considered  fall 
force  and  effect  was  given  to  this  transferring  or 
vesting  daase,  if  it  extended  no  further  than  to 
that  case  where  the  patron,  if  a  sole  patron,  or  all 
the  patrons  were  Boman  Catholic.    The  Ecclesias- 
tical Dilapidations  Act  1871  (34  &  35  Vict.  c.  43), 
defined  the  word  "  patron"  in  section  3  as  *'  the 
person  or  persons  or  corporation,  who  in  case  such 
benefice  were  vacant,  would  be  entitled  to  present 
thereto ;"  and  the  Legislature  seems  to  have  con- 
sidered it    necessary    to    expressly   extend  that 
ordinaiT  meaning  K>r  the  purpose  of  including 
cases  of  joint  or  alternate  presentation.    But  even 
if  the  Bishop  of  London  be  a  patron  within  the 
meaning  of  this  16th  sect.,  it  is  now  too  late  for  a 
writ  of  prohibition.    There  is  no  error  on  the  face 
of  these  proceedings,  and  there  was  a  remedy  upon 
this  ground  of  objection  to  the  proceedings  by 
way  of  appeal.     The  respondent,  even  after  his 
admitted    knowledge  of  the    existence    of  this 
objection,  allowed  the  inhibition  and  sequestra- 
tion to  c^o  without  appeal ;  and  came  to  this  court 
six  months  after  his  discovery  to  set  aside  proceed- 
ings in  which  sentence  was  ffiven  ten  months 
before.    "It  is  agreed  by  all,     said  Brett,  J.  in 
delivering  the  judgment  of  the  court  in  Worthing' 
ton  V.  Jeffries  (L.  Bep.  10  C.P.  379,  380),  "  that 
upon  an  application  to  any  of  the  Superior  Courts 
for  a  prohibition  the  court  has  a  discretion  in  some 
cases  to  refuse  to  prohibit."      In  Blacquiere  y. 
Hawhvna  (1  Doug.  378),  it  was  laid  down  that  a 
prohibition  does  not  lie  after  sentence,  unless  the 
want  of  jurisdiction  appear  on  the  face  of  the  pro- 
ceedings.    This  rule  was  followed  in   Oould  y. 
Chfper  (5  East  345),  i^thou^h  it  was  there  held 
to  oe  sufficient  if  the  objection  could  be  collected 
from  the  whole  of  the  proceedings  below ;  also  in 

Ex  vofte  Covoan,  3  B.  &  Aid.  123 ; 
BieketUT.  Bodenham,  4  A  &  E.  433; 
Chickham  t.  Dickson,  12  Mod.  182  ; 
Pool  V.  Qardnvr,  12  Mod.  207  ; 
Ua/rsdsn  v.  WardU  3  E.  A  B.  685. 

In  the  last  case,  however,  the  recognised  rule 
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oonoeming  Ecclesiastical  caases  was  held  inapplioa* 
able  to  cases  in  the  Gonntj  Courts.    In  none  of 
these  cases  was  the  point  of  knowledge  of  the 
-objection  raised,  and  the  only  anthority  for  making 
it  of  importance  is  the  dictum,  by  way  of  excep- 
tion to  the  above  recognised  rule,  of  WiUes,  J.  m 
Mayor  of  London  v.  Cox  (L.  Bep.  2  £.  <&  I.  Apps. 
239,  283),  where  he  says  with  reierenoe  to  a  defect 
not  apparent  upon  the  record,  "  considering  the 
conduct  of  the  applicant,  the  importance  of  making 
an  end  of  litigation,  and  that  the  writ,  though  of 
right,  is  not  of  course,  the  court  would  decline  to 
interpose,  except  perhaps  upon  an  irresistible  case, 
and  an  excuse  for  the  delay,  such  as  disability, 
malpractice,  or  matter  newhr  come  to  the  know- 
ledge  of  the  applicant."     Here  by  his  own  show- ' 
iag  the  applicant  need  not  have  delayed  so  long, 
and  moreover  his  remedy  still  exists  by  appeal. 

Charles,  Q.C.  and  PhiUimore  supported  the 
rale,  the  court  requesting  them  to  limit  their 
arguments  to  the  point  raised  concerning  the 
period  of  the  application,  with  regard  to  the  cir- 
cumstance that  there  was  no  appearance  of  the 
objection  on  the  face  of  the  proceedings.  The 
principal  laid  down  by  Bo|^rs  in  his  Ecclesiastical 
Law,  p.  748  (title  Prohibition) :  "  If  the  spiritual 
court  nas  not  jurisdiction  over  the  subject  matter 
of  the  suit,  it  is  never  too  late  to  apply  for  a  writ 
of  prohibition,  nor  is  it  necessary  that  the  defect 
of  jurisdiction  should  appear  on  the  pleadings,  if 
it  can  be  collected  fcom  the  whole  of  the  proceed- 
ings, for  if  it  be  brought  to  the  knowledge  of  the 
temporal  court  by  suggestion  that  the  spiritual 
court  has  passed  sentence  in  a  case  altogether  out 
of  their  jurisdiction,  it  is  the  duty  of  the  temporal 
court  to  restrain  and  stay  the  encroachment,"  is 
supported  by  various  authorities : 
Gould  T.  Qapper,  5  East,  345 ; 
Ex  parte  WxUiams,  1  B.  &  C.  31S; 
In  the  matter  of  ths  Deom  of  York,  2  Q.  B.  1. 

The  only  limitation  of  the  general  right  is  where 
the  applicant,  with  knowledge  of  the  objection, 
has  acquiesced  in  the  jurisdiction  of  the  inferior 
court.  It  has  been  held  in  some  cases  that  he 
cannot,  upon  his  failure  to  succeed  ander  such 
circumstances,  turn  upon  the  tribunal  he  has 
accepted,  and  obtain  a  prohibition  after  sentence,  if 
the  objection  does  not  appear  on  the  proceedings, 

FuU  V.  Hutchins,  Cowper  422 ; 
Neuyrnan  and  XJx,  y.  Moore,  Fteeman  298 ; 
Lord  Camden  v.  Home,  4  L.  T.  Bep.  382 ; 
Hart  V.  Manh,  5  A.  &  £.  591. 

l*his  is  not  a  point  which  could  be  raised  upon 
appeal,  for  by  sect.  12  of  the  Public  Worsnip 
Regulation  Act  1874,  no  fresh  evidence  is  admis- 
sible. That  interest  in  a  judge  is  ground  for  pro- 
hibition appears  from 

Dimes  t.  Grand  Jimction  Canal,  8  H.  of  L.  Cas.  759 ; 

Brookes  v.  Lord  Rivers,  Hardress,  508 ; 

Company  of  Mercers  and  Ironmongers  of  Chester  v. 
Bouoker,  1  Strange  639. 

Eere  the  applicant  is  the  party  aggrieved,  and  he 
is  therefore  entitled  to  relief  ex  deoito  lustitics :  if 
he  suffers  from  the  usurpation  of  jurisdiction  of 
another  court.  There  is  a  distinction  in  that  case 
from  an  application  by  a  stranger,  wherein  the 
court  may  exercise  discretion  (Be  Foreter  v.  Forster 
and  Berridge,  4  B.  &  S.  187, 199) ;  but  even  that 
distinction  was  doubted  in  Worthington  v.  Jeffries 
(L.  Eep.  10  G.  P.  379, 384),  and  it  was  held  that  **  if 
the  superior  court  is  clear  in  fact  and  in  law,  that 
the  inferior  court  is  acting  in  excess  of  its  {ariR- 
diotion  or  without  jurisdiction,  it  cannot  rightly 


refuse  to  enforce  public  order  in  the  administra- 
tion of  the  law  by  refusing  either  to  issue  a  writ 
of  prohibition,  or  put  the  plaintiff  in  prohibition 
to  aeclare  in  prohibition."  This  also  is  the  con- 
clusion of  Wilfes,  J.,  upon  the  authorities  in  Mayor 
of  London  v.  Cox  (L.  Bep.  2  E.  ^  I.  App.  239, 
278). 

June  29. — Lush,  J.,  delivered  the  judgment  of 
the  court  (Mellor  and  Lush,  J.J.). — We  have  re* 
oeived  the  sreatest  assistance  from  the  learned 
counsel  on  both  sides;  and  the  full  examination 
and  discussion  which  the  authorities  bearini;  upon 
the  main  question  underwent  during  the  argji' 
ment— viz.,  the  question  whether  the  applicant  is 
too   late   in   applying   for   a   prohibition — have 
enabled  us  to  come  to  a  satisfactory  conclusion 
upon  a  point  which,  upon  a  cursory  view  of  the 
cases,  appears!  to  be  left  in  some  obscurity.     We 
have  called  this  the  main  question  because  we 
have  never  entertained  any  serious  doubt  that  the- 
action  of  the  Court  of  Arches  was  from  tlie  first 
invalid,  and  that  had  its  jurisdiction  been  oues- 
tioned  at  an  earlier  stage  a  prohibition  must  nave 
been  awarded.    The  statute  37  &  38  Yict.  c  8$^ 
confers  upon  the  judge  created  by  the  7th  section 
a  new  and  special  jurisdiction,  and  that  jurisdic- 
tion is  not  emarged  by  the  judge  having  beoome 
ofBcial  Principal,  and  the  proceedinffs  being  in  the 
Arches  Court  of  Canterbury.     The  jurisdiction 
which  he  exercises  under  this  Act  is  still  a  special 
jurisdiction,  conferred  and  limited  by  statute,  and 
if  the  conditions  precedent  to  its  exercise  do  not 
exist,  the  whole  proceeding  in  the  court  is  coram 
non  judice.     The  course  of  proceeding  is  pre- 
scribed by  the  Act,  sects.  8  and  9.    A  represen- 
tation is  to  be  made  to  the  bishop,  who  is  in  the 
first  instance  to  determine  whether  the  proceed- 
ings ought  or  ought  not  to  be  taken  against  the 
incumbent  complained  of.      If   he   thinks   they 
ought  not  the  matter  rests  there,  if  he  thinks  they 
ought,  the  parties  have  the  option  of  submitting 
to  his  fined  decision  upon  the  matter  of  the  com- 
plaint.   If  they  decline  to  do  so,  then,  and  then 
only,  are  the  functions  of  the  judge  called  into 
exercise.    The  court  is  not  set  in  motion  by  the 
parties,  but  bv  the  bishop  after  he  has  "con- 
sidered  the  whole  circumstances  of   the  case," 
and  he  has  come  to  the  conclusion  that  further 
proceedings  ought  to  be  taken.    His  act  in  invok- 
ing the  jurisdiction  of  the  court  is  emphatically  a 
judicial  act.    This  consideration  gives  force  and 
substance  to  the  16th  section.    By  the  Common 
law  a  judge  who  has  an  interest  in  the  result  of 
a  suit  is  disqualified  from  acting,  except  in  cases 
of  necessity,  where  no  other  judge  has  jurisdiction. 
The  16th  section  contemplates  and  provides  for 
this  contingencv  by  giving  jurisdiction  in  such 
case  to  the  archbishop,  and  requiring  him  to  act 
in    the    place    of    the   bishop    so    disqualified. 
Whether  the  party  could  have  waived  the  objec- 
tion by  consenting  to  the  bishop  acting,  as  a 
party  can  waive  the  common  law  objection  of 
interest  in  the  judge,  we  need  not  determine. 
It   is    certain    that    Mr.    Dale    did    not    know 
the  fact  that  the  patronage  of  the  living  had  bean 
transferred  from  the  Dean  and  Chapter  to  the 
Bishop  until  after  sentence  had  been  given  against 
him  and  monition  issued.    We  cannot  yield  to 
the  argument  which  was  much  pressed  by  Mr. 
Jeune  that  because  the  Bi&hop  of  Jjondon  has  not 
the  next  presentation,  he  is  not  a  patron  of  the 
benefice  within  the  meaning  of  the  statute.    That 
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which  accelerates  the  tnm  of  one  of  two  patrons 
who  presenu  alternately,  accelerates  the  torn  of 
the  other.    The  law  does  not  measnre  the  amount 
of  interest  which  a  jadge  possesses.    If  he  has  any 
le|^  interest  in  the  decision  of  the  question  one 
way*  he  is  disqualified,  no  matter  how  small  the 
interest  may  be.    The  law  in  laying  down  this 
strict  rule  has  regard,  not  so  much,  perhaps,  to 
the  motives  which  might  be  supposed  to  bias  the 
jod^  as  to  the  susceptibilities  of  the  liti^nt 
parties.    One  important  object,  at  all  events,  is  to 
dear   away   everything   which    might   engender 
suspicion  and  distrust  of  the  tribunal,  and  so  to 
promote  the  feeling  of  confidence  in  the  adminis- 
tration of  justice,  which  is  essential  to  social  order 
and  security.  This  is  the  principle  which  underlies 
this  branch  of  the  16th  section,  and  we  cannot 
doubt  that  the   word  "patron"  was  meant  to 
include  as  well  a  bishop  who  has  the  second  turn, 
as  one  who  has  the  next  presentation,  each  being 
interested  in  avoiding  the    benefice.     We   are 
anxious  not  to  be  misunderstood  in  using  this 
language.    No  right-minded  person  does  or  can 
for  a  moment  entertain  the  thought  that   the 
Bight  Bev.  Prelate,  who  was  called  upon  to  act  in 
this  case,  was  or  could  be  influenced  by  any  con- 
sideration of  personal  interest  in  the  proceeding. 
The  probability  is,  the  fact  was  not  present  to  hia 
mind.    Such  an  idea  was  emphatically  (thoagh 
unnecessarily)  repudiated  in  the  course  of  the 
MTgnment.    The  applicant  stands  upon  his  legal 
right*  and  calls  upcni  ns  to  &^ve  effect  to  it,  and 
we  feel  constrained  to  hold  that  the  initiatory 
proceedings  which  are  made  essential  to  g^ve 
jurisdiction  to  the  Court  of  Arches  were,  by  reason 
of  the  bishop  being  patron  of  the  benefice,  con- 
trary to  the  statute  and  void,  and  that  the  Court 
had  no  jurisdiction  to  enter  upon  the  inquiry.    Is 
the  applicant,  then,  too  late  to  apply  for  a  remedy 
which  the  common  law  gives  him,  and  which  he 
undoubtedly  would  have  been  entitled  to  had  he 
made  the  application  before  sentence  P    None  of 
the  authorities  brought  before  us,  when  analysed 
and  examined,  appear  to  us  to  support  the  propo- 
sition; and  seeing  that  the  sentence  is  still  iu 
operation,  and  that  if  not  stayed,  it  will,  or  may, 
end   in  deprivation,  we  can  see  no  reason  for 
limiting  the  right  to  a  prohibition  to  that  stage 
of  the  cause.  The  applicant  has  neither  acquiesced 
in  the  jurisdiction  assumed  by  the  court,  nor  done 
anything  to  estop  himself  from  complaining  of  it. 
He  did  not  even  know  of  the  fact  which  creates  the 
disqualification    until  after  sentence   had  been 
given.    We  should  require  strong  and  explicit 
authority  to  justify  us  in  assenting  to  a  propo- 
sition 80  repugnant  to  common  sense  and  justice, 
as  that  a  person  should  be  shut  out  from  the 
benefit  of  an  objection  because  he  did  not  make 
it  before  he  became  aware  of  the  existence  of  the 
hcta  which  raise  it.    We  can  find  none.    We  need 
not  go  through  the  cases :  They  are  classified  and 
explamed  in  the  elaborate  opinion  of  the  judg- 
ment delivered  by  the  late  Mr.  Justice  Willes  m 
the  House  of  Lords  in  The  Mayor  of  London  v.  Oox 
and   other$  (L.  Bep.  2  E.  A  I.  App.  299)  and 
•o   much    of  that   opinion    as  bears   upon  the 
present   question   justifies   us   in  the  view  we 
nave  taken.     This  being  our  opinion  upon  the 
first    ground    of    objection,    it   is    unnecessary 
to   decide    the   second    ^^und,     viz.,  whether 
the  place  of  trial  beinpr  neither  in  the  diocese  nor 
in  London  or  Westminster,  the  proceedings  are 
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on  that  account  void.  We  need  say  no  more  than 
that  we  consider  it  to  be  an  objection  deserving 
of  serious  consideration.  We  should,  before  the 
Judicature  Acts,  have  required  the  applicant  to 
declare  in  prohibition  in  order  that  our  judgment 
might  be  reviewed  in  a  Court  of  Appeal.  But 
that  proceeding  is  now  unnecessary,  as  an  appeal 
lies  against  this  judgment,  with  the  same  aavcm- 
tage  to  all  parties,  and  without  the  delay  and 
expense  of  pleadings.  We  therefore  make  the 
rule  absolute  for  a  prohibition. 

JudgfMnt  for  the  respondent 

Solicitors  for  complainants,  Moore  and  Ourrey. 
Solicitors  for  respondent,  Brooke,  Jenhme  and 
Co.  

COMMON  PLEAS  DIVISION. 
Friday,  April  20, 1877. 

EVAIfS  V,  MOSTIN  AND  OTHEES.  (a) 
APPSAL  VSOH  IMPSBIOK  COUBT. 

MetalUferoua  Mines  BeguUUion  Act  1872  (35  ^  36 
Vict.  c.  77),  sects.  13  and  41 — Fencing  of 
abandoned  mine — LidbiUty  of  lessor. 

By  sect.  13  of  the  MetaiUferovs  Mines  Begulaiion 
Act  1872,  the  owner  and  every  person  interested 
in  the  minerals  of  a  mine  shaU  cause  the  top  of 
the  shaft  of  such  mine  when  abandoned  to  be 
securely  fenced^  provided  thai  as  between  the 
owner  and  a  person  interested  in  the  minerals 
the  former  shall  be  liahle. 

By  sect.  41  the  term  "  owner  "  is  definsd  to  be  the 
immediate  proprietor,  lessee,  or  occupier,  cmd  not 
a  person  receiving  rent,  07*  a  mere  proprietor 
subject  to  a  working  lease,  or  a  mef  e  owner  of 
the  surface. 

The  lords  of  Mold  were  freeholders  of  a  mine,  an 
old  unused  shaft  of  which  was  unfenced,  and  they 
had  certain  rights  over  the  surface.  They  leased 
the  mine  to  a  company,  reserving  a  lien  on  the 
minerals  gotten  for  their  rent  and  dues,  with 
powers  of  distress  and  re-entry.  The  company 
went  into  UquidaUon. 

Held,  thai  the  lords  were  ** persons  interested  "  in  the 
minerals  of  the  mine  within  the  meaning  of  the 
Act,  and  therefore  Uable  to  fence. 

Case  stated  by  two  Justices  of  the  Peace  for  the 
county  of  Flint,  under  20  &  21  Yict.  c.  43. 

On  the   23rd  Dec.  1875  an  information    ivas 

ftreferred  by  the  appellant,  who  is  Her  Majesty's 
nspector  of  Mines  for  the  county  of  Flint, 
aeamst  the  respondents,  under  the  Metalliferous 
Mines  Begulation  Act  1872  (b),  charging  them 

(a)  Reported  by  8.  Habi,  Esq.,  BBnister-ftt-lAw. 

(6)  Seot.  13. — Where  any  mine  to  which  this  Act 
appliee  la  ahandoned,  or  the  workisg  thereof  ditoon- 
tinned,  at  whatever  time  snob  abandonment  or  dieoon- 
tinoanoe  ooonrred,  the  owner  thereof,  and  every  other 
person  intereeted  in  the  minerals  of  the  mine,  ahall  oanae 
the  top  of  the  abaft,  and  any  eide  entrance  from  the 
anrface,  to  be  and  to  be 'kept,  aeonrely  fenoed  for  the 
pxeyention  of  aooidenta. 
Froyided  that 

(1.)  Snbjeot  to  any  oontraot  to  the  contrary,  the  owner 
of  the  mine  ahall^  aa  between  him  and  an]r  other 
peraon  intereeted  m  the  minerals  of  the  mine,  be 
liable  to  carry  into  effect  this  aection,  and  to  pay 
any  coata  incorred  by  any  other  peraon  interested 
in  the  minerals  of  the  mine  in  carrying  this 
aection  into|effect. 
(2.)  Where  such  abandonment  or^diacontinnancehas 
occorxed  in  the  caae  of  a  mine  before  the  paaaxng 
of  thia  Act,  thia  aection  ahall  apply  only  to  snoh 
shaft  or  aide  entnmce  of  the  mine  aa  is  situate 


58 


MAGISTRATES'  OASES. 


O.P.  Div.] 


Babbeb  v.  Callow. 


[O.P.  Div. 


with  leaving  a  certain  shaft  in  the  parish  of  Mold 
unfenced,  and  in  a  dangerous  state  and  condition. 
The  information  was  dismissed. 

The  respondents,  as  the  lords  of  Mold,  are  the 
owners  in  fee  of  the  mines  and  minerals  nnder  the 
place  where  the  shaft  is  sunk ;  and  they  have  aJso 
surface  rig^hts  for  the  purpose  of  working,  getting, 
and  carrying  away  such  minerals.  The  shaft,  and 
the  minerals  under  it,  were  demised  to  the  Mold 
Mines  Company  (Limited)  for  a  term  of  twenty- 
one  years  from  the  29th  Sept.  1864.  The  demise 
contained  a  power  of  re-entry  and  distress  for  rent 
and  dues,  and  reserved  to  the  lessors  a  lien  upon 
the  minerals  gotten.  The  shaft  has  not  been  in 
actual  use  for  more  than  twenty  years.  The  com- 
pany are  in  liquidation,  and  are  not  working  the 
mines;  but  the  respondents  have  not  re-entered 
under  the  x>ower  reserved  to  them  in  the  said 
lease.  The  appellant,  in  May  1875,  gave  the  re- 
spondents notice  in  writing  to  fence  the  shaft, 
as  being  specially  dangerous,  which  they  neg- 
lected to  do,  alleging  that  it  was  the  duty  of  the 
lessees  to  do  so.  The  shaft  was  about  five  to  eight 
yards  from  a  wall  adjoining  a  turnpike  road. 

The  AUomey-Oenerdl  (Sir  John  Holker),  Ghrst, 
Q.C.,  and  Bowen  (the  SoUdtor-Oeneral  Sir  K. 
Oiffard  with  them),  for  the  appellant. — ^The  inspec- 
tor of  mines  may  call  upon  eitner  the  lessee  or  lessor 
to  fence.  Surely  the  lessor  is  interested  in  the 
minerals.  He  may  make  shafts,  adits,  &c.,  to 
work  the  adjoining  mines. 

McInHfre,  Q.C.  and  Goxon,  for  the  respondents. 
— ^The  lessors  have  no  interest  in  the  minerals, 
but  only  easements  over  the  mine.  The  interest 
in  the  minerals  which  is  to  make  an  owner  liable 
under  sect.  41  must  be  immediate  and  direct, 
and  not  a  mere  rent  or  royalty.  If  it  was  in* 
tended  to  make  lessors  liable,  why  were  they  not 
mentioned  P  They  are  mentioned  in  other  cases.  If 
a  reversionary  interest  is  enough,  then  an  interest 
in  remainder  is  enough  also.  The  lessor  is  much 
more  likely  to  be  absent  from  the  neighbour- 
hood than  the  lessee.  [Lindlet,  J. — ^Then  do  you 
think  that  a  cestm  que  trust  and  trustee  may  both 
be  liable  P  or  that  the  cestui  que  trust  only  satis- 
fies the  words  "persons  interested."]  It  is  not 
necessary  in  all  cases  to  have  several  persons 
interested.    The  lessee  only  is  enough. 

Oorsi,  Q.C.  in  reply. — ^The  lessors  have,  by  the 
lease,  a  lien  on  the  minerals ;  therefore,  they  have 
an  interest  in  them.  They  have  also  a  power  to 
distrain  the  minerals,  and  a  power  to  re>enter 
for  breach  of  covenant.  Sect.  13  applies  only  to 
abandoned  mines.    That  may  be  the  reason  why 

within  fifty  yards  of  any  highway,  road,  footpath, 
or  plaoe  of  pnbUo  resort,  or  in  open  or  nninolosea 
land,  or  not  being  situate  as  aforesaid,  is  required 
by  an  iospeotor,  in  writing,  to  be  fenced,  on  the 
ground  ihat  it  is  speoially  dangeroas. 
(3.)  ....    If  any  person  faued  to  act  in  oonformity 
with  this  seotion  he  shall  be  gnilty  of  an  offence 
against  this  Aot,  &o. 
Seot.  41.— In  this  Aot,  unless  the  context  otherwise 
requires 

....  The  term  **  owner,"  when  used  in  relation 
to  an^  mine,  means  any  person  or  body  corporate 
who  u  the  immediate  proprietor,  or  lessee,  or 
oooupier  of  any  mine,  or  of  any  part  thereof ;  and 
does  not  indude  a  peorson,  or  body  corporate  who 
merely  reoeiTes  a  royalty,  rent,  or  fine  from  the 
mine,  or  is  merely  the  proprietor  of  a  mine  subject 
to  any  lease,  grant,  or  licence  for  the  working 
thereof,  or  is  merely  the  owner  of  the  soil  and 
not  interested  in  the  minerals  of  the  mines,  Ac. 


an  obligation  is  imposed  on  the  lessor;  for  the 
lessees  could  not  be  got  at. 

Gbove,  J. — ^This  case  is  not  f^  firom  difficulty. 
On  the  whole,  I  am  of  opinion  that  upon  the  true 
construction  of  the  Act  the  respondents  are  liable 
to  fence  the  mine,  and  may  be  subject  to  a 
penalty  for  having  previously  neglected  to  do  so. 
Our  decision  turns  upon  sects.  13  and  41.^  (Hia 
Lordship  read  those  sections.)  The  question  is. 
Are  the  lessors  "persons  interested P"  It  is  curious 
that  the  lessor  is  not  called  an  owner.  Grenerally 
he  would  be  so,  as  distinguished  from  the  ooou- 
pier. It  is  curious  also  that  he  is  not  men- 
tioned. But  who  else  could  be  meant  ?  "  Persons 
interested"  must  mean  some  persons.  At  first 
the  word  "  interested  "  seemed  to  me  to  mean  per- 
sons having  a  present  interest.  In  this  oase 
the  lessors  have,  in  some  events,  an  interest 
in  the  minerals  included  in  the  lease.  A  lien 
on  minerals  is  an  interest  in  them;  so  is  a 
power  to  distrain  them,  and  a  right  of  re- 
entry. These  are  direct  interests  in  the  mine- 
rals, and  also  present  ones.  I  have  arrived  at 
this  decision  after  some  doubt;  but  I  think  it 
not  an  unreasonable  construction  to  hold  that  the 
working  lessee  is  liable  in  the  first  instance,  and 
then  the  persons  having  such  an  interest  as  the 
landlords  here  have. 

Lindlet,  J. — I  am  of  the  same  opinion.  The 
real  question  is  whether  the  lessors  are  per- 
sons mtereeted  in  the  mine  within  the  mean- 
ing of  sect.  13  of  the  Aot.  If  that  section 
stood  alone  I  should  think  our  decision 
clearly  ought  to  be  for  the  appellant.  But 
seot.  41  has  raised  a  doubt  in  my  mind.  These 
lessors  are  not  owners  under  that.  However, 
the  lease  gives  power  of  distress  and  entry,  and 
a  lien  on  the  minends.  To  whom  else  ooufd  the 
words  imply  P  The  respondents  do  not  show  any 
persons  who  answer  the  description  better  than 
themselves.  So  we  are  driven  by  stress  of  cir- 
cumstances to  think  they  must  be  intended. 

Case  remitted  to  magistrates.    No  costs. 

The  Solicitor  to  the  Treasury. 

Solicitor  for  the  respondents,  /.  T.  Simpson. 


Friday,  June  15, 1877. 

(Before  Lord  Golbbidoe,  C.J.  and  Gbovx,  J.) 

Babbek  t;  GALLOW.(a) 

20j5-  21  Viet.  c.  43—32  ^  33  Vict.  e.  14,  s.  27— 
Oustoms  and  Inland  Revenue  Act  1875,  s.  11-— 
Letting  carriages  on  hire — Sale  hy  instaimenie — 
Possession. 

A.,  a  coaMwUder,  entered  into  an  agreement  with 
B.,  to  let  two  Olarencecaibs  to  B,,  on hdre^ at  thirty 
shUMngs  a  week,  tmth  a  provision  thai  i/B.  paiid 
the  thUrtv  shiXImgs  weekly,  at  stipulated  times,  for 
seventy'five  weeks  consecutively,  the  cabs  shotdd 
become  the  property  of  B.,  upon  a  further  payment 
ofbL  ^f  B.  should  omit  to  make  anjf  such  weekly 
payment  aJt  the  stipulated  time.  A,  might  rerj^osseee 
himself  of  the  cahs.  B.  made  default  %n  As 
weekly  payments,  and  A.  re-entered  into  possession 
of  the  cabs.  An  information,  charging  A.  with 
keeping  a  certain  carria^  for  the  keeping  of 
whush  a  licence  was  required  ^  32  ^  33  VitL  e, 
14,  s.  27,  without  havvng  a  proper  Uoenee,  was 

i  (a)  Bfportedbf  Oaxbbov  Cbobosiu..  Esq..  BartislSNatLaw. 
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preferred  by  0.  In  euppori  of  the  information 
the  llih  eeeiion  of  the  Oustome  <xnd  Inlcmd 
Revenues  Act  1875,  whidh  declaree  that  the  person 
who  lets  a  carriage  shaXt  he  deemed  for  the  pwr- 
pose  of  the  Act  of  32  ^  33  Vict,  c  14,  to  he  the 
person  keeping  the  carriage^  was  relied  on, 
A.  contended  that  the  carriage  had  been  sold,  subject 
to  a  proviso  as  to  the  non-pay^neni  of  the  instal- 
menis.  The  police  magistraie  dismissed  the 
informaiion. 
Upon  an  appeal,  it  was  held  that  the  judgment  of 

the  police  magistrate  must  be  affinrmsd. 
Held  also,  that  the  irue  construction  of  the  agree- 
ment was  that  A,  had  not  let  the  carriage  for  hire 
for  a  period  less  ihan  a  year,  a/nd  that  ii  was  not 
a  lettxng  at  all,  btd  a  sale  by  seventy-five  weekly 
instalments. 
This  was  a  case  stated  by  the  Metropolitan  Police 
Magistrate,  sittiiig  at  the  Police  Court,  Worship- 
street,  in  the  county  of  Middlesex,    within  the 
Metropolitan  Police  District,  under  the  statute  of 
20  A  21  Yict.,  c.  43,  on  the  application  in  writing 
of  the  appellant  (who  was  dissatisfied  with  the 
determination  of  the  magistrate  upon  a  question 
of  law  which  arose   before  him   [as  hereinafter 
stated],  on  the  22nd  Feb.  1877),  the  appellant 
having  duly  entered  into  recognisance  to  prosecute 
the  appeal. 
The  facts  of  the  case  were  as  follows : 

1.  An  information  was  preferred  by  the  appel- 
lant^ an  officer  of  excise,  asainst  the  respondent, 
under  the  27th  section  dt  the  statute  of  the  32  & 
33  Viot.  0. 14,  in  Uie  terms  and  to  the  effect  follow- 
ing :  "  That  after  the  passing  of  a  certain  Act  of 
Pteliament  made  and  passed  in  the  session  holden 
in  Uie  32nd  and  33rd  years  of  the  reign  of  Her 
Majesty,  chapter  14,  one  John  Callow  £d,  within 
six  calezidar  months,  before  the  day  of  exhibiting 
the  said  information,  to  wit,  on  the  12th  Oct.  1876, 
and  within  the  limits  of  the  Chief  Office  of  Inland 
Berenne,  in  London,  to  wit,  at  the  parish  of  Shore- 
ditch,  in  the  county  and  district  aforesaid,  keep  a 
COTtain  carriage,  for  the  keeping  of  which  a  license 
was  required  by  the  said  Act,  without  having  a 
proper  license  under  the  said  Act,  contrary  to  uie 
form  of  the  said  Act;  whereby,  and  by  force  of 
the  said  Act,  the  said  John  Callow  had  forfeited 
the  sum  of  20L" 

2.  The  following  facts  were  admitted  before  the 
police  magistrate  by  both  parties  on  the  hearing 
of  the  complaint:  That  the  appellant  was  an 
officer  of  excise.  That  the  said  information  was 
commenced  and  prosecuted  by  order  of  the  Com* 
mianoners  of  Inland  Revenue.  That  the  respon- 
dent, who  is  a  coach  builder,  carrying  on  business 
in  Islington,  had  not,  on  the  saia  12th  Oct.  1876, 
a  license  under  the  said  Act  authorising  him  to 
keep  a  carriage.  That  on  that  day  two  carriages 
were  in  the  possession  of,  and  used  by  one  John 
Ratter,  under  an  agreement  dated  the  15th  June 
1876,  and  made  between  the  said  respondent  of 
the  one  part,  who  on  the  day  and  year  last  men- 
tioned was  the  owner  of  the  said  carriages,  and 
the  said  John  Butter  of  the  other  part.  A  copy 
of  the  agreement  is  annexed  to  and  deemed  to  be 
part  of  this  case.  That  in  conseqaenoe  of  the 
Bon-complianoe  with  the  terms  of  the  said  agree- 
ment by  the  said  John  Batter,  the  said  respondent 
did  subsequently  to  the  said  12th  Oct.  1876,  and 
before  the  expiration  of  the  year,  seiae  and  take 
into  his  possession  the  said  carriages  and  sold  and 
disposed  of  them  in  the  usual  way  of  his  trade. 


3.  On  the  part  of  the  appellant  it  was  oon« 
tended  that  under  the  said  agreement  the  letting 
for  hire  of  the  said  csrriages  was  for  a  period  less 
than  a  year,  that  is  to  say,  for  a  week,  and  so  on 
from  week  to  week,  coupled  with  an  agreement  to 
sell  the  carriages  in  certain  events  wnich  might 
or  migh1«  not  Imppen,  and  on  payment  of  a  sum  of 
money  for  the  purchase,  and  accordingly  the 
person  who  let  tne  carriages  was  under  the  pro- 
visions of  the  11th  section  of  the  Customs  and 
Inland  Bevenue  Act  1875,  to  be  deemed  for  the 
purpose  of  the  said  Act  of  the  32nd  and  33rd  years 
of  the  reign  of  Her  present  Mi^esty,  chapter  14, 
to  be  the  person  keeping  the  carriage. 

4.  On  the  part  of  the  respondent  it  was  con- 
tended that  the  carriages  in  question  had,  under 
the  said  agreement,  been  sold  to  the  said  John 
Butter,  the  purchase  money  being  paid  by  way  of 
instalments,  and  the  purchase  being  subject  to  a 
proviso  that  the  respondent  might,  on  nonpay- 
ment of  certain  instalments  of  the  purchase- 
money,  seise  and  repossess  himself  of  the  said 
carriages,  and  that  on  the  said  12th  Oct.  1876, 
the  said  carriages  were  the  property  of  and  in 
possession  of,  the  said  John  Butter. 

It  was  farther  contended  on  the  part  of  the  said 
respondent  that  if  the  said  agreement  disclosed 
an  hiring,  and  not  a  sale,  such  hiring  was  for  a 
longer  period  than  a  year,  and  that,  therefore,  the 
saia  respondent  had  not  committed  a  breach  of 
the  said  first  named  Act. 

5.  The  police  magistrate  being  of  opinion  that 
the  respondent  was  right  in  his  contention,  dis- 
missed the  said  information. 

6.  The  question  of  law  for  the  court  was, 
whether,  on  the  12th  Oct.  1876,  the  respondent 
had  let  the  said  carriages  for  a  period  less  than  a 
year,  within  the  meaning  of  the  11th  section  of 
the  Customs  and  Inland  Bevenue  Act  1875. 

If  the  Court  should  be  of  opinion  that  he  had 
not,  the  police  magistrate's  dismissal  of  the  in- 
formation to  be  confirmed ;  if  the  court  should  be 
of  a  contrary  opinion,  then  the  case  to  be  remitted 
to  the  police  magistrate,  or  otherwise  dealt  with 
as  the  court  should  direct. 

The  following  is  the  agreement  referred  to 
above: 

Memormadiim  of  agreeineiit  nade  this  15th  day  of 
June,  one  thoaaaad  eight  hnndzed  sad  seventy-six,  be- 
tween John  Callow  of  113,  Oottenham-road,  in  the  piuriah 
of  Islington,  of  the  one  part,  and  John  Butter,  of  8, 
Benenden-etreet,  £aat-road,  in  the  parish  of  Hoxton,  of 
the  other  part. 

The  eaid  John  Callow  agrees  to  let  the  said  John 
Botter  two  Clacenoe  oabe,  from  this  day,  on  hire,  at  the 
iom  of  90«.  per  week^  snoh  sam  to  be  paid  bj  the  said 
John  Batter  to  the  laid  John  Callow  on  each  and  everjr 
Itiday  in  eaoh  week,  from  the  date  thereof,  in  advance, 
as  the  hire  of  such  Clarenoe  oabs,  free  from  any  reduc- 
tion whatsoever  on  aooonnt  of  repairs  on  or  otherwise. 

And  it  is  hereby  agreed  between  the  parties,  that  if 
the  said  John  Batter  shall  pnnotnally  and  regolarly  pay 
to  the  said  John  Callow  the  sum  of  90s.  per  week  in  a 
manner  abo?e  desoribed  for  seventy -five  weeks  oonseon- 
tively,  the  said  Clarenoe  oabs  ahaU  be  the  property 
of  the  said  John  Butter  on  his  paying  the  farther  sum  of 
bl.  for  the  parobase  thereof,  and  the  said  John  Callow 
shall  and  will  hereby  agree  to  aooept  the  farther  sum 
of  5L  for  the  porohase  thereof.  And  it  is  hereby  agreed 
between  the  puriies  that  if  the  said  John  Butter  shall 
neglect  or  omit  to  make  any  of  the  said  weekly  payments, 
at  the  time  or  times  mentioned,  it  shall  be  lawful  for  the 
said  John  Callow,  and  he  is  hereby  fully  authorised,  to 
seise  and  obtain  possession  of  the  said  Clarence  oabs,  and 
this  agieemsat  shall  bs  his  fall  authori^  for  so  doing. 
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and  the  said  oabB  mut  not  be  sold  nntil  paid  for  by 
tbe  feaid  John  Batter. 
Witneas  to  the  signatore  of  the  said  John  Batter, 

W.  E.  COItLBTT. 

3owen  appeared  for  the  appellant,  and  BoherUon 
for  the  respondent. — The  argaments  of  coniisel 
were,  in  effect,  the  same  as  those  advanced  for  the 
appellant  and  respondent,  respectiyely,  before 
the  police  magistrate,  and  are  sufficiently  indi- 
catea  above. 

Lord  GoLBBiDGB,  G.J. — This  agreement  is  cer- 
tainly not  very  artistically  drawn,  and  it  is  not 
easy  to  constrae  the  whole  of  it  so  as  to  give 
effect  to  every  part  of  it,  assaming  that  every 
part  of  it  performs  some  function  that  has 
not  been  performed  by  portions  of  the  agree- 
ment that  precede  it.  Looking  at  it,  how- 
ever, and,  as  far  as  one  can  (to  a  document  of  this 
kind)  applying  a  common  sense  construction,  it 
seems  specially  to  be  an  agreement  for  the  sale  of 
a  cab,  to  be  paid  for  by  seventy-five  weekly  instal- 
ments of  thirty  shillings  each,  and  a  further 
Sayment  of  five  pounds  at  the  end  of  the  seventy- 
ve  weeks  or  last  instalment.  That  beine  really 
the  substantial  form  of  the  agreement,  I  am  of 
opinion  that  it  is  not  a  letting  for  hire  for  less 
than  a  year.  It  is  not  necessary,  I  think,  to  decide 
whether  Butter  has  hired  it  for  a  year,  or  for  any 
longer  period,  but  it  is  enouffh,  for  the  purpose  of 
affirming  the  judgment  of  tne  police-magistrate, 
which  I  think  ought  to  be  affirmed,  to  say, 
that  the  true  construction  of  this  agreement 
dearly  seems  to  me  to  be  that  Gallow  had  not 
let  the  carriage  for  hire  for  a  period  less  than 
a  year.  It  is,  in  fact,  not  a  letting  at  all,  it  is 
really  a  sale  by  seventy-five  weekly  instalments. 

Grove,  J. — ^I  am  of  the  same  opinion.  The  <mu8 
is  upon  the  appellant,  in  this  case,  to  prove  that 
this  carriage  might  be  let  for  less  than  a  year,  or 
might  be  let  for  more ;  the  words  of  the  Act  are 
''And  every  person  who  shall  let  any  carriage 
for  any  period  less  than  a  year  shall  oe  deemed 
to  be  a  person  letting  a  carriage."  Gan  it 
be  said  that  this  is  a  letting  for  less  than  a 
year  P  It  appears  to  me  that  it  is  not  necessarily 
a  letting  for  less  than  a  year,  because  the  person 
to  whom  the  carriage  is  let,  as  I  read  the  agree- 
ment, has  the  power  to  keep  it  for  more  tluoi  a 
year  if  he  chooses  to  pay  the  rent.  It  is  the 
necessary  implication  from  this  ag;reement  that 
the  person  to  whom  the  carriage  is  let  has  the 
right  to  keep  it  for  more  tban  a  year,  if  he  con- 
tinues to  pay  the  rent  for  seventy-five  weeks,  and 
also  the  rieht  of  purchasing  the  carriage  for  52.  at 
the  conclusion  of  the  seventy-five  weeks.  There 
is  an  agreement  that  if  he  does  not  pay  the  rent, 
the  lessor  of  the  carriage  may  taKC  possession, 
but  when  you  couple  that  with  the  fact  that 
the  person  to  whom  the  carriage  is  let  has 
the  power  of  purchasing  the  carriage  at  the 
conclusion  of  the  seventy-five  weeks,  it  shows 
that  it  is  in  the  power  of  the  person  having  the 
carriage  to  keep  the  carriage,  if  he  so  chooses,  for 
at  all  events  the  seventy-five  weeks,  and  it  may  be 
longer.  It  is  not  a  letting  for  less  than  a  year :  it 
is  a  letting  which  the  person  to  whom  the  carriage 
is  let  can  compel  to  be  for  more  than  a  year.  No 
doubt  there  are  one  or  two  danses  that  may  be 
difficult  to  construe,  and  there  is  always  this 
difficulty  in  construing  an  agreement  of  this  sort. 
If  you  are  to  view  it  through  the  light  of  the 
agreement,  it  is  impossible  to  say  what  level  yon 


are  to  bring  your  mind  to,  or  where  the  oanon  of 
construction  is  to  come  ih>m.  I  do  not  see  how  to 
construe  it,  except  by  applying  the  ordinary  rules 
of  law,  otherwise  you  must  alter  the  level  of  con- 
struction according  to  the  level  of  the  mind  of  the 
person  who  drew  &e  agreement.  The  appeal  most 
oe  dismissed. 

Upon  an  application  for  costs,  oonnsel  for  the 
appellant  inouired  whether  it  was  the  caatom  to 
give  costs  wnen  the  prosecution  vras  by  the  Com- 
missioners of  Inland  Bevenue. 

Lord  GoLSRiDGB,  G.J. — ^Why  not  P  Why  ehonld 
they  vex  the  subject  by  an  unnecessary  proaeon- 
tionP 

Solicitor  for  the  appellant,  the  SolicUor  of  Inland 
Bevenue,  Somerset  House. 

Solicitor  for  the  respondent,  Wm.  Bohm. 


BXGHBQUEB    DIVISION. 

Saturday,  June  23, 1877. 

(Before  Gleasbt,  B.  and  Hawedts,  J.) 

Gaspentek  (app.)  v.  Hakilton  (reAp.)(a) 

The  Medical  Act  1858  (21  ^  22  Viel.  c.  90),  9ect.  40, 
schedule  A, — WUfuUy  and  faiady  pretmiding 
to  he  a  doctor  of  medicine — Person  describing 
himself  as  '*  Doctor  of  Medicine  of  the  Meiropo^ 
Utan  Medical  College  of  New  York  " — Queetum 
of  fact  for  decision  of  the  magistrate. 

The  Medical  AU  1858  (21  ^  22  Vict.  c.  90),  by  sect, 
40,  imposes  a  penalty  on  any  person  who  shaU 
*'  wiyuU/y  and  falsely  pretend  to  be  or  taJee  or  use 
the  naane  or  tide  of  a  physician,  doctor  of  medi* 
dne  ,  ,  .  or  any  name,  tide,  addition,  or  descrip* 
tion,  implying  thai  he  is  registered  under  this 
Act,  or  thai  he  is  recognised  by  law  as  a  physician 
or  surgeon,"  ^e.  The  respondent  kept  a  shop^ 
where  he  dispensed  medicine  and  gave  adoiee  ;  he 
had  a  dkiUma  in  the  window,  in  which  he  was 
described  as  "John  Hamilton,  Doctor  of  Medicine 
of  the  Metropolitan  Medical  OoUege  of  New 
York,**  and  he  so  held  himself  out  to  the  world 
and  the  magistrate  reported  thai  it  w<u  not  satis* 
factorHy  proved  that  the  respondent  was  not  an- 
titled  so  to  describe  himself.  He  was  not  regis* 
tered,  and  held  no  qualificalions  which  woM 
entitle  him  to  be  registered  under  ihe  Medical 
Act  The  magistrate  having  dismissed  a  com* 
plaint  brofwht  aqainst  the  respondent  under  sect. 
4^  of  the  IfoeZtcol  Act : 

Held  (by  Oleasby,  B.  and  Hawkins,  J.),  on  ap* 
peal,  that  the  decision  of  the  magistrate  was 
right,  as  the  only  evidence  of  any  false  pre* 
tence  was,  dial  the  respondent  pretended  to  be  what 
he  reaUy  was  ;  and  mso  that  it  was  a  question  of 
fact  for  the  magistrate* s  decision  rather  than  one 
of  law  for  the  court. 

Gasb  stated  by  Mr.  Knox,  a  metropolitan  police 
magistrate,  under  20  &  21  Yiot.  a  43  : 

Paragraphs  1, 2,  and  3  stated  that  a  complaint 
was  preferred  against  the  respondent  ana  dis- 
missed. 

4.  Upon  the  hearing  of  the  said  complaint  it 
was  proved  on  the  part  of  the  appellant,  and  found 
as  a  mot,  that  the  respondent  for  some  time  pasti 
and  at  the  date  of  the  occurrence  of  the  offence 
charged,  kept,  and  keeps,  a  shop  at  No.  404,  Ox- 
ford-street, within  the  jurisdiction  of  this  ooort, 

(a)  B^ported  hf  Hxvet  LuaH  mod  B.  RorawooD,  ISaqgn- 
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wherain  he  habitaaily  dispensed  and  di8|>ensea 
medicines,  and  gave  and  gives  medical  advice  to 
IMktients. 

5.  I  find  furthermore,  as  a  fact,  that  on  the  18th 
Oct^  now  last  past,  1876,  Benjamin  Fordham,  a 
detective  dBioer  of  the  E  Division  of  the  Metropo- 
litan Polioe,  went  to  the  said  shop  No.  404,  Oxford- 
street,  and  had  an  interview  witn  the  respondent, 
in  the  oonrse  of  which  the  witness  spoke  with  the 
respondent  in  respect  of  his  bodily  ailments,  and  the 
respondent  prescribed  for  him,  and  sapplied  him 
with  a  bottle  of  medicine  for  which  he  paid  the 
respondent  the  sum  of  be.  lOd. 

6.  I  find  fhrthermore,  as  a  fact,  that  the  respon- 
dent kept  and  keeps  in  his  shop  window  at  the 
said  hoose  No.  404,  Oxford-street,  and  in  a  con- 
spicaons  way,  a  larfl^  diploma  in  a  frame,  in  which 
he  is  described  as  '*  John  Hamilton,  Doctor  of  Medi- 
cine of  the  Metropolitan  Medical  College  of  New 
fork  in  the  United  States  of  North  America,*'  of 
the  validity  of  which,  beyond  production,  he  gave 
no  further  proof. 

7.  I  find  as  a  fact  that  the  respondent  described 
himself,  and  held  himself  out  to  the  witness  and 
to  the  world  substantially  as  Dr.  John  Hamilton, 
Doctor  of  Medicine  of  the  Metropolitan  Medical 
Collm  of  New  York. 

8.  I  find  as  a  fkct  that  the  respondent's  name 
does  not  aopear  in  any  register  snowing  that  he 
is  r^(isterea  under  the  Medical  Act,  and  that  he 
does  not  hold  any  qualification  or  diploma  which 
would  entitle  lum  to  be  registered  under  the  said 
Medical  Act. 

9.  The  question  of  law  then  arising  on  the  above 
statement  for  the  opinion  of  the  court,  is  whether 
or  no,  if,  as  on  the  facts  as  above  stated,  a  man  holds 
himself  out  as  Dr.  John  Hamilton,  Doctor  of  Medi- 
cine of  the  Metropolitan  College  of  New  York,  and 
not  otherwise,  he  can  be  held  to  offend  against 
the  40th  section  of  the  Medical  Act  (21  &  d2  Yict. 
c.  90),  coupled  with  the  34th  section  of  the  said 
Act  for  interpretation  of  the  words  '*  recognised  by 
law." 

10.  Or  more  ^nenJly,  Does  a  man  who  actually 
practises  medicme  or  the  medical  art,  who  holds 
nimself  out  to  the  world  as  a  medical  graduate  or 
the  holder  of  a  diploma  of  a  foreign  university  or 
college  and  nothing  else,  come  within  the  prohi- 
bition of  the  Medical  Act  (21  &  22  Yict.  c  90), 
8.40P 

11.  I  dismissed  the  said  complaint,  as  1  was  of 
opinion  that  the  respondent  dia  not  wilfullv  and 
fiUsely  pratend  to  be  or  use  the  name  of  a  doctor 
of  medicine  contrary  to  sect.  40  of  the  Medical 
Act,  as  he  only  represented  himself  to  be,  and 
used  the  name  of.  Doctor  of  Medicine  of  the  Metro- 
politan MedioJ  Collegjd  of  New  York.  It  was  not 
proved  to  my  satisfaction  that  he  was  not  entitled 
BO  to  descril)e  himself. 

^  12.  U  the  court  should  be  of  opinion  that  I  was 
right  in  point  of  law  in  dismissing  the  said  com- 
plaint^ judgment  is  to  be  given  for  the  respondent, 
and  if  the  court  should  be  of  opinion  that  I  was 
wnm^  in  point  of  law,  the  case  is  to  be  remitted  to 
me  with  toe  opinion  of  the  court  thereon,  so  that 
I  may  convict  the  said  respondent  and  impose  on 
him  such  penalty  as  I  may  think  fit. 

Sect.  40  of  the  Medical  Act  (21  &  22  Yict  c.  90) 
is  as  follows:  *'Any  person  who  shall  wilfully 
and  faselv  pretend  to  be  or  take  or  use  the  name 
or  title  of  a  physician,  doctor  of  medicine,  licentiate 
in  medicine  and  surgery,  bachelor  of  medicine, 


surgeon,  general  practitioner,  or  apothecary,  or 
any  name,  title,  addition,  or  description,  implying 
that  he  is  registered  under  this  Act,  or  that  he  is 
recognised  by  law  as  a  phvsician  or  surgeon,  or 
licentiate  in  medicine  and  surgery,  or  a  prac- 
titioner in  medicine,  or  an  apothecary,  shall,  upon 
a  summary  conviction  for  any  such  offence  pay  a 
sum  not  exceeding  twenty  pounds." 

Bompas,  Q.O.  (with  whom  was  Fi/nhiy)  for  the 
appellant. — The  Act  was  intended  to  prevent  oer* 
sons  not  reg^tered  from  practising.  Therefore, 
by  using  the  title  of  Doctor  of  M^iolne  of  the 
Metropolitan  Medical  College  of  New  York,  the 
respondent  falsely  pretends  that  his  name  is  on  the 
register.  The  magistrate  was  wrong  in  dismissing 
the  charge,  and  be  should  have  convicted  the 
respondent  of  the  offence  charged  against  him. 

Besley  and  TieheU  for  the  respondent,  dowtra, — 
The  respondent  need  not  be  registered  in  order  to 
practise.  The  Act  only  imposes  certain  disabilities 
on  the  unrogiBtered,  such  as  rendering  them 
unable  to  recover  their  fees,  or  to  be  eligible  for 
certain  appointments  (ss.  32,  86).  The  fact  that 
soch  disabilities  are  mentioned  shows  that  un- 
registered penous  may  practise.  The  respondent 
has  no  means  of  getting  himself  registered,  not 
having  practised  here  before  the  Ist  Oct.  1858. 
By  sect.  15  of  the  Act,  the  persons  entitled  to  be 
registered  are  persons  then  possessed  of,  or  who 
shoald  thereafter  become  possessed  of,  any  of  the 
qaalifications  mentioned  in  schedule  A.  That 
schedule  contains  eleven  clauses,  the  first  ten  of 
which  relate  to  practitionera  with  British  or  Irish 
qualifications,  and  the  eleventh  is,  ''Doctor  of 
medicine  of  any  foreign  or  colonial  univeraity  or 
college,  praotismff  as  a  physician  in  the  United 
Ein^om  before  uie  1st  Oct.  1858,  who  shall  pro- 
duce certificates  to  the  satisflEtction  of  the  council 
of  his  having  tflJcen  his  degree  of  Doctor  of  Medi- 
cine after  regular  examination,  or  who  shall  satisfy 
the  council,  under  sect.  45  of  this  Act,  that  there 
is  smffloient  reason  for  admitting  him  to  be  regis- 
tered." (For  sect.  45,  read  sect.  46.  See  22  Yict. 
a  21,  s.  5.)  It  is  a  question  of  fact  for  the  magis- 
trate, and  not  a  question  of  law  for  this  court, 
whether  the  respondent  has  committed  the  offence 
created  by  the  statute. 

Ladd  V.  Gould,  1  L.  T.  Bep.  N.  B.  885; 

ElUs  V.  KelUf,  3  L.  T.  Bep.  N.  S.  881 ;  80  L.  J.]85, 
M.  G. ;  6  H.  A  N.  222. 
Bompas,  Q.C ,  in  reply. 

Clbasbt,  B. — We  have  to  look  at  this  case  as  it 
stands,  and  see  what  is  the  offence  charged.  The 
words  follow  those  in  the  40th  section  of  the  Act, 
and  we  may  suppose  all  the  words  of  that  section 
to  be  put  into  tne  chaise  in  the  case.  Now  I  do 
not  like  myself  to  deal  with  a  question  of  fact,  but 
how  is  it  possible  to  make  out  a  charge  of  falsely 
pretending  to  be  something,  when  the  only  evidence 
IS  that  the  man  pretends  to  be  what  he  really 
is  P  Apart  from  the  authorities  referred  to,  it 
seems  to  me  a  question  of  fitct,  the  decision  of 
which  the  magistrate  should  not  threw  on  the 
court.  It  is  the  magistrate  who  has  to  determine 
whether  there  has  been  a  false  pretence  or  not, 
and,  the  complaint  having  been  dismissed,  the  case 
is  really  disposed  of. 

Hawkins,  J. — I  am  of  the  same  opinion,  and 
think  the  decision  of  the  ma^trate  should  be 
upheld.  The  offence  charged  is  under  sect.  40  of 
the  Act.  [The  learned  judse  read 'the  section.] 
Now,  in  order  to  understand  uiLb,  we  must  see  who 
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are  entitled  to  be  registered.  That  depends  npon  I 
sect.  15,  coupled  with  Schedale  A.  The  sohednle 
contains  eleven  descriptions  of  persons,  the  first 
ten  of  which  we  may  dismiss  as  not  applicable  to 
the  present  case.  The  eleventh  refers  to  persons 
with  foreign  or  colonial  qualifications,  and  is  as 
follows  :  [The  learned  judge  here  read  the  eleventh 
head  or  description  of  persons  contained  in 
Schedule  A.]  Now  did  tne  defendant  pretend 
that  he  fell  within  the  first  head,  or  within  the 
eleventh,  as  a  "  doctor  of  medicine  of  an^  foreign 
or  colonial  university  or  college,"  practising  as  a 
physician  in  the  United  Kin^om  before  the  Ist 
of  October  1858  P  If  he  did  not,  then  he  is  not 
liable  under  this  charge.  The  case  expressly 
finds  that  he  only  represented  himself  to  oe,  and 
used  the  name  of  "  Doctor  of  Medicine  of  the 
Metropolitan  Medical  College  of  New  York,"  and 
the  magistrate  adds  that  it  was  not  proved  to  his 
satisfaction  that  he  was  not  entitled  so  to  describe 
himself,  but  there  was  no  evidence  to  show  that  in 
using  the  words  "doctor  of  medicine"  he  pre- 
tended that  he  practised  as  a  physician  in  the 
United  Kingdom  before  the  Ist  Oct.  1858.  I 
give  no  opinion  as  to  what  would  be  the  result  if 
a  fresh  summons  were  taken  out ;  but  taking  this 
case  as  it  stands  I  think  the  respondent  is  entitled 
to  our  judgment. 

Judgment  for  the  tupondent 

Solicitors  for  the  appellant,  Qreen  and  Frid- 
Solicitor  for  the  respondent,  Bu^tta. 


GHANOBRY  DIVISION. 

(Before  Yioe-Chanoellor  Malins.) 

Tuesday,  Juhf  3, 1877. 

Shbfbbabj>  v.  Bsetham.  (a) 

StaUUe  of  Mortmain  (9  Cko.  2,  o.  36,  «.  3)— 
Oharitdble  bequest— Premium  on  granting  a 
lease, 

A  premium  reserved  on  granting  a  lease  is    an 

estate  or  interest  in  land  within  the  StaitUe  of 

Mortmain. 
Further  consideration. 

Cordelia  Angelica  Bead,  bv  her  will  dated  the 
18tL  Dec.  1858,  gave  and  bequeathed  to  the 
treasurer  for  the  time  being  of  the  Hospital  for 
the  Cure  of  Consumption,  at  Brompton,  Middle- 
sex, certain  personal  property  therein  mentioned, 
"and  all  other  her  personal  estate  and  effects, 
which  she  could  by  law  bequeath  to  such  an 
institution." 

The  testatrix  died  in  Deo.  1871 ;  and  the  bill  in 
this  suit  was  filed,  for  the  administration  of  her 
estate  in  May  1872,  by  her  surviving  executor. 

The  decree,  dated  the  14th  Dec.  1872»  directed 
(amongst  other  things)  an  inquirv  what  parts  of 
the  testatrix's  estate,  either  capital  or  income, 
passed  to  the  defendants,  the  President  and 
Governor  of  the  Brompton  Hospital,  under  the 
bequest  in  her  will. 

The  chief  olerk,  by  his  certificate,  dated  the 
20th  April  1877,  found  that  (in  addition  to  a  very 
large  amount  of  pure  personalty)  "  the  premium 
for  the  lease  of  the  Old  Coventry-street  public- 
house  and  interest  thereon  from  the  Ist  Aug. 
1857  up  to  the  testatrix's  decease,  amounting 

(a)  B«pQrt0d  by  Jamis  E.  Hobvb,  Bwi.,  BuriaWMt-Law. 


together  to  1019L  8^.  4{.,"  passed  under  the  above 
bequest. 

By  an  agreement  dated  the  1st  July  1857,  and 
made  between  the  testatrix  of  the  one  part,  and 
John  Walkor  and  Charles  H.  Walker  of  the  other 
part,  the  testatrix  in  consideration  of  the  sum  ol 
600L  to  be  paid  to  her  as  thereinafter  mentioned, 
agreed  to  grant  a  lease  of  the  above  mentioned, 
public-house  for  a  term  of  thirty-one  years,  at  a 
yearly  rent  of  lOOL,  payable  quarterly ;  and  it 
was  thereby  agreed  that  the  sum  of  600l.  should 
be  paid  by  the  lessees  to  the  testatrix  on  the  1st 
Aug.  then  next ;  and,  if  from  any  cause  whatever 
the  said  sum  of  QOOl.  should  not  be  then  paid, 
they  should  pay  interest  on  the  same  at  the  rate 
of  ol.  per  oent.  per  annum. 

The  premium  of  600{.  had  never  been  paid. 
This  sum,  together  with  a  large  arrear  of  interest, 
was  still  owing. 

A  summons  had  been  taken  out  (by  the  doTisees 
of  the  heir-at-law  of  the  testatrix)  to  vary  the 
certificate  by  declaring  that  the  premium  for  the 
lease,  and  the  interest  thereon,  did  not  paes  under 
the  bequest  to  the  hospital. 

Higgins,  Q.C.  and  E,  Beaumont,  in  support  of 
the  summons. — The  premium,  and  the  interest 
thereon,  is  in  the  nature  of  unpaid  porohase- 
money.  The  premium  is  a  sale  pro  tcvnto ;  it  is 
not  pure  personalty ;  and,  therefore,  cannot  pass 
under  the  bequest  to  the  hospital.  They  referred 
to 

Breok  v.  Bodily,  L.  Bep.  4  £q.  106. 

/.  Pearson,  Q.C.  and  Norton,  for  the  Brompton 
HospitaL — The  testatrix  had  no  lien  on  the 
demised  land  for  the  amount  of  the  premium: 
our  only  remedy  is  a  personal  action  against  the 
lessees.  The  amount  in  question  is,  therefore, 
pure  personalty.  They  referred  to 
Edwwrds  V.  HaXL,  6  D.  M.  A  a.  74. 

Olasse,  Q.C.  and  OracknaU,  for  the  plaintiff; 
and  Humphry,  for  some  of  the  next-of-kin. 

Higgins,  Q.C.  in  reply. 

Mallss,  y.C,  after  stating  the  &ots,  said :  In 
this  state  of  things,  the  lessees  being  in  possess- 
sion,  under  a  contract  for  a  lease,  the  testatrix 
died,  having  given  all  her  property,  in  the  manner 
I  have  stated,  to  the  Brompton  BLospitaL  The 
question  is,  whether  she  oonld  give  this  premium 
of  600Z.  Now,  that  it  is  her  personal  property 
nobody  disputes,  and  it  is  perfectly  settled  that 
arrears  of  rent  may  be  given  to  charities.  The 
reason  is  that  the  remedy  for  nonpayment  of  rent 
is,  not  possession  of  the  land,  but  distress  upon 
the  chottels  that  may  be  found  upon  it,  or 
re-entry  for  nonpaymentw  There  is  no  lien  upon 
the  land  for  the  rent.  Unpaid  purohase-money 
cannot  be  given  to  charities,  because  it  is  an 
interest  in  the  land  within  the  Statute  of  Mort* 
main.  Now  is  this  premium  purchase-money  or 
is  it  rentP  If  it  is  rent,  it  is  regulated  by  the  case 
of  Brook  V.  Badley  (affirmed  on  appesi).  That 
was  the  case  of  a  mining  lease,  reserving  a 
surface  rent,  and  a  large  iSUlitioiuil  rent  of  7502. 
per  acre  payable  in  a  certain  way.  At  the  death 
of  the  testatrix  a  portion  of  this  additional  rent 
was  in  arrear.  The  Master  of  the  Bolls  dedded 
that  it  was  rent,  not  unpaid  purchase-money ;  and, 
therefore,  could  be  given  to  charitable  purposes. 
The  case  of  Edwards  v.  HaU  is  also  a  decision  that 
rent  can  be  given  for  charitable  purposes.  Now  a 
premium  cannot  be  distrained  for :  it  has  not  a 
single  inoident  of  rent     Then,  if  it  is  not  rent, 
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what  is  itP  The  law  is  perfootly  settled  that  a 
lessee  is  a  purchaser  pro  icuUo.  Therefore,  pro 
tanto,  the  premiam  is  purohase-money :  it  is  pur- 
chase-money for  a  limited  interest.  Suppose  no 
rent  had  been  received ;  suppose  a  lease  nad  been 
granted  in  consideration  of  6002.  premium  for 
thirty-one  years  at  a  peppercorn  rent,  what  would 
the  6001.  be  P  Surely  purchase-money  for  the 
lease.  And  if  it  is  purchase-money  for  the  lease, 
then  there  is  a  lien  on  the  land  to  recover  it.  A 
lessee  being  a  purchaser  pro  tanto,  it  seems  to  me 
to  make  no  difference  whether  he  pays  a  premium 
only,  or  a  premium  and  rent.  It  he  pays  a  pre- 
mium only,  that,  to  my  mind,  is  dearly  purcluuse- 
money  for  the  interest  he  purchases ;  and  it  is  not 
less  BO  if  he  pays  an  adaitional  sum  by  way  of 
rent.  Suppose  these  gentlemen  (who  had  a  con- 
tract for  a  lease)  had  sold  their  interest  to  a  pur- 
chaser. He  must  necessarily  have  had  notice  that 
the  6001.  was  unpaid,  because  the  contract,  under 
which  they  were  in  possession,  obliges  them  to 
p^y  the  60OZ.,  and  they  could  not  have  produced 
receipt  for  it.  What  would  have  been  the  remedy 
of  the  testatrix  against  the  assignee  P  There 
would  have  been  no  privity  of  contract.  There 
would  have  been  no  privity  of  bstate,  because  no 
estate  had  been  assigned,  as  the  lease  had  not 
been  ffrantecP.  What  then  would  have  been  the 
ranedy  P  In  my  opinion  the  remedy  which  every 
vendor  has.  She  might  recover  the  money  by  a 
sale  of  the  property  out  of  which  the  money  was 
payable;  in  this  case  by  a  sale  of  the  lease  for 
thirty-on^  years.  In  this  case,  therefore,  I  am  of 
opinion  that  the  testatrix  had  a  lien  upon  the  land 
for  the  600Z.  premium ;  that  the  premium  is  pur- 
chase-money pro  tanto,  and,  therefore,  could  not 
be  given  for  charitable  purposes.  The  summonfa 
will,  therefore,  be  allowed ;  the  costs  will  be  costs 
in  the  cause. 

Solicitors :  JET.  W.  Bcme ;  8hephea/rd  and  Bon$ ; 
Norton,  Boee,  and  Oo. 


(Before  Yice-Chancellor  Hall.) 
Saturday^  Jul/y  14, 1877. 

OfiACKlTALL  V,  JaKSON.  (a) 

Bamhmpi&y — Secwred  creditor  gMng  up  aeewriPjf — 
8ub$eqwmt  inoumhranoore, 

A.  and  B.  were  reepeetivehf  firet  and  eeeond  mort- 
gageee.  The  mortgaaor  filed  a  UqfUcUxtion 
peiiHon,  under  whidh  hia  affaa/re  were  liquidated 
oy  arrangement.  A,  proved  m  the  liquidation 
for  the  full  amount  of  hia  debt,  pivmg  v/p  hie 
eeewrOy.    B,  did  not  prove  in  the  hqwdation, 

Hdd,  that  the^  henefil  of  A* a  mortgage  had  paased  to 
the  trustee  in  the  liquidation,  and  waa  kept  alive 
for  the  benefit  of  the  general  creditor  a ;  and  waa 
noi  merged  in  the  equity  of  redemption  of  the 
mortgaged  premiaeafor  the  benefit  ofB. 

Thx  facts  of  this  case  were  as  follow:  In  Aug. 
I87I9  Joseph  Tumley  mortgaged  real  estate  at 
Selhnrst,  in  the  county  of  Sarrey,  subject  to  cer- 
tain prior  mortgages,  to  Diana  Msiy  Heance 
Pellowe,  to  secure  15002.  and  interest.  In  Feb. 
1872,  Turnley  mortgaged  the  same  property  to 
the  plaintiffs  to  secare  5500L  and  interest.  In 
March  1874,  he  filed  a  petition  in  the  London 
Bteikmptcy  Court  for  liquidation  of  his  affairs  by 
arrvageinent^  and  resoludons  for  such  liquidation 
were  subsequently  duly  passed  and  registered. 


(•) 
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Diana  Pellowe  proved  under  the  liquidation  for 
the  fall  amount  of  the  sum  secured  by  her  mort- 
gage, giving  up  her  security.  The  plaintiffs  did  not 
Srove  in  the  liquidation  for  any  portion  of  the 
ebt  secured  by  their  mortgage.  The  mortgaged 
estate,  on  being  sold,  proved  insufficient,  after 
providing  for  the  prior  mortgages,  to  pay  the  sum 
secured  by  Diana  JPellowe's  mortgage  and  also  the 
subsequent  incumbrances.  The  trustee  in  the 
liquidation  claimed  to  be  entitled  to  set  ap  Diana 
Pellowe's  mortgage  against  that  of  the  plaintiffs. 
A  special  case,  stating  the  above  facts,  was 
accordingly  prepared,  and  submitted  to  the  court 
the  qnestion  bemg  whether  the  benefit  of  Diana 
Pellowe's  mortgage  had  passed  to  the  trustee  in 
the  liquidation  proceedings,  and  was  kept  ali^e  for 
the  benefit  of  the  general  creditors,  retaining  the 
pnoritv  to  which  but  for  Diana  Pellowe's  proof  it 
would  have  been  entitled  over  the  plaintiffs'  mort- 
gage, or  whether  by  reason  of  such  proof  it  was 
merged  in  the  equity  of  redemption  of  the  pre- 
mises comprised  therein,  for  the  benefit  of  the 
plaintiffs. 

Dickinaon,  Q.G.  and  Creed,  for  the  plaintiffs. — 
This  case  comes  within  the  ordinary  rale  of  the 
court,  that  a  mortgagor  cannot  acquire  a  mortgage 
security  created  by  himself,  and  set  it  up  against  a 
subsequent  incambrancer,  r^so  claiming  tnrough 
him.  The  Bankruptcy  Act  and  Bules  provide,  it 
is  true,  for  a  second  creditor  who  desires  to  prove 
against  the  general  estate  giving  up  his  security 
to  the  trustee,  but  the  latter  can  only  take  it 
subject  to  the  existins  rights  of  other  incum- 
brancers. The  Act  and  rules  nowhere  say  that 
the  mortgagor's  bankruptcy  is  to  make  any  diffe- 
rence in  the  position  of  those  incumbrancers. 
Indeed,  they  are  not  framed  with  any  reference  to 
them,  but  relate  only  to  questions  which  may 
arise  between  an  individaal  mortgagee  and  the 
trustee.  If  we  are  allowed  to  take  part  of  our 
debt  out  of  the  proceeds  of  sale  of  the  mort- 
gaged property,  we  shall  prove  for  less  against  the 
general  assets,  and  the  aggregate  amount  of  proof 
by  Diana  Pellowe  and  parselves  against  the 
general  assets  will  be  precisely  the  same  as  it 
would  have  been  if  she  had  realised  her  security 
and  proved  for  the  balance  due  to  her;  being, 
in  either  case,  the  total  amount  of  tho  two 
debts,  minua  the  value  of   the    security.    They 

referrod  to 

BaAkraptoy  Act  18G9,  8. 6,  subs.  6  and  ■■.  16  and  40 ; 

Bankraptov  Boles  1870,  rr.  99, 100,  ld4, 135  and  136 ; 

Ewparia  King, 82  L.  T.  Bep.  N.  8.  C05 ;  L.  Bep.  20 
Eq.  273; 

O^terv.  Lord 7<iti«, 29 L.T.  Bep.  50;  6  Be  G.  M.ft 
a.638. 
Bigby  for  the  trustee. — The  object  of  the  Bank- 
ruptcy Act  is  to  divide  a  debtor's  assets  equitably 
amongst  all  his  creditors ;  and,  with  that  object, 
they  do,  to  a  certain  extent,  interfere  with  the 
rights  of  bis  mortgagees.    Thas,  they  prevent  a 
morte:agee  from  exercising  his  ordinary  right  of 
going,  at  the   same  time,    a^ifainst    his    specific 
security   and  against  the  general  assets  of  the 
mortgagor.    The  principle  is  expressed  by  saying 
that  toe  mortgagee  is  not  allowed  to  have  both  the 
whole  of  a  part  and  a  part  of  the  whole.  Formerly, 
a  mortgagee  who  proved  under  the  bankruptcy 
lost  his  security;  the  only  exception  being  that 
he  might  retain  his  security  and  prove  against  the 
general  estate  when  the  latter  was  so  incumbered 
that   the   bankrupt   would   have    no    beneficial 
interest  in  it,  even  if  the  mortgage  were  removed 
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(Ex  parte  Tumhy,  3  Monfc.  D.  &  De  G.  576).  The 
reason  why  no  mention  is  made,  in  the  Act  or 
rales,  of  subsequent  incumbrancers,  is  that  when 
the  security  is  given  up  by  a  prior  incumbrancer, 
they  merely  share  rateably  with  the  other  general 
creditors.  No  special  provision  as  to  them  was, 
therefore,  needed. 

Dickineon,  Q.G.  in  reply. 

Hall,  Y.G. — ^The  question  raised  by  this  case  is 
a  new  ooe.  It  seems  to  me  that,  in  disposing  of 
it,  I  must  bear  in  mind  the  general  principle  of 
administration  in  bankruptcy,  which  is  that  the 
bankrupt's  estate  should  be  so  administered  as, 
on  the  one  hand,  not  to  benefit,  and,  on  the  other, 
not  to  hurt  anv  creditor.  Now,  it  af)pears  that  the 
plaintiffs  held  their  security  ^  subject  to  prior 
mcumbrancers.  One  of  the  prior  incumbrancers 
preferred  to  give  up  her  security  and  prove 
against  the  general  estate  of  the  bankrupt  for  the 
full  amount  of  her  debt.  In  order  to  do  that,  she 
had  to  give  up  her  security,  and  the  question  is, 
for  whose  benefit  did  she  give  it  up — for  that  of 
the  subsequent  incumbrancers,  or  for  that  of  the 
general  body  of  creditors?  It  is  immaterial 
wheUier  the  security  so  given  up  was  a  chattel 
or  real  estate ;  it  was,  under  the  provisions  of  the 
Act,  given  up  to  the  trustee  in  the  liquidation. 
Now,  the  sections  and  rules  which  speak  of  a 
security  being  given  up  do  not  make  any  reference 
to  the  case  of  successive  incumbrancers.  The 
first  part  of  the  Act  which  it  is  necessary  to  refer 
to  is  that  which  follows  sub-sect.  6  of  the  6th 
section.  It  says  that  the  debt  of  a  petitioning 
creditor  must  not  be  a  secured  debt,  "  unless  the 
petitioner  state  in  his  petition  that  he  will  be 
ready  to  give  up  such  security  for  the  l>enefit  of 
the  creditors  ...  or  unless  the  petitioner  is 
willing  to  give  an  estimate  of  the  value  of  his 
security,  in  which  latter  case  he  shall  .  .  .  give 
up  his  security  to  such  trustee  for  the  benefit 
the  creditors,  upon  payment  of  such  estimated 
value."  That  contemplates  two  things;  either 
that  the  secured  creditor  will  give  up  his  security 
"  for  the  benefit  of  the  creditors,  and  prove  for  his 
whole  debt ;  *'  or  that  he  will,  on  payment  of  the 
estimated  value,  give  it  up  to  the  **  trustee  for  the 
benefit  of  the  creditors,"  and  prove  for  the 
balance.  The  giving  up  in  either  case  is  the 
same.  Then  comes  sect.  16,  sub-sect.  4.  This 
a^n  provides  for  the  secured  creditor  giving  up 
his  security  "  to  the  trustee,"  and,  again,  sect.  40 
speaks  of  a  secured  creditor  "giving  up  his 
security."  The  giving  up  is,  in  each  case,  to  be  a 
ffiving  up  to  the  trustee ;  and  I  am  of  opinion  that 
tne  result  of  such  giving  up  is  to  put  the  trustee 
exactly  in  the  position  of  the  person  who  has 
given  up,  and  consequently  that  the  giving  up  is 
not  to  confer  any  special  advantage  on  subsequent 
incumbrancers.  On  the  other  hand,  it  will  work 
them  no  disadvantage.  They  will  be  in  precisely 
the  same  condition  as  they  were  before ;  and  such  a 
result  will  be  in  conformity  with  the  general  prin- 
ciple of  the  law  of  bankruptcy,  which  I  have 
previously  referred  to. 

Solicitor  for  the  plaintifi*s.  Henry  White. 

Solicitor  for  the  trustee,  John  W.  Bykee, 


(Before  Yiee-GhanceUor  Bacow.) 
Thu/reday,  July  19, 1877. 

MrrCHBLL  V.  MOBBBLET(a). 

WiU—Eailway  compawy--Mortg<ige  debenture — 
Oonvpomies  Clauses  Uonsolidation  Act  1845, 
schedule  O — Mortmain  Act^Oharity, 
A  raUtoay  debentwre,  which  is  in  the  form  given  in 
schedule  0  to  the  Companies  Glauses  Consolida* 
Hon  Act  1846,  is  pure  personalty,  and  therefore 
not  within  the  mischief  of  the  Mortmam  Act, 
Ghandler  v.  Howell  (L.  Bep.  4  Ch.  Div.  651 ;  85 

L.  T.  Bep,  N.  8.  693)  discussed. 
Thomas  Alexansbk  Mitchell,  by  his  will,  dated 
14th  March  1875,  eave  sundry  specific  and  pecu- 
niary legacies,  and  bequeathed  the  whole  residue 
of  his  property  upon  trust  for  his  wife  for  life ; 
and  after  her  decease  upon  trust  for  charitable 
purposes  benefiting  the  Gitjr  of  London. 

In  1876  this  action  was  instituted  for  the  ad- 
ministration of  the  testator's  estate,  and  on  the 
16th  July  1876,  a  decree  was  made  directing' 
various  accounts  and  inquiries,  and  on  the  16ta 
March  1877,  a  scheme  was  directed  to  be  settled 
for  the  future  management  and  regulation  of  the 
charity. 

In  prosecuting  the  accounts  and  inquiries 
directed  by  the  decree,  a  question  o^se  whether 
a  debenture  of  the  Bridport  Railway  Gompany, 
forming  part  of  the  testator's  estate,  was^  or  was 
not  an  mterest  in  land  within  the  Mortmain  Acts. 
The  debenture  was  in  the  form  given  in  schedule 
G  of  the  Gompanies'  Glauses  Gonsolidation  Act 
1845,  and  bv  it  the  Bridport  Railway  Gorapany,  by 
virtue  of  the  Bridport  Kailway  Act  1845,  in  con- 
sideration of  the  sum  of  £2000  paid  to  them  by 
T.  A.  Mitchell,  "assigned  to  the  said  T.  A. 
Mitchell,  his  executors,  administrators,  and  assignp, 
the  said  undertaking,  and  all  future  calls  on  share- 
holders, and  all  the  tolls  and  sums  of  money 
arising  by  virtue  of  the  said  Act,  and  all  the 
estate,  right,  title,  and  interest  of  the  company  in 
the  same,  to  hold  unto  the  said  T.  A.  Mitchell,  his 
executors,  administrators, .  and  assigns,  until  the 
said  sum  of  2000{.,'together  with  interest  for  the 
same,"  at  the  rate  of  £5  per  cent,  per  annum  was 
satisfied. 

Kay,  Q.G.  and  Tremlett,  for  the  executors,  oon* 
tended  that  the  debenture  was  pure  personalty. 

A.  T.  Watson,  for  the  charity,  supported  the 
same  contention. 

Sir  H.  M.  Jickson,  Q.G.  and  E.  Hughes,  for  the 
widow,  did  not  oppose. 

Hemming,  Q.G.  and  W.  Barber,  for  the  next  of 
kin,  submitted  that  the  debenture  was  an  interest 
in  land,  and  therefore  within  the  Mortmain  Acts. 

Kay,  Q.G.  in  reply. 

The  following  authorities  were  referred  to  in 
the  course  of  the  arguments : 

Kncmp  V.  WilUamw,  4  Yes.  4Q9n  ; 

Holdavoorth  v.  Davenport,  L.  Bep.  3  Gh.  D.  185  ;   35 

L.  T.  Bep.  N.  8.  319; 
Chrdner  v.  London,  Chatham,  cuid  Dover  Railway, 

L.  Bep.  2  Oh.  App.  201 :  15  L.  T.  Bep.  N.  8.  552 : 
Chandler  r.  Howell,  L.  Bep.  4  Ch.  D.  651 ;   35  L.  T. 

Bep.  N.  8.  588 ; 
Lan^m'8  Trusti,  10  Hare,  446 ; 
BeMyers  v.  Feriaal,  2  DeQ.  M.  &  J.  599  ; 
Bunting  v.  MarrioU,  19  Beav.  163 ; 
WaXker  v.  Milne,  11  Beav.  507 ; 
Tothill  Fields  Private  Aot,  6  Geo.  4,  o.  onziv^  si. 

97,98;  

(a)  Beported  by  H.  L,  I'aAsn,  Esq..  Benistaret-lAw. 
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Ashion  t.  Lord  Langdale,  17  L.  T.  Bep.  0.  S.  175 
4  De  G.  &  Sm.  402 ; 

Bacox,  V.C. — No  doabt  there  is  very  great 
difBcultj  in  this  case.  The  principal  difficulty 
arises  from  the  two  most  recent  decisions  on  the 
subject.  The  earlier  decisions,  which  have  been 
gone  through  at  great  length  on  both  sides,  that 
of  Lord  Eldon,  for  example,  Knapp  v.  Williams 
(sup.)  which  was  first  referred  to,  have  established 
that  tolls  do  constitute  such  an  interest  in  land  as 
comes  within  the  Statute  of  Mortmain.  Lord 
£ldon*s  expressions  are  very  remarkable.  I  find 
him  saying,  "It  is  not  at  all  within  the  mischief  " 
(which  means  the  mischief  which  the  law  of 
Mortmain  ^as  intended  to  prevent),  *'  but  the  con- 
sequences would  open  a  much  larger  field  for 
charitable  donations."  Those  struck  me  as  being 
strange  circumstances  upon  which  to  found  a  judg- 
ment ;  bat  nevertheless  it  is  a  judgment  plain  and 
distinct,  and  which  I  should  not  feci  myself  at 
liberty  to  call  in  question  in  the  slightest  degree, 
if  the  case  before  me  fell  within  the  facts  or  the 
law  as  Lo>*d  Eldon  there  decided  it.  It  is  un- 
necessary to  go  through  the  other  cases  which 
have  been  mentioned,  in  which  there  arises  a 
plain  difference  of  opinion  between  the  judges.  I 
allude  more  particularlv  to  the  decision  of  Lord 
Langdale  in  the  case  of  Walker  v.  Milne,  and  the 
decision  of  Knight  Bruce,  Y.O.,  in  the  case  of 
Ashton  V.  Loi'd  Langdale.  The  first  decision  is 
clear  and  plain,  and  is  in  favour  of  the  deben- 
tures not  being  within  the  Statute  of  Mortmain. 
The  judgment  of  Knight  Bruce,  V.C,  is  directly, 
in  plain  terms,  and  not  only  in  spirit,  opposed  to 
it.  The  judgment  is  expressed  in  very  few 
words.  He  recognises  the  principle  which  had 
then  been  established  that  shares  in  a  railway 
company  were  not  within  the  Statute  of  Mort- 
main, and  then  he  says,  "  But  with  regard  to 
mortgages  of  the  undertakines  and  of  the  tolls, 
these  interests  proceed  directly  from  the  corpora- 
tion, and  appear  to  me  to  constitute  a  charge  or 
encumbrance  affecting  lands,  tenements,  or 
other  hereditaments,  or  some  estate  or  interest 
therein,"  which  are  the  words  of  the  Statute 
of  Mortmain.  Then  he  say8,"Tn  my  opinion 
they  do  directly  and  immediately  charge 
hereditaments,  naively,  the  tolls,  if  not  the  land 
itself  by  the  nse  of  which  the  tolls  are  obtained ; 
and,  if  so,  they  are  within  the  words  of  the  3rd 
section  of  the  Act  which  has  occasioned  the  bulk 
of  the  decisions  that  are  sometimes  complained 
of.  Upon  this  point  I  dissent,  though  most  re- 
spectfully, yet  so  strongly,  from  the  decision  of 
toe  Master  of  the  Eolls  that  I  ought,  I  think,  to  de- 
part from  it."  That  case  was  argued  before  Knight 
Bruce,  V.C.  by  Sir  William  Page  Wood,  as  I  gather 
from  the  report,  and  at  a  later  period  Wood,  V.C. 
decided  Be  LanghanCa  Trusts,  in  which  he  seems 
to  baye  followed  that,  but  not  without  considerable 
hesitation.  In  his  judgment  he  says  (p.  449).  after 
alluding  to  the  decisions  as  to  shares  not  being 
within  the  statute,  "  It  was,  however,  different 
in  the  case  of  an  express  assignment  of  the  tolls 
which  the  c(»mpai!y-  were  entitled  to  levy.  The 
tolls  did  not  belong  to  any  individual  shareholder, 
but  they  belonged  to  the  company ;  and  the  com- 
pany, by  their  assignment,  placed  their  mortgagee 
in  the  same  position,  and  gave  him  the  same 
right  as  they  had  themselves.  In  certain  events 
the  mortgagee  would  be  entitled  to  have  a  receiver 
of  the  tolls  appointed ;  and  a  party  who  personally, 
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or  through  the  hands  of  a  receiver,  might  take  the 
tolls,  had  acquired  a  direct  interest  in  land  within 
the  meaning  of  the  statute.  Without  going  to 
the  extent  of  some  former  cases  upon  this  point, 
he  knew  of  no  authority  for  saying  that  a  security 
which  gave  a  direct  right  or  charge  upon  a 
property,  which  was  in  fact  land,  could  be  made 
the  subject  of  a  charitable  bequest."  That  brings  it 
round  then  to  this  point — the  shareholders'  in- 
terest in  the  undertaking  is  not  within  the 
Statute  of  Mortmain.  Then  it  is  said  that  the  in- 
terest in  an  unincorporated  company  is  within  the 
Statute  of  Mortmain,  because  that  is  necessary  to 
be  stated  in  order  to  justify  the  decisions.  The 
decision  by  Vice-Chancellor  Knight  Bruce  was 
pronounced  at  a  time  after  railway  companies  had 
become  somewhat  familiar,  but  in  Lord  Eldon*s 
time  there  was  no  such  thing  as  railways  known. 
Then  it  remains  to  be  considered  what  the  nature 
of  this  railway  undertaking  is  before  vou  can 
ascertain  whether  the  interest  which  the  share- 
holders have  in  it  (already  decided  not  to  be  an 
interest  in  land),  or  the  interest  which  the  under- 
takers, or  the  directors,  or  the  incorporated 
company  have,  is  such  an  one  as  that  by  their 
mortgage  in  the  terms  here  expressed  it  can  be 
said  to  bring  the  case  within  the  enactments  of  the 
Statute  of  Mortmain.  Now  the  principle  of  the 
law  of  Mortmain  is  old  enough  and  much  older 
than  the  Statute  of  Mortmain,  than  any  statute 
even  of  this  country.  It  is  a  matter  of  public 
policy,  a  matter  of  political  economy.  "It  is 
against  the  interests  of  the  Republic  that  land 
should  be  held  in  dead  hands  inedienable."  That 
is  a  most  wholesome  law,  which  I  believe  exists  in 
almost  all  civilized  countries.  But  there  has 
grown  up  in  this  country  of  ours  things 
totally  different  either  from  the  monastic  estc£- 
*  lishment,  or  any  other  encroachments  made 
by  incorporated  companies;  and  by  the  autho- 
rity of  the  Legislature  an  incorporated  company 
is  entitled  to  hold  in  what  may  be  saia 
to  be  the  dead  hand  the  land  which  is  necessary 
for  them  to  complete  their  undertaking.  They  are 
the  owners,  no  doubt,  of  the  land,  but  they  are 
owners .  in  what  sense  and  for  what  purpose  ? 
They  are  owners  of  land  in  order  that  they  may  by 
its  possession  carry  on  a  commercial  undertaking. 
The  difference  between  baying  land  and  making  a 
dock  and  getting  from  the  Legislature  authority 
to  levy  tolls  upon  the  persons  who  make  use  of 
their  property ;  the  difference  between  that 
and  a  trading  company  that  carries  on  the 
business  of  common  carriers,  and  is  engaged  in 
various  other  undertakings  is  perfectly  obvious 
and  cannot  be  questioned.  I  am  talking  now 
about  the  principle  of  it.  In  Holdsworlh  v.  Daven- 
port (sup.),  Malins,  V.C,  in  considering  all  the 
cases  that  had  gone  before,  and  expressing  a  strong 
opinion  upon  them,  although  convinced  of  the 
necessity  of  adhering  to  those  cases  and  obeying 
the  decisions  as  far  as  he  was  called  upon  to  pro- 
nounce upon  the  case,  neverr.heless,  seems  to  have 
been  struck  with  the  inconvenience — I  was  going 
to  say  absurdity — of  applying  the  Law  of  Mortmain 
toa  trading  company,  as  indeed  nobody  can  suggest 
a  reason  why  it  should  be  appli*>d  to  a  trading  com- 
pany. But  then,  finding  the  decision  in  Oardner 
V.  Tke  London,  Chathatn,  and  Dover  Railway  Com- 
pamj  (sup.),  he  felt  himself  relieved  altogether  from 
the  weight  of  the  former  decisions,  and  that  it  waj 
unnecessary  for  him  to  endeavour  to  reconcile  the 
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decisions  as  far  as  they  were  conflicting;  and  there- 
fore upon  the  authority  of  Orardner  v.  The  London, 
Chatham,  and  Dover  Railway  Gompany,  he  decided 
that  the  interest  which  the  mortgagee  took  under 
a  debenture  was  not  such  an  interest  in  land  as 
brought  it  within  the  Statute  of  Mortmain.  That 
is  a  yery  plain  and  distinct  decision  of  his.  Then 
it  is  said  that  that  is  at  variance  with  the  decision 
more  recently  pronounced  by  Hall,  V.C,  in 
Chandler  v.  Howell  (eup.)  But  the  decision  of 
Hall,  V.O.,  is  upon  a  totally  different  subject. 
The  debenture  there  bears  no  kind  of  resemblance 
to  the  debenture  in  this  case.  That  was  a  security 
made  by  a  public  company — not  a  trading  com- 
pany, but  a  municipal  company — for  the  improve- 
ment of  a  town.  An  Act  of  Parliament  had  been 
passed  '*  for  improving  and  regulating  the  town 
of  Aberystwith,  and  for  supplying  the  inhabitants 
thereof  with  water,"  and  vested  in  the  commis- 
sioners aoDointed  thereunder  the  works  and  the 
soil  thereof,  and  authorised  them  to  purchase  land, 
and  so  on.  In  exercising  those  powers  they  pur- 
chased land  and  erected  works,  and  consequently 
acquired  a  power  to  charge  the  works,  rents,  rates, 
or  whatever  else  was  necessary  in  order  to  accom- 
plish the  purposes  of  their  Act,  not  for  their  own 
benefit,  not  in  the  slightest  degree  for  their  own 
profit,  for  it  could  not  be  said  that  it  was  a 
trading  concern  in  any  sense.  None  of  the  attri- 
bntes  of  a  trading  concern  could  apply  to  the 
waterworks  company  in  that  case,  and  they, 
for  the  purpose  oi  performing  their  duties 
under  the  Act  of  Parliament,  borrow  money 
and  then  they  secure  the  repayment  of  that  money 
by  stating  in  the  instrument  that  they  have  bor- 
rowed money  upon  the  credit  of  the  works,  rents, 
and  rates  authorised  to  be  erected,  reserved,  and 
so  on,  and  they  grant  and  assign  such  proportion 
of  the  said  works,  rents,  and  rates  as  may  be 
necessary  for  the  purpose.  What  kind  of  resem- 
blance is  there  between  that  and  an  incorporated 
company,  incorporated  for  the  purposes  of  trade, 
authorised  to  acquire  land  for  the  purposes  of 
trade,  which,  but  for  their  Act  of  Parliament,  they 
could  not  acquire,  and  giving  a  variety  of  direc- 
tions, which  are  contained  in  the  statute  relating 
to  them,  to  carry  on  the  business  of  common  car- 
riers and  the  other  business  connected  with  rail- 
way companies?  The  Vice- Chance  nor  (Hall) 
keeps  this  steadily  in  view  in  his  judgment,  and 
in  commenting  upon  those  cases  which  had  pre- 
ceded it,  and  some  of  which  were  in  conflict,  he 
says  this  (p.  669) :  "  There  is,  however,  a  distinc- 
tion between  the  case  of  shares  and  bonds  which 
was  recognised  by  Lord  St.  Leonards  in  Myers  v. 
Perigal.  There  may  also  well  be  distinctions  be- 
tween shares  in  one  company  and  in  another, 
though  the  number  of  persons  constituting  each 
company  would  not  affect  the  question.  A  partner 
in  an  ordinary  company  has  no  interest  in  land 
vested  in  the  company  within  the  Statute  of  Mort- 
main, and  this  may  be  said  as  to  shares,  what- 
ever be  the  constitution  of  the  company." 
Then  his  Lordship  refers,  as  I  will  imme- 
diately, to  the  judgment  in  Gardner  v.  Lon^ 
don,  Chatham,  and  Dover  Railway  Company, 
but  he  pays  this :  "  The  form  of  the  security  given 
was  such  that  upon  the  true  construction  of  the 
debenture,  it  did  not  give  the  holder  the  right 
which  he  was  seeking  in  that  case  to  have 
enforced."  What  was  the  right  he  sought  to 
have  enforced?    There  had  been  assigned  to  him 


by  the  debenture  the  undertaking.  A  part  of  the 
undertaking  consisted  of  land,  which  had  been 
bought  for  the  purpose  of  the  railway,  and  which 
in  the  further  progress  of  the  railway  turned  oat 
to  be  surplus  land,  but  which  was  nevertheless 
land  acquired  under  the  powers  of  the  Act  of  Par- 
liament, and  which,  unquestionably,  until  they 
parted  with  it,  was  a  part  of  the  undertaking. 
Hall,  V.C.  says  :  "  That  was  expressly  hold  in  the 
judgment  of  Turner,  L.J.,  who  put  it  entirely  on 
that  ground.  And  as  to  that  the  argument  for 
the  defendant  has  a  strong  bearing ;  that  is,  that 
necessarily  from  the  character  of  the  undertaking 
and  the  nature  of  the  security,  it  is  not  a  fair 
construction  of  the  instrument  to  hold  that  the 
parties  were  ever  intended  to  be  in  a  position  to 
take  the  undertaking  itself  or  anything  but  the 
fruit  of  the  going  concern;  and  that  what  the 
debenture  holder  in  that  case  was  proposing  to  do 
would  have  the  effect  of  stopping  the  concern 
altogether.  Those  observations  have  an  im- 
portant bearing  upon  the  question  whether 
the  principles  of  the  decision  in  Gardner  v. 
The  London,  Chatham,  and  Dover  Railway 
Company,  when  applied  to  a  cas^  like  this, 
would  show  that  the  holder  of  the  security 
in  this  case  would  not  have  an  interest  in  the 
land."  Then  when  I  turn  to  the  case  of  Gardner 
V.  The  London,  Chatham,  and  Dover  Railway  Com- 
pany, it  seems  to  me  to  bring  it  clearly  within 
this  case;  railways  having  then  become  very 
numerous  in  this  country,  and  their  interests  beings 
frequently  the  subject  of  decision.  What  the 
court  was  called  upon  to  decide  there  was  whether 
the  form  of  the  debenture,  being  identical  with  the 
form  here,  did  pass  an  interest  in  the  land.  If  it 
did,  the  debenture  holder's  right  was  irresistible. 
There  was  surplus  land  part  of  the  undertaking, 
and  if  he  had  an  interest  in  the  land  then  it  was 
quite  clear  he  might  have  asserted  his  legal  right. 
Not  only  was  the  common  law  c  tse  referred  to  in 
the  case  before  Knight  Bruce,  Y.C,  a  clear  plain 
decision,  but  I  hold  it  to  be  so,  notwithstanding 
the  somewhat  ambiguous  expressions  in  which 
Knight  Bruce,  V.O.,  dealt  with  that  case.  It  was 
a  clear  decision  that  there  was  no  such  legal  in- 
terest iu  the  land — legal,  at  least,  in  the  common 
law  sense — as  will  justify  a  shareholder  in  bringing 
ejectment;  but,  if  he  had  an  interest,  I  do  not 
know  why  he  could  not  have  brought  ejectment. 
It  is  a  plain  decision  that  he  had  no  such  interest 
in  the  land  as  would  sustain  ejectment.  Mr. 
Hemming  said  he  might  still  have  such  an 
interest  as  would  entitle  him  to  apply  for  a 
receiver.  That  is  what  was  decided  in  Gardner  v. 
The  London,  Chatham,  and  Dover  Railway  C^m' 
pany,  namely,  that  he  had  no  such  interest.  Now 
the  judgment  in  that  case  is  so  clear,  so  elaborate, 
and  was  so  well  considered  by  both  the  judges 
who  had  to  deal  with  it,  that  it  is  in  vain  to  say 
that  Lord  El  don's  decision  and  the  other  cases 
were  not  cited  in  the  course  of  the  discussion. 
But  whether  they  were  or  not,  the  principles  of 
law  must  have  been  present  to  the  judges  who 
dealt  with  it,  and  if  the  objection  could  have  been 
maintained  at  all  that  it  was  an  interest  in  land, 
then  the  judgment  in  that  case  is  all  wrong,  and 
all  beside  the  matter.  Lord  Cairns  takes  the  case 
by  itself,  and  deals  with  it  as  if  it  were  an  interest 
created  in  the  trading  company,  distinguishing  it 
not  in  words,  but  in  his  observations  from  a  canal 
company,  or  a  dock  and  harbour  company,  entitled 
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only  to  tolls  and  rates,  or  to  any  other  than  that 
with  which  he  had  to  deal,  namely,  a  commercial 
undertaking  which  required  the  assistance  of  a 
manager.  The  company  coald  not  be  carried  on 
without  a  manager,  and  the  result  of  that  was  to 
produce  what  he,  in  his  language,  calls  *'  a  fruit- 
bearing  tree  " ;  and  then  the  company,  having  that 
in  their  possession,  and  that  being  their  under- 
taking, charge  that  undertaking  with  the  payment  of 
the  money  they  borrowed,  and  although  the  words  of 
'*  tolls  and  rates  **  are  to  be  found,  they  must  have 
meaat  the  tolls  and  rates  which  this  trading  com- 
pany could  levy — not  the  tolls  and  rates  mentioned 
in  Lord  Eldon's  judgment,  as  to  which  I  have 
nothing  to  say  but  to  speak  of  it  with  reverence, 
whatever  doubt  I  may  feel — not  tolls  and  rates 
upon  a  turnpike  road,  but  tolls  and  rates  which 
were  earned  by  the  expenditure  of  the  company, 
by  the  labour  of  their  servants,  by  carrying  on 
that  general  undertaking  ;  and  until  those 
charges  were  defrayed  there  could  be-  nothing 
coming  either  to  the  debenture  holders  or  to  the 
shareholders,  or  to  anybody  else.  Profits,  and 
profits  alone,  are  that  which  it  is  proposed  to  be 
assigned  by  the  debenture.  Now  Lord  Cairns,  in 
the  observations  which  have  been  frequently  read, 
bnt  which  L  may  refer  to  shortly  again,  says: 
"  Whatever  may  be  the  liability  to  which  any  of 
the  property  or  effects  connected  with  it  may  be 
subjected,  through  the  legal  operation  and  con- 
sequences of  a  judgment  recovered  against  it,  the 
nndertaking,  so  far  as  these  contracts  of  mortgage 
are  concerned,  is,  in  my  opinion,  made  over  as  a  thing 
complete  or  to  be  completed ;  as  a  going  concern, 
with  internal  and  Parliamentary  powers  of  manage- 
ment not  to  be  interfered  with,  as  a  fruit  bearing 
tree,  the  produce  of  which  is  to  be  found  dedicated 
by  the  contract  to  secure  and  to  pay  the  debt." 
If  that  is  all,  what  becomes  of  the  suggestion, 
whatever  has  been  decided  before,  and  whatever 
previous  cases  have  decided,  that  it  is  an  interest 
m  land  ?  The  contrary  is  decided  by  the  highest 
authority,  except  the  House  of  Lords^  and  decided 
in  a  manner  which  shows,  as  all  will  admit,  and 
as  those  who  do  not  recollect  the  judgment  cannot 
fail  to  see,  on  reading  it,  that  it  received  the 
utmost  attention  and  the  most  minute  considera- 
tion from  the  judges  who  bad  to  deal  with  it.  I 
take  it  that  Qardner  v.  The  London,  Chatham,  avid 
Dover  Railway  Company  establishes  this,  that  the 
undertaking,  which  was  the  subject  there,  was  a 
thing  which  from  its  very  nature  never  could  be 
comprehended  within  the  Mortmain  Act.  To  hold 
the  contrary  would  be  to  negative  and  disregard 
every  word  of  this  judgment,  which  applies  to  the 
undertaking  itself,  the  nature  of  the  undertaking 
and  the  consequences — the  results  of  the  trade  as 
carried  on  under  the  Act  of  Parliament.  Then 
his  Lordship  says  :  "  The  living  and  going  concern 
thus  created  by  the  Legislature  must  not,  under  a 
contract  pledging  it  as  security,  be  destroyed, 
broken  up,  or  annihilated.  The  tolls  and 
snms  of  money  ejmdem  generis,  that  is  to  say, 
the  earnings  of  tne  undertaking,  must  be  made 
available  to  Batisfy  the  mortgage;  but,  in 
my  opinion,  the  mortgagees  cannot,  under 
their  mortgages,  or  as  mortgagees — bv  seizing 
or  calling  on  this  court  to  seize  (which  is  only 
the  mode  of  exercising  the  legal  or  equitable 
right  which  they  had)  **  the  capital,  or  the  lands, 
or  the  proceeds  of  sale  of  land,  or  the  stock  of 
the  nndertaking — either  preyent  its  completion, 


or  reduce  it  into  its  original  elements  when  it  has 
been  comjjleted."  The  Lord  Justice  Turner's 
judgment  is,  in  my  opinion,  equally  conclusive  upon 
the  same  point.  He  says  at  page  221 :  "  The  de- 
benture assigns  to  Gk^rdner  all  the  estate,  right, 
title,  and  interest  of  the  company  in  the  same. 
But  these  words  are  merely  referential,  and  can- 
not alter  the  construction  of  what  has  gone  before. 
They  cannot,  I  think,  be  construed  to  extend  the 
operation  of  the  debenture.  My  opinion  is,  that 
upon  the  true  construction  of  this  debenture,  it 
proceeds  upon  the  footing  of  the  railway  beins 
treated  as  a  continuing  and  going  concern,  and 
that  it  operates  only  to  charge  the  railway  and 
the  woFKS  connected  with  it,  and  the  tolls  and 
sums  of  money  of  the  like  nature  arising  from  it, 
in  favour  of  the  debenture  mortgage.  Had  it 
been  intended  to  go  further,  and  to  charge  the 
capital  of  the  railway  company,  and  the  surplus 
lands "  (which  are  quite  distinguishable  from 
any  other  land),  "as  it  was  contended  before 
us  that  it  does,  there  can  be  no  doubt  that 
apt  words  could  have  been  found  for  that  pur- 
pose." Then  he  speaks  of  the  assignment  of  the 
undertaking,  which  was  necessary  to  protect  the 
debenture  creditors  against  other  claimants  upon 
the  property  of  the  company.  In  other  parts  of 
the  judgment  he  expresses  a  clear  opinion  that 
the  only  charge  which  the  debenture  holders  have 
is  a  first  charge  on  the  profits.  Now  that  was  the 
state  of  the  law  when  the  question  came  before 
Malins,  V.C.  Now,  nobody  can  doubt  that  Malins, 
y.C,  bestowed  as  much  consideration  upon  this 
difi&cult  subject  as  the  case  required,  or,  indeed, 
as  could  be  required.  He  goes  carefully  through 
all  the  cases  inat  have  been  decided.  It  is  not 
necessary  for  me  to  repeat  them  further,  but 
referring  to  Lord  Hatherley's  distinction  in  Be 
Langham*8  Thrusts,  and  the  distinction  which 
Knight  Bnice,  V.O.,  drew  in  the  cases  that  have 
been  referred  to,  he  says,  "  That  seems  to  me  a 
refinement  of  distinction  between  cases  as  to 
which  I  agree  with  the  opinion  of  Lord  Langdale  in 
Walker  v.  Milne,  that  there  is  no  material  difference, 
and  though  I  feel  a  profound  respect  generaUy  for 
the  judgment  of  Sir  James  Lewis  Knight  Bruce, 
I  entirely  dissent  from  it  in  this  instance  ;  because 
to  say  that  shares  in  a  company  are  not  an  interest 
in  land,  but  that  an  assignment  of  them,  which  is 
what  a  debenture  really  amounts  to,  is  such  an 
interest,  seems  so  unreasonable)  that  I  should  have 
decided  the  contrary  without  hesitation,  if  it  had 
not  been  for  those  two  decisions."  As  I  read 
that  expression  of  opinion  by  the  Vice- Chancellor, 
it  would  then  have  been  his  duty  to  have  con- 
sidered those  two  decisions  which  were  in  conflict 
with  the  others  he  mentioned ;  but  he  thought  it 
was  not  necessary,  because  he  says :  '*  All  ques- 
tions are  now  removed  by  Gardner  v.  hondon, 
Chatham,  and  Dover  Baitway  Company,  which 
decided  that  a  mortgage  debenture  made  by  a 
railway  company  in  the  form  given  in  schedule  C 
of  the  Companies'  Consolidation  Act  1846,  does 
not  give  the  debenture  holder  a  specific  charge 
upon  the  surplus  lands  of  the  company,  or  the 
proceeds  of  the  sale  of  them,  so  as  to  entitle  him 
to  an  order  for  a  receiver  of  the  eale  monies  or 
interim  rents.  Therefore  the  mortgagee  has  only 
a  right  to  take  the  tolls,  and  it  lollows  that  he 
has  not  an  interest  which  is  within  the  Mortmain 
Act.  Then  it  has  been  said  in  the  course  of  the 
argument  that  the  decision  of  Vice- Chancellor 
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Hall  in  Chandler  v.  Howell  is  directly  at  variance 
with  that.  In  some  sense  it  is.  Vice- Chancellor 
Hall  does  not  seem  to  have  adopted  the  reasoning 
of  the  Vice-Chancellor  Malins ;  bat  then  it  must 
be  borne  in  mind  that  his  attention  was  not  called 
to,  or  at  least  he  does  not  express  any  opinion 
npon  the  plain  and  manifest  distinction  between 
a  turnpike  road,  where  there  is  no  property 
whatever  in  the  trustees  or  any  body  else,  and  a 
dock  or  harbour  company  when  there  is  no 
interest  except  that  the  shareholders  are  to  take 
what  profit  may  be  derived  from  the  thing 
created  either  by  subscription  or  otherwise,  as  in 
the  Aberystwith  case,  which  was  then  before  him, 
which  was  also  not  a  trading  concern.  It  cannot 
be  denied  that  if  it  is  true  that  this  is  an  interest 
within  the  Mortmain  Act,  that  would  furnish 
the  means  of  destroying  a  trading  concern.  It 
was  not  the  intention  of  the  Legislature  that  any 
such  powers  should  exist  in  any  creditor  of  a 
trading  company  or  any  other  person.  This  is  a 
debenture  charging  the  undertaking,  which  I 
understand  and  construe  to  mean  the  trade  the 
Legislature  has  authorised  the  company  to  carry 
on — that,  and  uothinar  else.  All  that  is  necessary 
to  carry  on  the  trade  is  vested  in  them,  but 
for  that  purpose,  not  for  holding  it  in  mort- 
main, not  for  any  of  the  mischiei  which  it  was 
sought  to  prevent  by  the  law  of  mortmain,  not  for 
anything  but  what  is  consistent  with  the  ordinary 
transactions  of  human  life,  and  particularly  with 
railway  companies.  They  are  entitled  to  the 
undertaking  of  the  concern,  they  give  to  the 
mortgagee  certain  authority  and  power  and  in- 
terest by  assigning  to  him  the  tolls  and 
rates,  as  was  done  in  the  case  of  Gardner 
V.  The  London,  Chatham,  and  Dover  Bail- 
way  Company,  The  extent  of  that  right  is 
defined  and  settled  by  a  most  deliberate  and 
exhaustive  judgment,  and  without  Raying  that 
the  conflict  between  Hall,  Y.C.,  and  Malins,  V.C., 
is  irreconcileable — because  I  do  not  think  it  is, 
if  regard  is  paid  to  the  difference  in  the  two 
subject-matters  with  which  they  had  to  deal — but 
if  it  were  so,  then,  in  the  obedience  which  I  feel 
bound  to  pay  to  the  decision  of  Gardner  v.  The 
London,  Chatham,  and  Dover  Railway  Company, 
I  should  feel  myself  constrained  to  prefer  the 
judgment  of  Malins,  Y.C.,  to  that  which  has  been 
more  recently  pronounced  by  Hall,  V.C.  It  is 
quite  unnecessary  for  me  to  say,  feeliug  as  I  do 
unbounded  respect  for  both  those  learned  judges, 
how  glad  and  how  ready  I  should  be  to  follow 
what  I  found  to  be  a  clear  decision  of  either  of 
them.  For  these  reasons  I  am  of  opinion  that  this 
is  not  an  interest  in  land. 

Solicitors :  Ma^terman,  Hugliee  and  Co. ;  Bate* 
vian  Harcourt ;  The  City  Solicitor ;  Young,  Jack' 
son,  and  Beard, 


Nov.  7  and  13. 
Heather  w.  PARDON.(a) 

Nuisance — Noise  and  vibration  of  machinery — 
Injunction  —  Increased  noise  and  vibration  — 
Form,  of  injunction — Reasonable  user  of  business 
premises. 

The  plaintiffs,  a  firm,  of  solicitors,  were  the  owners 
and  occupiers  of  offices  adjoining  the  defe7idants* 
steam,  printing  works,  which  had  been  working 
from  1848  to  May  1876,  without  any  complaint 

(a;  Beported  by  W.  Cowsll  Datiss,  Esq.,  Barriiter-at-Law. 


by  the  plaintiffs  of  nuisance  occasioned  by  the 
noise  and  vibration  of  the  machinery,  though  a 
slight  noise  and  vibration  could  at  times  be  heard 
and  felt.   In  May  1875  the  defendants  made  some 
alter aiion  in  their  machinery,  which  the  plaintiffs 
contended  increased  the  noise  and  vibration,  and 
they  accordingly  conmienced  an  action  for  an 
injunction    to    restrain    the    defendants    from 
working  their  m/ichinery  so  as  to  occasion    a 
nuisance  to  the  plaintiffs. 
Held,   that  the  plaintiffs  were  entitled  to  an  in- 
junction restraining  tJie  defendants  from  working 
their  machinery  so  as  to  occasion  a  nuisance  or 
injury  by  vibration  to  any  greater  degree  than 
liad  previously  been  occasioned  up  to  May  1875. 
Semble,  the  fact  that  noise  and  vibration  from  ma' 
.    chinery  has  never  been,  cornplained  of  for  m^ore 
than  twenty  years,  does  not  deprive  a  nei-ghbowr 
of  his  right  to  prevent  any  increased  noise,  even 
though  such  increase  be  slight. 
This  was  an  action  for  an  injunction  to  restrain 
the    defendants    from    working    their     printing 
machinery  so  as  to  occasion   a   nuisance   to   the 
plaintiffs.      The  facts  were  shortly   these: — The 
plain]ii£fs  were   the    owners    of    three    leasehold 
houses,  Nos.  16  and  17,  Paternoster- row,  and   a 
house  in  Queen's  Head-passage  at   the   back  of 
No.  17,  Paternoster-row,  on   the   first  floor  and 
upper  part  of  which   they  carried    on    business 
as  solicitors  under  the  name  of  Heather  and  Sons. 
The  defendants,  Messrs.  Pardon  and  Sou,  carried 
on    their    business    as   printers   in   premises    in 
Loveirs-court,   adjoining  part  of   the    plaintiffs' 
ofllces,  and  separated  only  by  a  party  wall.    These 
printing  offices,   which   had   been   in    use    since 
1848,  contained  eight  printing  presses  driven  by  a 
steam  engine  in  the  basement.     About  May  1875 
the  defendants  substituted  a  new  and  improved 
machine  known  as  the  Dryden  machine  for  one  of 
the  older  machines,  and  it  was  from  this  date  that 
the  plaintiffs  complained  of  the  excessive  noise  and 
vibration,  caused  by  the  defendants'  machinery, 
in  the  said  house.  No.  17,  Paternoster-row,  and 
Queen's  Head- passage,  whereby  they  alleged  that 
the  use  and  enjoyment  of  the  said  houses  and  the 
exercise  of  their  profession  and  business  had  been 
disturbed  and   disquieted,  and   the  said  houses 
rendered  less   habitable  and    valuable.      In  the 
month  of  August  in  the  same  year  the  plaintiffs 
wrote   a   letter   to   the  defendant^   complaining 
of    the  noise  and  vibration,  and   giving  notice 
that  unless  the  nuisance  were  abated  within  a 
week    proceedings  would  be  instituted ;  and    as 
the  nuisance  still  continued  the  writ  was  issued 
in  Jan.  1876.    After   issue  of  the  writ,  and   in 
the  hopes  of  avoiding  litigation,  the  defendants 
caused  the  number  of  revolutions  of  their  new 
machine  to  be  reduced  from  1500  to  800  per  hour ; 
but,  as  the  plaintiffs  still  alleged  that  the  nuisance 
continued,  the  action  came  on  for  trial  in  due 
course. 

The  defendants'  machinery  was  at  work  almost 
continually  during  the  day,  and  during  the  night 
also  for  two  or  three  nights  in  each  week ;  and  a 
great  deal  of  evidence  was  adduced  as  to  the  noise 
and  vibration,  and  the  damage  done  to  the  struc* 
ture  of  the  plaintiffs'  houses  by  the  vibration. 
The  statement  of  claim  asked  for  an  injunction 
restraining  the  user  of  the  machinery,  "  so  as  to 
occasion  nuisance,  disturbance,  or  annoyance  to  the 
plaintiffs,  as  occupiers  of  parts  of  the  said  houses, 
No.  17,  Paternoster-row,  and  Queen's  Head-passage, 
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or  80  as  to  cause  injary  by  vibration  to  the  said 
hoa  see/'  and  for  damages ;  bat  the  latter  claim  was 
not  pressed  at  the  trial.  That  there  was  some  amount 
of  noise  was  not  denied,  bat  the  defendants  con- 
tended that  it  was  no  greater  than  had  been  going 
on  for  years,  that  it  was  not  an  unreasonable  noise, 
and  that  the  plaintiffs  were  over  sensitive  to  it. 

^Joy,  Q.G.  and  Freeling  for  plaintiffs.  —  The 
defendants*  printing  machinery  is  clearly  a  very 
great  naisance  to  the  plaintiffs.  The  very  fact 
that  the  revelations  of  the  Dry  den  machine  have 
been  redaced  is  of  itself  evidence  that  the  defen- 
dants felt  there  really  was  some  ground  of  com- 
plaint. The  defendants  contend  that  since  this 
reduction  the  noise  is  no  greater  than  it  has  been 
since  1848 ;  but  thia  we  deny.  But,  even  assuming 
the  defendants*  contention  is  correct,  if  an  injunc- 
tion is  not  granted,  the  speed  of  the  Dry  den  ma- 
chine may  be  restored  to  1500  revolutions  an  hour, 
or  even  more,  and  the  nuisance  become  worse  than 
ever.  We  submit  that  we  are  clearly  entitled  to 
an  injunction  restraining  the  defendants  from 
working  their  machines  so  as  to  be  a  nuisance 
to  us  : 

Broder  y.  Saillard,  L.  Bep.  2  Ch.  Biv.  692. 

Sir  jET.  Jackson,  Q.C.  and  Hornell  for  the  defen- 
dants.— The  steam  printing  has  been  carried  on 
for  twenty-nine  years,  and  where  a  state  of  things 
has  existed  for  such  a  long  period,  the  court  will 
not  interfere  by  injunction.  In  the  present  case 
the  plaintiffs  have  shown  a  nervous  sensitiveness 
to  the  nuise  which  the  court  cannot  attend  to. 
The  law  does  not  regard  trifling  inconveniences, 
and  every  alleged  nuisance,  such  as  the  present, 
mnsc  be  looked  at  from  a  reasonable  point  of  view, 
the  Jocality  and  all  other  circumstances  being 
taken  into  consideration:  {8t.  Helen's  Smelting 
Company  v.  Tipping,  12  L,  T.  Rep.  N.  S.  776; 
11  H.  of  L.  642.)  All  these  cases  of  nuisance  are 
questions  of  degree,  and  the  degree  of  noise  here 
is  not  such  as  to  warrant  the  interference  of  the 
court,  and  particularly  where  there  is  no  greater 
noise  now  than  there  has  been  since  1848  : 

Gaunt  T.  Fynney,  27  L.  T.  Bep.  N.S.  569 ;  L.  Bep. 
8Ch.  8; 

Freeling,  in  reply,  referred  to 

Ball  T.  Bay,  28  L.  T.  Bep.  N.S.  346 ;  L.  Bep.  8  Ch. 
467. 

Bacon,  V.C. — No  one  can  doubt  for  a  moment 
that  the  law  is  clearly  and  distinctly  settled,  and 
has  been  so  settled  for  many  years.  It  is  the  law 
that  a  man  is  entitled  to  the  quiet  comfortable 
possession  of  his  own  property,  and  although  the 
law  does  not  restrict  the  exercise  of  any  proper 
industry  or  business  by  any  neighbour,  it  does 
prevent  his  exercising  his  industry  or  business  so 
as  to  be  an  annoyance  to  his  neighbour.  With 
that  limit  (and  that  is  the  only  limit)  the  deten- 
dant  is  at  liberty  to  carry  on  his  business  of  a 
printer,  or  any  other  business  that  he  thinks  fit,  to 
any  extent  he  likes ;  but  what  the  law  prohibits,  as 
1  nnderstand  it,  is,  that,  in  doing  that,  he 
shall  not  commit  a  nuisance  upon  his  neigh- 
boar  ;  and  the  single  question,  therefore,  is 
whether  what  is  done  by  the  defendant  in 
this  case  is  a  naisance  or  not.  Now  there 
has  been  evidence,  wholly  uncontradicted,  by 
credible  persons,  that  the  plaintiff  is  disturbed  in 
the  enjoyment  of  his  property  by  the  manner  in 
which  the  defendant  carries  on  his  business.  There 
is  not  an  attempt  to  dispute  it.  The  witnesses 
have  been  cross-examined,  but  there  has  not  been  a  I 


single  fact  upon  which  their  testimony  has  been 
shsken.    It  is  proved  that  that  which  was  com- 
plained of  when  the  action  was  brought  did  exist, 
and  it  is  not  disputed  that  at  that  time  there  was 
a  noise  which  impeded  the  carrying  on  of  the 
business  and  diminished  the  comfort  of  the  plain- 
tiff in  the  occupying  of  his  house.     Plaintiff  con- 
fines his  complaint  to  what  took  place  in  the  jear 
1875,  there  having  been  the  business  of  a  printer 
carried  on — a  noisy  business,  as  everybody  must 
know — up  to  the  year  1875 ;  but  at  that  time  a 
change  in  the  manner  of  the  carrying  on  of  the 
business  was  adopted  by  the  defendant  of  which 
the  plaintiff  had  reason  to  complain.    Then  what 
conduct   did    he    pursue?     He    wrote    a    letter, 
not  an  uncivil  and  not  an  unreasonable  letter, 
to     the    defendant,     remonstrating     with     him 
on  the  nuisance  of  which  he  complains,  and  which 
he  states  in  his  statement,  and  which  is  plainly, 
distinctly,  and .  emphatically  that  addition  which 
had  been  made  to  the  machinery  employed  by  the 
defendant  in  the  year  1875.     He  gets  no  answer, 
or  no  satisfactory  answer,  to  that  letter,  and  from 
the  month  of   August  when  he  made  his  com- 
plaint down  to  the  month  of  January  when  he 
brought  his  action,  nothing  whatever  was  done 
to  abate  that  nuisance.     Then,  the  action  being 
brought    in    Jan.     1876,    at    some    f)enod    not 
very  distinctly  mentioned,  but  eighteen  months 
ago — to  adopt  the  expression  of  the  defendant's 
witnesses — the  revolutions  of  the  machine  were 
diminished  from  1500  to  1100  per  hour.     Can 
there  be  a  plainer  confession  on  the  part  of  the 
defendant  tnat  the  plaintiff    is  entitled  to  the 
relief  which  he  asks  for  than   that   which  the 
defendant  himself    did?     But  it  does  not  rest 
there,  for  still  this  dispute  going  on,  the  litigation 
having  been  commenced,  nothing  having   been 
done  until  the  litigation  was  commenced,  about 
nine  months  ago  another  alteration  is  made  by 
the  defendant  in  this  machine,  the  noise  of  which 
was  the  subject  of  the  plaintiff's  complaint,  and 
it  is  redaced  to  800  revolutions  in  an  hour.    After 
that,  can  the  defendant  with  any  hope  of  success 
try  to  prove,  or  try  to  argue,  that  the  plain tiff^s 
complaint  is  an  unreasonable  or  frivolous  one  P 
Is  it  of  any  avail  that  he  is  bringing  one  witness, 
and  one  witness  only,  to  say  that  he,  an  engineer, 
went  into  the  house  of  the   plaintiff  while  that 
machine  was  at  work  at  its  full  speed,  and  that  he 
could  not  hear  any  noise  at  all  P  because  that  is 
what  it  comes  to.    He  says  that  with  difficulty, 
putting  his    head    against  the  bookcase  against 
the  wall,  he  could  hear  something  like  the  ramb- 
ling of  a  passing  cart.     The  plaintiff's  case  is 
wholly  without  a  particle  of  contradiction.  'It  has 
been  proved  by  him,  and  admitted  by  the  defen- 
dant, that  for  three  nights  in  the  week  at  least,  all 
night  long  this  noise  has  continued.     It  has  been 
proved  by  the  plaintiff,  and  not  effectually  dis- 
placed by  anything  that  the  defendant  has  stated, 
that  the    vibration    is    sensibly    distinct,       Mr. 
Heather,  the  plaintiff,  proves  it  by  that  expression 
which  has  been  used,  and  so  often  referred  to, 
that  he  felt  the  vibration  of  the  air  on  the  back 
of  his  head  as  he  sat  in  the  room.    The  house- 
keeper  has   proved — and  the  cross-examination 
has  not  in  my  opinion  shaken  his  statement  at 
all — that  the  weights  in  the  window  frames  by 
which  the  sashes  were  moved  up  and  down  were 
displaced  by  the  vibration,  that  the  windows  them- 
selves were  shaken  by  the  vibration,   that  the 
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ceiling  of  a  room  came  down  by  means  of  the 
vibration;  and  against  that  there  is  the  single 
testimony  of  this  gentleman  who  could  not  or  did 
not  hear,  and,  with  that  exception  only,  the  case 
of  vibration  is  distinctly  made  out.  It  is  proved 
that  the  defendant  carries  on  a  noisy  business, 
that  he  has  as  many  printing  machines  as  the 
premises  will  possibly  hold,  that  he  works  all  day 
long  some  of  the  machines,  and  that  some  of  them 
he  works  all  day  and  all  night,  and  Mr.  Pardon  him- 
self has  said,  in  the  plainest  manner  possible,  and 
as  might  be  expected  from  a  gentleman  of  great 
respectability,  as  undoubtedly  he  is,  that  when  the 
Anglo-French  machine  was  removed  and  the 
Dryden  machine  substituted  for  it,  at  that  moment 
an  increase  of  the  noise  of  which  the  plaintiff 
complains  began.  In  my  opinion  a  very  clear 
case  of  nuisance  has  been  established,  and  no 
effectual  answer  is  made.  In  point  of  law,  no 
answer  can  be  made ;  and  in  point  of  fact,  dealing 
with  the  case  as  a  jury  would  have  to  deal 
with  it,  I  consider  the  facts  to  be  clearly  and 
distinctly  established.  Now,  the  terms  of  the 
injunction  which  I  think  ought  to  be  granted, 
therefore,  require  some  consideration.  I  do  not 
think  it  would  be  rii^ht  to  leave  it  in  the  vague 
manner  in  which  the  statement  of  claim  proposes, 
and  it  is  difficult  to  find  any  other  words,  because 
the  last  thing  that  I  should  do  would  be  to  make 
any  order  to  impede,  or  fetter,  the  business  carried 
on  by  the  defendant.  All  that  I  propose  to  do  is, 
to  restrain  him  from  doing  any  more  than  had 
been  done  up  to  the  year  1875,  in  the  way  of  dis- 
turbing his  neighbours.  I  think,  therefore,  that 
there  should  be  some  such  words  in  the  injunc- 
tion as  these,  "  From  working  or  using  his  engine 
and  machines  so  as  to  occasion  any  greater  amount 
of  noise  or  vibration  than  had  been  experienced 
by  the  plaintiff  up  to  the  end  of  the  year  1876," 
because  it  is  from  that  time  the  plaintiff  com- 
plains. He  dates  his  complaint  from  1875,  and  he 
asks  no  relief  in  respect  of  anything  arising  out 
of  what  took  place  previously  to  that  date,  and 
what  he  asks  from  that  day  the  defendant  has 
conceded  to  some  extent,  and  if  he  had  done  a 
little  more  upon  the  receipt  of  that  letter  of  the 
13th  Aug.  1875,  this  action  might  have  been 
avoided.  That  is  the  order  which  must  be  made, 
and  of  course  the  defendant  must  pay  the  costs. 

Solicitors  :  plaintiffs  in  person ;  Wilhughhy  and 
Cox, 

f^ouse  of  l^or&js. 


Jviiy  2  and  2. 

(Before  the   Lobd   GHANCSixoa  (Cairns),  Lords 
Hatbeblsy,  Blackbubn,  and  Gobdon.) 

Edinbubgh    Stbeet  Tbamwats   Company    v. 

Tobbain.  (a) 

ON  APPEAL  PBOM  THE    SECOND  DIVISION  OP  THE 
COUBT  OP  SESSION. 

Edinburgh  Street  Trawwaya  Ada  1871  and 
1874 — Gonatruetion — Maximum  farea — Omnibua 
"  worked  in  connection  with  "  trarmoay. 

By  the  Edinburgh  Street  Tramtoaya  Act  1871 
(34  ^35  Vict.  e.  Izxwix.)  the  appellanta  were 
authoriaed  to  conatmct  a  ayatem  ojtramwaya  aa 
therein  apeeified,  and  the  Act  fixed  a  maxtmum 

'  (a)  Btported  by  C.  £.  Malosv,  Eiq^  Barxiittt-at-Law. 


fare  per  mile,  to    be  charged  on   such  tram' 
wa/ya. 

By  the  Edinburgh  Street  Tramwaya  Act  1874  (37 
^  38  Vict.  c.  hpviii.)  the  appellanta  were  authorised 
to  abandon  aome  of  the  linea  apedfied  in  the  former 
Act,  a/nd  to  aubatitute  omnihuaea,  and  the  Ad 
authoriaed  a  higher  rate  of  farea  "  on  thoae  rouJteSt 
and  any  tramway  routea  worked  in  connection 
therewith.**  The  omnibuaea  were  worked  in  eon' 
nection  with  the  tramwaya. 

Held  {affirming  the  judgment  of  the  Court  below), 
that  the  aecond  Act  did  not  authoriae  the  appellante 
to  demand  the  higher  fare  from  pa^aengera  travel* 
ling  by  the  tramwaya  only. 

This  was  an  appeal  from  a  decision  of  the  Second 
Division  of  the  Court  of  Session  in  Scotland,  con- 
sisting of  the  Lord  Justice  Clerk  (Lord  Moncrieff) 
and  Lords  Neaves,  Ormidale,  and  Gifford,  affirm- 
ing a  decision  of  the  Lord  Ordinary  (Lord  Shand) 
in  favour  of  the  respondent. 

By  the  Edinburgh  Tramways  Act  1871  (34  A  35 
Yict.  c.  Ixxxix.)  the  appellant  company  were 
authorised  to  construct  a  system  of  tramways  in 
the  city  of  Edinburgh  and  its  suburbs,  to  be  com- 
pleted within  three  years  from  the  passing  of  the 
Act,  and  by  sect.  38  it  was  provided  that  the 
maximum  rate  of  fares  should  be  at  the  rate  of 
Id.  per  mile.  The  construction  of  the  tramways 
proved  more  difficult  than  had  been  anticipatea, 
and  in  1873  the  companv  obtained  an  extension  of 
the  time  for  their  completion  (Stat.  36  &  37  Yict. 
c.  coxxxvi.) ;  and  in  1874  they  obtained  leave  from 
Parliament  to  abandon  some  of  the  lines  altogether 
and  to  run  omnibuses  instead.  (^Stat.  37  &  38 
Vict.  c.  Ixviii.)  This  later  Act  provided,  by  sect. 
8,  "  the  company  may  charge  a  sum  not  exceeding 
2d.  per  mile  for  first-class  passengers  on  those 
routes"  (where  the  omnibuses  had  been  sub* 
stituted  for  the  tramways),  "and  any  tramway 
routes  worked  in  connection  therewith."  The 
omnibuses  were  worked  in  connection  and  corre- 
spondence with  the  tramways,  and  the  company 
maintained  that  the  effect  of  the  Act  of  1874  was 
to  empower  them  to  charge  the  higher  rate  of  fare 
over  their  whole  system,  as  it  was  all  virtually 
"  worked  in  connection  with  the  omnibus  routes. ' 
This  action  was  accordingly  brought  against  the 
respondent,  who  had  refused  to  pay  the  additional 
Id.'per  mile,  in  order  to  try  the  right,  but  the 
Lord  Ordinary  decided  that  the  Act  of  1874  had 
not  the  effect  contended  for,  and  his  judgment 
was  affirmed,  as  above  mentioned. 

The  case  is  reported  in  8  Court  of  Session  Cases 
(4th  series)  655. 

Theaiger,  Q.C.  and  Hunter  appeared  for  the 
appellantP. 

The  Lord  Advocate  (Watson)  and  Ma^^Hachlan, 
who  appeared  for  the  respondent,  were  not  called 
upon  to  argue 

At  the  conclusion  of  the  argaments  for  the 
appellants  their  Lordships  gave  judgment  as 
follows : 

The  LoBD  Chancellob  (Cairns). — ^My  Lords,  I 
have  seldom  seen  what  appears  to  me  a  more  un- 
founded action  than  that  which  was  brought  in  the 
Court  of  Session  in  this  case,  and  I  certainly  have 
never  seen  a  more  unfounded  appeal.  The  opinion 
of  the  learned  judges  in  the  Court  of  Session  was 
unanimous,  and  was  in  accordance  with  the 
opinion  of  the  Lord  Ordinary.  I  think  yonr  Lord- 
ships can  entertain  no  doubt  whatever  that  that 
opinion  was  entirely  correct.    In  the  year  1871  tiie 
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Efdinbnrgh  Street  Tramways  Oompany  obtained 
parliamentary  authority  for  making  a  system  of 
tramways  in  the  city  of  Edinbargh.  (Stat.  34  &  35 
Tict.   c.  Ixxxiz.)    They  obtained   that    authority 
with  the  concurrence    of  the  local    bodies  who 
were  interested,  and  amongst  others  the  Corpora- 
tion of  Edinburgh,  and  they  obtained  the  authority 
after  distinct  and  formal  agreements  were  entered 
into  with  those  parties.    Those  agreements  were 
scheduled  in  the  Act  of    Parliamert,  and    were 
declared  by  the  Act  to  have  legislative  authority, 
and   were  ordered   to  be  carried  into  execution. 
I  will  call  yonr  Lordships'  attention  to  one  of 
those  agreements,  which  may  be  taken  as  a  sample 
of  them  all.    In  the  agreement  with  the  Corpora- 
tion   of  Edinburgh    there  was  a  very  clear  and 
distinct  stipulation  with  regard  to  the  fares  which 
the  company  was   to  be  entitled   to  charge  to 
passengers  on  these  tramways.    The  10th  clause 
provided  that  "  In  no  case  shall  the  second  party, 
or  the  company,  demand  or  take  for  any  passen- 
ger travelling  upon  any  or  either  of  the  tram- 
ways, or  any  part  or  parts  thereof  respectively, 
tolls  or  charges  exceeding  in  the  whole  Id,  for  each 
mile,  the  fraction  of  a   mile  beyond  an  integral 
number  of  miles  being  for  that  purpose  deemed 
a  mile,  but  the  second  party  or  the  company  may 
charge  for  any  less  distance  than  two  miles  any 
Bom  not  exceeding  2d.'*    The  agreement  is  a  very 
long  one,  and  it  is  obviously  entered  into  for  the 
public  benefit  of  the  city  of  Edinburgh,  the  cor- 
poration acting  as   the  guardians  of  the  public 
interest.    The  stipulation  which  I  have  read  was 
one  of  those  which  were  made  in  the  interest  of 
the  public.     There  are  a  number  of  other  similar 
stipulations  with  regard  to  the  mode  in  which  the 
works  are  to  be  conducted,  and  in  which  they  are 
to  be  maintained.     There  is  a  particular  provision 
that  the  system  of  tramways  which  was  agreed 
npon  should  be  executed  as  a  whole  within  the 
period  of  three  years  from  the  passing  of  the  Act, 
and  there  are  penalties  for  any  breach  of    any 
term   of    this    agreement.      It    was,    of   course, 
obviously  necessary  in  the  interests  of  the  public 
that,  the  construction  of  the  tramways  of  the  city 
being  handed  over  to  a  company  of  this  kind,  the 
company  should  not  be  left  free  to  pick  and  choose 
afterwards  what  particular  portion  of  the  tram- 
ways it  would  execute,  but  should  be  held  bound 
to  the  city  to  execute  the  system  as  a  whole.  Such 
was  the  agreement  entered  into  with  the  corpora- 
tion.   The  Act  of  Parliament  (sect.  44)  enacted 
that  "  the  agreements  which  respectively  are  set 
forth  in  the  three  schedules  to  this  Act  are  hereby 
respectively  confirmed  and  made  part  of  this  Act, 
ana  the  same  shall  be  carried  into  effect  accord- 
ingly.*'   And  in  addition  there  was  a  clause  in  the 
Act  itself  which  made  very  careful  provision  with 
regard  to  the  fares  to  be  charged.    By  sect.  38  it 
was  enacted,   "The  company  may  demand  and 
take  for  every  passenger  travelling  upon  any  or 
either  of  the  tramways,   or   any   part   or  parts 
thereof  respectively,  including  tolls  for  the  use  of 
the  tramway  and  of   carriages,  and   for  motive 
power,  and  every  other  expense  incidental  to  such 
conveyance,  any  tolls  or  charges  not  exceeding  Id. 
per  mile  (and  for  this  purpose  the  fraction  of  a 
mile  beyond  an  integral  number  of  miles  shall  be 
deemed  a  mile),  but  the  company  may  charge  for 
any  less  distance  than  three  miles  any  sum  not 
eroeeding  M"    Then  there  follows  a  very  careful 
stipnlalion   that    if   a   certain   number   of   in- 


habitants should  represent  that  "  the  oompany  are 
charging  a  greater   sum  than  2d.  for  distances 
not  exceeding   two  miles,  and   that   under  the 
circumstances  then  existing  such  charge  is  un- 
reasonable," the  Board  of  Trade  might  be  called 
tfpon  to  entertain  and  to  declare  whether  that  was 
an  unreasonable  charge  by  the  company  or  not. 
The  whole  of  these  provisions,  both  those  in  the 
agreement  and  those  in  the  Act  of  Parliament, 
point  out  in  the  clearest  way  that  it  was  a  para- 
mount object,  both  with  the  Legislature  and  with 
the  corporation  as  intervening  before  the  Legisla- 
ture, to  tie  the  hands  of  this  company  to  whom  a 
large,  and  probably  a  lucrative,  undertaking  was 
confided,  against  cnarging  any  fare  which  should 
be  beyond  the  limit  of  fares  provided  by  the  Act 
and  by  the  agreement.     I  pass  over  what  took 
place  in  the  year  1873,  when  Parliament  authorised 
the  time  for  the  completion  o^  the  works  to  be  ex- 
tended (Stat.  36  &  37  Vict.  cap.  ccxxxvi.),  and  I 
come  to  the  year  1874.    In  the  year  1874  one  por- 
tion of  the  tramway  system  was  found  to  be  very 
difficult  of  construction,  as  we  are  told,  by  reason 
of  the  gradients,  and  of  course  it  was  a  great  ob- 
ject for  the  company  to  bo  relieved  from  that  part 
of  the  undertaking,  which,  as  things  then  stood, 
they  were  absolutely  bound  to  construct.     They 
applied  to  Parliament  for  that  purpose,  and  they 
stated  in  the  preamble  of  the  Act  (Stat.  37  &  38 
Vict.  cap.  Ixviii.),  which  may  be  taken  to  be  their 
representation  to  Parliament,  that  "  by  the  second 
article  of  the  agreement  with  the  Corporation  of 
Edinburgh  it  was  provided,  amongst  other  things, 
that  the  whole  of  the  tramways  authorised  by  tne 
Act  of  1871  should  be  completed  within  three 
years  from  the  passing  of  the  Act.*'     Then  the 
preamble  recited  "that  it  is  expedient  that  the 
company  be  authorised  to  abandon  and  relinquish 
the  construction  of  the  tramways  and  parts  of 
tramways  in  this  Act  specified,  and  for  the  con- 
venience of  the  residents  in  the  districts  in  which 
such  tramways  are  authorised  to  be  laid,  to  run  a 
service  of  omnibuses  in  lieu  thereof."    The  state- 
ment of  the  Legislature  is  that  the  company  came 
as   suppliants  to  be  delivered  from  penalties  to 
which  they  would  be  subject  if  they  did  not  make 
these  tramways  in  the  specified  time,  offering,  if 
they    were   allowed   to   be    absolved    from  thb 
obligation,  to  provide  a  service  of  omnibuses  for 
the  benefit  of  the  public,  who  would  thus  be  de- 
prived of  the  benefit  they   had  expected  in  the 
shape  of   tramways.    That  was  the  condition  of 
things    before    the    legislation     of    1874.       In 
that  state  of  things  the  Act  of  1874  (37  &  38 
Yict.  cap.  Ixviii.)   was    passed.       It  dealt   with 
other  matters   perfectly   independent  of  that  to 
which    I  am    referring,    but  it    had  in  it    two 
sections,  and  only  two,  relating  to  the  tramways 
which  were  to  be  abandoned,  namely  the  3rd  and 
4th.    The  3rd  section  provided  that  the  company 
might  abandon  and  relinquish  the  construction  of 
the  tramways  in  question,  and  that,  this  benefit 
being  conferred  upon  them,  they  were  to  pay  in 
two  instalments    a  gross  sum   of  SOOOl.  to  the 
Edinburgh  Boad  Trust,  as  part  of  the  compensa- 
tion to  the  public  for  the  indulgence  they  were  to 
receive.    Oi  course  it  was  obvious  that  a  large 
service  of  omnibuses  thrown  on  the  roads  of  a 
district  might  create  wear  and  tear  of  the  roads 
to  a  degree  that  would  require  some  compensation 
to  be  made,  and  SOOOl.  in  two  sums  was  to  be  paid 
to  the  Edinburgh  Eoad  Trust.    Then  comes  the 


72 


MAGISTEATES^   CASES. 


H.  OP  L.] 


Edinburgh  Stbeet  Tbahwats  Compant  i^.  Tokbain. 


[H.  OF  L. 


provision  with  regard  to  the  other  equivalent  for 
the  release  from  the  obligation  of  making  tram- 
ways, in  the  shape  of  what  they  had  offered  in  the 
preamble  to  provide,  namely,  the  omnibus  service. 
"  The  company  shall  by  themselves  or  others,  if 
and  when  required  by  the  local  authority  df 
Edinburgh  by  one  month's  notice  in  writing  to 
that  effect,  provide  good  and  sufficient  conveyance 
by  means  of  omnibuses  between  the  points  which 
are  here  indicated,"  to  run  a  certain  number  of 
times  in  the  day.  And  then  comes  this  provi- 
sion :  **  It  shall  be  lawful  for  the  said  company  to 
apply  its  funds  from  time  to  time  for  that  purpose, 
or  for  purchasing  omnibuses,  horses,  and  premises 
for  that  purpose,  and  to  demand  and  take  in 
respect  of  pasRengers  and  parcels  carried  in  or  by 
such  omnibuses  such  tolls  and  charges  as  they 
think  fit,  not  exceeding  the  charges  which  by  the 
Act  of  1871  the  company  are  entitled  to  charge 
in  the  event  of  the  construction  of  the  tramways 
intended  to  be  abandoned,  and  the  company  may 
charge  a  sum  not  exceeding  2d.  per  mile  for  first 
class  passengers  on  those  routes,  and  any  tram- 
way routes  worked  in  connection  therewith,  and 
may  also  charge  a  sum  not  exceeding  Id.  per  mile 
for  parcels  by  such  omnibu^tes  not  exceeding 
561bs.  in  weight,  and  for  parcels  in  excess  thereof 
such  charge  as  they  may  from  time  to  time  think  fit. 
Provided  always,  that  the  fares  between  Stock  bridge 
and  Newington  by  omnibuses  and  car  shall  not  ex- 
ceed Sd,  first  class,  and  2d.  second  class  for  each 
passenger."  Then  the 8th  clause  say  s  that, "  Saving 
as  in  this  Act  expressly  provided,  nothing  in 
this  Act  shall  prejudice  or  afiect  the  three 
several  agreement  scheduled  to  the  Act  of  1871, 
but  those  agreements  shall,  subject  to  the 
provisions  of  the  agreement  and  by  the  Act 
of  1873  and  of  this  Act,  remain  in  fall 
force  and  effect."  Now,  the  contention  of 
the  company  is  this,  that  having  come  as  suppliants 
to  Parliament  for  permission  to  abandon  the  par- 
ticular parts  of  the  tramway  which  I  have  referred 
to,  and  having  had  put  upon  them  the  correlative 
obligation  of  supplying  the  public  with  an  omnibus 
service  over  the  part  of  the  city  where  these 
tramways  were  abandoned,  they  induced  the 
Legislature  to  put  words  into  this  clause  which 
enable  them  to  double  their  fares  over  the  whole 
system  of  tramways  of  the  city  of  Edinburgh  ; 
those  fares,  the  limit  of  wh>ch  was  so  carefully 
contracted  for,  and  so  carefully  legislated  for,  by 
the  agreement  and  by  the  Act  of  1871.  And 
they  contend  that  this  is  no  unreasonable  con- 
struction which  they  ask  to  be  put  upon  the 
section,  for  they  say  that,  although  the  fares 
will  be  doubled,  it  will  only  be  for  first-class 
passengers,  and  there  is  an  impression  that  some 
singular  privileges  are  to  be  conferred  upon 
first-class  passergers,  who  in  return  are  to  pay 
for  those  privileges  the  double  fares.  There  is  not 
a  trace  in  this  section,  or  in  any  part  of  the  Act, 
of  any  privileges  being  secured  for  first-class  pas- 
sengers. But  your  Lordships  have  heard  at  the 
bar  the  view  whicn  the  company  take  of  these 
privileges.  The  passengers  on  the  tramways  were 
secured  by  the  Act  of  1871  the  uniform  privilege 
of  being  carried  in  proper  and  suitable  cars,  and 
were  carried  from  that  time  forward  in  covered 
cars  along  the  tramways;  but  the  additional 
privileges  which,  according  to  the  construction 
sought  to  be  put  by  the  company  upon  the  Act  of 
1874,  are  to  be  given  to  first-class  passengers,  turn 


out  to  be  these :  that  all  the  passengers  whonp  to 
that  time  were  carried  in  the  cars  of  the  company 
are  now,  if  they  wish  to  be  continued  at  the  same 
fares,  to  be  turned  out  of  those  cars  and  to  be 
placed  outside,  and  the  first-class  passengers  are 
to  be  placed  inside,  paying  double  the  amount  for 
exactly  the  accommodation  which  all  the  passengers 
previously  received.  I  am  not  surprised  that  the 
Lord  Justice  Clerk  treated  this  contest  on  the  part 
of  the  company  as  an  "audacious"  contest.  It 
does  appear  to  me  to  be  the  most  violent  con- 
struction that  ever  has  been  offered  to  be  placed 
upon  an  Act  of  Parliament.  It  would  require,  in 
the  first  place,  the  clearest  words  to  be  in- 
serted in  the  Act  of  1874  before  your  Lordships 
would  hold  that  that  enactment  had  the  efiect  of 
altering  and  breaking  the  contract  made  in 
1871,  and  of  replacing  it  by  an  entirely  new 
and  different  contract.  It  would  require  the 
clearest  words  to  induce  your  Lordships,  when 
you  find  a  section  which  deals  with  nothing  bat 
the  provision  of  an  omnibus  service,  to  believe 
that  in  making  that  provision  there  was.  inci- 
dentally thrown  in  a  clause  which  altered  the 
rates,  not  in  respect  of  that  omnibus  service,  or 
of  the  points  where  it  was  to  be  conducted,  but 
over  the  whole  system  of  the  tramways  of  the 
city.  But  there  is  no  ground,  as  it  seems  to  me, 
upon  the  ordinary  and  legitimate  principles  of 
construction,  putting  aside  altogether  these  d 
priori  considerations,  which  can  lead  to  the  con- 
struction which  the  company  desire  to  put  upon 
this  clause.  It  i^  necessary,  of  course,  in  autho- 
rising a  statutory  company  to  purchase  and  run 
omnibuses,  to  give  them  a  power  also  to  demand 
and  take  fares,  and  there  is  that  power  given  in 
the  section.  They  are  to  be  entitled  to  demand 
and  take  fares,  and  then  come  these  very  distinct 
words,  which  appear  to  me  to  be  the  key  to  the 
whole  of  what  follows,  "to  demand  and  take  in 
respect  of  passengers  and  parcels  carried  in  or  by 
such  omnibuses  such  tolls  and  charges  as  they 
think  fit,  not  exceeding  the  charges  which  by  the 
Act  of  1871  the  company  are  entitled  to  charge 
in  the  event  of  the  construction  of  the  tramways 
to  Stockbridge  and  Trinity."  I  put  aside  for  the 
present  the  reference  to  parcels.  Here  is  an 
authority  to  demand  and  take  in  respect  of 
passengers  carried  in  or  by  such  omnibuses  tolls 
and  charges  not  •  exceeding  those  authorised  by 
the  Act  of  1871.  That  appears  to  me  to  be  the 
general  and  the  governing  power.  What  comes 
afterwards  is  an  engrafting  upon  that  of  some- 
thing which  is  not  to  have  the  effect  of  repealing 
what  went  before,  but  is  to  be  read  in  conjunction 
and  harmony  with  it — "and  the  company  may 
charge"— charge  for  whatP  Charge  for  some 
service,  not  charge  irrespective  of  service;  and 
for  the  service  for  which  the  charge  is  to  be  made 
your  Lordships,  upon  all  sound  principles  of  con- 
struction, are  carried  back  to  the  introductory 
words  at  the  commencement  of  the  section. 
They  are  to  charge  "in  respect  of  passengers 
carried  in  or  by  such  omnibuses."  Beading  the 
section  so,  the  company  may  charge  in  respect 
of  passengers  carried  in  or  by  such  omni- 
buses, which  in  other  words  is.  they  may 
charge  in  respect  of  the  omnibus  service, 
"a  sura  not  exceeding  2d.  per  mile  for  first 
class  passengers  on  those  routes,  and  any  tram- 
way routes  worked  in  connection  therewith ; "  that 
is  to  say,  if  there  is  omnibus  Bervice  rendered 
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or  afforded  to  any  person  who  is  a  passenger 
either  npon  the  route  to  Stockbridge  alone  or 
npon  that  route  combined  with  any  portion 
of  any  tramway  route,  then  in  respect  of  the 
omnibus  service  the  charge  may  be  made  of 
2d.  for  a  first  class  passenger ;  and  that  is  made 
more  emphatic,  because,  when  the  sentence  goes 
on  to  take  up  the  question  of  parcels,  those  words 
which  I  have  read  into  the  intervening  clause,  or 
words  which  are  exactly  equivalent  to  them,  are 
found  in  the  clause  with  regard  to  parcels,  for  it 
runs  thus :  "  and  may  also  charge  a  sum  not  ex- 
ceeding Id,  per  mile  for  parcels  by  such  omnibuses 
not  exceeding  561b8.  in  weight,"  &c.  Bead  in  &;  it 
in  this  way,  you  hive  a  constraction  which  is,  I 
do  not  say  merely  in  harmony  with  the  general 
purport  of  the  section,  which  is  in  harmony  with 
all  the  d  priori  considerations  applicable  to  the 
position  in  which  these  parties  and  the  public 
stood,  but  which  is  in  harmony  with  the  first 
principles  of  construing  a  provision  of  this  kind. 
Although  it  did  not  appear  to  some  of  the  learned 
judges  of  the  Court  of  Session  to  be  necessary  to 
define  the  precise  wording  of  the  construction  in 
this  way,  and  they  were  contented  with  saying 
that  the  company  had  not  proved  that  they  were 
entitled  to  make  this  charge  which  they  had 
made,  still  opon  this  construction,  or  upon  the 
principles  upon  which  it  is  founded,  the  learned 
judges  of  the  court  below  arfe  entirely  agreed.  I 
submit  to  your  Lordships  that  the  case  is  one 
that  cannot  admit  of  any  doubt  whatever,  and 
that  this  appeal,  which  I  must  repeat  is  one  of 
the  most  groundless  I  have  ever  known,  ought  to 
be  dismissed  with  costs. 

Lords  Hathe&ley,  Blackbubn,  and  (jObdon, 
concurred. 

Interlocutors  appealed  from  affi/rmed,  and  ap- 
peal dismissed  with  costs. 

Solicitors  for  th3  appellants,  Ashurst^  Morris, 
and  Co.,  agents  for  Lindsay,  Paterson,  and  Co., 
Edinburgh. 

Solicitors  for  the  respondent,  8imson,  Wake' 
ford,  and  Simson,  agents  for  W.  H.  Oouper,  Leitb.    I 


SttpreM  Cmirt  d  lufeturt 


COURT   OF   APPEAL. 

SITTINGS    AT    LINCOLN'S    INN. 

July  4  and  18. 

(Before  Jbssel,  M.B.,  James,  Baggallat,  and 

Cotton,  L.JJ.) 

LucKBAFT  V.  Pridham.  (a) 

Chariiy — WiU — Devise  of  proceeds  of  real  estate  to 
eharUy — Mortmain  Act — Previotu  special  Act 
authorising  devise  of  real  estate — Retrospective 
operation  of  Mortmain  Act. 

A  testator  hequeathfid  the  proceeds  of  the  residue  of 
real  and  personal  estate  to  the  "  d^erent  chart- 
ties  of  PUfmouih."  The  only  charity  which 
claimed  was  the  guardians  of  the  Poor,  who  were 
incorporated  hy  an  Act  of  the  6th  year  of  Queen 
Atmst  which  empowered  them  to  receive  testamen- 
tofry  gifts  of  real  estate. 

Held  {afirmvng  the  decision  of  Halt,  V.O.)  that  this 

(•)  R«povltd  by  B.  8.  Sochi*  Siq.,  BaxriiUr^t-Law. 
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power  was  taken  oMay  hy  the  Mortmain  Act 
(9  Geo.  2,  c.  36),  which  was  a  general  law  passed 
for  the  purpose  of  applying,  and  meant  to  wppVy 
to  all  his  Majesty*8  subjects  in  making  disposi- 
tions in  favour  of  charities  ;  and  that  the  princi- 
ple that  the  powers  and  privileges  given  hy  a 
special  Act  were  not  taken  away  hy  the  provisions 
of  a  general  Act  was  inapplicable  to   the  present 


case. 


This  was  an  appeal  from  a  decision  of  Hall,  Y.C. 
The  facts  and  arguments  are  folly  reported  36 
L.  T.  Bep.  N.  S.  501.  The  testator  William  Robert 
Phillips  oequeathed  the  proceeds  of  the  residue  of 
his  real  and  personal  estate  "  to  the  different  chari- 
ties of  Plymouth,  the  amount  and  charities  to  be  at 
the  discretion  of  my  said  trustees."  The  only  charity 
which  came  forward  to  claim  was  the  guardians 
of  the  poor  who  were  incorporated  by  a  special 
Act  of  the  6th  Qaeen  Anne  which  empowered 
them  to  receive  testamentary  gifts  of  real  estate. 
The  question  was  whether  this  special  Act  was 
repealed  by  the  Mortmain  Act  subsequently  passed 
(9  Geo.  2,  c.  36).  The  Yice-Chancellor  having 
held  that  this  power  was  taken  away  by  the  Mort- 
main Act,  the  guardians  appealed. 

Hemming,  Q.C.  and  Dry  den  for  the  appellants. 

Hastings,  Q.C.  and  Chubb  for  the  plaintiff. 

Eddis,  Q.C.  and  F.  Webb  for  the  executors. 

Dickinson,  Q.C.  and  Whiteford,  for  the  next-of- 
kin  and  heir-at-law. 

The  following  cases  were  cited : 

Attomey-Oeneral  v.  Corporation  of  Exeter,  2  Bum. 
45  and  3  Bass.  395; 

Widmore  v.  Woodroffe,  Amb.  636 ; 

Trustees  of  the  British  Museum  v.  White,  2  S.  &  S. 
594; 

Mogg  V.  Hodges^  2  Yes.  Sen.  52 ; 

London  and  Blackwail  Railway  Compa/ny  t.  Lime- 
house  Board  of  Works,  3  E.  &  J.  123 ; 

Attomey-Oeneral  v.  Eastern  Counties  Railway  Com- 
pany, 2  Bail.  Ca.  823; 

Thorpe  V.  Adams,  23  L.  T.  Bep.  N.  S.  810 ;  L.  Bep.  6 
C.  P.  125, 135 ; 

Taylor  Y.  Corporation  ofOWiam,  35  L.  T.Bep.  N.  S. 
696  ;  L.  Bep.  4  Ch.  Div.  395 ; 

Middleton  v.  Clitherow,  3  Yes.  734  ; 

hgny.  Tri/n,O.Bridg.C.  P.  122,  127. 

Jessel,  M.B. — An  Act  passed  in  the  reign  of 
Queen  Anne  before  the  date  of  the  Charitable  Uses 
Act  enabled  a  charitable  corporation  to  take  and 
hold  land  without  requiring  a  licence  in  mortmain. 
The  words  used  for  the  purpose  were  proper  legal 
words,  ^t  authorised  donors  or  testators  to  give 
or  devise,  and  it  authorised  the  charitable  corpora- 
tion to  accept  and  hold.  The  recitals  show  that 
the  meaning  of  the  Act  was  to  dispose  of  the 
licence  in  mortmain.  The  state  of  the  law  showed 
this  quite  conclusively,  that  at  that  time  there  was 
no  legal  prohibition  which  prevented  intending 
donors  devising  land  by  will  to  charitable  uses. 
The  purpose  and  meaning  of  that  Act,  therefore, 
are  perfectly  plain  and  clear.  Then  there  comes 
a  general  Act,  and  the  object  of  the  general  Act 
**  the  Charitable  Uses  Act"  is  to  protect  heirs  from 
being  disinherited  or  to  use  the  words  of  the  Aot, 
"This  public  mischief  has  of  late  greatly  increased 
by  very  larcre  and  improvident  alienations  or  dis- 
positions by  languishing  or  dying  persons  as  by 
other  persons  to  uses  called  charitable  uses  to  take 

Elace  afVer  their  death  to  the  disinherison  of  their 
Lwful  heirs,  for  the  remedy  whereof  be  it  enacted," 
BO  that  the  Act  is  for  the  benefit  of  the  lawful 
heirs,  and  what  it  enacted  in  substance  is  this, 
that  you  shall  not  give  lands  to  charitable  uses 
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except  by  deed,  properly  executed  and  attested 
by  four  witnesses  twelve  months  before  the  death 
of  the  donor  and  enrolled.  In  other  words  it 
absolutely  destroys  the  powers  until  that  time 
possessed  by  men  in  England  of  devising  land  by 
will  to  charitable  purposes.  Why  this  should  not 
apply  to  this  charitable  corporation,  as  well  as 
every  other  charitable  corporation,  I  am  at  a 
loss  to  conceive.  It  is  not  strictly  in  pari  mcUeria 
at  all,  though  no  doubt,  it  was  in  the  same  line  of 
policy  as  the  Mortmain  Acts,  but  it  does  not  deprive 
men  of  the  power  of  devising  which  it  had  been 
found  in  practice  had  been  abused.  It  seems 
to  me  that  up  to  this  point  the  case  is  quite 
unarguable,  the  licence  in  mortmain  having 
nothing  to  do  with  the  provisions  of  the  Mort- 
main Act.  Then  there  comes  some  private  Act 
which  continued  the  old  provisions  of  the 
statute  of  Anne,  and  made  them  applicable 
to  the  provisions  of  the  Act.  Continuing  the 
provisions  did  not  alter  their  nature  and  effect. 
They  meant  just  the  same  when  they  were  con- 
tinued as  they  meant  before,  and  even  if  re- 
enacted  in  so  many  words  it  would  not  have 
altered  their  meaning  in  the  slightest  degree,  the 
meaning  being  quite  plain  that  it  dispensed  with 
the  licence  in  mortmain  and  nothing  else.  That 
being  so  it  appears  to  me  there  is  no  pretence  for 
saying  the  Legislature  has  repealed  that  portion 
of  the  Charitable  Uses  Act  which  prohibited  the 
man  from  devising,  I  am  of  opinion  that  he  had 
no  power  of  testamentary  disposition  quoad  these 
lanas  in  favour  of  chanty,  and  that  being  so  the 
attempted  devise  is  null  and  void,  and  most  fail 
as  the  yice-Chancellor  has  rightly  held. 

James,  L.  J. — It  appears  to  me  the  Vice-Chancel- 
lor's decision  was  incontrovertibly  right. 

Baggallay  and  Cotton,  L.J  J.  concurred. 

Appeal  dismissed  with  costs. 

Solicitors:  Deane,  Ohuhb,  and  Oo.,  agent  for 
Pridkam,  WooUcomhe,  and  Pridham,  Plymouth ; 
Hare  and  Fell. 


Wednesday f  May  30. 

(Before  Jessbl,  M.B,  Lord  Colemdge,  C.J,  and 

Baggallay,  L.J.) 

Lord  Cowley  v.  Byas.  (a) 

Bwnal  Acts— lb  ^  16  Vict.  c.  85,  ss.  9,  25 ;  17  ^  18 
Vict.  c.  87,  «.  12;  18  4-  19  Vict.  c.  128,  s.  9— 
Threat  or  intention  of  converting  land  into  a 
cemetery — Prohibition  of  burial  within  100  yards 
of  a  dwelling-house — Injunction. 

The  defendant  was  the  owner  of  a  property  imme- 
diately adjoining  the  plaintiff's  estate,  on  which 
was  a  dwelling-house,  situated  close  to  the  boun- 
dary of  the  defendant's  land.  In  1865  the 
defendant  obtained  the  cdnsent  of  the  Home 
Secretary  to  convert  his  property  into  a  cemetery, 
and  made  sows  attempts  to  get  up  a  company  for 
the  purpose,  but  without  success.  In  1877  the 
plaintiffs  wrote  to  tlhe  defendant,  threatening  to 
)troceed  against  him  for  an  injunction,  unless  he 
gave  an  undertaking  not  to  use  any  part  of  the 
land  for  a  cemetery.  The  defendant  replied  thai 
he  had  no  present  intention  of  converting  his 
property  into  a  cemetery,  but  declined  to  give  the 
required  undertaking ;  if,  however,  at  any  future 
lime  he  should  wish  to  use  his  property  as  a 
cemetery  he  would  give  the  plaintiffs  two  months' 

(a)  B«port6d  bj  £•  8.  Bochs,  Esq.,  Ban1step«t-Law. 


notice  of  such  intention.  After  this  the  action 
was  commenced,  and  Bacon,  V.G.  granted  cm 
injunction  until  the  hearing  or  further  order. 
Held  (reversing  the  decision  of  the  Vice-GhanceHor) 
thai  upon  the  question  of  practice,  the  vnjunctian 
ought  not  to  have  been  granted,  for  there  wets  no 
such  threat  or  intention  to  use  any  part  of  the 
ground  for  a  cemetery,  assuming  such  use  to  he 
unlawful,  as  required  the  interposition  of  the 
court  by  injunction  to  prevent  it. 
Held,  further,  that  the  Act  of  18  ^  19  Viet.  c.  128, 
s.  9,  only  prohibited  the  use  of  grouadfor  a,ctual 
burials  within  the  distance  of  100  yards  of  a 
dweUing'lwuse,  omd  did  not  interfere  wUh 
the  right  to  convert  any  part  of  the  land 
to  the  purposes  of  a  cemetery,  and  therefore  an 
injunction  could  not,  in  any  case,  have  been 
supported. 
This  was  an  appeal  by  the  defendant  from  a 
decision  of  Bacon,  Y.C. 

The  plaintiffs  were  Earl  Cowley — who,-  under 
the  will  of  the  late  Earl  of  Mornington,  was 
equitable  tenant  for  life  of  an  estate  at  Leyton 
in  Essex — and  the  trustees  of  the  will. 

The  defendant,  Mr.  William  Byas,  was  the  owner 
of  a  property  called  Ley  ton-park,  immediately 
adjoining  Earl  Cowley's  estate,  on  which  there  is 
situated,  close  to  the  boundary  of  Leyton-park,  a 
dwelling  house  belonging  to  the  Earl,  and  occupied 
by  a  Mr.  Beresford,  as  tenant. 

An  action  was  brought  to  obtain  an  injunction 
to  restrain  the  defendant  from  using  Leyton- park, 
or  any  part  of  it,  for  burial  or  for  a  cemetery. 

In  the  year  1865,  the  defendant,  under  the  pro- 
visions of  the  Burials  Act,  obtained  the  consent  of 
the  then  Home  Secretary  to  the  appropriation  of 
Ley  ton -park  to  the  purposes  of  a  cemetery. 

The  defendant  made  some  attempts  to  establish 
a  company,  but  without  success,  and  nothing 
further  was  done  in  the  matter  until  the  year  1876, 
when  the  subject  was  again  mooted. 

Some  of  the  inhabitants  of  the  district  opposed 
the  scheme,  and  endeavoured  to  induce  the  Home 
Secretary  to  withdraw  the  approral  whioh  had 
been  given  by  his  predecessor  in  1865.  This, 
however,  he  refused  to  do,  stating  that  he  was 
advised  that  he  had  no  power  to  withdraw  an 
approval  once  given,  and  referred  Lord  Cowley  to 
the  18  &  19  Yict.  c.  128,  s.  9,  as  enabling  an  owner 
of  a  house  within  100  yards  from  a  site  to  prevent 
such  site  being  used  as  a  burial  ground. 

On  the  23i^  March  1877,  the  solicitors  of  the 
plaintiffs  wrote  to  the  defendant  threatening  to 
proceed  against  him  for  an  injunction. 
To  this  letter  the  defendants'  solicitors  replied : 

We  will  first  oaU  yonr  attention  to  onr  client's  position. 
He  holds  the  approval  of  the  Home  Seoretary,  dated  the 
12th  Aug.  18d5,  and  ftom  that  time  till  the  summer  of 
last  year  he  has  been  endeavouring  to  convert  hia  pro- 
perty into  a  cemetery,  but  without  aaooeee.  Lord 
Cowley's  surveyors  both  live  dose  to  the  land  in  qnee- 
tion,  and  have  known  for  the  last  ten  or  eleven  yean  of 
the  repeated  endeavonrs  to  turn  this  into  a  oemete^, 
and  have  seen  each  one  fail.  Oar  client  does  not  intend 
to  give  up  any  of  his  legal  rights,  and  we  observe  yoior 
letter  id  only  written  the  day  sf  ter  the  result  of  the 
public  agitation  at  Leyton  is  known.  We  presume, 
therefore,  that  you  deferred  writing  or  taking  anv  steps 
till  yon  saw  how  our  client  was  situated,  and  that  the 
threat  to  commence  immediate  proceedings  is  only 
another  step  taken  by  yen,  doubtless,  at  the  request  of 
others,  and  really  without  the  slightest  aeoessily.  You 
can  quite  understand  that  the  pnblio  inquiry  was 
harassing  enough  to  Mr.  Byas  without  having  thieats  of 
chancery  suits  or  other  proceedings,  and  we  need  enly  say 
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that  BO  put  of  our  oHent's  Uuid  within  100  yards  of  any 
dweDing  honie  woold  be  nsad  as  a  oemetory,  nnless  no 
had  taken  the  neoeesary  steps  presoribed  by  the  Act. 
Tour  olient  has  rested  for  eleren  years  without  raisingr 
the  question  before,  and  we  do  not  see  that  there  is  any 
probability  at  present  of  any  cemetery  beinv  established 
a^t  LoytoD,  bnti  as  before  stated^  onr  olient  declines  to  be 
dictated  to  in  tiie  matter,  atad  will  not  give  up  any  of  his 
legal  rights,  although  he  may  neVer  wish  to  ezsroiae 
ihem,  and  may  neter  be  in  a  position  to  form  a  oemetei^ 
in  the  spot  approved  by  the  Home  Secretary.  There  is 
no  neoessi^  whatever  for  %iiy  proceedings  being  taken, 
•s  one  olient,  under  our  advice,  would  not  form  it  into  a 
cemetery  without  ascertaining  that  all  the  provisions  in 
the  Act,  and  approval  had  been  complied  with. 

The  plaintiffs'  solicitors  replied  as  follows  : 

Ton  state  that  Mr.  Byas  declines  to  be  dictated  to  in 
the  matter,  and  will  not  give  up  any  of  his  legal  righta, 
although  he  may  never  wish  to  exercise  them,  and  you 
add,  that  he  would  not  form  the  land  into  a  cemetery 
without  ascertaining  that  all  the  provisions  of 
the  act,  and  the  approval  had  been  complied 
with.  We  think  it  right  to  repeat  that  such  provisions 
have  not  been  complied  with,  and  as  the  establishing  of 
»  cemetoi^  would,  as  we  are  advised,  cause  great  damage 
to  our  client's  estate,  we  beg  to  give  yon  notice  that 
nnless  Mr-  Byas  shall  send  us,  through  you,  by  the  10th 
April  next,  a  written  undertaking  that  no  part  of  the 
land,  the  subject  of  the  recent  inquiry,  shall  be  used  for  a 
cemetery,  we  shall ^  without  further  notice,  apply  for  an 
injunction. 

To  this  letter  the  defendant's  solicitors  wrote  as 

follows : 

We  have  seen  our  client  again  to  day  with  reference  to 
the  correspondence  between  us,  and,  as  We  before  told 
yovL,  he  has  no  present  intention  whatever  of  attempting 
to  convert  his  property  into  a  cemetery,  and  in  tsat  for 
aoma  years  past  he  had  abandoned  the  idea  until  it  was 
■uggestsd  to  him  by  the  vestry  clerk  of  Ley  ton  and  some 
of  his  frisnds.  You  are,  no  doubt,  ver^  fully  informed 
of  all  that  took  place  at  the  recent  inquiry,  and  we  pre- 
Bume  that  in  consequence  of  that  you  have  been 
instructed  to  write  and  threaten  proceedings  on  Lord 
Cowlsy's  behalf.  Our  client  declinsi  to  give  an^  such 
undertaking  as  you  wish )  but,  under  our  advice,  he 
writes  and  repudiates  any  notion  of  attempting  to  con- 
vert the  property  into  a  cemetery,  although  at  the  same 
time  he  will  not  give  up  his  right  to  do  so  at  any  future 
time,  or  admit  for  one  instant  that  the  grant  he  has 
obteined  is  invalid,  or  give  any  ubdextuing  in  the 
natter.  This,  however,  he  is  willing  to  do  to  meet  your 
views  and  to  avoid  litigation  if  possible.  If  at  any 
future  time  he  should  be  advised  or  wish  to  uee  his  pro- 
perty as  a  cemetery,  he  will  give  you  and  your  cliente 
two  months'  notice  of  such  his  intention,  so  that  you  can, 
if  you  are  so  advised,  toke  what  proceedings  you  think 
proper  and  expedient  in  the  matter. 

The  plaintiffs  thereupon  issued  a  writ  and  moved 
for  an  injunction. 

The  following  sections  of  the  Burial  Acts  are 
material: 

By  the  Act  15  &  16  Yict.  c.  85,  s.  25,  it  is  pro- 
vided that 

No  ground  not  already  used  as  or  appropriated  for  a 
oemetery  shall  be  appropriated  as  a  burial  ground,  or  as 
an  addition  to  such  burial  ground,  under  this  Aet,  nearer 
than  200  yards  to  any  dwelling  house,  without  the 
oonsent  in  writing  of  the  owner,  lesflee,  and  occupier  of 
such  dwelling  house. 

By  the  Act  17  &  18  Yict.  c.  87,  S;  12,  it  is  pro- 
Tided  that  the  above-mentioned  provision 

Shall  not  extend  or  be  applicable  to  or  in  respect  of  any 
burial  grounds  which  have  been  or  may  be  provided 
under  the  Act  16  and  17  Vict.  c.  134,  and  this  Act,  or 
mther  of  them,  or  to  or  in  respect  of  any  addition  which 
baa  been  or  may  be  so  provided  to  any  burial  ground  ; 
but  no  ground  not  already  used  as  or  appropriated  for  a 
cemetery  shall  be  appropriated  under  the  last- mentioned 
Act,  and  this  Act,  or  any  of  them,  as  a  burial  ground,  or 
as  an  addition  to  a  burial  ground  nearer  than  100 
yards  to  any  dwelling  house,  without  such  oonf ent  as 
aforesaid. 


And  by  the  Act  18  &  19  Yict.  c.  128,  s.  12,  it  is 

provided  that  the  abore-stated  proTision  of  the 

Act  15  &  16  Yict.  c.  85, 

Sball  be  repealed ;  but  no  ground  already  used  as  or 
appropriated  for  a  cemetery  shall  be  used  for  burials 
under  the  said  Aet  or  this  Act,  or  either  of  them,  within 
the  distance  of  100  yards  from  any  dwelling  house  without 
such  consent  as  aforesaid. 

On  the  3rd  May  1877,  Bacon,  Y.C,  delivered 
the  following  jademeat.  —  In  my  opinion  the 
plaintiflls  are  most  clearly  entitled  to  the  injunction 
they  ask  for.  Eleven  years  ago,  or  more,  the  de- 
fendant got  what  he  calls  a  grant  from  the  then 
Secretary  of  State,  and  he  would  read  it  as  if  it 
repealed  the  Act  of  Parliament  then  in  force,  and 
the  one  which  has  since  been  passed.  The  grant 
is  perfectly  right;  it  is  an  authority  to  make  a 
lawful  cemetery ;  but  it  would  be  an  authority  to 
make  an  unlawlul  cemetery  if  it  could  be  con- 
strued in  the  way  for  whioh  the  defendant  con- 
tends. Ever  since  he  obtained  that  grant  he  has 
been  threatening,  and  he  threatens  now,  that  when 
it  seems  good  to  him  he  will  make  a  cemetery  on 
the  land,  and,  fasteninsc  on  the  words  of  the  Act, 
he  says  that  unless  he  buries  within  100  yards  of 
the  plaintiff's  house  he  does  not  infringe  the  Act. 
I  think  that  the  Act  is  plain,  and  that  it  is  a  mere 
idle  quibble  to  say  that  no  burials  shall  take  place 
within  100  yards  of  the  house,  and  that  what  is 
within  that  distance  shall  be  planted  with  trees  or 
kept  as  a  garden.  It  would  not  be  any  the  less  a 
cemetery  for  that.  The  plaintiff  is  entitled  to  his 
injunction  to  restrain  tne  defendant  from  using 
for  burial  or  for  a  cemetery  the  ground  in  question, 
or  any  part  of  such  land  or  ground  until  judg- 
ment in  the  action  or  further  order. 

On  the  apped, 

Everitti  who  (with  Edmund  Beaumont)  appeared 
for  the  defendknt,  after  referring  to  the  Burial 
Act,  18  &  19  Yict.  c.  128,  s.  9,  was  stopped  by  the 
court. 

Kay,  Q.G.  and  Nalder,  for  ttie  plaintiffs,  in  sup- 
port of  the  Yice-Chancellor's  order,  contended 
that  under  the  Acts  15  &  16  Yict.  c.  85,  ss.  9,  25  ; 
17  &  18  Yict.  o.  87,  s.  12;  and  18  &  19  Yict.  c. 
128,  s.  9 ;  not  only  could  no  burials  take  place,  but 
no  ground  within  100  yards  of  a  dwelling-house 
could  be  used  for  the  purposes  of  a  cemetery. 
They  ulso  submitted  that  the  defendant's  insisting 
on  his  right  to  use  the  ground  as  a  cemetery  was, 
under  the  circumstances,  such  a  threatening  and 
intending  to  do  so  as  to  justify  the  court  in 
granting  the  protection  claimed  by  the  plaintiffs. 
They  cited 

Hemt  ▼.  GiU,  27  L.  T.  Bep.  N.  S.  891 ;  L.  Bep.  7  Ch. 
App.  6d9;  41  L.  J.  761)  Ch. 

Jessel,  M.B. — The  appeal  in  this  case  raises  a 
question  of  considerable  importance  as  regards  the 
practice  of  the  coart,  as  well  as  a  question  of  somo 
importance  as  regards  the  construction  of  the  Acts 
of  rarliament  relating  to  burial  grounds.  The  first- 
named  plaintiff  is  the  owner  of  a  mansion-house 
within  100  yards  of  a  portion  of  a  field  belonging 
to  the  defendant,  and  the  defendant,  Mr.  Byas,  is 
the  owner  in  fee-simple  of  this  field.  The  plaintiff 
alleges  that  the  defendant  is  about  to  use  his  land 
for  the  purposes  of  a  cemetery,  that  is,  to  appro- 
priate it  or  lay  it  out  in  some  mode  or  other 
which  will  render  it  more  eligible  for  the  purposes 
of  interment  of  dead  bodies.  The  defendant  says 
that  he  has  no  immediate  intention  of  doing  any- 
^  thing  of  the  kind;  that  he  did  in  the  year  1865 
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obtain  the  neoessary  permisBion  of  the  Secretary 
of  State  to  use  his  land  for  a  cemetery,  but  that 
he  has  not  been  able  to  act  on  that  permission, 
not  having  been  able-  to  form  a  company  for  the 
purpose  01  making  a  cemetery;  that  he  has  re- 
cently attempted  to  do  so,  but  has  not  sacceeded ; 
and  he  also  says  that  he  does  not  intend  to  ase 
any  portion  of  the  land  within  100  yards  of  the 
plaintiff's  mansion  or  dwelling-hoose  for  the  par- 
poses  of  burial  without  obtaining  the  requisite 
consents;  and,  further,  that  in  any  case,  before 
patting  into  exorcise  his  rights,  whatever  they 
may  be,  he  will  give  two  months*  notice  to  the 
plaintiff  to  enable  him  to  dispute,  if  he  thinks  fit, 
such  rights  as  he  alleges  that  he  possesses.  In 
that  state  of  things  the  plaintiffs  bring  an  action 
for  an  injunction  to  restrain  the  defendant  from 
using  for  burial  or  for  a  cemetery  his  land  or 
ground  known  as  Ley  ton  Park,  in  Ley  ton,  in  the 
county  of  Essex,  or  any  part  of  such  land  or 
ground,  and  the  yice-Chancellor  has  granted  an 
injunction  in  these  terms.  Now,  in  the  first  in- 
stance it  appears  to  me,  as  regards  the  practice  of 
the  court,  that  even  assuming  the  construction  of 
the  Act  of  Parliament  to  be  favourable  to  the 
plaintiffs,  no  such  injunction  ought  to  have  been 
granted.  The  defendant  has  not  done  anything 
whatever  to  the  injury  of  the  plaintiffs.  He 
allegoB  that  he  has  the  right  to  do  something 
which,  on  the  assumption  I  have  mentioned,  he 
would  not  have  the  right  to  do,  but  he  says,  not 
only  have  I  no  present  intention  to  do  it,  but  I 
undertake  to  give  you  two  months'  notice  (and 
the  reasonableness  and  sufficiency  of  such  notice 
are  not  disputed)  before  I  attempt  to  do  anything 
of  the  kind.  How  can  the  plaintiffs  say  in  such 
a  case  that  there  is  an  immediate  threat  to  do 
something  which  requires  the  interposition  of  the 
court  by  injunction  to  prevent  it  P  So  far  from 
there  being  a  case  for  interlocutory  injunction, 
the  evidence  shows  that  at  the  time  when  this 
injunction  was  granted,  there  was  not  the  re- 
motest probability  of  the  defendant  being  able  to 
make  the  cemetery,  nor  the  remotest  intention  of 
making  it.  His  attempts  had  failed,  they  had 
been  discontinued  for  a  scries  of  years,  and  there 
was  no  intention  of  renewing  them.  It  appears  to 
me,  also,  that  the  plaintiffs  cannot  say  that  they  ; 
oould  not  rely  on  the  assurance  of  the  defendant. 
So  far  from  that  being  the  case,  tbey  offered  to 
take  his  assurance  in  writing  if  he  would  give  the 
assurance  to  the  full  extent  they  demanded,  so 
that  they  did  not  come  into  court  saying,  we  can- 
not truHt  the  defendant.  It  seems  to  me,  accord- 
ing to  the  ordinary  practice  of  the  court,  that 
there  was  no  cause  either  for  bringing  the  action  or 
for  granting  the  injunction,  and  on  this  ground 
alone  it  ought  to  be  dissolved.  I  have  thus  far 
assumed  the  construction  of  the  Acts  to  be  in 
favour  of  the  plaintiffs.  The  Yice-Chancellor,  as 
I  read  his  judgment,  came  to  the  conclusion  that 
according  to  the  terms  of  the  Acts,  the  defendant 
had  no  right  to  convert  any  portion  of  his  land 
into  a  cemetery,  although  the  great  bulk  of  the 
land  was  distant  more  than  100  yards  from  the 
mansion- bouse  of  the  plaintiff,  and  although  no 
portion  of  the  land  within  the  distance  of  100  yards 
was  intended  to  be  used  for  the  purposes  of  burial. 
The  ground  I  have  already  mentioned  is  sufficient 
to  dispose  of  the  case,  but  I  think  it  right  to  state 
what  is  my  view  of  the  meaning  of  the  Act.  It 
roust  be  observed  that  these  Acts  of  Parliament 


give  to  neighbouring  landowners  a  privilege  in 
addition  to  their  legal  rights.    As  I  anderstaDd 
the  law,  they  could  not,  before  these  Acts,  have 
prevented  their  neighbours  from  using  their  fee- 
simple  properties  for  the  purposes  of  burial  unless 
such  user  amounted   to  a  nuisance;   but  when 
these  Acts  were  passed,  which  gave  certain  benefits 
to  the  public,  and  impose  certain  restrictions  on 
landowners  as  regarded  the  use  of  their  land  for 
the  purposes  of  burial,  with  a  view  to  the  health 
of  the  pnblic,  it  was  thought  right  also  to  give 
landowners  some   privileges,  and    one    privilege 
given  by  15  &  16  Vict.  c.  85.  s.  25,  was  that  "  no 
ground  not  already  used  as  or  appropriated  for  a 
cemetery  shall  be  appropriated  as  a  burial  ground, 
or  as  an  addition  to  a  burial  ground  under  this 
Act,  nearer  than  200  yards  to  any  dwelling-house 
without  the  consent  of  the  owner  and  occupierof  the 
dwelling-house."  ButbytheActl8&19Vict.o.l28, 
s.  9,  the  portion  that  I  have  read  of  the  former  Act 
was  repealed,  and  the  words  substituted  were  these : 
"  No  ground  not  already  used  as  or  appropriated 
for  a  cemetery  shall  be  used  for  burials  under 
the  said  Act  or  this  Act,  or  either  of  them,  within 
the  distance  of   100  yards  from    any  dwelling 
house  "  without  such  consent  as  above.   Therefore 
all  that  is  prohibited  is  the  use  for  burials  of  the 
ground  within  the  distance.     I  cannot  find  any 
pretence  for  saying  that  there  is  any  prohibition 
as  regards  any  ground  beyond  the  distance,  and 
therefore,  so  far  as  the  injunction  extends  to  pro- 
hibit the  use  of   the  ground  as  a  burial  ground 
beyond  the  distance,  I  find  nothing  in  the  Act  of 
Parliament  to  warrant  it.    But.  then,  what  is  the 
meaning  of  the  words  "  used  for  burials  P  "     On 
the  one  side  it  is  said  they  mean   used    as   a 
cemetery,  and  have  the  same  effect  as  the  words 
which  were  in  the    former   Act,    "appropriated 
as    a    burial    ground,    or    as   an    addition    to   a 
burial  ground."   The  mere  appropriation  was  pro- 
hibited by  those  words,  but  in  the  present  Act  we 
have  different  words.    Now  the  words  **  used  for 
burials  **  are  words  commonly  understood  to  refer, 
and  which  properly  refer  to  actual  burials  within 
the  ground,  and  tbey  are  so  used  over  and  over 
again  in  various  sectic.ns  of  the  former  Act,  to 
which  the  Lord   Chief  Justice  has  directed  my 
attention,  so  that  we  find  a  change  uf  words  com- 
bined with  a  change  of  distance.    The  appropria- 
tion was  prohibited  within  200  yards ;  the  Act  17 
&  18  Yict.  o.  87,  s.  12,  changed  the  distance  to 
100  yards ;  and  the  last  Act  uses  different  words 
to    denote    the    Act    prohibited.     Therefore    we 
come  to  this,  that  the  Legislature  has  taken  away 
to  a  certain  extent  the  privilege  before  granted  to 
landowners,  for  it  has  changed  the  original  200 
yards  into  100,  and  it  appears  to  me  it  has  altered 
it  in  another  by  saying  in  fact,  "  All  the  protection 
you  want  is  a  protection  against  nuisance ;  if  so 
much  of  the  cemetery  as  is  within  100  yards  of 
your  house  is  laid  out  as  a  park,  or  garden,  or  a 
chapel,  or  for  some  other  purpose  of  that  kind, 
and  not  for  actual  burials,  we  do  not  intend  to 
give  you  the  right  to  prohibit  its  being  so  used, 
because    such    use  does    not  hurt  you ;"  and  it 
must  be  remembered  that  under  tho  first  Act 
there  is  an  express  provision  (sect.  30)  enabling 
the   burial  board  to  lay  out  and  embellish  the 
burial  ground,  and  also  to  erect  a  chapel  upon  any 
portion  of  it,  showing  that  the  Le^slature  were 
well  aware  that  the  whole  of  the  bnnal  ground  was 
not  used  for  the  purposes  of  actual  burial.  It  aeems 
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to  me,  therefore,  that  when  we  look  at  the  reason 
of  the  thing,  and  the  change  of  language  of  the 
LiegiBlatare,  it  is  reasonably  plain  that  tbe  Legis- 
lature intended  not  to  give  the  extensive  privilege 
claimed  by  the  plaintifis  in  this  case,  but  merely 
the  right  to  prevent  burials  in  the  burial  ground 
within  100  yards  of  the  dwelling-house,  and,  there- 
fore, upon  the  point  of  law,  as  well  as  for  the  other 
reason  I  have  given,  I  think  this  injunction  ought 
not  to  have  been  granted. 

Lord  CoLEJUDGS,  C.J. — I  am  entirely  of  the  same 
opinion,  and  for  the  same  reasons.  I  would  only 
add  an  additional  argument,  which  appears  to  me 
to  arise  in  confirmation  of  those  which  the  Master 
of  the  Bolls  has  used  in  favour  of  tbe  construction, 
which  I  agree  with  him  in  considering  that  we 
ought  to  put  on  these  Acts.  The  12th  section  of 
the  17  &  18  Vict.  c.  87,  which  varies  the  distance 
limited  by  16  &  17  Vict.  c.  85,  s.  25,  repeats  the 
words  of  the  earlier  section,  only  varying  the  dis- 
tfuice.  The  third  Act,  while  restormg  the  same 
limit  of  distance  as  the  second  Act,  substitutes  for 
tbe  words,  "shall  be  appropriated  as  a  burial 
ground  or  as  an  addition  to  a  burial  ground,"  the 
words,  "  shall  be  used  for  burials."  This  altera- 
tion of  the  words  shows  that  tbe  clause  in  the 
third  Act  pointed  at  something  different  from 
what  was  pointed  at  in  the  similar  clauses  of  the 
first  and  second  Acts. 

Baggallat,  L.  J. — I  also  agree  in  the  view  ex- 
pressed by  the  Master  of  tbe  Bolls,  and  in  the 
reasons  he  has  given  for  discharging  the  order  for 
the  injunction ;  and  I  think  we  have  only  to  look 
at  the  provisions  contained  in  the  clauses  of  the 
several  burial  Acts,  beginning  with  the  15  &  16 
Vict.  c.  85,  to  see  how  clearly  the  word  "  burial  *' 
is  used  as  denoting  actual  interment.  We  find 
"burial  ground,"  ** places  of  burial,"  and  "ce- 
metery," used  almost  interchangeably,  but  we 
constantly  find  tbe  expression  "  burials"  by  itself, 
the  Act  appearing  to  use  the  words  "  burial "  and 
"interment"  indifferently.  Thus,  for  instance, 
in  sects.  2,  4,  5,  and  7,  the  word  "  burials  "  clearly 
refers  to  actual  burial.  It  appears  to  me,  there- 
fore, that  thel8  &  19  Vict.  c.  128,  s.  9,  intended  to 
do  away  with  the  previous  rule  that  no  portion  of 
the  cemetery  should  be  within  a  certain  distance 
of  a  dwelling-house,  and  to  substitute  an  enact- 
ment that  no  bodies  should  be  inteired  within  100 
yards  of  any  dwelling-house.  I  also  aii:ree  with 
what  the  Master  of  the  Bolls  has  said,  that  if  the 
law  had  been  as  the  plaintiffs  contend,  still  there 
is  no  ground  made  here  on  the  facts  of  the  case 
for  the  interference  of  the  court. 

Solicitors:  CoUyer-Brietow,  Withers,  and  Bus- 
•eU;  Lawless  and  Co, 


HIGH    COURT   OF   JUSTICE. 

OHANOEBY  DIVISION. 

Nov,  17  and  19. 

(Before  Hall,  V.O.) 

Attbxs  v.  Haws  a»d  Wipe,  (a) 

WiU  —  OharUahle    heguest  —  BaUway    debenture 

stock — Statute  of  Mortmain, 
Debenture  stock  the  naiure  of  which  is  regulated  hy 

the  Companies  Clauses  Act  1863  is   an  interest 

in  land  within  the  Mortmavn  Act. 

(«)  Scfortedby  A.  B.  EujcoTTt  Esq.,  BairistsMii'Law. 


John  Bates,  by  his  will  dated  the  11th  Aug. 
1873,  amongst  other  gifts  and  bequests,  be- 
queathed the  sum  of  1500Z.  to  the  feoffees  of 
Market  Harborough,  upon  trust  to  apply  the 
interest  of  1200^  in  the  puAiase  of  meat,  bread, 
and  coals,  to  be  distributed  amongst  the  poor  of 
Market  Harborough  above  forty  years  of  age,  in 
sach  proportions  as  the  feoffees  should  think 
right,  and  to  pay  the  interest  of  2001,  to  the 
church  and  chapels  of  dissenters'  Sunday  schools. 
The  will  contained  another  bequest  of  12,000Z.  to 
to  the  corporation  of  Brighton,  upon  trust  to 
apply  the  interest  arising  from  it  in  the  purchase 
of  meat,  bread,  and  coals  for  the  poor  of  Brighton 
above  fifty  years  of  age,  in  such  proportions  as 
the  corporation  should  think  right. 

The  said  sam  of  15002.  and  90002.  out  of  the 
said  sum  of  12,0002.  were  described  in  the  will  as 
being  secured  upon  stock  of  the  Midland  Bail  way 
Company. 

The  testator  died  on  the  28&h  May  1874,  and 
the  only  Midland  Bailway  Stock  of  which  he 
was  possessed  at  the  time  of  his  death  proved  to 
be  debenture  stock. 

The  plaintiff,  who  was  the  executor  of  the  will, 
instituted  this  suit  for  the  administration  of  the 
estate,  and  one  of  the  questions  for  the  considera- 
tion of  the  court  was  whether  or  not  the  bequests 
of  debenture  stock  were  yoid  under  the  Statute  of 
Mortmain. 

W.  Pearson,  Q.C.  and  W.  Benshaw  appeared  for 
the  plaintiff. 

Dickvnson,  Q.C.  and  Bunting  for  the  next  of 
kin. 

Eddis,  Q.C,  H.  Greenwood,  and  Dames  for  the 
defendants. 

0.  Morgan,  Q.G.  and  Langley,  for  the  feoffees  of 
Market  Harborough,  relying  on 

26  A  27  Yiot.  0. 118,  s.  28 ; 

Myers  v.  Perigal,  16  Sim.  533 ;  2  D.  M.  &  G.  589 ; 

AthtonT.  Lord  Lcungdale,  17  L.  T.Bep.  175;  4  Do  O. 

A  Sma.  402 ; 
Holdaworth  v.  Davewport,  35  L.  T.  Bep.  K.  S.  319 ; 

L.  Bep.  3  Ch.  185 ; 
Walker  v.  Milms,  13  L.  T.  Bep.  542 ;  11  Bear.  507 ; 
Oard/Mrf.  London,  Chathcm  and  Dover  Ro/ilvjay 

Compawy,  15  L.  T.  Bep.  N.S.  552 ;  L.  Bep.  2  Ch. 

201; 
Wickham  v.  New  Brwnsvoick  and  Qamada  iSoikpoy 

Company,  14  L.  T.  Bep.  N.S.  311;   L.  Bep.  1 

P.  C.  64, 

contended  that  debenture  stock  was  pure  personal 
estate  and  not  within  the  Statute  of  Mortmain, 
and  distinguished  the  present  case  from  those  of 

Chandler  v.  Howell,  35  L.  T.  Bep.  N.S.  592 ;  L.  Bep. 

4  Ch.  651 ; 
Thornton  v.  Kempson,  23  L.  T.  Bep.  185 ;  £ay  592 ; 

and  drew  a  distinction  between  the  cases  where 
the  thing  charged  was  the  actual  thing,  and  the 
cases  where  the  mere  fruits  of  the  thing  and  not 
the  thing  itself  were  charged. 

Miliar,  for  the  corporation  of  Brighton,  con* 
tended  that  debenture  stock  was  not  within  the 
Statute  of  Mortmain,  on  the  ground  that  railway 
companies  were  in  fact  carriers,  and  that  the  tolls 
and  profits  of  a  railway  company  were  pure 
personalty,  being  merely  the  earnings  of  carriers, 
and  of  quite  a  different  nature  to  turnpike  tolls 
and  profits,  which,  being  payment  for  the  use  of 
land,  might  be  properly  deemed  impure  personalty, 
and  consequently  within  the  Act. 

Nov.  19.— Hall,V.O.— I  have  considered  this  oase 
since  Saturday,  and  I  have  looked  again  into  the 
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aathorities  which  I  examined  not  long  ago  in  the 
case  of  Ohwndler  v.  Howell ;  and  it  appears  to  me 
that  I  really  cannot  distingaish  the  present  case 
irom  those  cases  (U|  which  I  then  founded  my 
judgment.  This  dftentnre  stock  is  stock,  the 
nature  of  which  is  regulated  by  the  Companies 
Clauses  Act  1863.  I  have  considered  all  the 
sections  in  part  3  of  the  Act.  The  22nd  section 
provides  for  the  creation  and  issue  of  debenture 
stock,  and  it  describes  it  as  "  stock  f '  it  is  to  be 
raised  on  mortgage  or  bond.  [His  Lordship  read 
the  section  down  to  the  words  "  have  power  to 
raise  on  mortgage  or  bond."]  This,  then,  is  a 
creation  by  bond  or  mortgage  of  stock  to  be 
called  debenture  stock,  and  that  stock  by 
the  23rd  section  is  described  thus :  [His  Lord* 
ship  read  the  23rd  section.]  Thac  does  not 
appear  to  me  to  do  more  than  to  provide  for  the 
transmissibility  of  the  stock,  that  is  to  say,  it  is 
to  go  like  ordinary  shares  and  stock  of  the  com- 
pany to  the  legal  personal  representative,  and  in 
all  other  respects  it  is  to  have  the  incidents  of 
personal  estate.  But  that  does  not  touch  the 
question  which  has  to  be  determined  in  this  case, 
namely,  whether  it  is  to  be  taken  as  pure  personal 
estate  by  reason  of  the  circumstance  that  ordi- 
nary shares  and  stocks  have  been  held  to  be  pure 
personal  estate.  I  do  not  think  this  Act  goes  far 
enough  to  effectuate  that.  The  holders  of  deben- 
ture stock,  by  the  31st  section,  are  not  to  rank  as 
being  holders  of  stock,  that  is,  of  ordinary  stock, 
but  are  to  be  considered  as  entitled  to  the  rights 
and  powers  of  mortgagees  of  the  undertaking 
other  than  the  right  to  require  payment  of  the 
principal  money  paid  up  in  respect  of  the  deben- 
ture stock.  The  24th  section  does  not  appear  to 
me  to  assist  the  determination  of  the  present 
casa  The  25th  section  provides  for  the  appoint- 
ment of  a  receiver  when  the  interest  has  been  in 
arrear  for  a  certain  time ;  and  by  the  26th  section 
that  receiver  is  to  be  a  receiver  of  the  whole,  or  a 
competent  part  of  the  tolls  or  sums  liable  to  the 
payment  of  the  interest.  So  the  position  of  a 
holder  of  debenture  stock  is  this.  He  is  a  person 
who  may  obtain  a  receiver  of  tolls  or  sums  liable  to 
the  payment  of  his  interest,  and  these  tolls  or  sums 
become  liable  by  reason  of  the  charge  upon  the 
undertaking  which  is  given  by  sect.  23.  That  charge 
carries  with  it  the  right  to  have  a  receiver  of  certain 
tolls  or  sums ;  that  is  to  say,  in  so  many  words,  the 
revenue  arising  from  the  undertaking.  Such  being 
the  effect  of  this  Act  of  Parliament,  with  respect 
to  the  cases  which  were  referred  to  in  my  judg- 
ment in  Cha/ndler  v.  Howell,  I  do  not  propose  to 
go  into  those  cases  again,  because  I  do  not  believe 
it  will  be  said  or  oonsidered  that  in  the  course  of 
my  examination  of  them,  I  did  not  correctly  and 
sufficiently  refer  to  the  particulars  of  tbe  several 
cases.  I  mav  observe  that  in  WaXker  v.  Milne  the 
judgment  of  Lord  Langdale  no  doubt  went  the 
other  way,  but  in  Ashton  v.  Lord  Langdale^  Knight 
Bruce,  Y.C.  respectfully  declined  to  follow  thiit 
case.  I  need  not  refer  to  any  other  authorities 
upon  the  case  generally,  but  I  will  merely  add  one 
modem  case,  that  of  Alexander  v.  Brame  (No.  2) 
which  is  in  the  30th  of  Beavan.  That  was  a 
mortgage  in  which  the  late  Master  of  the  Rolh 
held  that  debentures  of  the  commissioners 
of  a  dock  made  under  an  Act  of  Parliament,  and  in 
the  form  of  an  assignment  of  the  duties  arising  by 
virtue  of  the  Act,  were  within  the  Mortmain  Act, 
following  the  case  of  Ashton  v.   Lord  LavgdaU, 


There  was  not  there  an  assignment  of  anything 
but  what  might  be  properly  described  as  the  fruits 
of  the  concern.  It  is  said  thilt  there  is  a  distinction 
between  a  charge  upon  the  frtdtft  and  upon  the 
corpus,  and  that  was  the  refd  {Argument  before  me. 
The  oases  have  been  divided  intb  t^o  olasses,  one 
in  which  the  thing  itself  producing  the  fruit  wad 
affected  to  be  charged,  and  the  other  in  whicH 
only  the  fruit  of  the  thing  was  the  subjedt  of 
charge,  in  which  latter  case  it  was  contended 
that  such  was  not  an  interest  in  land  within  the 
Act.  It  seems  to  me  that  such  a  distinction  is 
unsound  both  in  reason  and  in  principle.  If  yon 
charge  the  fruit  you  charge  the  rents  and  profits. 
Although  you  may  say  you  will  not  char^,  and 
although  you  may  be  prohibited  from  selling  the 
land,  still  you  are  getting  within  the  mischief  of 
the  Mortmain  Act.  You  are  still  getting  an 
interest  in  land  which  the  Act  does  not  intend 
you  to  get.  For  although  it  is  true  that  the  Ist 
section  does  not  in  so  many  words  include  all 
interests  in  land,  yet  the  Srd  section  does,  and  it 
has  always  been  considered  that  in  oonstruing 
sect.  1,  you  must  have  regard  to  the  provisions  of 
sect.  3.  There  is  a  case  Wore  Sir  William  Gkunt, 
where  he  observed  that  he  could  not  make  oat 
any  solid  distinction  between  the  case  before  him 
and  the  earlier  cases  bearing  upon  the  con- 
struction of  those  two  sections ;  in  like  manner  it 
appears  to  me  that  there  is  no  solid  distinction 
between  the  present  case  and  the  cases  to  which  I 
have  referred.  Mr.  Millar  contended  that,  in  fact« 
a  railway  company  is  more  in  tbe  nature  of  a 
carrying  company,  and  therefore  ought  not  to  be 
oonsidered  as  a  company  whose  propertv  is  land. 
Many  of  the  cases  which  have  arisen  have  had 
that  element  of  the  property  lieing  mixed  in  its 
nature;  but  it  has  always  been  said  that  they 
cannot  be  distinguished  on  that  ground  so  long  as 
they  are  within  the  mischief  of  the  Act.  This  was 
Sir  William  Grrant's  language  in  the  case  of  Fimih 
V.  Squire  (10  Ves.  41).  In  the  case  of  Chirdner  v.  The 
London  Ohatham  and  Dover  Railway  OompoA/ty, 
the  observations  on  the  meaning  of  the  word 
"  undertaking/'  and  the  decision  itself  were  upon 
an  entirely  di^erent  question,  and  not  at  all  upon 
the  construction  of  the  Mortmain  Act,  and  1 
cannot,  therefore,  consider  that  case  to  be  an 
authority,  displacing  the  decisions  which  were 
referred  to  by  me  in  Chandler  v.  HoweU,  and  in 
particular  the  case  before  knight  Bruce,  Y.C,  of 
Ashton  V.  Lord  Langdale,  which  is  on  all  fours 
with  the  present  case.  I  must,  therefore,  again 
follow  the  cases  referred  to,  and  having  considered 
the  present  case  in  all  its  bearings,  I  am  of  opinion 
that  the  debentnre  stocks  in  question  are  an 
interest  in  land  within  the  Mortmain  Act,  and 
these  bequests  consequently  void. 

Solicitors:  Clarke  and  Calkin,  agents  for 
Clarke  and  HowUtt,  Brighton;  Singleton  and 
TattershalL 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  Nov,  7. 
TuBNBE  (app.)  V.  FoKD  (rosp.)  (a) 

Metropolitan  police — Bight  to  search  for  deserim^ 
ana  prostitutes — Entry  of  licensed  premises — 23 
^  24  Vict.  c.  135—24  ^  25  Vict.  c.  51—29  VicL 
c.  35—39  Vict.  c.  9. 

By  23  Sf  24  Vict.  c.  135,  the  metropolitan  police  ma/y 

(a)Beported  bj  M.  W.  ICcEbllab,  Esq.,  Buristcr^fe-lAW. 
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be  employed  in  dockyards  and  miUiary  stations 

and  wUhvn  fifteen  nmes  thereof,  and  shall  have 

the  powers  and  privileges  and  be  liable  to  the 

duties  and  responsibilUies  of  constables,  and  shall 

act  (u  fully  as  in  any  part  of  the  metropolitan 

pcUee  district,   provided  thai    the    powers  and 

primUges  of  the  constables  of  the  metropolitan 

poUce,  when  ufithout  the  yards,  Sfc,  shall  only  be 

used  in  respect  of  the  property  of  the  Crown,  or 

of  persons  subject  to  fMioaX,  or  marine,  or  military 

discipline.  The  metropolitan  police  a/re  authorised 

by  the  Ooni^xgious  Diseases  Act  1866,  to  carry  out 

the  police  duties  in  respect  of  that  Act ;  and  the 

Mutiny  Acts  make  provision  for  the  capture  of 

deserters, 

Respondent,  a  metropolitan  constable  so  em/ployed, 

demanded  without  warrant  to  enter  the  appeh 

lanfs  licensed  alehouse,  situate  within   or^  of 

these  dietricts,  but  withotU  the  yards,  Sfc,  to  search 

for  absentees  from  the  naoy  or  prostitutes.     The 

appellant  prevented  the  respondent's  entry,  and 

was  convicted  by  justices  of  resisting  a  constable 

in   the  execution  of   his  duty  under  24  ^   25 

Vict,  c,  51. 

Heldt  upon  a  case  stated,  that  the  respondent  had 

no  authority  to  do  what  he  demanded,  and  that 

the  appellant  was  wrongly  convicted. 

This  was  a  case  stated  by  three  of  Her  Majesty's 

justices  of   the  peace  in  and  for  the  coanty  of 

DeTon,  under  the  statute  20  &  21  Yiot.  c.  43,  for 

the  parpoBe  of  obtaining  the  opinion  of  the  court 

on  questions  of  law  which  arose  before  them  as 

thereinafter  stated. 

1.  At  a  petty  sessions  holden  at  East  Stonehouse, 
in  and  for  the  division  of  South  Boborough,  in 
the  county  of  Deyon,  on  the  13th  Dec.  1876,  an 
information  preferred  by  Richard  Ford  (herein- 
after called  the  respondent)  against  Charles  Turner 
(hereinafter  called  the  appellant),  on  the  7th  Dec. 
then  last  past,  under  sect.  3  of  the  Act  24  &  25 
Yiot.  a  51,  charging  for  f>hat  he  the  said  Charles 
Turner  did  on  the  Ist  Dec.  last,  at  the  parish  of 
East  Stonehonse,  in  the  county  of  Devon,  unlaw- 
fully resist  one  Richard  Ford,  an  officer  in  the 
metropolitan  police  (the  said  Richard  Ford  being 
then  and  there  in  the  execution  of  his  duty),  was 
heard  and  determined,  the  said  parties  respec- 
tiyely  being  then  present,  and  upon  such  hearing 
the  said  appellant  was  dul]^  convicted  of  the  said 
offence,  -and  the  said  justices  adjudged  him  to 
forfeit  and  pay  the  sum  of  20«.,  and  also  to  pay 
the  sum  of  12s,  for  his  costs  in  that  behalf;  ana  in 
defiiult  of  payment  to  be  imprisoned  in  the 
oommon  gaol  at  Exeter  for  the  space  of  seven 
days. 

2.  And  whereas  the  appellant  being  dis- 
satisfied with  this  determination  upon  the  hearing 
of  the  said  information  as  being  erroneous  in 
point  of  law,  pursuant  to  sect.  2  of  the  said 
statute  20  4^  21  Yict.  o.  43,  duly  applied  to  the 
justices  in  writing  to  state  and  sign  a  case  setting 
forth  the  facts  and  grounds  of  such  determination 
for  the  opinion  of  this  court,  and  duly  entered 
into  a  recognisance  as  required  by  the  said  statute 
in  that  behalf. 

3.  Now  therefore  the  said  justices,  in  compli- 
apoe  with  the  said  application,  thereby  stated  and 
signed  the  following  case. 

i.  Upon  the  hearing  of  the  information  it  was 
proved  and  found  as  a  fact  that  the  said  appel- 
lant is  a  licensed  victualler,  and  occupies  a 
Uoenaed  house  within  an  area  in  which  certain 


power  is  given  to  the  metropolitan  police  under 
23  &  24  Vict.  c.  135,  s.  2,  and  in  a  district  in 
which  the  Contagions  Diseases  Acts  are  in  force. 
The  said  respondent  is  a  sergeant  in  the  Metro- 
politan Police  Force,  and  on  Friday,  the  1st  Deo. 
1876,  he  (the  respondent)  visited  the  appellant's 
house,  in  Clarence- place,  in  the  parish  of  East 
Stonehonse  aforesaia,  to  search  for  five  stragglers 
from  the  Royal  Navy,  and  for  prostitutes  MMo  to 
be  taken  into  custody  under  29  Yict.  c.  35,  s.  28. 
The  respondent  saw  the  appellant  there,  and  said 
to  him,  "  Turner,  you  know  who  I  am.  I  am  on 
duty.  I  want  to  look  into  your  public  rooms  to 
see  if  you  have  any  absentees  from  the  navy,  or 
any  prostitutes  there."  Turner  replied,  "Fetch 
the  town  police,'*  and  asked  for  the  names  of  the 
absentees  or  stragglers.  Ford  (the  respondent) 
refused  to  give  any  names,  and  said  he  wanted  to 
see  for  himself.  Ford  (the  respondent)  endeavoured 
to  go  in.  Turner  caught  hold  of  him  on  both  sides 
and  prevented  his  goins  in.  The  respondent  did 
not  resist.  The  appeUant  said,  "X  have  not 
assaulted  you."  The  respondent  had  no  warrant 
in  his  possession  signed  bv  the  captain  command- 
ing the  ship,  although  a  document  purporting  to 
be  a  warrant  so  signed  was  proauced.  This 
document  had  many  alterations  and  pencil  addi- 
tions in  and  to  it,  and  was  not  impounded,  and 
although  the  respondent  has  been  applied  to  by 
us  for  it,  he  has  neglected  or  refused  to  furnish  it, 
and  so  we  are  unable  to  supply  a  copy.  The 
respondent  had  not  in  his  possession  any  warrant 
of  any  kind,  nor  was  it  alleged  that  any  warrant 
had  been  granted  empowering  the  respondent  to 
enter  the  appellant's  premises  other  than  the 
document  just  mentioned. 

5.  It  was  contended  bv  the  appellant  that  the 
said  respondent  had  no  Lawful  authority  to  enter 
into  his  dwelling-house  and  to  search  the  same  or 
any  part  thereof,  because  the  information  was  not 
laid  under  the  Intoxicating  Liquors  Act  or  any 
Act  relating  to  the  sale  of  beer  or  exciseable 
liquors,  and  because  the  respondent  was  not  then 
in  the  execution  of  his  duty  nor  acting  under  a 
legal  warrant  or  authority  at  the  time  of  the  said 
resistance,  and  because  the  said  respondent  had 
not  in  his  possession  any  warrant  authorising 
him  to  enter  and  search  the  said  appellant's 
dwelling-house,  although  a  document  purporting 
to  bo  a  warrant  in  writing  had  been  granted.  It 
was  contended  on  behalf  of  the  respondent  that 
the  information  was  properly  laid,  and  that  the 
said  respondent  had  a  right  to  enter  the  said 
appellant's  premises  at  any  time  to  search  for 
stragglers  or  absentees  from  ships  bdonging  to 
the  Royal  Navy,  or  for  prostitutes,  without  any 
warrant  or  authority  in  writing  from  the  officers 
commanding  such  ships,  and  that  in  the  event  of 
any  such  warrant  or  authority  having  been  given 
in  writing,  the  said  respondent  had  power  to 
enter  and  search  any  premises  without  having 
the  same  in  his  actual  possession  P 

6.  The  justices,  however,  being  of  opinion  that 
the  said  respondent  was  properly  in  the  execution 
of  his  duty,  and  that  he  had  a  right  to  enter  the 
appellant's  premises  without  any  warrant  being 
granted,  ana  without  the  warrant  (if  any  had  been 
granted)  being  in  his  possession,  gave  their  deter- 
mination against  the  appellant  in  the  manner  as 
above  stated. 

7.  The  questions  for  the  opinion  of  the  court 
are :  First,  Had  the  respondent  a  right  to  enter 
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and  search  the  appellant's  premises  for  sailors  or 
prostitates  withoat  a  warrant  having  been  (n'&nted 
authorising  him  to  do  so  P  Secondly,  Had  the 
respondent  a  right,  if  such  warrant  had  been 
granted,  to  enter  and  search  the  appellant's  pre- 
mises for  sailors  or  prostitutes  without  having  it 
in  his  possession. 

If  these  questions,  or  either  of  them,  are  answered 
in  the  negative,  then  the  conviction  is  to  be 
quashed ;  S  in  the  affirmative,  then  the  conviction 
is  to  stand. 

Hopwood,  Q.C.  (with  him  Tarring)  argued  for 
the  appellant. — By  23  &  24  Yict.  c.  135,  s.  1,  any 
number  of  constables  of  the  metropolitan  police 
which  the  Secretary  of  State  may  direct,  may  be 
employed  in  Her  Majesty's  yards    and    in    the 
principal  stations  of  the   War  Department  and 
within  certain  limits  therein  mentioned.    By  sect. 
2,  "It  shall  be  lawful  for  the  Commissioner  of 
Police  of  the  Metropolis  to  administer  to  any 
constable  belonging  to  the  Metropolitan  Police 
Force,  who  may  be  appointed  or  employed  as 
aforesaid,  an  oath  to  execute  the  office  of  con- 
stable within  all  or  any  of  Her  Majesty's  yards  or 
of  the  principal  stations  of  the  War  Department 
in  any  part  of  Fingland  and  Wales,  and  within 
fifteen  miles  of  such  yards  or  stations ;  and  every 
constable  so  sworn  shall  have  the   powers  and 
privileges  and  be  liable  to  the  duties  and  respon- 
sibilities of  constable  within  the  yards,  stations, 
and  limits  for  which  he  is  so  sworn,  as  well  on 
seas  as  in  harbours  and  havens,  and  on  rivers 
and  other  waters  as  on  land,  and  shall  act  within 
Huch  yards,  stations,  and  Kmits  as  fully  as  in  any 
part  of   the  metropolitan  police  district.      Pro- 
vided always  that  the  powers  and  privileges  of 
the  constables  of  the  metropolitan  police,  when 
without  the  yards,  naval  and  marine  hospitals 
and  infirmaries,  and  marine  barracks  or  stations, 
and  not  on  board  or  in  any  ship,  vessel,  or  boat 
belonging  to  Her  Majesty   or  in  Her  Majesty's 
service,  shall  only  be  used  in  respect  of  the  pro- 
perty of  the  Crown,  or  of  persons  subject  to  naval, 
or  marine,  or  military  discipline."    After  reciting 
this  Act  of  the  previous  year,  24  &  25  Yict.  c.  51, 
provides    by  sect.  3  that,  "  If  any  person  shall 
assault  or  resist  any  constable  belonging  to  the 
metropolitan  police  force  acting  in  the  execution  of 
his  duty,  or  shall  aid  or  incite  any  person  so  to 
assault  or  resist,  every  such  offender  being  sum- 
marily convicted  thereof  before  any  two  justices  of 
the  peacA  shall  for  every  such  offence  pay  a  fine 
or    be    imprisoned."      There    is    no    authority, 
however,  in  either  of  those  Acts  to  enter  a  private 
house,  and  a  licensed  house  does  not  for  this  pur- 

Sose  differ  from  a  private  house.  The  annual 
Lutiny  Acts,  too,  although  they  provide  for  ap- 
prehension of  deserters,  expressly  impose  a  penalty 
for  forcibly  entering  a  dwelling-hoase  or  outhouse 
of  any  person  in  pursuit  of  any  deserters  without 
warrant.  (See  Marine  Mutiny  Act  1876,  39  Yict. 
c.  9,  ss.  48  and  83.)  The  other  powers  of  the 
metropolitan  police  in  this  district  are  derived  from 
the  Contagious  Diseases  Act  1866  (29  Yict.  o.  35), 
to  sect.  28  of  which  reference  is  made  by  the  ins- 
tioes  in  drawing  the  special  case ;  by  that  section 
punishment  is  imposed  upon  women  guilty  of  an 
offence  against  the  Act ;  and  its  conclusion  is,  "  In 
the  case  of  the  offenoe  of  quitting  the  hospital 
without  being  discharged  as  aforesaid,  the  woman 
may  be  taken  into  custody  without  warrant  by  any 
/Constable."    But  here  again  there  is  no  authority 


to  enter  a  private  houso.  Under  the  lioenftin^ 
Acts  the  local  police,  no  doubt,  are  empowered  to 
enter  on  any  licensed  premises  (35  &  36  Yict. 
c.  94,  s.  35),  but  such  a  privilege  is  excepted  from 
those  granted  to  the  metropolitan  police  under 
23  &  24  Yict.  c.  135,  s.  2,  those  privileges  bein^ 
only  to  be  used  in  respect  of  the  property  of  the 
Crown,  or  of  persons  subject  to  navieil,  or  marine,  or 
military  discipline. 

The  respondent  did  not  appear. 

CocKBURN,  C.J.— I  think  this  conviction  cannot 
be  upheld.    The  Act    which  gives  powers  and 

Erivileges,  usually  belonging  to  the  local  police,  to 
e  exercised  and  enjoyed  by  the  metropolitan 
police,  confines  their  plenary  use  to  the  dockyards 
and  stations ;  as  regards  other  places  withm  the 
fifteen  miles,  those  powers  and  privileges  are  in 
respect  only  of  Crown  property,  and  persons  sub- 
ject to  discipline.  No  power  is  given  to  a  metro- 
politan constable  to  force  his  way  into  a  house 
against  the  will  of  the  occupier,  even  to  search  for 
such  property  or  persons.  The  metropolitan 
police  have  but  a  limited  authority  in  the  districts 
to  which  they  are  appointed,  and  they  are  not  em- 
powered to  act  in  all  matters  as  if  they  were  the 
local  police.  Here  the  appellant  was  justified  in 
resistinjsr  the  respondent's  entrance,  and  the 
justices  have  made  a  mistake  in  convicting. 

Mellok,  J. — I  think  Mr.  Hopwood  has  clearly 
shown  us  that  the  authority  vested  in  the  metro- 
politan police  in  the.^e  districts  does  not  include  all 
the  powers  of  the  local  police,  and  I  think  the 
justices  have  proceeded  in  this  case  under  a  mis- 
taken view  of  the  Act.  I  regret  it,  if  we  have 
overlooked  any  statutory  provisions  which  might 
have  altered  our  opinion;  but,  in  consequence  of 
the  difficulty  created  by  the  respondent's  not 
appearing,  we  have  taken  more  than  usual  care  in 
searching  for  such  provision.  The  sections  to 
which  our  attention  has  been  called  by  the  case 
itself  are  clearly  inapplicable,  and  we  can  find 
no  justification  for  the  respondent's  forcing  an 
entry  into  the  appellant's  house  on  the  grounds 
stated.  The  conviction  therefore  cannot  be  sus- 
tained. 

Judgment  for  apTpellant, 
Solicitors    for    appellant,    8haen,    Roscoe,  and 
Massey.  

Friday,  Nov,  2. 

Re  Wilson,  (a) 

Extradition — Exemption  of  English  etibject  hy 
treaty— Extradition  Act  1870  (33  ^  34  Vict.  c.  52). 

By  the  Extradition  Act  1870,  s.  2,  *' where  an 
arrangement  has  been  made  with  awy  foreign 
state  with  reelect  to  the  sttrrender  to  sttch  state  of 
any  fugitive  criminals.  Her  Majesty  may,  hy  Order 
in  Oouncil,  direct  that  that  Act  shaU  apply  in  the 
case  of  such  foreign  state,**  and  m>ay  limii  the 
operation  of  such  order.  By  sect.  6,  "  where  the 
Act  applies  in  the  case  of  any  foreign  state^  any 
fugitive  criminal  of  that  state  becomes  licbble  to  he 
apprehended  in  any  part  of  Her  Majesty* e 
dominions,  and  surrendered  to  such  foreign  aiate 
in  the  m^inner  provided  hy  the  Act, 

An  arrangement  was  made  hy  the  Grown  with  the 
Swiss  Oovemm^ent,  wherehy  it  was  provided  thai 
fugitive  criminals  should  he  surrendered  to  that 
Oovemment,  toith  the  exception  that  no  Swiss 
subject   should  he    surrendered   to  the    British 

(a)  Beported  by  J.  M.  Lblt.  Esq.,  BMriitap^tJjtw. 
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OovemmerU  and  no  English  wbject  should  he 

wurrendered  to  the  Swiss  Oovemment. 
JLn  Order  in  Council,  relating  to  this  arrangement, 

declared  that  the  Extradition  Act  1870  should 

apply  to  Switzerland. 
W,,  a  British  subject,  w€U  arrested  on  primd  facie 

evidence  of  larceny  in  Suntzerland,  and  retained 

in  custody  for  the  purpose  of  being  surrendered 

to  the  Sioiss  Oovemment, 
SeLd,  thai  the  exception  in  the  treaty  must  prevail 

in  his  favour,  and  a  tvle  for  a  hibeas  corpus 

made  absolute. 

This  was  a  rule  of  habecu  corpus  to  discharge 
from  castody  one  Wilson,  who  had  been  appre- 
hended on  a  charge  of  larceny  alleged  to  have 
been  committed  in  Switzerland.  The  return  to 
the  writ,  made  by  the  stipendiary  magiRtrate 
sitting  at  Bow-street,  showed  that  the  prisoner 
was  in  custody  under  a  charge  of  larceny  alleged 
to  have  been  committed  in  Switzerland,  that  the 
prisoner  was  a  British  subject,  and  that  it  was 
proposed  to  surrender  him  to  the  Swiss  Grovern- 
ment  under  the  Extradition  Act  1870.  This  Act 
enacts  by  sect.  2 : 

Whers  aa  anangement  has  been  made  with  any  foreign 
state  with  respect  to  the  surrender  to  saoh  state  of  any 
foeritiTe  orinunals.  Her  Majesty  may,  by  Order  in 
Coimoil,  direct  that  this  Act  shall  apply  in  the  case  of 
avcih  foreign  state. 

Her  Majesty  may,  by  the  same  or  any  sabeeqnent 
order,  limit  the  opezation  of  the  order,  and  restrict  the 
■ame  to  f ngitiTe  criminals,  who  are  in  or  snepected  of 
being  in  the  part  of  Her  Majes^s  dominions  specified  in 
the  order,  and  render  the  operation  thereof  subject  to 
anch  conditions,  exceptions,  and  qnaliftcations  as  may  be 
deemed  expedient. 

Eyery  snch  order  shall  recite  or  embody  the  terms  of 
the  arrangement,  and  shall  not  remain  in  force  for  any 
lon||ier  period  than  the  arrangement. 

£Tery  snch  order  shall  be  laid  before  both  Houses  of 
Parliament  within  six  weeks  after  it  is  made,  or,  if  Far- 
liameat  be  not  then  sitting,  within  six  weeks  after  the 
then  next  meetioff  of  Parliament,  and  shall  also  be  pub- 
lished in  the  Lcnaon  Oasette, 

And  sect.  6  enacts  : 

Where  this  Act  applies  in  the  case  of  any  foreign  state, 
every  fugitive  criminal  of  that  state  who  is  in  or  sus- 
pected of  being  in  any  part  of  Her  Majesty's  dominions, 
orthat  part  which  is  specified  in  the  order  applying  this 
Act  (as  the  case  may  be),  shall  be  liable  to  be  apprehended 
and  surrendered  in  manner  proyided  by  this  Act,  whether 
the  crime  in  respect  of  whion  the  surrender  is  sought  was 
committed  befom  or  after  the  date  of  the  order,  and 
whether  there  is  or  is  not  any  concurrent  jurisdiction  in 
any  court  of  Her  Majesty's  dominions  over  that  crime. 

In  1874  a  treaty  was  made  in  pursuance  of  the 

statute  between  the  British  Government  and  the 

Government  of  the  Swiss  Confederation,  and  such 

treaty  contained  the  following  clause : 

No  Swiss  shall  be  delivered  up  by  the  Swiss  Gk>vemment 
to  the  Government  of  the  United  Kingdom,  and  no 
subject  of  the  United  Kingdom  shall  be  delivered  up  by 
the  (Government  of  the  United  Kingdom. 

In  Feb.  1875  an  Order  in  Council  was  issued 
which  recited  the  treaty  and  declared  that  the 
Act  should  be  in  force  as  regards  Switzerland. 

E.  Clarke,  for  the  prisoner,  was  stopped  by  the 
Court. 

0.  Bowen,  for  the  Swiss  Government,  argued 
that  the  exception  which  the  treaty  contained 
io  fiivour  of  British  subjects  was  not  impera- 
tire,  and  that,  even  if  it  was,  it  went  beyond 
the  statute,  and  introduced  an  exception  which  the 
statute  did  not  authorise. 

A.  Venn  Dicey  watched  the  case  for  the  Crown. 

CocKBUBH,  O.J. — I  am  not  sorry  that  this  dis- 
MAa.  Oas. — ^VoL.  XT. 


cnssion  should  have  arisen,  as  I  happen  to  be 
chairman  of  the  Boyal  Commission  wnich  is  now 
sitting  upon  the  question  of  extradition,  and  I 
will  take  care  that  this  blot  on  the  law  shall  be 
removed.  It  is  a  serious  blot  on  the  law  that  a 
British  subject  who  commits  an  offence  in  a 
foreign  country  should  escape  with  impunity 
becsuse.he  is  a  British  subject.  But  I  think  the 
point  is  one  on  which  there  can  be  no  doubt.  By 
the  Extradition  Act  Her  Majesty  is  empowered 
to  apply  that  Act  to  particular  countries,  **  subject 
to  anv  condition,  exception,  or  qualification" 
made  by  treaty  with  those  countries.  The  treaty 
with  Switzerland  contains  an  exception  in  favonr 
of  British  subjects,  and  the  Act  can  only  have 
application  so  far  as  it  is  consistent  with  the  treaty. 
The  prisoner,  therefore,  must  be  discharged. 

Mellob  and  Field,  JJ.  concurred 

Judgment  a^ecordingly. 

Solicitors  for  the  Swiss  Gknremment,  Freshneld 
and  Williams. 

Solicitors  for  the  Crown,  The  Solicitor  to  the 
Treasury. 

Solicitors  for  the  prisoner,  Wontner  and  Son, 


Thursday,  Nov.  16. 

Beg.  v.  Chukchwasdens  of  KAin>BO&onoH.  (a) 

Churchwarden,  election  of— Time  of  dosing  poU — 

BeloAf  in  questioning  election. 
On  the  Frido/y  after  Easter  a  vestry  mseti/ng  of  the 
parish  of  Handborough,  of  which  meeting  notice 
had  been  posted  on  the  church  door  on  Easter 
Sunday,  was  held  for  the  election  of  church' 
wardens.     The    rector   nominaied  one    church" 
warden,  and  there  were  two  candidates  for  ihe 
office  of  parishioners*  churchwarden,  one  being 
ihe  existing  churchwarden,  and  tits  other  a  candi- 
dale  put  forward  by  a  party  dissatisfied  with  the 
administration  of  the  parish  charities.    The  show 
of  hands  was  in  favour  of  the  last-named  candi' 
date.     The  poll  was  dosed  by  ihe  redor  al  five 
6* dock   on  the  day  of  the  election,  when  there 
appeared  a  majority  of  votes  for  the  existing 
churchwarden.     The  validity  of  the  election  was 
Questioned  by  a  rule,  made  on  the  6th  July,  for  n 
mandamus  to  tlie  rector  and  churchwardens  to 
hold  a  new  election. 
The  Court  discharged  the  rtde  on  the  grounds  (1) 
that  the  closing  of  the  poll  was  a  matter  in  the 
discretion  of  the  rector,  which  had  not  been  shoum 
to  be  unrea^onabVy  exercised ;  (2)  that  it  had  not 
been  shjwn  that,  had  the  poll  been  kept  open,  the 
result  of  the  election  would  have  been  different ; 
and  (3)  that  there  had  been  too  great  atlay  in 
qtiestioning  the  dedion. 
This  was  a  rule,  made  on  the  9th  day  of  July  last, 
calling  upon  the  Rev.  William  Higgs,  rector  of  the 
parish  of  Handborough,  in  the  county  of  Oxford, 
and  the  churchwardens  of  the  said  parish,  to  show 
cause  why  a  writ  of  mandamus  should  not  issue 
to  them  directing  them  to  convene  a  meeting  in 
vestrv  of  the  inhabitants,  ratepavera  of  the  said 
parish,  for  the  election  of  a  churchwarden  for  the 
said  parish  for  the  current  year;  and  to  take  all 
necessary  steps  for  that  purpose.    The  undisputed 
facts  appeared  from   the  affidavits  to  be  as  fol- 
lows : 

In  the  parish  of  Handborough  there  is  an  open 
vestry  and  an  annual  election  of  one  churchwarden 

(a)  Krporfeed  by  J.  H.  Lblt,  Esq.,  i3sRister-at-Law. 
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by  the  parishioners,  the  rector  nomioating  the 
other.  On  Easter  Sanday  1877  the  following 
notice  was  posted  on  the  door  of  the  pariah 
church: 

PABISH  OF  HANDBOEOUGH. 
Notice  is  hereby  fflyen  that  a  yeetry  meeting  will  be 
held  in  the  sohool  room  on  Friday  next,  at  half -past  ten 
in  the  forenoon,  for  the  purpose  of  anditing  the  chnrch- 
wardens'  acoonnts  for  the  year  ended ;  and  also  to  eleot 
ohurohwardens  for  the  year  ensninp^. 

Edward  Parker,  Joseph  Laitt,  Churchwardens. 

Mr.  Parker  was  the  rector's  churchwarden,  and 
Mr  Laitt  was  the  parishioners*  churchwarden. 

The  election  had  for  some  time  previous  been  a 
matter  of  public  discussion,  and  it  was  generally 
known  that  Mr.  Laitt  would  present  himself  for 
re-election,  and  that  a  Mr.  William  Lay  would 
endeavour  to  displace  him.  At  half-past  ten  on 
the  day  appointed  the  meeting  was  held,  and 
attended  oy  an  unusually  large  number  of 
parishioners.  Mr.  Parker  having  been  nominated 
by  the  rector,  Mr.  Lay  and  Mr.  Laitt  were  duly 
proposed  and  seconded.  Upon  a  show  of  hands 
being  taken  the  votes  were :  for  Mr.  Lay,  48  or 
thereabouts ;  for  Mr.  Laitt,  22  or  thereabouts.  A 
poll  having  been  demanded  on  behalf  of  Mr.  Laitt, 
the  rector  announced  (at  about  11.30  a.m)  that  it 
would  begin  forthwith,  and  would  be  kept  open 
till  5  p.m.  At  the  close  of  the  poll,  about  that 
hour,  the  number  of  votes  recorded  were,  Laitt 
98,  Lay  77 ;  the  number  of  persons  qualified  to 
vote  being  227.  The  rector,  notwithstanding 
the  protestations  of  the  supporters  of  Mr.  Lav, 
closed  the  poll  and  declared  Mr.  Laitt  to  be  duly 
elected. 

The  following  extract  from  Mr.  Lay's  affidavit 
shows  the  case  attempted  to  be  made  out  in  sup* 
port  of  the  rule : 

The  parish  contains  upwards  of  200  electors,  the 
majoril^  of  whom  are! labourers,  and  many  of  them  work 
some  miles  from  home,  and  had  left  for  their  work  before 
the  said  poll  was  demanded,  and  did  not  return  nntil  after 
it  was  dosed,  and  had  no  opportnnity  of  voting  at  the 
said  poll,  or  of  knowing  it  was  open.  Several  of  those 
electors  who  did  not  vote  have  informed  me  that  they 
should  have  voted  for  me  had  they  had  the  opportunity  ; 
and  from  the  amount  of  support  I  was  promised  when  I 
became  a  candidate  for  the  office,  and  from  the  con- 
versatioa  I  have  had  with  the  parishioners  since  the 
election,  I  verily  believe  tiiat,  if  the  poll  were  taken  at 
a  time  wh^  the  labouring  parishioners  of  the  said 
parish  could  attend,  I  rhould  be  elected  parish  church- 
warden  instead  of  Joseph  Laitt. 

An  affidavit  of  one  of  Mr.  Lay's  supporters  con- 
tained the  following  paragraphs : 

Mr.  Matthews  demanded  a  poll  for  Joseph  Laitt. 
Th<)  Rector  thereupon  said  it  should  be  taken  imme- 
diately I  then  proposed  that  the  poll  should  be  ad- 
journed till  a  future  day,  in  order  to  give  every  ratepayer 
an  opportunity  of  attending.  Richard  Westbury  seconded 
that  proposition.  I  then  asked  the  chairman  to  put  that 
proposition  to  the  meeting.  He  said,  "  I  have  a  perfect 
right  to  do  as  I  like,  and  the  poll  shall  be  taken  imme- 
tiately,  and  closed  at  five  o'clock."  T  then  said  that  five 
o'clock  is  an  unreasonable  hour  for  the  labourers  to 
attend,  and  asked  him  to  allow  the  poll  to  be  kept  open 
till  seven  o'clock.  He  said,  '*  The  poll  shall  be  closed 
at  five  o'clock,  and  you  can  take  what  steps  you  like  in 
it  afterwards  "  WilUam  Lay  asked  him  if  he  would 
allow  the  poll  to  be  open  till  six  o'clock,  and  he  said 
*'  No."  He  asked  him  to  allow  half  an  hour  more.  He 
said  "No,  I  am  determined  it  shall  be  closed  at  five 
o'clock."  The  poll  was  then  taken  at  once ;  I  voted  for 
William  Lay,  and  then  left  the  room.  I  attended  again 
at  four  o'clock,  when  the  poll  was  going  on,  and  agjun 
imntediately  after  five  when  the  poU  was  dosed.  The 
result  of  the  poll  was  that  Joseph  Laitt  was  elected. 

The  time  for  the  labourers  to  leave  work  at  Handboro 


is  from  five  to  half-past  five  o'clock  in  the  ei 
None  to  the  best  of  my  belief  leave  before  five,  and 
believe  that  the  object  of  the  Rector,  in  closing  the  poll  at 
five  o'clock,  was  to  exclude  the  votes  of  the  labonrinflr 
men.  There  are  various  charity  matters  relating  to  the 
parish,  as  to  which  the  labourers  are  dissatlsfled,  aadthej 
were  desirous  of  electing  a  churchwarden  from  their  own 
body  to  inquiiB  into  those  matters ;  and  I  believe  that 
the  object  of  the  rector  of  the  parish  was  to  exclude  moh 
an  inquiry.  The  great  majority  of  the  parishioners  in 
the  parish  are  labouring  men,  and  are  desirous  of  beia^ 
represented  by  a  ohurchwarden  elected  from  thcdr  own 
body.    .    .    . 

After  the  election  I  saw  fourteen  of  the  electors  who 
had  not  voted,  who  all  informed  me  that  they  should 
have  voted  had  the  poU  been  kept  open  a  sufficient  time 
to  have  enabled  them  to  do  so ;  tne  majority  of  them  told 
me  that  they  should  have  voted  for  William  Lay  had 
they  had  an  opportunity*  Several  of  them  to  my  know- 
ledge  worked  seven  or  eight  miles  from  the  place  of 
polling,  and  had  no  opportujiity  of  knowing  tiiat  the  poll 
was  opened  until  their  return  from  work  after  it  was 
closed.  I  verily  believe  that  if  the  poll  had  been  kept 
open  two  hours  longer  William  Lay  would  have  been 
elected  instead  of  Joseph  Laitl 

Another  supporter  of  Mr.  Lay  deposed  as 
follows : 

I  have  seen  four  or  five  of  the  narishioners  since  the 
election,  and  they  have  told  me  w«t  they  would  have 
voted  for  William  Lay  if  they  had  the  opportunity,  but 
that  they  did  not  know  of  the  poll  till  after  it  was  oloaed. 
The  large  majority  of  the  population  of  the  pariah 
are  labourers,  and  are  desirous  of  being  represented  by  a 
churchwarden  elected  by  their  own  body ,  as  they  are  &• 
satisfied  with  the  administration  of  parish  charities,  and 
I  verily  believe  that  if  the  poll  had  been  open  at  a  time 
when  the  labouring  parishioners  were  n<^  at  work,  the 
said  William  lay  would  have  been  elected  narish  church* 
warden  instead  of  Joseph  Laitt ;  and  I  believe  that  tiie 
object  of  the  rector  in  fixing  the  poll  at  a  time  whioh 
would  exclude  the  vates  of  a  large  number  of  the  labour- 
ing parishioners  was  to  seonre  the  election  of  Joseph 
Laitt,  and  so  as  to  avoid  that  inquiry  into  the  adminis- 
tration of  the  parish  charities,  which  was  one  of  the 
objects  of  the  nomination  of  William  Lay. 

And  there  was  an  affidavit  by  five  parishioners 
as  follows : 

We  are  respectively  parishioners  and  householders  in 
theparish  of  Handborough,  in  the  county  of  Oxford. 

We  were  respectively  at  work  on  the  Friday  afttt 
Easter  at  various  places,  and  had  no  notice  of  the  poll 
which  was  taken  for  parish  churchwarden  at  Huid- 
borough  aforesnid  on  that  day  until  our  retom  from  work, 
after  the  said  poll  wan  closed. 

If  we  had  been  aware  thi^  a  poll  had  been  demanded 
and  was  being  taken,  we  should  have  attended,  and  voted 
for  William  Lay. 

From  conversions  we  have  had  with  other  parishionera 
of  the  said  parish,  and  from  our  knowledge  of  the  feeling 
in  the  said  parish  as  to  the  desirability  of  electing  aome 
one  not  a  farmer  as  churchwarden  to  look  after  the 
interests  of  the  poor  in  the  said  parish,  we  believe  that, 
if  reasonable  notice  of  the  said  poll  had  been  given,  or  if 
the  same  had  been  kept  open  until  after  the  return  of  the 
labouring  parishioners  of  the  said  parish  from  work, 
William  Lay  would  have  been  elected  instead  of  Joseph 
Laitt ;  and,  speaking  from  our  said  oonversations  and 
general  knowledge,  we  say  that  it  is  the  desire  of  the 
majority  of  the  parishioners  of  the  said  parish  that 
another  election  of  a  parish  churchwarden  may  be  held 
during  the  present  year. 

The  principal  affidavit  in  opposition  to  the  rale 
was  that  of  the  rector  of  the  parish,  and  the  prin- 
cipal paragraphs  of  such  affidavit  are  as  follows : 

The  vestry  meeting  was  attended  by  an  unusual  num- 
ber of  people,  and,  considering  the  number  of  persona 
present  at  the  veslzy,  and  the  fact  that  the  majority  of 
them  belonged  to  tne  labouring  class,  to  whom,  in  my 
opinion,  it  would  be  inconvenient,  and  would  cause  ^m 
loss  of  a  day's  wages  to  attend  upon  another  day,  I 
announced  that  the  poll  would  be  taken  f orthwitii  at  half* 
past  eleven  o'clock  on  the  same  morning,  and  would  be 
kept  open  until  five  o'clock  in  the  evening. 
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Aa  appliflatioQ  wwb  made  to  me  to  adjourn  the  poll 
torn  fatpze  da^,  or  to  extend  the  elosmg  of  the  poll  to 
■eren  o'clock  in  the  evening.  But,  inflnenoed  as  well  by 
ttie  reasons  abore  stated  as  by  the  fact  that  great 
noteietj  had  been  given  to  the  meeting,  and,  after  con- 
fernng  with  my  churchwarden  and  the  moat  influential 
islMbitants  of  the  parish,  I  considered  that  to  close  the 
poii  at  fire  o'clock  was  idfordiog  a  reasonable  length  of 
time,  sufficient  for  all  qualified  persons  to  vote;  and 
uierefore  I  made  no  alteration  in  the  hour  of  closing 
which  I  had  first  announced.  I  was  moreover  induced 
to  adhere  to  my  deoision  by  the  opinion  of  the  eminent 
oonnael  Dr.  Stephens  and  Mr.  Jeune,  at  that  time 
pabliehed  in  the  daily  papers,  in  which  it  was  recom- 
mended that  five  o'clock  was  a  proper  hour  for  closing 
the  poll. 

It  was  represented  to  me  that  some  voters  were 
absent  at  work  as  labouring  men  in  the  neighbourhood, 
and  that  the  train  from  Oxford  by  which  they  might 
uiive  might  be  too  late  to  enable  them  to  reach  the  pol. 
ling  plaoe  by  five  o'clock.  I  therefore  consented  to  keep 
the  poll  open  until  after  the  arrival  of  the  train  ;  and,  to 
the  best  of  my  belief,  all  the  persons  who  came  by  that 
team  recorded  their  votes,  or  had  the  opportunity  of 
doing  so.  The  voting,  after  the  first  conmiencement, 
wms  not  kept  up  continuously,  and  some  interval  passed 
without  a  vote  being  recorded.  I  publicly  asked  more 
than  once  if  it  was  known  whether  any  more  voters 
would  come;  and  Mr.  Lay,  the  candidate  himself,  in- 
fornied  me  that  he  had  so  more  supporters  who  would 
«x>me. 

After  carefully  counting  the  votes,  I  declared  the 
result  of  the  poU  to  be  that  the  said  Joseph  Laitt  was 
elected  by  a  majoritv  of  21  votes. 

Daring  the  period  of  my  incumbency  and,  according  to 
the  beet  of  my  information,  for  upwards  of  forty  years, 
there  has  been  no  poll  at  a  vestry  meeting  of  the  parish ; 
and  no  custom  existB  in  the  parish  as  to  the  time  at  which 
a  poll  should  be  closed. 

Some  excitement  prevailed  among  the  supporters  of  the 
nnsnooessful  candidate  at  the  result  of  the  poll;  but 
nom  that  time  until  I  was  served  with  the  ruU  of  this 
honourable  court,  dated  the  9th  day  of  July  inst.,  nothing 
has  come  to  my  Imowledge  to  lead  me  to  believe  that  the 
uection  would  be  impugned.  From  tiie  time  of  his  elec- 
tion as  aforesaid,  the  said  Joseph  Laitt  has  acted  as 
^Jnirohwarden.  He  was  churchwarden  the  previous 
year,  and  was  admitted  as  such,  and  is  a  proper  person 
for  the  office.  *-    *-      t~ 

In  my  opinion  the  hours  prescribed  for  taking  the  poll 
were  reasonable  and  proper,  and  6uch  as  I,  in  the  exer- 
eise  of  my  discretion  as  chairman  and  after  consultation 
with  the  most  infiuential  parishioners,  deemed  it  proper 
to  define  so  as  to  give  all  qualified  persons  an  opportunity 
of  voting,  and  in  my  belief  no  one  was  debarred  or  ex- 
cluded from  voting  by  reason  of  the  poll  being  held  on 
tiie  same  day  as  the  vestry  meeting,  or  because  it  was 
dosed  at  five  o'clock  in  the  evening.  I  do  not  believe 
that  the  result  of  the  election  would  have  been  different 
if  a  longer  time  had  been  aUowed  for  the  poll,  or  if  an 
adjournment  of  the  meeting  had  taken  place. 

Other  affidavits  in  opposition  bad  been  sworn 
by  Mr.  Parker,  the  rector's  churchwarden,  spd  by 
the  assiataDt  overseer  of  the  parish. 

Mr.  Parker  deposed  that  in  his  opinion  thd 
majority  of  voters  well  knew  that  a  poll  would 
be  taken  on  the  day  of  the  election,  and  that 
every  qualified  person  had  full  opportonity  of 
recording  his  vote;  and  that  sufficient  and 
reasonable  time  wr^  given  to  allow  every  one  to 
vote  who  was  entitled  or  willing  to  do  so,  unless 
any  might  happen  to  be  at  a  great  distance; 
and  that  the  number  of  those  so  absent  wss 
very  small,  and  could  Lave  made  no  difference  to 
the  result  of  the  election.  This  was  confirmed  by 
the  assistant  overseer  and  another  deponent,  the 
former  stating  it  to  be  within  his  knowledge  that 
several  qualified  voters  abstained  from  recording 
their  votes  for  Mr.  Laitt,  because  they  considered 
his  election  to  be  secure. 

ChanneU  for  the  defendants  now  showed  cause. 
He  cited 


B,  V.  lyOyhf,  12  A.  A  £.  139 ; 

B»  parte  Joyce,  28  L.J.  153,  M.  d, 

In  the  latter  of  these  cases  a  rule  for  a  mandcs- 
mu9  to  tlie  vicar  to  hold  a  new  election  was  dis* 
charged  chiefly  on  the  ground  that  it  was  not 
shown  that  the  result  of  the  election  would  have 
been  different,  if  certain  rejected  votes,  upon  the 
rejection  of  which  the  question  arose,  had  been 
received. 

Morten,  for  the  prosecutors,  supported  the  rule, 
and  cited 

Prideaux  on  Churchwardens,  121 ; 

Baker  v.  Wood,  1  Curtees,  507 1 

Beg,  V.  Goole  (Incunnbent  of),  4  L.  T.  Bep*  K.Si322 ; 

jR.  V.  8t.  Mary  Newington,  6  £>.  A  L.  162 ; 

Westerton  v.  Vcwis,  Spink«  388 ; 

R.  V.  Winchester,  7  East,  13. 

Mellor,  J. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  It  appears  that  the  election 
was  held  in  April,  but  that  no  application  was 
made  to  this  court  until  July.  There  would,  there- 
fore, be  in  all  probability  no  time  to  try  the  issues 
of  fact  before  next  April ;  and  at  any  rate  there 
has  been  unreasonable  delay  in  applying  for  the 
rule.  As  for  the  merits  of  the  case,  while  on  the 
one  hand  I  cannot  say  distinctly  that  it  might 
not  have  been  wiser  to  extena  the  time  for 
taking  the  po11»  on  the  other  band,  it  is  ma- 
terial to  observe  that  the  prosecutors  do  not 
make  out  that  the  result  of  the  election  would 
have  been  different  if  the  time  had  been  extended. 
The  affidavits,  in  fact,  merely  show  a  case  of 
suspicion  under  circumstances  which  were  nothing 
more  than  ordinary  circumstances.  It  is  not 
enough  to  show  that  it  would  have  cost  a  labourer 
balf-a-crown  or  a  shilling  to  leave  his  work  and 
vote;  it  should  be  shown  that  intended  voters 
were  actually  excluded  from  the  poll.  By  refusing 
to  make  this  rule  absolute,  we  should  be  doing  no 
harm,  and,  although  I  should  be  the  last  person 
to  take  a  course  prejudicial  to  the  interest  of  the 
labourer  in  these  matters,  I  think  that  I  should 
be  exercising  an  unwise  discretion  if  I  allowed 
this  rule  to  go. 

Mamstt,  J. — I  am  of  the  same  opinion.  No- 
thing is  further  from  my  f?iBhes  than  to  put  any 
limit  on  the  exercise  of  the  franchise  in  these 
matters  by  working  men*  But  I  utterly  fail  to 
see  any  ground  for  saying  that  a  reasonable  time 
was  not  allowed  for  the  poll.  The  rector,  in  fact, 
waited  for  the  train  to  come  in,  although  he  refused 
to  extend  the  time  further.  For  this  refusal,  no 
improper  motive  is  proved.  The  rector  appears  to 
have  done  what  he  thought  was  reasonable ;  and  I 
do  not  see  that  the  result  of  the  election  ^ould 
have  been  altered  if  he  had  acted  otherwise,  but 
rather  the  contrary.  For  the  future  it  seems 
desirable  that  working  men  should  have  every 
time  given  them  for  exercising  this  franchise,  and, 
without  saying  what  time  should  be  allowed  for  a 
poll,  I  would  recommend  all  presiding  officers 
to  allow  such  a  time  as  would  not  leave  open  even 
the  slightest  ground  for  suspicion  that  ihe  time 
allowed  was  purposely  inadequate.  Lastly,  if  this 
application  had  been  made  m  time,  there  might 
bnye  been  a  trial  at  the  Summer  Assizes ;  as  it  is, 
it  is  made  so  late  that  on  the  ground  of  delay  alone 
I  think. the  rule  ought  to  be  discharged. 

EvXe  discharged. 

Solicitors  for  the  prosecutors,  Shaen,  Boacoe, 
and  Maesey, 

Solicitors    for    the    defendants,    Cunliffe   and 
Beaumont, 
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HiGHAM  V.  Wright  and  anotheb. — Muir  v.  Hore. 


[O.P.  Div. 


COMMON  PLEAS  DIVISION. 

Friday,  May  11. 
HiGHAM  V,  Wright  ajcd  anothbr.  (a) 

APFBAL    FROM  INFERIOR  COURT. 

Coal  Mines  BegtdcOion  Act  1872  (35  j-  36  VicL  c. 
76),  $.  52 — Farce  of  special  rtHe — Continttance  of 
service. 

A,  and  anoth&r,  employed  as  miners,  left  their  work 
in  the  mine  dwring  working  hours  with  the  object 
ofdeterm4ning  their  ermloyment  The  hooker- on 
refused  to  send  them  to  oank  untU  the  ustud  hour, 
when  they,  in  breach  of  a  special  rule  of  the  mine, 
caused  themselves  to  be  drawn  up,  Tliey  were 
charged  with  having  committed  am,  offence  under 
the  above  Act,  bui  the  local  magistrates  dismissed 
the  charge.     On  appeal. 

The  Court  held  that  they  should  have  been  con» 
vicied. 

This  was  an  appeal  from  a  decision  of  the  Jnstioes 

of  the  boroagh  of  Bolton. 
The   respondents    were   charged   before    the 

magistrates  with  breaking  a  mie  of  a  mine  of  the 

Wigan  Goal  and  Iron  Company  (Limited).    The 

rale  in  question  was  (so  far  as  material)  as  follows : 

Miners  €md  all  other  WorJcpertons. 
42,  He  (a  person  employed  in  or  aboat  the  works)  shall 
not  go  down  or  np,  or  uto  the  pit,  contrary  to  the  direo- 
tion  of  the  banksman  or  the  hooker-on,  &o. 

The  respondents  went  down  the  pit  to  work  at 
six  o'clock.  At  eight  o'clock  they  ceased  work,  and 
in  effect  discharged  themselves  from  their  employ- 
ment. At  nine  o  clock  they  required  the  hooker-on 
to  send  them  to  bank.  He  refused  to  do  so  until 
the  usual  hour,  two  o'clock,  whereupon  the  respon- 
dents pushed  him  aside,  and  procured  themselves 
to  be  drawn  up. 

Sect.  52  of  the  Coal  Mines  Be^lation  Act  1872, 
authorises  the  adoption  of  special  rules,  to  meet 
the  circumstances  of  particular  mines,  with  the 
object  of  preventing  accidents  and  enforcing  dis- 
cipline ;  and  these  rules  are  to  have  the  same  force 
as  if  they  were  contained  in  the  Act. 

The  magistrates,  holding  that  the  words  of  the 
section  should  be  construed  strictly,  dismissed  the 
charge  against  the  respondents. 

HerscheU,  Q.G.  and  FifzAdam  for  the  ap- 
pellant. 

The  respondents  did  not  appear. 

Grovb,  J. — It  would  have  been  a  matter  of  satis- 
faction if  the  respondents  had  been  represented ; 
but,  as  we  must  decide  upon  this  question,  I 
am  of  opinion  that  Mr.  Herscheirs  contention  is 
right,  and  that  the  construction  of  the  magistrates 
was  too  narrow.  No  doubt  they  were  literally  in 
the  right  in  deciding  as  they  did ;  but,  in  constru- 
ing statutes,  it  is  a  rule  that,  when  the  strict 
grammatical  sense  of  the  words  made  use  of  would 
lead  to  absurdities,  a  construction  must  be  adopted 
in  accordance  with  the  reason  of  the  case.  In  this 
case,  the  literal  construction  would  lead,  in  effect, 
to  an  abrogation  of  the  Act,  and  might  even  cause 
actual  danger.  Again,  when  persons  undertake 
service  in  a  mine,  and  actually  go  down  to  work  in 
it,  they  must  he  held  to  accept  that  service  subject 
to  the  regulations  in  force  for  the  management  of 
the  mine,  and  their  character  of  servants  does  not 
cease  at  any  moment  they  choose  to  determine  it, 
but  must  continue  so  long  as  they  remain  in  the 
pit,  or  for  a  roofionable  time.     The  joint  cflToct  of 

(a)  K«ported  by  S.  Hakx,  Esq.,  liarrister-at-Iiaw. 


the  Act  and  the  notice  is  to  decide  what  is  anch  a 
reasonable  time.         • 
LiNDLBY,  J.  concurred. 

Solicitors  for  the  appellants,  Sharps,  Parkers,  and 

Co, 


Friday,  June  8. 

Muir  v.  Hore.  (a) 

Justices  —  Jurisdiction  —  Contagious 

(Animdis)  Act  1869  (32  &'  88  Vict,  c  70)  ss.  2,  75, 
\(^— Animals  Order  of  Privy  OouneU  1875,  es. 
4,  44,  47,  58—33  ^  84  Vict,  c,  86,  s.  2  (Irish 
Act)  —  Continuing  offence  —  Practice  —  Stating 
case. 

By  Art,  44  of  tlie  Animals  Order  1875  it  is  directed 
that  when  sheep  are  carried  on  iJie  deck  of  a  ship 
they  shall  be  divided  into  pens  by  substantial 
dif^isions. 

The  Contagious  Diseases  (Animals)  Act  1869  (32  ^ 
33  Vict,  c,  70)  does  not  extend  to  Ireland,  btU  iy 
sect.  109  it  is  provided,  "  For  the  purposes  ofpro' 
ceedings  under  this  Act,  or  any  order  of  the  Privy 
Cowidl  or  order  or  regulation  of  a  local  authority 
thereunder,  every  offence  against  this  Act  or  any 
such  order  or  regtdation  shdU  be  deemed  to  have 
been  committed,  and  every  cause  of  complaint 
under  this  Act  or  any  such  order  or  regtdalion 
shtiU  be  deemed  to  have  arisen,  either  in  the  place 
in  which  the  same  actually  was  committed  or 
arose,  or  in  any  place  in  which  the  person  charged 
or  complained  against  happens  to  oe." 

Sheep  were  carried  upon  the  deck  of  a  vessel  from 
Ireland  to  Wales  without  being  divided  into  pens 
as  required  by  the  Animals  Order  1875. 

Held,  that  this  was  a  continuing  offence,  punishable 
in  Wales,  and  that  Welsh  justices  had  jurisdic- 
tion. 

Sect,  108  o/  32  4*  33  Vict,  c.  70  provides  an  appeal 
from  a  decision  of  justices  with  regard  to  <my 
forfeiture  or  pencdty  under  the  Act  to  Quarter 
Session, 

Held,  thai  the  power  of  justices  to  state  a  case  w<u 
not  thereby  taken  away,  and  that  they  might  state 
a  case,  having  heard  the  case,  although  they  had 
declined  jurisdiction, 

Casb  stated  by  the  justices  of  the  peace  for  the 

county  of  Pembrokeshire  under  20  &  21  Vict.  c.  43 : 

1.  That  the  appellant  is  and  was  on  the  said 
13th  Feb.  1877,  the  inspector  appointed  by  the 
Privy  Council  for  the  purposes  of  the  Contagious 
Diseases  (Animals)  Act,  1869,  at  New  Milford,  and 
the  respondent  is  and  was  on  the  same  day  the 
master  of  the  steamship  Pelican, 

2.  That  the  said  ship  belongs  to  a  company 
carrying  on  basiness  at  Cork  (under  the  title  of 
the  City  of  Cork  Steam  Packet  Company),  and 
plies  regularly  between  that  city  and  Newport, 
Monmouthshire,  calling  on  her  voyages  to  the 
latter  place,  at  New  Miuord,  but  returning  direct 
to  Cork. 

3.  That  animals  consippied  to  New  Milford,  or 
to  be  sent  thence  by  railway  are  landed  from  the 
said  vessel  thereat,  and  dispatched  therefrom  to 
their  destination. 

4.  That  on  the  said  13th  Feb.  1877,  eighty  sheep 
were  carried  as  cargo  for  hire  on  board  the  Pelican, 
from  Cork,  and  landed  at  New  Milford. 

5.  That  during  such  transit  by  sea,  the  places 
on  board  such  vcHsel  used  for  conveying  the  sheep 

(a)  Reported  by  CAVBkoir  Churchill,  Esq.,  BaRiat«r-at-lAW. 
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were  not  divided  into  pens  by  substantial  divisionB 
aa  reqaired  bj  part  2,  article  44  of  the  Animals 
Older  of  1875. 

6.  That  the  respondent  was  the  master  of  the 
Pelican  dnrini^  such  transit. 

7.  That  New  Milford  is  situated  in  Milord 
Haren,  at  a  distance  of  ten  miles  from  the 
entrance  thereof. 

8.  That  the  said  Haven  i<«  in  the  body  of  the 
county  of  Pembroke  {Bex  v.  Bruce,  B.  &  By.  G.  0. 
243). 

9.  That  the  respondent  did  not  happen  to  be 
within  the  said  county  at  the  time  the  information 
was  laid,  but  was  a  few  days  afterwards  duly 
served  with  a  summons  on  his  arrival  at  New 
Milford  with  his  vessel. 

10.  That  the  said  Order  of  Oouncil  was  daly 
passed,  and  no  evidence  was  gjiven,  nor  any  statute 
or  order  produced  to  the  justices  relating  to 
contagious  diseases  (animals)  in  Ireland. 

11.  That  the  solicitor  for  the  respondent  called 
no  evidence  to  rebut  the  charge  laid  in  the  in- 
formation, but  contended  that  the  justices  had  no 
lurisdictioo  to  hear  the  same,  inasmuch  as  the 
cause  of  complaint  actually  was  committed  or 
arose  in  Ireland,  and  that  the  said  Act  did  not 
apply  thereto,  and  that  the  fact  of  there  being  no 
such  pens  on  board  the  Pelican  as  reqaired  ^  the 
said  order  after  her  arrival  inside  Milfbrd  Haven 
did  not  confer  on  the  justices  any  jnrisdiction 
within  the  meaning  of  sect.  109  of  the  said  Act. 

12.  It  was  contended  on  behalf  d  the  appellant 
that  the  facts  as  proved  did  confer  sucn  juris- 
diction. 

13.  The  justices  found  that  the  whole  of  the 
allegationa  in  the  said  information  were  duly 
proved,  and  being  of  opinion  that  the  said  section 
did  not  under  the  above  circumstances  confer  on 
them  jurisdiction  to  convict  the  respondent,  they 
gave  their  determination  against  the  appellant  in 
the  manner  above  stated. 

14.  The  question  of  law  arising  fh>m  the  fore- 
ffoing  statement  is,  whether  the  justices  had  juris- 
diction to  hear  the  case  or  not . 

15.  The  opinion  of  the  court  is  asked  upon  the 
same  question  of  law,  whether  or  not  the  justices 
were  correct  in  their  determination,  and  as  to  what 
further  should  be  done  or  ordered  on  the  premises. 

Thompecn  for  the  respondent  took  a  preliminary 
objection  on  the  ground,  first,  that  by  the  108th 
section  of  S2  &  33  Vict.  c.  70,  it  is  provided  that 
"if  any  purty  feels  aRgrieved  by  the  dismissal  of 
hia  complaint  by  justices,  or  by  any  determination 
of  justices  with  respect  to  any  penalty  or  for- 
feiture under  this  Act,  he  mav  appeal  therefrom, 
snbject  to  the  conditions  and  regolations  follow- 
ing :  1.  The  appeal  shall  be  made  to  some  court 
of  general  or  quarter  sessions  for  the  county  or 
place  in  which  the  cause  of  appeal  has  arisen, 
holden  not  less  than  fifteen  days  and  not  more 
than  four  months  after  the  decision  of  the  justices." 
By  this  section  the  appeal  should  have  been  to 
the  quarter  sessions,  and  not  to  this  court.  The 
appellant  has  mistaken  his  remedy.  [Per  Cu&iam. 
— ^This  section  does  not  take  away  the  right  to 
have  a  case  stated.]  Secondly,  that  where  justices, 
decline  to  hear  on  the  ground  that  they  have  no 
jurisdiction,  the  proper  course  is  by  mandamus  to 
hear:  {Wakefield  Local  Board  of  Health  v.  West 
Biding  Bailway  Company,  (12  Jar.  N.  S.  936.) 

Oorst,  contra, — The  case  only  applies  to  pre- 
liminary  objections.    The  observations  of  Black- 


bum,  J.,  applv  where  the  justices  have  not  heard 
the  case;  in  this  case  the  justices  heard  and  deter- 
mined the  case. 

Grovb,  J. — We  must  hear  the  case.  As  to  the 
first  objection,  we  are  of  opinion  that  there  is 
nothing  in  it,  because  the  108th  section  does  not 
take  away  the  appellant's  right  to  have  a  case 
stated.  As  to  the  second  objection,  I  have  more 
doubt,  because  of  the  dicta  of  Blackburn,  J.  in  the 
case  of  Wakefield  Local  Board  of  Health  v.  The 
West  Biding  Bailway  Company,  in  which  he  says* 
*'  Your  proper  coarse  seems  rather  to  have  been 
to  apply  for  a  rule  by  way  of  mandamus  calling  on 
the  lustices  to  hear  the  case,  for  they  have  not 
heard  it  yet.  I  think  there  has  never  been  an 
instance  where  the  justices  declined  to  hear  the 
case  for  want  of  jurisdiction,  and  then  stated  a 
case  for  the  opinion  of  the  Superior  Court."  I 
think,  however,  that  those  observations  would  not 
be  applicable  in  this  case ;  for  there  the  justices 
declined  jurisdiction  on  account  of  aprehminary 
objection,  which  is  not  the  case  here,  for  in  this 
case  the  justices  did  try  and  determine  the  case. 

DsNM4N,  J. — I  am  of  the  same  opinion.  We 
are  boand  to  hear  the  case.  Mr.  Thompson  says 
they  may  appeal  to  the  qaarter  sessions,  but 
that  does  not  interfere  with  20  &  21  Yict.  c.  43. 
I  don't  see  anything  in  the  case  cited  to  indicate 
that  the  judges  would  think  differently  in  this 


Chrst,  Q.G.  (Moorsom  with  him),  for  the  appel- 
lants.—  The  109th  section  of  the  Contagions 
Diseases  (Animals)  Act  provides  that,  '*  for  the 
parpoees  of  proceedings  under  this  Act,  or  any 
order  of  the  Privy  Council,  or  order  or  regulation 
of  a  local  authority  thereunder,  every  offence 
against  this  Act  or  any  sach  order  or  regalation 
shall  be  deemed  to  have  been  committed,  and 
every  cause  of  complaint  under  this  Act,  or  any 
such  order,  or  regulation,  shall  be  deemed  to  have 
arisen,  either  in  the  place  in  which  the  same 
actually  was  committea  or  arose,  or  in  any  place 
in  which  the  person  charged  or  complained 
against  happens  to  be."  The  47th  of  the 
ibiimals  Order  of  1875,  assists  in  construing 
the  44th,  and  says:  "Animals  landed  from  a 
vessel  shall,  on  a  certificate  of  an  inspector 
of  the  Privy  Council,  certifying  to  the  effect 
that  the  foregoing  regulations,  or  some  one  of 
them,  have  not  or  has  not  been  observed  in  the 
vessel,  be  detained  at  the  place  of  landing,"  &o. 
It  is  clear  therefore  that  the  ofience  against  the  Act 
may  be  at  the  landing  as  well  as  at  the  em- 
barkation. The  53rd  further  makes  the  owner 
and  the  occupier  of  the  place  where  animals  are 
put  on  board  of  or  landed  from  vessels,  responsible 
for  offences  against  the  order. 

Thompson  tor  the  respondent. — ^The  Irish  Act 
33  &  34  Yict.  c.  36,  s.  2,  is  in  the  same  terms  as 
s.  75  of  the  English  Act ;  therefore,  if  the  offence 
was  committea  in  Ireland,  it  can  be  punished 
under  the  Irish  Act.  The  interpretation  clause, 
sect.  6,  which  says  that  the  term  "foreign,"  asi 
applied  to  cattle  or  animals,  means  brought  from 
any  place  out  of  the  United  Kingdom,  must  be 
limited  bv  sect.  2,  which  says  that  the  Act  is  not 
to  extend  to  Ireland,  and  the  term  "United 
Kingdom"  therefore  does  not  inolnde  Ireland, 
which  places  Ireland  in  the  position  of  a  foreign 
coantry.  In  the  case  of  Mahomey  v.  Ashtin  (2  B. 
&  S.  Ad.  478)  it  was  held  that  a  bill  drawn  in 
Ireland  ftpon  a  person  in  England  is  not  an  inland 
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bill,  and  may  therefore  be  accepted  witboat 
writing  on  such  bill.  In  the  case  also  of  Men- 
tone  v.  Oibbons  and  (mother  (3  T.  B.  267) 
Ireland  is  regarded  as  a  foreign  country.  This 
vessel  is  to  be  treated  as  foreign,  and  the  Order 
does  not  apply  to  animals  brought  in  foreign 
vessels,  or  from  a  foreign  port ;  the  dividing  the 
cattle  into  pens  would  take  place  at  the  starting 

Slace,  and  not  on  the  transit  or  at  the  port  <3 
estination,  and  so  the  alleged  offence  did  not  take 
place  within  the  jurisdiction. 

Grove,  J. — The  question  turns  on  the  point 
whether  the  offence  was  committed  in  Eng- 
land or  not.  The  Act  gives  the  Privy  Council 
power  to  make  regulations,  the  infraction  of  which 
is  to  be  visited  with  certain  penalties.  The  con- 
tention is  that  the  ofl!ence  was  committed  in 
Ireland.  The  vessel  starts  from  Ireland  and 
comes  to  Milford  EAven,  and  then  sails  up  twenty 
miles  to  New  Milford.  New  Milford  is  in  the 
county  of  Pembroke.  When  the  ship  sails  into 
Milford  Haven  it  has  not  conformed  vrith  the 
regulations  of  the  Animals  Order  of  1875 ;  it  was 
not  divided  into  pens  as  required.  The  question 
is,  whether  the  offence,  which  commenced  in 
Ireland,  was  a  continuing  offence,  and  applied  to 
the  landing  as  well  as  to  the  embarkation.  We 
are  of  opinion  that  it  was,  as  the  47th  section  ex- 
pressly mentions  animals  landed  from  a  vessel. 
Moreover,  the  povrer  given  by  the  Order  can  only 
be  exercised  by  the  inspector  on  the  landing.  I 
cannot  see  any  argument  that  will  show  that,  pre- 
suming a  vessel  might  fail  to  conform  vrith  the 
regulations  at  starting  from  Ireland  without  being 
liable  to  a  penalty,  it  is  not  an  offence  to  continue 
to  disregard  the  regulations  in  the  ports  and  waters 
of  Great  Britain.  By  section  12  of  the  Order, 
if  anything  is  omitted  to  be  done  which  is  required 
by  the  Order,  the  owner  and  master  of  the  vessel 
on  which  the  omission  takes  place  is  held  respon- 
sible, and  the  omission  applies  to  every  condition 
named  in  the  section.  It  is  argued  that  the  offence 
wad  completed  in  Ireland.  I  think  that  it  was  a 
continuing  offence  in  England.  The  object  of  the 
Act  is  to  restrain  the  spread  of  the  cattle  disease 
in  England.  If  a  man  could  do  as  the  respondent 
has  done  without  coming  under  the  provisions  of 
the  Act,  the  whole  object  of  the  Act  would  be 
defeated.  Mr.  Thompson  argued  that  the  term 
'*  United  Kingdom "  did  not  mclude  Ireland, 
which,  for  the  purpose  of  the  Act,  was  to  be  con- 
sidered foreign,  but  I  think  Ireland  is  not  to  be 
treated  as  foreign;  nor  do  the  provisions  as  to 
foreign  animals  apply  to  Irish  animals;  and  the 
4th  section  places  it  beyond  reasonable  doubt,  and 
therefore  that  contention  cannot  be  maintained. 
Irish  animals  when  they  come  to  England  and 
Scotland  are  clearly  subject  to  the  provisions  ap- 
plied  to  animals  of  the  United  Kingdom. 

Denman,  J.,  concurred. 

Caee  referred  to  justices. 

An  application  was  made  on  behalf  of  the  respon- 
dents to  be  allowed  to  appeal ;  which  was  refused, 
on  the  ground  that  where  the  original  decision  is 
final,  as  the  magistrates'  would  have  been,  no 
appeal  can  be  given. 

Solicitor  for  the  appellant.  The  Solicitor  to  the 
Treasury. 

Solicitors  for  the  respondent.  Prior,  Bigg, 
Church,  and  Adams, 


Tuesday^  Nov,  6. 
(Before  Lord  Golekldge,  G.J.  and  Denmav,  J.) 

BUBGESS  V,  NOBTHWICH  LoCAL  BOABD.(a) 

Ptkblio  Health  Act  1875 — Arhitraiiion — LiabilUy  of 
local  authority  to  make  compensation  for  damage 
— Jurisdiction  of  wrhitra;tor  wad&r  38  i}*  39  Ftel. 
c.  55,  s,  308. 

The  ovmer  of  ho^.ise  property  aUeged  to  have  been 
damaged  by  the  operations  of  a  local  board  of 
health  brought  a  claim  against  the  board  for 
compensation,  and  gave  the  usual  arbUraHon 
notices  prescribed  by  the  Public  Health  Act  1875 
(38  ^  39  Vict,  c,  56),  ss,  179,  180.  The  board 
refused  to  a^cknowledge  that  they  were  in  any  way 
liable,  or  to  appoint  an  arbitrator,  and  the  refer- 
ence proceeded  before  the  arbitrator  appointeil  by 
the  claimant  vnttuiut  the  board  becoming  in  any 
way  party  to  the  proceeding.  On  a  motion  to  set 
a^side  the  award  for  want  of  jurisdiction  in  the 
arbitrator. 

Held,  that  it  was  not  sufficient,  in  order  to  oust  the 
jurisdiction  of  the  arbitrator,  thai  the  board 
should  deny  their  liability  to  make  any  compensa' 
tion,  but  that  at  any  rate  some  prima  facie  ground 
for  asserting  their  rt^oTh'liabUity  must  be  shown. 

This  was  a  motion  for  a  rule  nisi  to  set  aside  an 
award  made  by  the  Gounty  Gourt  Judge  for 
Gheshire,  sitting  as  arbitrator  under  the  Public 
Health  Act  1875  (38  k  39  Yict.,  o.  55),  against  the 
Local  Board  of  Northwich,  on  the  ground  that 
under  the  provisions  of  the  Aot,  the  arbitrator  bad 
proceeded  without  jurisdiction.  The  distriot  within 
the  powers  of  the  North?rich  Local  Board  con- 
tained a  number  of  salt  works,  and  the  extraction 
of  the  salt  occasioned  not  unusually  more  or  less 
subsidence  of  the  ground  in  the  neighbourhood. 
To  meet  this  danger  of  subsidenoe  some  of  the 
houses  in  the  district  were  constructed  on  what 
was  called  the  raiseable  principle,  being  built  upon 
a  large  wooden  framework,  and  capable  of  being 
elevated  by  means  of  powerful  screw .  jacks. 
In  1876  a  subsidence  of  one  of  the  roads  took 
place  so  as  to  lower  the  houses  which  were 
built  along  it,  and  the  Local  Board  for  Northwich 
caused  the  road  to  be  raised  to  its  former  level, 
thus  leaving  it  several  feet  higher  with  regard  to 
the  houses  bordering  it  than  it  had  been  originally. 
One  Burgess,  who  owned  certain  of  these  houses, 
constructed  upon  the  movable  principle  above 
described,  thereupon  gave  notice  to  the  local  board 
that  he  claimed  compensation  for  the  injury  sus- 
tained by  his  property  in  consequence  of  the 
board  having  caused  the  road  to  be  restored  to  its 
former  level.  Tne  local  board  having  refused  to 
entertain  the  claim.  Burgess  appointed  an  arbitra- 
tor under  sect.  180,  sub-sect,  4,  of  the  Public 
Health  Act,  and  gave  notice  to  the  local  board 
of  such  appointment.  The  board,  without  enter- 
ing into  the  amount  of  damage  sustained  by  the 
claimant,  refused  to  admit  that  they  were  under 
any  liability  whatever,  and  did  not  appear  before 
the  arbitrator.  The  reference  was  brought  to  a 
conclusion  in  their  absence,  without  any  arbitra* 
tor  being  appointed  in  their  behalf,  and  an  award 
was  made  against  them.  The  material  sections  of 
the  Public  Health  Act,  1875  (38  &  39  Yict.  o.  55), 
upon  the  construction  of  which  the  argument 
turned,  are  as  follows  : 
Seot.  179.  In  case  of  dispute  as  to  the  amount  of  any 

(a)  Beported  by  J.  A.  Toon.  Xlsq.,  Bardstar«t-Law. 
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oompenaAtlon  to  be  made  nnder  the  pro-virioiui  of  tbiB 
Act  (except  when  the  mode  of  determining  the  same  is 
specially  provided  for),  and  in  case  of  any  matter  wh^ch, 
by  this  Act,  is  anthorised  or  directed  to  be  settled  by 
arbitration ;  then,  unless  both  parties  oononr  in  the  ap 
poinAment  of  a  tangle  arbitrator,  each  party  shall  appoint 
an  arbitrator  to  whom  the  matter  shall  be  referred. 

Sect.  180.  With  respect  to  arbitrations  nnder  this  Act, 
tiie  following  legnlauona  shall  be  obserred  (that  is  to 

(1.)  Erery  appointment  of  an  arbitrator  nnder  this 
Act  when  made  on  behalf  of  the  local  anthority 
shaJl  be  nnder  their  common  s^,  and  on  behalf  of 
any  other  party  under  his  hand,  or  if  snoh  party 
be  a  corporation  aggregate  nnder  their  common 
seal. 

(2.)  Every  such  appointment  shall  be  delivered 

arbitrators,  and  shall  be  deemed  a  submission  to 
arbitration  by  the  purties  making  the  same. 
(3.)  After  making  of  any  such  appointment  the  same 
shall  not  be  revoked  without  the  consent  of  both 
parties,  nor  shall  tiie  death  of  either  party  operate 
as  a  revocation. 
(4.)  If  for  the  space  of  fourteen  days  after  any  matter 
by  this  Act  authorised  or  directed  to  be  settled  by 
arbitration  has  arisen,  and  notice  in  writing  by  one 
party  who  has  duly  appointed  an  arbitrator  has 
oeen  given  to  the  other  party,  stating  the  matter 
to  be  referred,  and  accompanied  by  a  copy  of  such 
appointment,  the  party  to  whom  notice  is  given 
fuls  to  appoint  an  arbitrator,  the  arbitrator  ap- 
pointed by  the  party  giving  the  notice  shall  be 
deemed  to  be  appointed  by  and  shall  act  on  behalf 
of  both  parties. 
Sect.  306.  When  any  person  sustains  any  damage  by 
reason  of  the  exercise  of  any  of  the  powers  of  the  Act,  in 
relation  to  any  matter  as  to  which  he  is  not  himself  in  de- 
fault, full  compensation  shall  be  made  to  such  person  by  the 
local  aathori^  exercising  such  i>ower8 ;  and  any  dispute 
aa  to  the  fact  of  damage  or  amount  of  compensation  shall 
be  settled  by  arbitration  in  manner  provided  by  this  Act ; 
or  if  the  compensation  claimed  does  not  exceed  the  sum 
of  £20,  the  same  may,  at  the  option  of  either  party,  ascer- 
tained by  and  recovered  before  a  oourt  of  summary  juris- 
diotkm. 

Harcbce  Brown,  for  the  Local  Board  of  North- 
wich. — There  was  no  dispute  here  either  as  to 
**  the  fact  of  damage  or  amoant  of  compeDsation," 
in  the  words  of  sect  308,  and  the  arbitrator  bad, 
therefore,  no  jarisdiction  to  proceed.  Even 
asenming  that  the  claimant  had  sustained 
damage  or  deterioration  to  the  amount  of  10,(X)02., 
the  board  denied  that  they  were  under  any  legal 
liability  whatever.  The  question  whether  or  not 
the  local  authority  is  liable  is  not  left  to  the 
arbitrator,  whose  only  function  is  to  decide  the 
amount  of  compensation  to  be  paid,  if  any.  The 
decision  in  Reg,  ▼.  The  MetropoUlan  Commissioners 
of  Sewers  1,  E.  and  B.  891,  was  under  sect. 
69  of  11  A  12  Vict.  c.  112,  but  the  principle 
involved  is  really  the  same  :  (Bradley  v.  Oor* 
poratum  of  Southampton^  2J*  L.  J.,  Q.  B.  239.)  [Lord 
CouRiDGE,  C.J. — Unless  you  ^o  so  far  as  to  say 
that  the  mere  denial  of  any  liability  by  one  of  the 
parties  to  the  reference  ousts  the  jurisdiction  of 
the  arbitrator,  you  must  give  some  primd  facie 
reason  for  nonliability.]  The  arbitrator  has  no 
jurisdiction  to  decide  the  question  of  liability  at 
all ;  he  can  only  inquire  into  the  fact  of  damage 
and  the  amount  of  compensation.  It  was  never 
intended  to  submit  so  important  a  question  as 
tiiat  of  liability  to  the  judgment  of  an  inferior 
tribunaL  [Lord  Colb&idos,  G.J. — If  the  Lands 
Clattfies  Act  provisions  are  incorporated  with  the 
PnbKe  Health  Act,  then  the  arbitrator  has  power 
to  state  a  case.]  They  are  not  incorporated  for 
the  purposes  of  arbitration,  and  the  decision  of 
the  arbitralor  would  be  practically  final.  As- 
suming that  W«  could  still  dispute  our  liability  in 


an  action  on  the  award,  we  should  be  concluded 
as  to  amount  by  the  award,  which  we  have  treated 
throughout  as  a  nullity;  so  that  this  motion  to 
set  it  aside  is  the  only  proceeding  open  to  us. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  there 
is  no  ground  for  this  application.  If  the  matter 
had  been  so  brought  before  us,  either  bv  affidavits 
or  in  any  other  way,  that  we  could  see  that 
the  arbitrator  had  not  jurisdiction  to  decide  the 
matters  he  did  decide,  and  that  there  was  no 
liability  imposed  on  the  defendants  by  law,  I  am 
not  prepared  to  say  thst  in  that  case  his  award 
might  not  have  been  aside.  But  here  we  are 
asked  to  set  an  award  aside  in  a  matter  appa/rently 
— I  say  no  more — within  the  provisions  of  those 
sections  of  the  Act  which  give  the  arbitrator  juris- 
diction, on  the  single  (ground  that  the  applicant 
asserts  his  non-liability.  I  can  see  no  ground  for 
holding  that  a  mere  unsupported  assertion  to  that 
effect  will  oust  the  jurisdiction  of  the  arbitrator. 

Denman,  J. — I  am  of  the  same  opinion.  I  ex- 
press no  opinion  as  to  the  actual  meaning  and 
effect  of  sect.  308  of  the  Public  Health  Act,  on  the 
question  whether  the  arbitrator  has  jurisdiction  to 
decide  if  the  board  are  under  any  legal  liability  at 
all,  but  here  there  has  been  nothing  brought 
before  us  to  show  what  the  real  ground  of  the 
arbitrator's  decinion  was.  The  words  of  sub-sect. 
15  of  sect.  180  of  the  Act  are  extremely  strong ; 
and  though  the  applicants  have  stood  aloof  from 
the  proceedings,  they  are  made  in  a  sense  parties 
to  the  reference  by  standing  aloof.  I  do  not  intend 
to  prejudge  any  subsequent  proceedings  that  may 
be  taken  with  regard  to  the  award,  but  give  my 
opinion  on  the  ground  that  I  have  no  means 
of  knowing  what  the  grounds  of  the  arbitrator's 
decision  were. 

Motion  refused. 

Solicitors  for  the  applicants.  Sharp,  Parkers, 
and  Oo,,  for  Oreen  and  JDixon,  Northwich. 


Friday,  Jtme  15. 

Whitehead  v,  Smithers.  (a) 

Preservation  of  wild  fowl—Sb  8f  36  Vict  c.  78, 
s.  2 — 39  ^  40  Vicf.  c.  29 — Possession  of  protected 
birds  during  prohibited  periods. 

The  statute  35  4;  36  Vict.  c.  78,  s.  2,  forbids  the 
hilling,  wounding,  or  taking  of  certain  wild  birds 
of  the  United  Kingdom,  or  exposing  them  for  sale, 
within  certain  periods,  and  imposes  a  penalty, 
but  provides  that  proof  that  such  birds  were 
received  from  a  person  residing  out  of  the  United 
Kingdom  is  a  sufficient  defence  to  a  charge  under 
the  Act. 

The  statute  39  ^  40  Vict.  c.  29,  after  sUUing  in  its 
preamble  that  it  was  expedient  to  provide  for  the 
further  protection  of  wild  fowl  of  the  United 
Kingdom,  provides,  in  its  second  section,  that 
any  person  who  shall  have  in  his  control 
or  possession  any  of  the  said  wHd  fowl 
within  the  prohibited  periods  shall  be  liable 
to  a  penalty.  The  second  stattUe  makes  no 
ref&r&nce  to  a  defence  thai  the  fowls  were  obtained 
from  a  person  residing  out  of  the  United  King* 
dom.  The  penalty  in  the  second  statute  is  larger 
than  in  the  form^er  statute ;  and  the  prohibited 
period  in  the  second  statute  is  earlier  in  the  season 
than  in  the  former. 

Beported  by  CAmsov  Chuxchill,  Eiq.,  Barrister-at-lAW, 
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Held  {reversing  the  decision  of  the  Ovby  mctgis" 
trate)  thai  it  is  an  ofenos  for  a  person  to  have  m 
his  possession^  durvng  the  prohibiied  period,  a 
protected  bird,  whether  sttch  bird  came  from 
abroad  or  not. 

Held  also,  tluxt  the  second  section  of  the  second  Act 
was  in  substitution  for  the  second  section  of  the 
former  Act,  aWiough  the  former  Act  is  not  in 
terms  repealed. 

This  was  a  case  stated  by  one  of  the  aldermen  of 
the  City  of  London,  one  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  City  of  London,  nnder 
the  statute  20  A  21  Vict.  c.  43,  on  the  application 
in  writing  of  the  appellant,  who  was  dissatisfied 
with  the  determination  of  the  magistrate  upon 
the  question  of  law  which  arose  before  him  as 
hereinafter  stated,  on  the  16th  of  June,  1877,  at 
the  Mansion  House  Justice  Boom  in  the  Oity  of 
London. 

The  facts  of  the  case  were  as  follows : 

1.  Upon  the  hearing  of  a  certain  information 
and  complaint  preferred  by  the  appellant  againt^t 
the  respondent  under  the  statute  89  <fe  40  Yiot. 
c.  29,  s.  2,  entitled  "  An  Act  for  the  Preservation 
of  Wild  Fowl "  (hereinafter  referred  to  as  the  Act  of 
1876)  charging  that  the  respondent  had  unlawfully 
had  in  his  control  and  possession  a  certain  wild 
fowl,  to  wit,  a  plover,  then  recently  killed,  in  the 
Oity  of  London,  between  the  15th  of  Feb.  and  the 
10th  of  July  1877,  to  wit,  on  the  10th  of  April, 
1877,  contrary  to  the  statute,  &o. 

The  magistrate  dismissed  the  information  and 
complaint. 

2.  Sect.  2  of  the  Act  of  1876  provides  as 
follows : 

Anypenon  who  shall  IdU  or  wound,  or  attempt  to  kill 
or  wound  or  take  any  wild  fowl,  or  ubo  any  boat,  enn,  net, 
or  other  engine  or  instrmnent,  for  the  pnrpose  of  killing, 
wounding,  or  takinpr  any  wild  fowl,  or  ahall  haTe  in  ma 
oontrol  or  possession  any  wild  fowl,  recently  killed, 
Toonded,  or  taken  between  the  15th  Feb.  and  the  10th 
July,  in  any^  year,  shall  on  oonyiotion  of  any  snoh  offence 
before  any  inntice  or  jnstioes  of  the  peace  in  England  or 
Ireland,  or  before  the  sheriff  or  any  justice  or  jnstioes  of 
the  peace  in  Scotland,  forfeit  and  pay  for  every  snoh  wild 
fowl  so  killed,  wonnded,  or  taken,  or  so  in  his  possession, 
snoh  sum  of  money  not  exceeding  one  ponna,  as  to  the 
said  justices  or  sheriff  shall  seem  meet,  together  with  the 
costs  of  the  conTiotion. 

3.  On  behalf  of  the  appellant,  it  was  proved  or 
admitted  by  the  respondent,  that  Henry  Read,  an 
oflScer  of  the  Roynl  Society  for  the  Prevention  of 
Cruelty  to  Animals,  on  the  10th  April,  1877,  pur- 
chased for  Is.  3d.  at  the  shop  of  the  respondent, 
situate  in  Gannon-street,  in  the  City  of  London,  a 
plover,  then  and  there  in  the  possession  of  the  re- 
spondent and  exposed  for  sale,  which  had  been  re- 
cently killed. 

4  On  behalf  of  the  respondent,  it  was  proved  or 
admitted  by  the  appellant  that  the  plover  so  pur- 
chased by  the  oaid  Henry  Read  was  one  of  a  con- 
signment of  dead  plovers  received  by  a  Mr. 
Howard,  a  poulterer,  from  Holland,  and  by  him 
sold  to  the  respondent. 

5.  It  wns  contended  on  behalf  of  the  respondent 
thai,  the  plover  in  qiiPBtion  beinp^  a  foreign  wild 
fowl,  and  killed  abroHd,  the  case  did  not  come 
within  the  paid  statute,  inasmuch  as  the  preamble 
of  the  Act  of  1876,  which  is  as  follows  :  "  Whereas 
the  wild  fowl  of  the  United  Kingdom,  formincc  a 
staple  article  of  food  and  commerce,  have  of  late 
years  greatly  decreased  in  number,  by  reason  of 
their  being  inconsiderately  slaughtered  during  the 


time  that  they  have  eggs  and  young,  and  whereas, 
owine  to  their  marketeble  value,  the  proteotioii 
accoraed  to  them  by  the  Act  of  the  35th  A  36ih 

?ears  of  the  reign  of  her  present  Majesty,  ohap. 
8,  intituled  '  An  Act  for  the  Protection  of  Oertun 
Wild  Birds  during  the  Breeding  Season,'  is  in- 
sufficient, it  is  expedient  therefore  to  provide  for 
their  further  protection  during  the  breeding 
season,"  shows  that  the  Act  was  intended  for  the 
further  protection  of  the' wild  fowl  of  the  United 
Kingdom  only. 

6.  On  behalf  of  the  appellant  it  was  contended 
that  if  the  information  had  been  laid  under  sect. 
2  of  the  statute  35  &  36  Vict  c.  78  (hereinafter 
referred  to  as  the  Act  of  1872),  which  provides  as 
follows :  "  Any  person  who  shall,  knowingly  or 
with  intent,  kill,  wound,  or  take  any  wild  bird,  or 
shall  expose  or  offer  for  sale  any  wild  bird  recently 
killed,  wounded,  or  taken,  between  the  15th 
March  and  the  1st  August,  in  any  year,  shall,  on 
conviction  of  any  such  offence  before  any  justice 
or  justices  of  the  peace  in  England  or  Ireland,  or 
before  the  sheriff  or  any  justice  or  justices  of  the 
peace  in  Scotland;  for  a  first  offence  be  repri- 
manded and  discharged  on  payment  of  costs  and 
summons,  and  for  every  subsequent  offence  forfeit 
and  pay  for  every  snch  wild  bird  so  killed, 
wounded,  or  taken,  or  so  exposed  or  offered  for 
sale,  such  sum  of  money  as,  including  costs  of 
conviction,  shall  not  exceed   5s.,  as  to  the  said 

I'ustice,  justices,  or  sheriff  shall  seem  meet,  unlesa 
le  shall  prove  to  the  satisfaction  of  the  said 
justice,  justices,  or  sheriff  that  the  said  wild  bird 
or  birds  was  or  were  bought  or  received  on  or 
before  the  said  15  th  March,  or  of  or  from  some 
person  or  persons  residing  out  of  the  United 
Kingdom.  Provided,  nevertheless,  that  every 
summons  issued  under  this  Ajnt  shall  specify  the 
kind  of  wild  bird  in  respect  of  which  an  offence 
has  been  committed,  and  that  not  more  than  one 
summons  shall  be  issued  for  the  same  offence," 
then  the  defence  set  up  by  the  respondent 
would  have  been  good  in  law,  as  provided 
by  the  exemption  clause  in  the  said  section ; 
but  he  submitted  that  as  the  Act  of  1876 
in  its  preamble  declares  the  protection  ac- 
corded to  wild  fowl  of  the  United  King- 
dom during  the  breeding  season,  by  the  Act 
of  1872  to  be  insufficient,  and  that  "further 
protection"  is  expedient,  the  provisions  of  the 
Act  of  1876  were  designed  to  be  more  far-reaching 
than  the  provisions  of  the  Act  of  1872,  and  that 
they  actually  do  more  effectually  enlarge  and 
extend  the  protection  of  wild  fowl  of  the  ITnited 
Kingdom,  and  he  also  contended  that,  inabmnoh  aa 
the  words  contained  in  the  2nd  section  of  the 
Act  of  1872,  forbidding  any  person  *'  to  expose  and 
offer  (or  sale  *'  a  protected  bird,  are  omitied  in 
the  Act  of  1876,  more  comprehensive  words  beiuK 
ubed  instead  thereof,  namely,  that  no  person  shaU 
*'  have  in  his  oontrol  or  possession "  a  protected 
fowl,  and  that  inasmuch  as  the  Act  of  1872  con- 
tains a  clause  exempting  foreign  birds  from  its 
operation,  and  the  subsequent  Act  of  1876  con- 
tains no  such  exempting  proviso,  the  protection  of 
wild  fowl  had  been  enlarged  and  extended  by 
the  substitution  of  such  more  oomprehensive 
words,  and  by  the  omission  of  such  proviso,  and, 
conseouently,  that  the  mere  oontrol  or  possession 
of  wila  fowl,  whether  foreign  or  not,  recently  killed, 
during  the  prohibited  season  was  an  offence 
I  against  the  Act  of  1876. 
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7.  After  hearing  the  witnesses  and  arguments 
on  both  sides,  the  magistrate  arriyed  at  the  con- 
dnsion  : 

First,  that  the  Act  of  1876,  as  appears  by  the 
preamble,  was  for  the  preservation  of  wild  fowl 
of  the  United  Kingdom  only,  and  that  for  their 
marketable  yalae  as  an  artiole  of  food  and  com- 
merce. 

Secondly,  that  the  wild  fowl  in  qaestion,  a 
ployer,  hayin^r  been  bought  or  received  of  or  from 
some  person  or  persons  residing  out  of  the  United 
Kingdom,  was  not  proved  to  be  a  wildfowl  of  the 
United  Kingdom. 

On  these  two  findings  the  magistrate  dismissed 
the  summons. 

Thirdly,  that  it  was  doubtful  whether  the  2nd 
section  of  the  Act  of  1876  was  intended  to  apply 
to  an  ofifering  or  exposing  for  sale  of  a  wild  fowl. 

This  section,  making  it  an  offence  for  anyone 
to  have  io  his  control  or  possession  any  wild  fowl 
recently  killed,  Sdc,,  within  the  limited  period,  the 
magistrate  considered  that  this  could  not  be  in- 
tended to  apply  to  the  possession  of  wild  fowl 
imported  from  Holland  or  elsewhere,  but  to  refer 
only  to  wild  fowl  recently  killed,  or  taken,  and 
found  on  the  person,  or  under  the  oontrol,  or  in 
the  pospession  of  one  engaged  in  killing  or  taking 
the  same,  in  the  United  Kingdom,  but  who  could 
not  be  proved  to  have  actually  killed  or  taken  the 
same. 

Fourthly,  the  magistrate  considered  that  pro- 
ceedings in  this  case  ought  properly  to  have  been 
taken  under  the  2nd  section  of  the  Act  of  1872, 
as  that  Act  provides  for  the  unlawful  exposing  or 
offering  for  sale  of  any  wild  bird,  &o,  (a  plover 
being  a  wild  bird  mentioned  in  the  Act  of  1872, 
and  also  a  wild  fowl  mentioned  in  the  Act  of  1876, 
recently  killed,  wounded,  or  taken) ;  and  the  Act 
of  1876  is  silent  as  to  the  exposing  and  offering 
snch  for  sale,  and  does  not  in  terms  repeat  the 
former  enactment.  The  magistrate  couHidered 
that  the  Act  of  1876  must  therefore  be  regarded  as 
an  amending  Act,  and  must  be  taken  concurrently 
with  the  Act  of  1872,  and  that,  as  the  facts  proved 
in  this  case  showed  an  exposing  and  offering  for 
Bale  within  the  meaning  of  the  2nd  section  of 
the  Act  of  1872,  that  section  applied,  and  further, 
that,  as  express  provision  is  made  for  exempting 
the  sale  of  a  "  wild  bird  "  from  the  penal  opera- 
tion of  that  section  if  it  were  proved  to  the 
Batisfaction  of  the  magistrate,  as  was  done  in  this 
caite,  that  the  said  wild  bird  was  brought  or  re- 
ceived of  or  from  some  person  or  persons  residing 
OQt  of  the  United  Kingdom,  no  conviction  could 
take  place. 

The  questions  of  law  submitted  for  the  opinion 
of  the  court  were : 

1.  Whether  the  Act  of  1876  makes  it  an  offence 
for  any  person  to  have  m  his  oontrol  or  possession, 
within  the  prohibited  time  a  wild  fowl  recently 
killed,  &o.,  although  such  wild  fowl  shall  have 
been  bought  or  received  of  some  person  or  persons 
residing  out  of  the  United  Kin^aom. 

2.  Whether  the  second  section  of  the  Act  of 
1876  applies  to  the  control  or  possession  (by  ex- 
posing or  offering  for  sale  in  a  shop),  of  a  wild 
lowl  recently  killed,  within  the  prohibited  time, 
such  exposing  or  offering  for  sale  being  a  distinct 
offence  in  itself,  punishable  under  the  2nd  section 
of  the  Act  of  1872,  if  such  wild  fowl  be  not  bought 
or  received  of  or  fh>m  some  person  or  persons 
Tosiding  oat  of  the  United  Kingdom. 
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Waddy,  Q.G.  (with  him  WiUia  Bund)  for 
the  appellant.  —  There  must  be  a  conviction. 
Under  the  2nd  section  of  35  <fe  36  Yict.  c. 
78  (the  Act  of  1872),  "  An  Act  for  the  Protec- 
tion of  Wild  Birds,"  Ac,  it  is  provided  that 
"  any  person  who  shall  knowingly,  or  with  intent, 
kill,  wound,  or  take  any  wild  bird,  or  shall  expose 
or  offer  for  sale  any  wild  bird,"  &c.,  shoula  be 
punishable,  but  that  statute  did  not  provide  that 
any  person  who  should  have  in  his  possession  any 
wild  bird.  Sac.,  should  be  punishable.  The  second 
Act,  39  <fe  40  Vict.  c.  29,  the  Act  of  1876,  supple- 
ments the  first,  which  hnd  been  found  insufficient, 
owing  to  the  difficulty  of  proving  that  a  person 
had  himself  killed,  wounded,  or  taken  the  bird. 
Under  the  first  Act,  proof  that  the  bird  had  been 
bought  or  received  out  of  the  United  Kingdom 
was  a  sufficient  defence.  Under  the  second  Act  it 
is  no  defence.  The  first  part  of  the  first  Act  with 
regard  to  exposing  for  sale  is  omitted  in  the  second 
Act,  thus  showing  that  it  is  not  necessary  for  a 
person  to  do  more  than  have  a  protected  bird  in 
his  possession,  to  bring  him  within  the  statute,  and 
the  second  part,  with  regard  to  the  reception  of  a 
bird  from  without  the  United  Kingdom,  is  also 
omitted,  showing  that  the  reception  from  any 
quarter  of  a  protected  bird  is  within  the  statute. 

Reginald  Brown  for  the  respondent. — There  can 
be  no  conviction. '  It  appears  from  the  first  Act 
that  Parliament  intendea  it  to  apply  to  birds  of  the 
United  Kingdom ;  and  the  second  Act  does  not 
repeal  the  second  section  of  the  first  Act.  The 
preamble  of  the  second  Act  says  their  further 
protection,  Le,,  the  wild  fowl  of  the  United  King- 
dom. In  this  case  the  fowl  is  not  from  the 
United  Kingdom.  If  a  conviction  were  obtained 
in  such  cases  as  this,  the  laws  of  England  would 
exercise  control  over  the  trade  of  other  countries 
in  birds.  [Lord  Colsbidgb. — If  tho  Act  accident- 
ally interferes  with  the  slaughter  of  birds  in 
foreign  countries,  is  that  an  argument  against  it  P 
The  Copyright  Act  prerents  printed  matter  being 
circulated  in  England  ;  but  it  does  not  prevent 
the  matter  being  printed  in  France.  So  this 
Act  may  prevent  the  importation  of  certain  pro- 
tected birds  during  prohibited  periods  into  Eng- 
land, but  it  does  not,  except  incidentally,  inter- 
fere with  the  slaughter  of  such  birds  in  other 
countries.]  If  the  contention  of  counsel  for  the 
appellant  be  good,  then  the  Legislature  has  re- 
pealed a  section  of  a  former  statute  without 
mentioning  it  expressly. 

Lord  Coleridge,  G.J. — Our  opinion  is  that  the 
judgment  of  the  magistrate  must  be  reversed,  and 
that  there  must  be  a  conviction  in  this  case.  The, 
first  Act,  which  is  the  statute  35  &  36  Vict.  c.  78 
enacts  in  its  2nd  section  that "  any  person  who  shall 
knowingly,  or  with  intent  kill,  wound,  or  take  any 
wild  bird,  or  shall  expose  or  offer  for  sale  any  wild 
bird  recently  killed,  wounded,  or  taken,  between 
the  i5th  March  and  the  Ist  Aug.  in  any  year,  shall 
on  conviotioo,"  <fec.,  "  unless  he  shall  prove  to  the 
satisfaction  of  tho  said  justice,"  &c,,  that  the  said 
wild  bird  or  birds  was  or  were  bought,  or  received 
on  or  before  the  said  15th  March,  "of  or  from 
some  person  or  persons  residing  out  of  the  United 
Kingoom."  Ooviously,  therefore,  under  that 
statute,  it  was  a  sufficient  defence  to  a  charge  of 
this  description  to  prove  that  the  wild  bird  in 
question  had  been  purchased  or  obtained  from 
some  person  residing  out  of  the  United  Kingdom. 
But     this     statute     was    supplemented    by    a 
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second  statute,  and  it  becomes  neoessaiy,  in 
a  decision  npon  this  case,  to  consider 
carefbllj,  first,  what  was  the  deficiency  in  the 
first  statute  which  the  second  statute  was  de- 
signed to  supply;  and,  secondly,  how  was  that 
deficiency  supplied  P  The  preamble  of  the  second 
Act  states  that  the  wild  fowl  of  the  United 
Kingdom  have  of  late  years  materially  decreased 
in  number  by  reason'of  their  being  inconsiderately 
slaughtered  during  the  time  that  they  have  eggs 
and  young,  and  that  owing  to  their  marketable 
value  the  protection  accorded  to  them  by  the  pro- 
visions of  the  former  Act,  t.  e.,  the  Act  of  1H72, 
has  proved  to  be  insufficient,  and  that  it  is  there- 
fore desirable  and  expedient  to  provide  for  their 
further  protection  during  the  breeding  season. 
How  is  toat  further  protection  accorded  to  them  P 
The  second  statute  omits  all  mention  of  exposing 
or  offering  for  sale  the  protected  bird,  and  makes 
it  penal  to  have  any  such  bird  in  control  or  pos- 
session within  the  prohibited  period.  It  alters 
the  date  of  the  prohibited  period  from  the  15th 
March  and  the  1st  day  of  Aug.  in  any  year,  to  the 
15th  of  Feb  and  the  10th  July.  It  further  omits  all 
mention  of  its  being  a  defence  to  a  charge  of  this 
nature  to  prove  that  the  bird  in  question  was  re- 
ceived from  some  one  residing  out  of  the  United 
Kingdom.  Mr.  Brown  argues  that  the  two 
statutes  must  be  taken  together,  that  the  second 
does  not  repeal  the  first,  and  that  what  would 
have  been  an  answer  to  the  former  statute  is  still 
an  answer  to  the  second,  and,  further,  that 
making  one  statute  to  repeal  another  which  it 
does  not  refer  to  is  an  unusual  mode  of  con* 
Btruing  an  Act  of  Parliament.  But  the  earlier 
Rtatute  i"i  expressly  referred  to,  and  amended  and 
strengthenea,  and  with  regard  to  the  question  as 
to  whether  a  subsequent  statute  can  repeal  a 
previous  statute,  which  it  does  not  in  express 
terms  repeal,  the  case  of  Michell  v.  Brown  (1 
Ellis  &  Ellis,  267)  will  be  found  very  instructive. 
In  that  case  it  will  be  found  that  the  statute 
19  Geo.  2,  c.  22,  s.  1,  which  imposed  a  penalty 
for  the  offence  of  throwing  ballast,  &o.,  into 
navigable  rivers,  was  impliedly  repealed  by 
the  subsequent  statute  54  Geo.  3,  c.  159, 
8.  11,  which  provides  a  different  punishment 
for  the  same  ofience,  and  prescribes  a 
difierent  mode  of  procedure,  althongh  the  pre- 
amble of  54  Geo.  3,  c.  159,  states  the  ex- 
pediency of  repealing  certain  other  statutes 
(which  are  repealed)  and  the  expediency  only  of 
enlarging  the  statute  19  Geo.  2,  c.  22.  Lord 
Campbell,  in  his  judgment,  says  :  "  If  that  part  of 
statute  19  Geo.  2,  c.  22.  on  which  this  conviction 
was  founded  be  still  in  force,  we  think  that  the 
conviction  would  be  supported  by  the  evidence. 
But  after  a  careful  comparison  between  this 
statute  and  statute  54  Geo.  3,  c.  159,  we 
have  come  to  the  conclusion  that  such  part  of  the 
former  statute  is  repealed.  ...  If  a  later 
statute  again  describes  an  offence  created  by  a 
former  statute,  and  affixes  a  different  punishment 
to  it,  varying  the  procedure,  <fec.,  giving  an  appeal 
where  there  was  no  appeal  before,  we  think  that 
the  prosecutor  must  proceed  for  the  offence  under 
the  later  statute.  .  .  These  considerations  may 
justify  the  editors  of  the  statutes  in  saying  that 
the  former  statute  is  repealed,  although  some  of 
its  enactments  are  extended  as  well  as  re-enacted, 
in  a  later  statute.  When  such  specimens  of 
legislation  come  before  us,  we  are  driven  to  form 


I  the  best  oonjeoture  we  can  as  to  the  intentions  of 
the  Legislature."  There  can  be  no  doubt,  there- 
fore, that  the  second  statute  does  repeal,  though 
not  in  terms,  the  part  of  the  former  statute  which 
renders  penal  an  exposing  or  offerinff  for  sale,  and, 
instead,  renders  the  possession  of  a  protected 
bird,  within  the  prohibited  period,  a  punishable 
offence,  and,  further,  that  the  second  statnte 
repeals  that  portion  of  the  former  statute  which 
allows  proof  that  the  bird  was  obtained  from  per- 
sons residing  out  of  the  United  Kingdom  to  con- 
stitute a  sufficient  defence.  It  is  further  said  that, 
if  the  law  be  construed  in  this  way,  the  slaughter 
of  birds  in  foreign  countries,  which  the  legislature 
of  those  countries  does  not  oontrol,  would  be  con- 
trolled by  British  law.  That,  however,  is  merely 
saying  in  other  words  that  the  direct  protection  of 
British  birds  means  the  indirect  protection  of 
foreign  birds.  There  must  be  a  conviction,  and 
the  judgment  of  the  magistrate  must  be  reversed. 
Geovs,  J. — This  clause  is  in  substitution  for  a 
clause  in  the  previous  statute.  How  does  the 
second  statute  provide  for  the  further  proseotion 
of  wild  birds  m  accordance  with  the  t^ms  of 
its  preamble  P  The  penalty  is  increased  for  one 
thing,  and  whilst  by  the  former  statute  the  first 
offence  is  punishable  by  a  reprimand  and  pay- 
ment of  costs,  and  subseouent  offences  by  a  fine 
not  exceeding  5«.  for  eacn  bird,  to  inolude  the 
costs  of  the  conviction,  the  second  statute 
makes  every  offence  punishable  by  a  Ine 
not  to  exceed  11.  for  every  bird  so  found  in 
possession  of  the  person  charged,  and  the  costs 
of  the  conviction.  There  are  two  distinct  pro- 
visions; and  it  is  not  as  if  a  new  provisioDy 
partly  consistent  with,  and  partly  varying  from, 
an  old  one  were  here,  but  the  old  one  is  directly 
altered  and  enlarged.  It  was  found  hard  under 
the  previous  Act  to  prevent  people  saying,  when 
detected  in  selling  English  protected  birds  during 
prohibited  periods,  that  the  birds  came  fVx)m  a 
foreign  country,  and  so  the  second  Act  fines  the 

Serson  who  has  a  protected  bird  in  his  possession 
uring  the  prohibited  period,  whether  the  bird  be 
a  toreign  bird  or  not.  The  two  questions  sub- 
mitted for  the  opinion  of  the  court  must  be 
answered  in  the  affirmative. 

Solicitor  for  appellant,  A.  Leslie, 
Solicitor  for  respondent,  T,  Bea/rd. 


Nov.  19  and  20. 

(Before  Grove,  Dekman,  and  Lindlet,  J  J.) 

Grant  v.  Overseers  of  the  Parish  of  Pagham  (o.) 

Parliament  —  County  vote  —  Disqualification  — 
Bribery  at  Election  (31  ^  32  Vict,  c.  125,  s.  43). 

Upon  the  trial  of  an  election  petition  im  1874,  in 
which  the  appellant  was  respondent^  under  the 
Election  PetUionsAct  1868,  the  judge  determined 
that  the  election  was  nvU  and  void,  and  ihs 
appellant  was  thereupon  unseated. 

The  judge  further  certified  and  reported  that  it  was 
proved  he/ore  him  that  the  appeUcmt  was  guiUy 
of  a  corrupt  practice  at  the  said  election  wOhin 
the  true  inteiu  and  meaning  of  the  Corrupt 
Practices  Prevention  Act  1854,  and  thai  the 
naiure  of  the  corrupt  practice  was  the  pro- 
mising before  and  at  the  time  of  the  said  eledion 
to  certain  voters  for  the  birrougn  and  other  inha' 
bitant-s  thereof  that  he  (the  appellant)  would,  in 

(a)   Reported  1^  J.A.  Foots,  Esq.,  Buxittar^kt  Lftw. 
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the  eifent  of  hM  being  reiumed  at  the  said  deletion 
land  after  eiAch  retflrn,  give  to  etl^eh  voters  and 
ttther  inhabitants  an  entertainment  oonsiBting, 
amongst  other  things,  of  meed  and  drink,  with 
the  intent  to  indnce  s^ich  voters  to  vote  for 
hifm,  the  appellant,  at  the  said  election. 

Held,  that  thu  report  did  not  amount  to  a  findina 
by  the  report  ofthejvdge  upon  an  election  peti- 
tion that  bribery  had  been  committed  by  or  with 
the  knowledge  or  consent  of  the  appellant,  so  a$ 
to  render  him  personally  guiUy  of  bribery  at  such 
election,  and  affect  him  with  the  disahUity 
imposed  by  31  8f  32  Vict.  c.  125,  s,  43. 

Ttsr  Grove,  J, — In  order  to  ascertain  whether  or  not 
such  personal  guilt  of  bribery  is  reported  ae 
h€unng  been  found,  the  report  alone  of  the  election 
judge  must  be  considered,  and  not  the  judgment 
given  upon  the  hearing  of  the  election  petition. 

Appeal  from  the  decision  of  the  revising  barrister 

for  the  Western  Division  of  the  Goantj  of  Sussex, 

disallowing  the  appellant's  vote. 
The  following  case  was  stated  : 

1.  The  said  Albert  Grant  claimed  to  hare  his 
name  inserted  in  the  list  of  voters  for  the  Western 
Division  of  the  oonntj  of  Sussex,  as  being  duly 
qualified  in  respeot  of  his  ownership  of  certain 
freehold  property  sitnate  in  the  parish  of  Pagham, 
in  the  polling  district  of  Bognor,  in  the  said 
division  of  the  said  county. 

2.  One  Eagene  Edward  Street,  a  voter  for 
West  Sussex,  duly  objected  to  the  said  appellant 
beincMso  inserted  on  such  list  of  voters. 

3.  TThe  claim  came  on  and  was  heard  before  me 
at  the  court  holden  by  me  as  revising  barrister  for 
the  said  Western  Division  of  the  county  of  Sussex, 
at  Bognor,  on  the  Ist  day  of  October  1877,  and 
the  said  Albert  Grant  was  proved  to  be  duly 
qualified  in  respect  of  his  said  claim,  unless  the 
objection  put  forward  by  the  said  Eagene  Edward 
Street,  and  mentioned  in  the  next  paragraph  of 
this  case,  should  be  decided  by  me  to  be  a  valid 
one. 

4.  The  said  objection  wa^i  that,  the  said  Albert 
Grant  having  been  returned  by  the  returning 
officer  for  the  borough  of  Kidderminster  as  having 
been  duly  elected  on  the  31st  day  of  January  1874 
to  serve  in  Parliament  for  the  said  borough,  a 
petition  had  been  presented  against  sach  election 
and  return,  and  at  the  trial  of  the  matters  alleged 
in  such  petition  before  Mr.  Justice  Mellor,  the 
election  judge  appointed  to  try  the  same,  sach 
election  and  return  were  determined  to  be  null 
and  void ;  and  that  the  certificate  and  report  made 
by  Mr.  Justice  Mellor,  as  such  election  iadge,  on 
the  trial  of  tbe  said  petition,  and  dated  the  17th 
day  of  July  1874,  rendered  the  said  Albert  Grant 
incapable  of  beio^  registered  as  a  voter  and  voting 
at  any  election  in  the  United  Kingdom  during 
aeven  years  next  after  the  said  17th  day  of  July  . 
1874. 

5.  The  certificate  and  report,  so  far  as  the  same 
is  material,  is  in  the  words  and  figures  following  : 
— **  Now  I,  Sir  John  Mellor,  Knight,  one  of  the 
judges  on  the  rota  for  the  trial  of  Election  Petitions 
in  England,  having,  according  to  the  Farliamen- 
tarj  Elections  Act  1868,  tried  the  matters  alleged 
in  the  said  petition,  and  determined  the  same,  do 
hereby  certify  and  report  that  at  the  trial  of  the 
matters  alleged  in  the  said  petition  I  determined 
that  the  said  Albert  Grant  was  not  duly  elected 
and  returned  as  to  the  said  election,  and  that  his 
election  and  return  were  and  are  wholly  nail  and 


void.  And  in  compliance  with  the  directions  of  the 
Parliamentary  Elections  Act  1868  I  further  certify 
and  report  that  it  was  proved  before  me  that  the  said 
Albert  Grant  was  guilty  of  a  corrupt  practice  at 
the  said  election  within  the  true  intent  and  mean- 
ing of  the  Corrupt  Practices  Prevention  Act  1854. 
And  I  further  report  that  the  nature  of  such 
corrupt  practice  was  the  promising  before  and  at 
the  time  of  the  said  election  to  certain  voters  for 
the  said  borough  of  Kidderminster  and  other  in- 
habitants  thereof  that  the  said  Albert  Grant 
would,  in  the  event  of  his  being  returned  at  the 
said  election  and  after  such  return,  give  to  such 
voters  and  other  voters  and  inhabitants  of  Kidder- 
minster an  entertainment  consisting,  among 
other  things,  of  meat  and  drink,  with  the 
view  and  intent  to  induce  sach  voters  to  vote 
for  him,  the  said  Albert  Grant,  at  such  election. 
And  I  further  report  that,  in  course  of  the  trial,  it 
appeared,  more  or  less  clearly,  that  a  number  of 
voters  had  been  induced  to  vote  for  the  said  Albert 
Grant  by  virtue  of  a  promise  made  to  them  by 
persons  canvassing  them  for  their  votes,  that  their 
names  should  be  put-  down  upon  a  committee,  and 
that  it  would  be  worth  to  them  IO9.  each  when  all 
was  over,  and  in  other  cases  that  they  would  be 
paid  for  their  services  when  it  could  be  done  with 
safety ;  but,  inasmuch  as  in  some  cases  the  per- 
sons implicated  were  not  clearly  identified  and  in 
other  cases  the  counsel  for  the  respondent  did  not 
call  them  to  contradict  or  explain  the  circum- 
stances on  the  groand  that  their  evidence  did  not 
affect  Mr.  Grant,  I  think  that  I  cannot  safely 
report  the  names  of  any  persons  as  having  been 
proved  to  have  been  guilty  of  bribery.  I  am  not 
able,  from  the  evidence  before  me,  to  report  that 
there  is  reason  to  believe  that  corrupt  practises 
extensively  prevailed  at  the  said  election. ' 

**  There  was  evidence  of  a  good  deal  of  illegal 
treating  daring  the  election.  But  it  was  not 
proved  to  my  satisfaction  to  have  been  corrupt." 

6.  The  evidence  produced  before  me,  and  ad- 
mitted by  the  claimant  and  objector,  as  common 
to  both,  consisted  of  a  return  to  an  order  of  the 
Honourable  the  House  of  Commons,  dated  12th 
June  187^1  for  a  copy  of  the  shorthand  writer's 
notes  of  the  judgments  delivered  by  the  jadges 
selected  in  pursuance  of  the  Parliamentary  Elec- 
tions Act  186:5,  for  the  trial  of  election  petitions, 
and  ordered  by  the  House  of  Commons  to  be 
printed  5th  Aug.  1874.  With  consent  I  annex 
to  this  case,  as  part  thereof,  a  copy  of  the  said 
return,  and  for  the  purposes  of  this  appeal  1  incor- 
porate in  this  case  as  facts  proved  before  me  the 
facts  stated  in  Mr.  Justice  Mellor's  judgment  and 
certiBcate. 

7.  After  hearing  arguments  in  support  of  the 
said  objection  and  against  the  said  claim,  and  argu- 
ments in  support  of  the  said  claim  and  against 
the  said  objection,  I  adjourned  the  further 
hearing  and  determination  of  the  said  claim  and 
objection  until  the  silting  of  the  court  to  be 
hoideu  by  me  as  such  revising  barrister  at 
Horsham,  within  such  western  division  of  the  said 
county  on  the  8th  day  of  Ontober  1877.  And  at 
such  further  hearing  I  did,  as  such  revising  bar- 
rister, decide  and  determine,  having  regard  to  the 
distinction  existing  between  bribery  and  treating 
as  afiecting  a  voter's  mind,  and  that  treating  as 
defined  in  the  Corrupt  Practices  Act  1854  doe^ 
not  include  a  promise  to  treat,  but  that  bribery, 
as  defined  in  the  said  Act,  does  include  a  promise 
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to  ffiye ;  and  having  re^iard  to  Mr.  Justice  Mel- 
lor  8  judgment  and  certificate,  and  to  the  nature 
of  the  promised  entertainment,  and  the  value  of 
the  proposed  accompanying^  gifts  as  set  forth  in 
Mr.  Justice  Mellor's  judgment,  and  for  other 
reasons,  that  the  corrupt  practice  reported  by  Mr. 
Justice  Mellor  to  the  House  of  Commons 
to  have  been  committed  by  the  said  Albert  Grant 
at  the  Kidderminster  election  was  and  amounted 
to  bribery  within  the  true  intent  and  meaning  of 
the  Corrupt  Fraotioes  Prevention  Act  1854  and 
the  Parliamentary  Elections  Act  1868,  and  was  not 
treating,  as  contended  before  me  on  his  behalf,  and 
that  consequently  it  was  found  by  the  said  report 
that  bribery  had  been  committed  by  the  said  Albert 
Grant  at  the  said  election,  I  accordingly  dis- 
allowed his  claim  to  have  his  name  inserted  in  the 
list  of  voters. 

If  the  court  shall  be  of  opinion  that  the  corrupt 
practice  found  by  the  saia  report  to  have  been 
committed  by  the  said  Albert  Grant  at  the  Kid« 
der minster  election  was  and  amounted  to  bribery 
within  the  true  intent  and  meaning  of  the  above- 
mentioned  Acts,  and  that  it  was  found  by  the 
said  report  that  bribery  had  been  committed  by 
the  said  Albert  Grant  at  the  said  election,  my 
decision,  so  far  as  it  disallowed  his  claim,  will  he 
aflSrmed. 

If  the  court  shall  be  of  a  contrary  opinion, 
then  my  decision  will  be  reversed,  and  such  order 
made  as  may  be  fitting. 

The  31  &  32  Vict.  c.  126  (the  Parliamentary 
Elections  Act  1868),  s.  143,  is  as  follows,  so  far  as  is 
material : — 

"Where  it  is  found  by  the  report  of  the  jadge  upon  an 
election  petition  under  this  Aot,  that  bribery  has  been 
oommitted  by,  or  with  the  knowledge  or  consent  of  any 
candidate  at  an  election,  such  candidate  shall  be  deemed 
to  bare  been  personallv  guilty  of  bribery  at  snch  election, 
and  his  election,  if  he  has  been  elected,  shall  be  void,  and 
be  ahall  be  incapable  of  being  elected  to,  and  of  tittixig  in 
fche  Hoase  of  Commons  dniing  the  seven  years  nextuter 
the  date  of  his  being  fonnd  gmlty ,  and  be  shall  be  further 
'ncapable  during  the  said  period  of  seren  years, 

(1)  Of  being  registered  as  a  voter,  ana  voting  at  any 
election  in  the  United  Kingdom. 

By  sect.  11,  sub-8ect.  14  of  the  same  Act,  it  is 
enacted. 

Where  any  charge  is  made  in  an  election  petition  of  any 
corrapt  practice  having  been  committed  at  the  election 
to  which  snch  petition  refers,  the  judge  ahall  in  addition 
to  snch  certificate,  and  at  the  same  time,  report  in  writing 
to  the  Speaker  as  follows : 

(a)  Whether  any  corrupt  practice  has  or  has  not 
been  proved  to  have  been  oommitted  by,  or  with 
the  knowledge  and  consent  of  any  candidate  at 
snch  election,  and  the  nature   of  snch   corrapt 
practice. 
Pollard  for  the  appellant. — The  question  for  the 
court  is  not  whether  the  appellant  has  been  guilty 
of  personal  bribery  or  not ;  but  whether  he  has 
been  so  found  by  the  report  of  an  election  judge. 
That  is  the  condition  of  the  disability  imposed  by 
the  statute.     He  has  not  been  so  found  by  the 
election  jodtje  in   his   repot  t;    and  neither  the 
revising  barrister  nor  this  court  have  jurisdiction 
to    try    the    case    over    again    {Lord    Hunting' 
tower    V.    Gardner,    1    B.    &    0.    297;    Britt   v. 
Bobineon,  23  L.  T.  Rep.  N.  S.  188 ;  L.  Rep.  5  C.P. 
503).     [Denman,  J. — You  say  that  the  election 
judge  is  the  sole  judge  both  of  law  and  fact,  and 
that  weare  not  to  say  whether  the  corrupt  practice 
stated  by  him  amounts  to  personal  bribery  or  not  P] 
Exactly.    In  the  present  case  another  revising  bar- 
rister has  actually  held  that  the  same  report  does 


not  amount  to  a  finding  of  personal  bribery,  eo 
that  the  evil  of  not  accepting  the  words  ol  the 
report  itself  as  conclusive  is  manifest.  First,  the 
appellant  contends  that  the  report,  in  order  to 
satisfy  the  section,  must  not  be  argumentative, 
but  must  find  personal  bribery  eo  nomine. 
Secondly,  this  report  does  not,  even  argumenta- 
tively,  amount  to  such  a  finding.  It  is  consistent 
with  snch  a  corrupt  practice,  '^mounting  even  to 
bribery  by  an  agent,  as  will  suffice  to  unseat ;  but 
there  is  a  distinction  between  such  bribery  and 
bribery  with  the  knowledge  or  consent  of  the 
candidate.  Besides,  it  has  been  held  that  an 
entertainment  of  meat  and  drink  comes  under  the 
head  of  treating  merely,  and  is  not  bribery  proper. 
Promising  to  do  an  act  cannot  be  an  offence 
greater  than  the  actual  performance  of  the 
promise. 

Grove,  J. — I  am  of  opinion  that  the  decision  of 
the  revising  barrister  should  be  reversed.  I  regret 
very  much  that  the  case  should  have  been  argued 
only  on  one  side,  and  that  the  court  should  thus 
have  been  deprived  of  the  great  advantage  of  hear- 
ing the  cases  and  statutes  which  may  be  in  point 
brought  before  them  on  behalf  of  boch  parties. 
We  can  only  act  npon  the  material  presented  to 
our  minds;  and  npon  these  I  am  of  opinion  that 
the  finding  of  the  learned  judge  in  this  case  does 
not  bring  the  case  within  sect.  43  of  31  &  32  Vict, 
c.  125,  the  Act  under  which  alone  the  voter  can  be 
disqualified.  An  election  judge  is  required  by  the 
Act  to  report  to  the  House  of  Commons  not  only 
whether  the  candidate  has  been  duly  elected  or 
not,  but  also  to  make  a  report  under  three  heads 
set  out  in  sect.  11,  sub-sect.  14,  and  has  also  an 
optional  power  of  adding  anything  else  that  it 
may  appear  desirable  to  him  to  report.  Under 
this  provision  he  is  directed  to  i*eport,  first, 
whether  any  corrupt  practice  has  or  has  not  been 
proved  to  have  been  committed  by  or  with  the 
knowledge  and  consent  of  any  candidate  at  the 
election,  and  the  nature  of  such  corrupt  practice. 
That  is  very  clear  and  explicit,  and  similar  words 
are  used  in  sect.  43  of  the  same  Act,  which  pro- 
vides that,  where  it  is  found  by  the  report  of  the 
judge  ut)on  an  election  petition  under  the  Act 
that  bribery  has  been  committed  by  or  with  the 
knowledge  and  consent  of  any  candidate  at  an 
election,  such  candidate  shall  be  deemed  to  have 
been  personally  guilty  of  bribery  at  such  election, 
and  his  election,  if  be  has  been  elected,  shall  be 
void,  and  he  shall  be  incapable,  amongst  other 
things,  of  being  registered  as  a  voter  and  voting 
at  any  election  in  the  United  Kingdom  during  the 
seven  years  next  after  the  date  of  his  being  found 
guilty  of  such  personal  bribery.  Now,  there 
is  no  doubt  at  all  that  the  learned  judge 
hss  not  reported  in  the  words  of  the  statute, 
because  he  has  not  reported  that  a  corrupt 
practice  has  been  committed  with  the  knowledge 
and  consent  of  the  candidate.  He  may  have  in- 
tended to  have  found  him  personally  guilty  within 
the  meaning  of  the  enactment  when  he  says  that 
he  has  been  guilty ;  but  he  has  not  said  so  in 
words  that  are  unambiguous  and  plain,  according 
to  the  Act  of  Parliament.  In  the  Corrupt  Prac- 
tices Act  1854  (17  &  18  Vict.  c.  102),  the  term 
'*  corrupt  practice  "  is  used  of  practices  committed 
without  the  knowledge  and  consent  of  the  candi- 
date, and  in  sect.  36  of  that  Act  it  is  expressly 
said  that  a  man  may  be  "  guilty  "  of  bribery  by  his 
agents  as  well  as  by  himself.    The  terms  of  sect. 
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46  of  the  31  &  32  Yiot.  o.  125  (the  Farliamentarj 
Elections  Aot  1868)  are,  to  my  mind,  still  stronger 
to  the  same  effect.  In  that  section  it  is  said  that 
for  the  purpose  of  disqualifying,  in  parsuance  of 
sect.  36  of  the  Gorrapt  Fr»^ices  Prevention  Act 
1854,  a  member  guilty  of  corrupt  practices  other 
than  personal  bribery  within  sect.  43,  the  report  of 
an  election  judge  shall  be  deemed  to  be  substi- 
tuted for  the  declaration  of  an  election  committee. 
Now  there  the  Act  expressly  distinguishes 
between  a  member  guilty  of  a  corrupt  practice  and 
»  member  guilty  of  a  corrupt  practice  committed 
with  his  knowledge  and  consent.  The  words  of 
sect.  43,  *'  committed  by  or  with  the  knowledge  and 
consent^"  are  not  contained  in  the  judge's  report, 
which  uses  expressions  not  necessarily  imputing 
personal  knowledge  or  personal  guilt ;  and  I  there- 
fore am  of  opinion  that  on  the  face  of  this  report 
it  is  consistent  with  it  that  Mr.  Grant  was  guilty 
of  a  corrupt  practice  not  necessarily  committed 
with  his  knowledge  and  consent,  but  by  his  agent. 
The  learned  judi^e  goes  on  to  state  the  nature  of 
the  corrupt  practice,  and  the  same  infirmity — or 
rather  the  same  absence  of  the  words  of  the  section 
imposing  the  penalty — is  still  noticeable:  "And 
I  further  report  that  the  nature  of  such  corrupt 
practice  was  the  promising  before  and  at  the  time." 
The  report  does  not  say  by  whom  the  promise 
was  given,  and  does  not  do  more  to  fix  it  upon  the 
candidate  than  the  first  branch  of  the  report  does. 
On  the  whole  it  appears  to  me  that  there  is  nothing 
which  is  not  consistent  with  guilt  by  the  agent  of 
the  candidate,  and  without  the  knowledge  and 
consent  of  the  latter.  It  is  necessary  to  see,  in 
construing  a  penal  statute,  that  the  offence  comes 
clearly  within  that  which  the  Act  contemplates, 
and  it  does  not  appear  to  me  that  the  offence  set 
out  on  the  face  of  this  report  is  clearly  within  sect. 
43  of  the  Parliamentary  Elections  Act.  I  also 
think  that  we  should  not  regard  the  explanatory 
terms  of  the  judgment  for  two  reasons :  first, 
becanse,  as  a  rule,  in  ordinary  cases  the  reasons 
of  a  judgment  are  not  eridence  for  the  court,  because 
they  are  remarks  openly  expressed  by  the  learned 
judge,  who  may  comment  upon  the  witnesses  and 
make  a  number  of  remarks  which  are  not  evidence 
at  all;  and,  secondly,  because  the  whole  qualifi- 
cation of  sect.  43  is  made  to  depend  not  upon  the 
judgment  of  the  judge,  but  upon  his  report.  This 
report,  therefore,  being  consistent  with  the  candi- 
date having  been  guilty  by  an  agent  only,  it  is 
unnecessary  to  consider  the  other  point  argued  by 
Mr.  Pollard,  as  to  its  being  impossible  that  a 
promise  should  amount  to  bribery  when  the  actual 
performance  of  the  promise  does  not. 

DsNKAN,  J. — I  entirely  concur  in  regretting 
that  only  one  side  has  been  argued  by  counsel  in 
this  case.  It  is  one  of  considerable  importance, 
but  all  the  questions  that  have  been  raised  need 
not  be  decided.  We  were  anxious  that  it  should 
be  discussed  before  a  judge  of  so  much  experience 
in  elections  as  my  brother  Grove,  and  for  that 
reason  were  glad  tnat  a  great  part  of  yesterday's 
argument  should  be  repeated  to-day.  The  case 
tarns  upon  the  short  question  whether  it  has  been 
lound  in  this  case  by  the  report  of  an  election 
judge  that  bribery  has  been  committed  by  or  with 
the  knowledge  and  consent  of  the  candidate,  who 
is  the  present  appellant.  The  barrister  seems  to 
bav3  thought  that  the  finding  of  the  judge 
amounted  to  a  finding  to  that  effect.  On  the  first 
point  that  has  been  raised  before  us,  that  no  End- 


ing will  do  unless  the  offence  pointed  at  is  stated 
expressly  and  in  so  many  words,  and  that  the 
omission  to  do  that  here  is  fatal,  it  is  not  necessary 
to  decide.  It  has  been  argued,  and  some  authority 
has  been  cited  for  it.  that  it  is  necessary  that  the 
offence  should  be  reported  by  the  judge  in  the 
very  words  of  the  statute.  That  mav  be  so ;  but 
yet  some  ver^  startling  results  would  follow  from 
such  a  doctrme.  An  election  judge  might  have 
reported  facts  which  all  the  world  could  say 
amounted  to  groiss  bribery,  and  yet  the  man 
might  be  left  in  possession  of  his  franchise.  I  do 
not  decide  the  case  upon  that  ground,  especially 
as  we  have  only  heard  the  argument  of  counsel  on 
one  side.  It  may  be  necessary  to  meet  it  here- 
after, but  I  do  not  intend  to  decide  it  now.  I 
agree  with  my  brother  Gro^e  in  holding  that  this 
is  a  case  in  which  it  does  not  appear  with  reason- 
able certainty  that  personal  bribery  has  been 
committed.  The  judge  has  found  Mr.  Grant 
guilty  of  a  corrupt  practice,  and  that  the  corrupt 

Eractice  was  the  promising  of  an  entertainment  if 
e  were  elected ;  but  I  so  entirely  agree  with  the 
observations  of  my  brother  Grove  as  to  this  find- 
ing that  I  will  only  say  that,  even  though  it  may 
not  be  necessary  to  use  the  express  words  of  sect. 
43  of  the  Act,  there  must  be  a  statement  equivalent 
to  them,  and  here  there  is  no  such  statement.  It  is 
unnecessary,  therefore,  to  consider  whether  the 
facts  as  reported  by  the  judgo  would  have 
amounted  to  personal  bribery  if  done  with  the 
knowledge  ana  consent  of  the  candidate.  It  would 
certainly  be  rather  startling  that  a  mere  promise 
to  treat  should  be  looked  upon  as  something  more 
serious  in  its  consequences  than  treating  itself, 
the  actual  performance  of  the  promise.  It  may  be 
that  it  would  not  be  straining  the  law  to  treat  it 
merely  as  equivalent  to  actual  treating,  so  as  not 
to  amount  to  bribery.  I  wish  to  leave  that 
question  alone,  and  to  confine  my  decision  to  that 
point  which  my  brother  Grove,  J  J.  has  treated. 

LiNDLBT,  J. — I  am  of  the  same  opinion.  The 
only  point  we  have  to  consider  is  whether  this 
findingof  the  learned  judge  comes  within  sect.  43 
of  the  Parliamentary  Elections  Act.  That  section 
imposes  the  penalty  of  disqualification  where  it  is 
found  by  the  report  of  a  judge  upon  an  election 
petition  chat  bribery  has  been  committed  by  or  with 
the  knowledge  and  consent  of  the  candidate. 
There  is  no  form  of  report  given  in  the  Act,  and 
no  actual  or  precise  words  need  be  employed ;  but, 
still,  in  the  absence  of  any  finding  that  the  candi- 
date has  been  guilty  of  bribery  by  himself  or  with 
his  knowledge  and  consent,  if  that  has  to  be  spelt 
out  of  the  facts  as  stated,  I  do  not  think  that  is 
sufficient.  Now,  when  we  come  to  look  at  this 
report,  it  is  by  no  means  clear  that  bribery  has 
been  committed  within  sect.  43  of  the  Act.  I 
think  the  words  should  be  so  dear  and  precise  as 
to  leave  no  reasonable  doubt  as  to  their  effect. 
The  appeal  must  be  allowed,  and  the  vote 
allowed.  • 

Decision  reversed ;  no  costs. 

Solicitors  for  the  appellant,  Robinson  and 
Preston,  for  Bostock  and  hawlinsont  Hordham. 


94 


MAGISTEATES*  CASES. 


O.P.  Div.] 


BSAL  V,  FOKD. 


[O.P.  Div. 


Monday,  Nov.  19. 
(Before  DsNiCAir  and  Lindlbt,  JJ.) 
Beal  V,  FoBB.  (a) 

Parliament — Borough,  vote — ReMence — 2  Will.  4, 

c,  45,  8,  27. 

The  name  of  the  appellant,  bein&  upon  the  list  of 
voters  for  a  horough^  was  oojected  to  on  the 
ground  that  he  had  not  resided  for  the  sia 
calendar  months  requvred  by  2  Will,  4,  c,  45, 
8.  27,  within  tlie  limits  of  the  borough  or  within 
semen  miles  thereof 

It  was  proved  thai  the  appellant  had  occupied  a 
house  within  the  prescribed  limits  as  tenant 
during  paH  of  the  time  ;  but  that,  for  a  period  of 
two  calendar  months  out  of  the  six  months  re- 
quired by  the  statute,  he  luid  lived  with  his  wife 
and  child  in  a  cottage  occupied  by  his  molher-in' 
IcMj,  The  cottage  so  occupied  was  one  of  certain 
houses  called  '*  Free  Cottages,"  granted  by  the 
trustees  thereof  to  inhabitants  of  the  borough  free 
of  rent,  and,  under  certain  reoulations,  one  of 
which  provided  that  no  person  should  reside  unth 
any  inmaie  vriihout  the  permission  of  the 
trustees.  Such  permission  had  not  in  this  case 
been  given. 

It  was  further  proved  that,  on  one  night  in  the 
course  of  the  two  months,  the  appellant  had  been 
absent  in  London  on  business,  leaving  his  wife 
and  child  in  the  said  cottage. 

Held  thai  the  requirements  as  to  residence  in  2 
Will,  4,  c,  45,  s,\?,  had  bem  fulfilled. 

Affbal  from  the  decision  of  the  revising  barrister 
for  the  city  and  county  and  borough  of  lixeter. 

The  following  case  was  stated : — 

At  a  court  held  by  me,  the  barrister  appointed  to 
revise  the  list  of  voters  for  the  city  and  county 
and  borough  of  the  city  of  Exeter,  brutton  John 
Ford  duly  objected  to  the  name  of  James  Beal 
bein^  retained  on  the  lis^  of  persons  entitled  to 
voie  in  the  election  of  members  for  the  borou(;h 
of  Exeter,  in  respect  of  a  freehold  house  in 
Albion-place  in  the  parish  of  Heavitree,  on  the 
ground  that  the  said  James  Beal  had  not  resided 
for  six  calendar  mouths  next,  previous  to  the  last 
day  of  July  in  the  present  year,  within  the  said 
borough,  or  within  seven  miles  thereof,  pursuant  to 
2  Wilt  4,  c.  45,  s.  27. 

The  following  facts  were  duly  proved  before  me: 

1.  The  qualification  of  the  said  James  Beal  was 
duly  proved,  and  admitted  in  all  other  respects. 

2.  On  31st  July  1876,  the  appellant  resided  in  a 
house  (which  he  occupied  as  tenant),  situate  in 
Queen's- road,  in  the  parish  of  St.  Thomas  the 
Apo^itle,  within  the  said  borough,  where  he  con- 
tinued to  reside  until  the  29th  day  of  March  in  the 
present  year  1877. 

n.  On  the  said  29th  day  of  March,  the  appel- 
lant's term  having  expired,  he  gave  up  possession 
of  his  residence  in  Queen's-road,  and  he,  his  wife, 
and  child  of  necessity  went  to  his  wife's  mother's 
house,* she  being  a  widow,  (at  her  invitation),  with 
the  intention  of  remaining  there  (if  he  was  so 
permitted)  until  such  time  as  he  could  obtain  a 
suitable  dwflling-houBe  within  the  said  borough. 

4.  The  mother-in-law  of  the  appellant  resides  at 
No.  5,  Mount  Durham,  within  the  t<aid  borough. 
The  houte  so  occupied  by  her  is  one  of  a  number 
of  houses  called  the  **  Free  Cottages,"  which  are 
given  by  the  trustees  of  the  same  to  inhabitants 

(a)  Beported  by  J.  A.  Foote,  Eiq.,  Barrister-at-Law. 


of  Exeter,  to  be  occupied  free  of  rent  during  the 
pleasure  of  the  trustees. 

The  following  are  the  printed  rules  of  the  Free 
Cottages  : 

Bnles  contained  in  the  tmst  deed. 

Except  in  a  case  of  a  married  ooaple,  no  penon  shall 
reside  with  any  inmate,  except  by  pennission  of  the 
trustees. 

Every  inmate,  by  whomsoever  nominated,  shall  be 
subject  to  the  rules  and  orders  of  the  tmeteee,  and  shall 
be  subject  to  dismissal  by  the  trustees  as  hereinaftar 
mentdoned. 

The  tmstees  shall  from  time  to  time  hare  full  power 
and  authority  to  remove  and  displace  any  person  from 
the  cottages  who  shall  wilfully^  transgress  snoh  rales  or 
orders,  or  be  gnil^  of  other  misconduct. 

Bye-laws  and  regulations  (amongst  others) : 

1.  No  inmate  shall  receive  parochial  relief  without  the 
special  consent  of  the  trostees,  and  every  inmate  shall 
be  considered  as  occupying  during  the  pleasure  of  the 
trustees. 

2.  Anv  inmate  marrying  shall  within  one  week  give 
notice  thereof  to  tiie  trustees,  who  wUl  be  at  liberty  to 
regard  such  marriage  as  a  forfeitore  of  the  cottage,  and 
the  like  regulation  shall  apply  to  the  withdrawal  of  the 
guaranteed  allowance  to  any  inmate  or  any  material 
alteration  in  his  or  her  circumstances. 

5.  From  the  said  29th  of  March  to  the  29th  of 
May  in  the  present  year  the  appellant  (with  the 
exception  of  one  night,  the  night  of  the  2nd  o£ 
April  1877,  when  absent  in  London  on  business) 
continuously  lived  and  slept  in  the  house  so  oocn- 
pied  by  his  mother-in-law.  The  appellant's  wife 
and  child  lived  and  slept  in  the  said  house  of  the 
appellant's  mother-in-law  every  day  and  night 
throughcut  the  whole  period  from  the  said  29th 
of  March  to  the  said  29th  of  May,  durine  the 
whole  of  which  time  the  appellant  and  his  wi^and 
child  exclusively  used  and  occupied  one  sleepingp 
apartment  in  the  said  house,  but  lived  during  the 
day  in  certain  other  rooms  in  the  said  house,  and 
occupied  them  in  common  with  the  appellant's 
mother-in-law,  and  during  this  period  had  no 
other  residence  or  dwelling  within  the  said  borougb 
or  in  any  other  place.  The  appellant's  mother-in- 
law  had  not  obtained  any  permission  from  the 
trustees,  as  required  by  rale  1,  to  hare  her  son- 
in-law  to  reside  with  her. 

6.  The  appellant  did  not  pay  his  mother-in-law 
for  such  use  and  occupation,  but  lived  there  as  her 
guest,  without  any  interference  on  the  part  of  the 
trustees,  until  the  said  29th  of  May,  when  he  went 
to  reside  in  the  house  in  which  he  is  now  residing, 
which  house  is  also  within  the  said  borough. 

7.  The  appellant  is  a  clerk  to  a  solicitor  carrying 
on  business  in  the  said  city  of  Exeter. 

On  behalf  of  the  objector  it  was  urged  that, 
from  the  29th  of  March  to  the  29th  ol  May  the 
voters  had  no  residence  within  the  said  borough 
or  seven  miles  thereof: 

First,  because  the  room  which  he  used  at  his 
mother-in-law's  house  was  used  by  him  as  her 
guest  or  visitor. 

Secondly,  because  that  the  house  in  which  he 
resided  for  this  time  being  an  almshouse,  the  occa- 
pier  had  no  right  by  the  rules  of  the  Free  Cottages 
to  give  him  the  separate  and  entire  use  and  ooca- 
pation  of  any  room  in  the  said  house.  The  case  of 
Ford  V.  Pye  (L.  Eep.  9  0.  P.  269)  was  relied  on. 

On  behalf  of  the  voter  it  was  urged, 

That  during  the  whole  of  the  six  months  pre- 
viously to  the  31st  Jnly  1877,  he  actually  resided 
within  the  said  borough. 

That  the  residenoe  at  the  mother-in-law's  was 
bond  fides  and  that  he  went  there  with  the  inten- 
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iion  of  remaiiiiiig  there  until  he  ooald  find 
another  suitable  dwelling,  and  did  remain  there 
until  that  object  was  aeoompli«hed. 

That  he  had  had  the  separate  and  entire  use  and 
oocnpation  of  a  sleeping  apartment  in  the  hoase 
of  hifl  mother-in-law  without  interraption  on  the 
part  of  the  trostees  daring  the  time  he  resided 
there. 

That  he  was  a  tenant  at  will  of  the  said  room  of 
his  mother-in-law. 

That  in  the  case  of  a  freehold  qualification  all 
that  was  required  was  that  the  voter  should 
actually  and  bodily  reside  within  the  borough  or 
seven  miles  thereof. 

That  the  words  of  the  statute  "  shall  have  re- 
sided "  should  be  read  as  "  shall  have  lived  "  or 
"  have  had  "  a  "  residence  "  or  "  dwelling." 

That  the  case  of  Ford  v.  Pye  did  not  apply. 

I  decided  that  the  residence  required  by  the  Act 
is  that  of  a  bond  fide  inhabitant  having  a  domus 
of  his  own  within  the  distance  therein  set  out. 

That  the  said  James  Beal  between  the  29th 
March  and  29ch  May,  1877,  was  a  trespasser  ab 
initio,  or,  at  most,  a  visitor  in  the  house  of  his 
mother-in-law.  That  the  six  months'  residence 
was  thereby  interrupted.  I  therefore  expunged 
hia  name  from  the  said  list. 

The  question  for  the  opinion  of  the  court  is 
whether,  consistently  with  the  above  facts  stated, 
I  oould  legally  find  that  the  said  James  Beal  had 
not  resided  for  the  six  months  next  previous  to  the 
last  day  of  July  in  the  present  year  within  the  said 
borough. 

If  the  court  should  be  of  opinion  on  the  question 
in  the  a£Birmative  the  list  is  to  remain  unaltered. 
li  the  court  should  be  of  opinion  in  the  negative 
the  name  of  the  said  James  Beal  is  to  be  inserted 
in  the  list  of  voters,  and  the  register  of  voters 
amended  accordingly. 

Sect.  27  of  2  Will.  4,  c.  45,  provides  that  no  per- 
son shall  be  registered  in  any  year  as  an  elector  for 
a  city  or  borough  ''unless  he  shall  have  resided 
for  six  calendar  months  next  previous  to  the  last 
day  of  July  in  such  ypar  within  the  city  or  borough, 
or  within  the  place  sharing  in  the  election  for  the 
city  or  borougn,  in  respect  of  which  city,  borough, 
or  place  respectively  he  shall  be  entitled  to  vote,  or 
within  seven  statute  miles  thereof,  or  of  any  part 
thereof." 

A.  Charles,  Q.C.  and  Buchnill  for  the  appellant. 
— ^The  decision  of  the  barrister  was  erroneous.  The 
case  tarns  upon  the  meaning  of  the  word  "reside" 
in  2  WiU.  4,  c.  45,  sect.  31.  Until  that  statute 
there  was  no  enactment  as  to  the  necessity  that  a 
voter  should  reside  within  the  borough.  He 
might  have  resided  anywhere,  and  merely  have 
come  up  to  vote.  The  statute,  however,  has 
avoided  giving  any  deBnition  of  the  term  "  resi- 
dence," and  does  not  limit  it,  as  sect.  29  does  the 
term  "  occupation,"  to  that  of  an  owner  or  tenant. 
A  voter  may  reside,  or  rather  sleep,  anywhere  he 
likes,  provided  only  that  it  is  within  the  prescribed 
limits.  So  far  as  the  provision  as  to  the  franchise 
18  concerned,  he  might  sleep  under  a  hedge.  In 
J2.  V.  8owton  (cited  in  Burn's  Justice,  tit. 
"Toor,"  "  Settlement  by  Estate")  it  was  said  that 
a  man  is  a  stranger  on  the  first  day  after  his 
arrival  in  a  place,  a  guest  on  the  second,  and  an 
inhabitant  on  the  third.  At  any  rate,  mere  bodily 
presence  within  the  statutory  limits  is  sufficient  to 
make  him  a  resident  for  this  purpose. 

Bompiu,  Q.C.  for  the  respondent. — First,   the 


term  "  reside "  in  this  section  is  used  of  a  man 
having  a  fixed  local  house  uf  his  own.  There  are 
good  reasons  why  this  should  be  the  law  as  to 
boroughs  and  not  as  to  counties.  Secondly,  even 
if  residence  is  to  be  taken  merely  as  equivalent  to 
existence  within  the  limits,  then  that  existence 
must  be  continuous ;  and  the  mere  fact  that  the 
voter's .  wife  and  family  were  left  behind  during 
the  night  of  his  absence  does  not  prevent  his 
residence  in  this  sense  from  having  been  broken. 
On  that  night,  at  least,  he  was  away  without  the 
legal  right  of  returning  to  any  home  whatever. 
He  cited  on  the  first  point 

Whitehome  v.  Thomas,  7  M.  A  G.  1 ; 

P<yu)0ll  V.  GueMl,  11  L.  T.  Bep.  N.  S.  599 ;   34  L.  J., 

C.P.69; 
Ford  V.  Pye,  29  L.  T.  Rep.  N.  8.  684 ;  L.  E.  9,  C.  P. 

269. 

Denman,  J. — ^The  decision  of  the  court  must  be 
for  the  appellant.    The  revising  barrister  decided 
the  '^ase  on  the  ground  that  the  residence  required 
is  that  of  a  bondfi/ie  inhabitant  havinf|r  a  place  of 
residence  of  his  own ;  and  the  addition  that  he 
goes  on  afterwards  to  make,  that  he  regarded  the 
claimant  as  a  trespasser  ab  initio,  does  not  seem 
to  me  relevant.    The  statute  gives  a  vote  to  all 
persons    who    have    the     property    qualification, 
requiring    only  in  addition    that    there  shall  be 
residence  within  certain  limits  during  the  last  six 
months  before  they  exercise  it.    The  word  resi- 
dence has  not  necessarily  the  same  meaning  here 
that  it  has  in  other  statutes  referring  to  dinerent 
kinds  of  franchise.     Great  expense  was  formerly 
incurred  by  bringing  in  voters  to  take  part  in 
elections,  ro  as  to  throw  a  heavy  burden  upon  the 
candidates,  and  to  disappoint  those  who  had  more 
direct  knowledge  of  the  place,  and  a  greater  interest 
in  it.     But  I  du  not  think  that  in  imposing  that 
limit  of  residence  it  was  intended    to  make  the 
restriction  so  strict  as  that  contended  for  by  Mr. 
Bom  pas.    All  that  was  necessary  was,  that  the 
person  who  exercised  che  vote  should  not  have 
ceased  to  know  the  place,  and  to  be  interested  in 
it,  so  as  to  be  still  in  the  fair  construction  of  law 
a  resident.    Then  it  is  said  that  the  tenure  of  the 
voter  in  this  particular  case  was  precarious,  and 
that  he  might  have  been  turned  out  at  any  time 
if  certain    paHies   had    chosen.     That  does  not 
appear  to  me  to  affect  the  question.     lb  is  said 
also  by  Mr.  Bom  pas,  that  if  the  person  who  resides 
in  this  sense  is  away  for  a  single  day,  he  must  be 
held  to  have  broken  his  residence.    I  think  that 
is  a  fallacy.     Looking    at   the  subscance  of   the  * 
thing,    I    do    not    think    that    his    absence    for 
a    single   night   in   London   on    business    broke 
his  residence  in  such  a  manner  as  to  take  away 
from  him  his  franchise ;  and,  further,  looking  at 
the  subsequent  addition  made  by  the  barrister  to 
the  case  before  us,  I  think  that  the  distinction 
between  the  two  kinds  of  residence  which  the 
statutes  contemplate  may  not  have  been  brought 
before  the  barrister's  attention.    The  cases  which 
have  been  cited  are  not,  I  think,  applicable  to  this 
particular  enactment,  and  need  not  be  further 
considered. 

LiNDLET,  J. — I  am  of  the  same  opinion.  The 
whole  question  is  as  to  the  meaning  of  the  word 
"reside"  in  2  Will.  4,  c.  45,  s.  31.  In  this  case 
the  voter  seems  to  have  had  a  house  of  his  own 
for  a  certain  time,  and  after  that  he  lived,  in  point 
of  fact,  with  some  of  his  family  in  another  house 
within  the  prescribed  limits.    In  every  sense  he 
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seems  to  me  to  have  had  his  residence  within  those 
limits.  I  am  not  prepared  at  present  to  follow 
Mr.  Charles  to  the  fall  extent  of  his  argument, 
that  any  presence  within  those  limits  will  do,  and 
that  a  man  may*  in  fact  be  regarded  as  resident 
who  has  no  residence  at  all,  which  is  really  what 
his  contention  comes  to.  Bat  I  think  that  here, 
according  to  the  facts  as  stated  in  the  case,  the 
voter  did  in  reality,  daring  the  six  months,  reside 
in  the  place,  and  that  it  was  as  much  his  home  as 
any  he  ever  had.  The  vote  should,  therefore,  have 
been  allowed.  Decision  reversed. 

Solicitor  for  the  appellant,  HamiUon,  for  J,  W, 
Friend,  Exeter. 

Solicitor  for  the  respondent,  J,  E,  Fox,  for  H. 
and  B.  /.  Ford,  Exeter. 


Nov.  21,  24,  and  26. 

(Before  Gbove  and  Lindlet,  JJ.) 

Phillips  v,  Heksok.  (a) 

Lodger  —  Under'tenani  —  Distress  for  rent  — 
Lodgers'  Protection  Act  1871  (34  ^  36  Vict. 
c.  79). 

A.,  the  tenant  of  a  house,  let  the  greater  portion  of  it 
wifwmished  to  B.,  her  hrother'in-law,  tmder  a 
written  agreement,  B.  occupied  part  and  sub-let 
part.  A.  paid  the  rent  to  the  superior  landlord, 
and  the  rates  and  taxes. 

Held,  that  B.  was  a  lodger  within  the  meaning  of 
the  Lodgers'  Protection  Act. 

The  fact  thai  a  person  is  unc^er^tenant  of  part  of  a 
house  is  not  inconsistent  with  his  being  a  lodgefr. 

This  was  an  action  for  ThrongfuUy  seizing  a  1odger*s 
farnitare. 

The  evidence  given  at  the  trial  was  to  the 
effect  that  a  Mrs.  Ffolkes,  sister-in-law  of  the 
plaintiff,  was  lessee  of  No.  3,  Park-lane,  B.egent*s 
Park,  at  a  rent  of  170L  per  annum,  the  defendant 
being  her  landlord.  The  plaintiff,  under  an  agree- 
ment dated  18th  Dec.  1875,  took  the  greater  part  of 
tbe  rooms  in  the  house  from  Mrs.  Ffolkes,  leaving 
her  in  occupation  of  the  rest.  She  was  to  pay  the 
rent  of  the  house  to  the  landlord,  and  the  rates 
and  taxes.  The  rooms  taken  b^  the  plaintiff  were 
uufurniubed,  and  he  put  a  considerable  amount  of 
furniture  therein.  Two  of  the  rooms  were  under- 
let by  him.  The  defendant,  failing  to  obtain  pay- 
ment of  his  rent  from  Mrs.  Ffolkes,  sent  broker's 
men,  who  seized  all  the  furniture  in  the  house,  in- 
cluding the  plaintiff's.  In  consequence,  the  plain- 
tiff brought  this  action,  and  obtained  300L  damages. 
The  above-mentioned  agreement  of  Dec.  18,  1875, 
between  the  plaintiff  and  Mrs.  Ffolkes,  was  as 
follows : 

The  said  Jane  Ffolkes  doth  agree  to  let  onto  the  said 
(George  Phillips,  and  the  said  George  Phillips  doth  agree  to 
take  from  the  twenty-fifth  dav  of  December  instant,  for 
a  quarter,  and  unless  either  oi  the  said  parties  shall  give 
to  the  other  three  months'  notice  to  quit  preTions  to 
the  end  of  the  said  term,  but  not  otherwise,  from  thence 
afterwards  for  another  quarter  year  and  so  on  hrom 
quarter  to  quarter,  while  and  until  one  of  the  said 
parties  shall  give  to  the  other  three  months*  notioe  to 
quit.  All  thikt  kitchen,  dining-rooms,  drawing-rooms, 
second  fioor,  three  rooms  on  third  floor,  together  witii 
the  appurtenances,  at  and  under  the  quarterly  rent  or 
sum  of  twentj-seren  pounds  ten  shillings,  the  same  to 
be  paid  on  the  day  of  the  expiration  of  each  quarter 
of  a  year  during  the  term  or  terms  aforesaid,  and  the 
first  payment  to  commence  on  the  2dth  day  of  March 
1876  next,  which  said  quarterly  rent  or  sum  of  twtoity- 
seven   pounds  ten  ihimngs,   the   said  George  PhiUips 

(q,)  Beported  by  A.  H.  Bzttlbstov,  Esq.,  Barrister^ai-Law. 


doth  agree  to  pay  accordingly  free  and  clear  of  and 
from  all  deduetions  whatever.  And  the  said  Jane  Ffolkaa 
doth  also  agree  to  pay  all  taxes  and  assessments  for 
the  said  premises  and  keep  the  same  in  good  and  suffi- 
cient repair  during  the  term  or  terms  aforesaid,  damage 
by  fire  or  other  inevitable  accident  only  excepted. 

As  witness  the  hands  of  the  asid  parties. 

Gbobob  Phixjjpb, 

Maria  Phillips.  Jamb  Ffolkss. 

At  the  trial  it  was  contended  for  the  defendant 
that  the  above  agreement  was  a  coUnsiTe  one 
between  the  plaintiff  and  Ffolkes,  that  the  plain- 
tiff never  intended  to  pay  rent  to  Ffolkes,  bat 
conspired  with  her  to  defraud  the  landlord. 

A  rule  had  been  obtained  for  a  new  trial  on  the 
ground  that  Manisty,  J.,  before  whom  the  action 
was  tried,  misdirected  the  jury  in  telling  them 
that  the  plaintiff  was  a  lodger  within  thn  meaniimr 
of  the  Lodgers'  Protection  Act,  and  on  other 
grounds. 

K&inp,  Q.C.  and  Gibbons  now  showed  cause. — 
Mrs.  Ftolkes  remained  in  occupation  of  the  house, 
paying  the  rent  to  the  landlora,  when  it  was  paid 
by  anyone,  and  the  rates  and  taxes.  When  the 
broker's  men  came  to  seize  the  furniture,  Mrs. 
Ffolkes  locked  them  out,  and  they  had  to  break  in. 
There  is  nothing  inconsistent  in  the  agreement 
with  the  plaintiff  being  a  lodger,  and  the  fiM^ts 
show  that  he  was  so. 

Murphy,  Q.G.  and  Shaw  in  support  of  the  rule. 
— The  Act  is  confined  to  lodgers,  because  they 
have  no  stake  in  the  house,  a  mere  licence  to 
occupy.  But  this  agreement  gives  the  plaintiff 
something  more  than  that.  A  lodger  cannot  bring 
trespass  quare  clav^um  fregit  (Com.  Dig.) ;  but  a 
person  occupy ina:  under  this  agreement  could 
bring  such  an  action.  He  is  an  under-tenant,  not 
a  lodger.  [Lindlet,  J. — The  question  is  whether 
he  may  not  be  both.] 

The  following  cases  were  cited  in  the  course  of 

the  argument : 

Monks  V.  Dykes,  4  M.  &  W.  567 ; 

Allen  V.  Liverpool,  L.  Bep.  9  Q.  B.  180, 191 ; 

Roads  V.  Overaeera  of  Trumpington,  L.  Bep.  6  Q.  B. 

56,62; 
Barnes  v.  Peters,  L.  Bep.  4  C.  P.  539 ; 
Smith  V.  Overseers  of  St.  MiehaeVs,  Cambridge,  3  E. 

&E.390;  dOL.  J.  77,M.  C. ; 
Toms  V.  Luckitt,  5  C.  B.  23,  38 ; 
Smith  V.  Lancaster,  L.  Bep.  5  C.  P.  246. 

Nov.  26. — Grove,  J. — I  am  of  opinion  that  this 
rule  must  be  discharged.  The  chief  question 
that  we  have  to  decide  is,  whether  certain  furni- 
ture upon  which  a  landlord  distrained  for  rent  in 
arrear  was  the  furniture  of  a  lodger  within  the 
meaning  of  the  Lodgers'  Protection  Act.  The 
facts  are,  that  a  Mrs.  Ffolkes,  being  tenant  of  a 
house,  let  a  large  part  of  it  unfurnished  to  the 
plaintiff,  who  was  her  brother-in-law,  by  a  written 
agreement,  and  that,  her  rent  being  subsequently 
in  arrear,  the  landlord  distrained  upon  furniture 
in  the  house  which  belonged  to  the  plaintiff.  The 
written  agreement  is  as  follows  [reads  it].  It  was 
contended  that  this  agreement  created  an  under- 
tenancy,  and  was  not  applicable  to  an  occupation  as 
a  lodger.  We  are  of  opinion  that  it  is  nnueoes.<«ary 
to  decide  whether  this  agreement  did  or  did  not 
create  an  under-tenancy ;  as  it  appears  to  us  that 
the  fact  of  the  plaintiff  being  an  unaer-tenant  would 
not  be  inconsistent  with  his  oeiog  also  a  lodger.  The 
question  is  not  whether  the  agreement  may  orei^ 
a  tenancy,  but  whether  it  prevents  the  plaintiiT 
being  considered  a  lodger.  The  Act  itself  gives 
no  assistance  to  a  definition  of  what  constitntes  a 
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lodger.  The  mere  &ct  that  a  person  oooapiee  the 
greater  part  of  the  house  certainly  does  not  nega* 
tive  the  idea  of  his  beinff  a  lodger.  The  cases 
cited  seem  to  show  that  the  reaX  test  is  whether 
thA  landlord  continues  to  occupy  any  part  of  the 
house,  retaining  his  character  of  master  of  it. 
We  had  before  us,  a  day  or  two  ago,  the  ques- 
tion whether  a  particular  house  was  a  common 
lodiciiig-house  within  the  meaning  of  the  Public 
Health  Act.  That  statute  may  require  a  very 
different  definition  of  the  term  "  lodging-house, 
because  its  object  is  difierent,  yis.,  to  pre- 
▼ent  dirt  and  disease.  Here  the  object  is  to 
protect  the  goods  of  persons,  between  whom 
and  the  landlord  there  is  no  direct  privity,  and 
who  do  not  owe  any  rent,  from  being  seisea.  It 
is  unnecessary  to  say  anything  as  to  the  argu- 
ment that  the  effect  of  this  agreement  would  be  co 
give  a  right  to  bring  an  action  of  trespass  against 
the  landlord,  which  it  is  said  a  lodger  could  not 
bring,  further  than  that  we  think  tluit  it  contains 
nothing  inconsistent  with  the  plaintiffs  bein^  a 
lodger.  As  to  the  other  point,  that  the  question 
whether  the  agreement  was  a  collusive  one  was 
not  left  to  the  jury,  we  are  of  opinion  that  it  was 
in  substance  left  to  them.  We  think,  however, 
that  the  damages  were  excessive ;  and  the  rale  for 
a  new  trial  will  only  be  discharged  upon  the 
plaintiff's  agreeing  to  reduce  the  damages  to 
150Z. 

LiNDUiY,  J. — I  agree  with  my  brother  Grove 
that  this  rule  should  oe  discharged.  With  respect 
to  the  question,  whether  the  plaintiff  was  a  lod^r 
within  the  meaning  of  the  Lodgers'  Protection 
Act,  considerable  difficulty  exists  in  determining 
who  is  a  lodger  within  that  Act.  The  Act 
throughout  uses  no  other  description  of  the 
persons  coming  within  its  scope  than  the  word 
*' lodgers."  Aithongh  there  is  perhaps  in  this 
case  a  strong  temptation  to  adopt  a  narrow  con- 
struction of  the  Act,  we  onght  to  resist  that  and 
give  the  full  benefit  that  we  think  the  Act  in- 
tended. I  am  not  prepared  to  say  that  an  under- 
tenant may  not  be  a  lodger.  It  seems  to  me  that 
to  say  so  would  be  to  narrow  the  scope  of  the 
Act.  Of  course  an  under-tenant  need  not  neces- 
sarily be  a  lodger.  He  might  be  in  exclusive 
occupation  of  the  tenement,  and  then  he  certainly 
would  not  be.  But  the  mere  fact  that  a  person  is 
an  under-tenant  is  not  conclusive  against  bis  being 
a  lodger.  I  have  no  doubt  that  the  agreement  be- 
tween the  plaintiff  and  Mrs.  Ffolkea  did  create  an 
nnder-tenancy,  but  that  is  not  the  question  we 
have  to  decide.  I  think,  whether  we  look  at  this 
agreement  or  at  the  facts  of  the  case,  there  is 
nothing  inconsistent  with  the  plain  tiff  *8  being  a 
lodger. 

IMe  discharged^  the  plaintif  agreeing  to  reduce 
the  damages  to  1501. 
Solicitor  for  the  plaintiff,  0.  H.  Finch. 
Solicitor  for  the  defendant,  /.  0.  Tompkins. 
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FHday,  Nov.  23. 

(Before  Gaove  and  Lindlet,  JJ.) 

Lanodon  (app.)  V.  B&OADBENT  (resp.)  (a) 

Com mnn    lodging'ho nse  " —  Unregistered — Public 

Health  Act  1875. 
A  lodging'house,  where  hawJcers  and  persons  of  a 
similar  doss  were  received,  staying  for  various 

(«)  Reported  by  A.  H.  BnTLsnov,  Esq.,  Fanirter-at  Law. 
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periods,  honing  iheir  meals  in  one  room,  and 

afing  siBopence  a  night,  held  to  he  a  common 
ging-house  within  the  meaning  of  the  Tuhlic 
Health  Act  1875,  and  therefore  to  require 
registration. 

SPBCIA.L  Gasb. 

1.  At  a  Fett^  Session,  holden  at  Gumbleton,  in 
and  for  the  division  of  Branton,  in  the  county 
of  Devon,  on  the  5th  Feb.  1877,  an  information 
preferred'  by  William  Edgar  Langdon,  as 
clerk  to  the  local  board  of  health  of  the  district 
of  Ilfracombe,  in  the  said  county,  such  local  board 
bein^  the  urban  sanitary  authority  of  the  said 
district  (hereinafter  called  the  appellant),  against 
the  said  Benjamin  Broadbent  (hereinafter  <»dled 
the  respondent),  under  sect.  86  of  the  Public 
Health  Act  1875,  for  that  he,  the  said  Bezgamin 
Broadbent,  lodging-house  keeper  of  Ilfracombe 
aforesaid,  on  the  22nd  Jan.  instant,  at  the  parish 
of  Ilfracombe,  in  the  said  county,  then  and  there 
being  a  keeper  of  a  common  lodging-house  within 
the  true  intent  and  meaning  of  the  Public  Health 
Act  1875,  and  within  the  said  district  of  Ilfra- 
combe, unlawfully  did  receive  into  such  house,  as 
lodgers,  one  George  Jones  and  others,  such  house 
not  being  duly  registered  as  required  by  the  said 
Act,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  was  heard  and  deter- 
mined by  us,  the  said  justices,  the  said  parties 
respectfully  being  present  or  represented,  and 
upon  such  hearing  we  ordered  that  the  said  in- 
formation should  be,  and  tbe  same  was  by  such 
order,  then  and  there  dismissed. 

2.  And  whereas  the  appellant  being  dissatisfied 
with  our  determination  upon  the  hearing  of  the 
said  information  as  beinff  erroneous  in  point  of 
law,  pursuant  to  sect.  S  of  the  statute  20  & 
21  Yict.  c.  43,  duly  applied  to  us  in  writing  to 
state  and  sign  a  case  setting  forth  the  facts  and 
the  grounds  of  such  our  determination  as  afore- 
said for  the  opinion  of  this  court,  and  he  duly 
entered  into  a  recognisance  as  required  by  the  said 
statute  in  that  behalf. 

3.  Now,  therefore,  we  the  said  justices,  in  com- 
pliance with  the  said  application  and  the  provi- 
sions of  the  said  statute  20  <fe  21  Vict.  c.  43,  do 
hereby  state  and  sign  the  following  case : — 

4.  Upon  the  hearing  of  the  information  the 
following  evidence  was  adduced  before  us  on 
behalf  of  the  appellant,  that  is  to  say : 

Henry  Lang,  sworn,  said : 

I  am  olerk  to  Mr.  Lanffdoo,  who  is  clerk  of  the  Bfra* 
oombe  Looal  Board  of  Health.  That  board  ha«  b^ 
reflolation  directed  the  present  proceedinffs  to  be  ixisti- 
tnted.  I  have  referred  to  the  register  of  common 
lodging-houses,  and  find  that  the  defendant  is  not 
registered  as  the  keeper  of  snoh  honse. 

John  Shepherd,  sworn,  Haid  : 

I  am  a  poUoe  constable,  stationed  at  Ilfracombe. 
The  defendant  lives  in  High-street,  Ilfracombe,  where 
he  has  a  shop  and  keeps  a  lodging-house.  He 
baa  done  so  daring  the  time  he  has  lodged  on 
those  premises,  which  is  abont  six  months.  Before 
that  he  carried  on  similar  bnsinees  on  premises  at 
the  bottom  of  Chnroh-hill.  He  baa  received  hawkers, 
bone  gatherers,  and  men  whom  we  have  suspected  of 
begging ;  and  one  or  two  have  been  convicted.  Person n 
of  that  class  have  come  to  me  for  lodging,  and  I  have 
recommended  them  to  defendant's  honse,  for  there  was 
no  other  place  to  recommend  them  to.  I  have  seen  these 
people  in  the  back  kitchen.  On  the  22nd  Jan.  last,  a 
chair  mender,  named  Jones,  was  lodging  there,  and  had 
been  there  a  fortnight  or  three  we^s.  There  are  two 
sawyers  there  now,  and  one  of  them,  as  I  beheve,  a 
relation  of  Mrs.  Broadbent.    There  is  a  yonsg  man,  a 
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ttMon,  ifaflM,  MMi  a  oaa  Bwmed  BsMiy,  who  hawln  fish 
and  loungea  aboat  the  rtreeta.  He  hM  been  tiiere  some 
ooanderaole  time.  A  man  with  his  irlfe  and  child,  an 
itinezant  maker  and  hawker  of  piotnM  frames,  lodged 
there  some  time.  A  drover  oame  to  me  on  the  22nd  Jan. 
last.  He  asked  me  where  he  ooold  get  lodginn,  and  I 
sent  him  to  defendant's  honse,  and  he  ttsyed  there  that 
night. 

On  cross-examination  by  the  solicitor  for  the 

respondent*  the  witness  said : 

There  are  no  registered  lodging-honses  in  Hfraoombe, 
and  that  is  an  aooommodation  whioh  is  wanted.  Defendant 
kept  a  similar  honse  before,  bnt  I  don't  know  whether  it 
was  registered  or  not.  I  don't  know  whether  he  has  a 
refreshment  lioenoe  for  this  house,  bnt  I  hate  heard  him 
say  he  has.  It  is  a  more  modem  honse  and  different  to 
the  one  he  formerly  ooonpied.  Mrs.  Broadbent  told  me 
one  day  last  week  that  the  landlord  of  the  honse  would 
not  allow  it  to  be  kept  as  a  oommon  lodging-house.  I 
hare  known  mnsician*,  the  Japanese,  or  what  th^  call 
themselTes,  stopping  there  for  a  night. 

Henry  Lang  called  by  Sir  Bruce  Chichester, 
Bart,  (one  of  the  justices),  said : 

There  is  no  registered  lodging-house  in  Bfraoombe  at 
present.  The  house  defendant  formerly  ooonpied  was 
registered. 

John  Shepherd,  re-ezaniined  by  the  solicitor  for 
the  appellant,  said : 

As  &r  as  I  can  judge  defendant  carries  on  a  precisely 
similar  business  to  what  he  did  at  the  old  house,  recdTing 
lodgers  for  a  short  time.  I  hare  orer  and  over  anin 
sent  lodgers  there,  and  Mrs.  Broadbent  has  sent  tkem 
to  the  police  station  to  ask  if  ^e  should  tske  them 
in.  I  haye  said  she  could,  but  she  was  not  compelled  to 
do  BO.  I  cannot  see  that  there  is  any  difference  in  the 
defendant's  business  now  to  what  it  was  in  the  old  house. 

George  Potter,  sworn,  said  : 

I  am  a  police  constable  stationed  at  Bfraoombe.  I 
have  heard  the  cTidence  given  by  tibie  witness  Shepherd, 
and  can  corroborate  all  he  has  said. 

Gtorge  Jones,  sworn,  said : 

I  am  a  chair  mender,  and  resident  at  Exeter  (  'or 
the  present  I  am  staying  in  Ilfracombe  and  lodging 
at  defendant's  house,  paying  sixpence  a  night. 
A  picture-frame  maker,  witii  his  wife  and  child  stayed 
there  for  eight  or  nine  days.  I  hare  lodged  there 
about  three  weeks,  and  there  are  others  who  miTe  been 
there  about  as  long.  I  have  worked  in  the  back  kitchen, 
and  the  picture-fmme  maker  worked  there  also.  His 
wife  did  not  cook  there,  but  in  the  other  kitchen.  We  all 
had  our  meals  in  the  Idtohen  at  the  same  table.  A  fish 
hawker  lodges  there,  and  he  has  told  me  he  has  done  so 
for  two  years.  I  only  know  one  person  who  has  lodged 
there  for  a  single  night. 

5.  The  preceding  evidence  raised  doubts  in  our 
minds  whether  we  were  in  law  entitled  to  hold 
that  the  respondent  was  the  keeper  of  a  common 
lodg^ng-honse  within  the  true  meaning  of  those 
wonls  in  the  Public  Health  Act,  1875  and  we 
thereupon  ordered  that  the  said  information 
should  be,  and  the  same  was  by  such  order,  then 
and  there  dismissed. 

6.  The  question  of  law  arining  on  the  above 
statement  for  the  opinion  of  this  court,  therefore, 
is,  whether  upon  the  evidence  above  stated  we 
were  entitled  or  bound  to  hol<^,  as  a  matter  of  law, 
that  the  respondent  was  the  keeper  of  a  common 
lodging-hocse  within  the  true  meaning  of  those 
words  in  the  Public  Health  Act  1875. 

7.  It  was  contended  for  tlie  defendant  that  the 
question  for  us  was  one  of  fact,  namely,  whether, 
upon  the  evidence  produced  by  the  complainant, 
it  was  proved  to  our  satisfaction  that  the  defen- 
dant was  the  keeper  of  a  common  lodging-house 
within  the  meaning  of  the  Public  Health  Act  1875, 
and  that  we  rightly  decided  upon  such  evidence, 
and  that,  therefore,  our  decision  was  not  erro- 
neous in  point  of  law. 


8.  If  the  court  ahonld  be  of  opinion  thai  our 
decision  was  wrong,  the  said  order  of  diamissal  is 
to  be  quashed,  and  the  oonrt  is  humbly  solicited, 
aoooiding  to  the  power  vested  in  the  court  by  the 
said  statute  (20  A  21  Vict  c.  43),  to  remit  the  case 
to  us,  the  said  justices,  with  the  opinion  of  the 
court  thereon,  or  to  maks  such  oraer  as  to  the 
court  may  seem  fit. 

9.  If  the  oourt  shall  be  of  opinion  that  our 
decision  #aa  right»  the  said  order  of  dismissal  is 
to  stand« 

Given  under  our  hands  this  I5th  day  of  June* 
in  the  year  of  our  Lord  1877. 

A.  G.  Bassbtt, 
A.  Abthub  Ntb. 

A.  OharleSf  Q.O.  and  Mwrck  for  the  appellant. 

8t  Aubyn  for  the  respondent. 

Gbovx,  J. — I  am  of  opinion  that  this  case 
must  be  sent  back  to  the  magistrates.  If  they  had 
given  any  reasons  for  their  decision  I  should  have 
been  inclined  to  say  that  the  question  here  was 
one  of  fact  upon  which  their  finding  would  be  con- 
clusive. But  they  have  left  the  (question  to  us  as 
a  matter  of  law  whether,  assuming  the  evidence 
set  out  in  the  case  to  be  true,  they  were  bound  to 
hold  that  the  house  in  question  was  a  common 
lodging-house  within  the  meaning  of  the  Public 
Health  Act  1875.  I  am  of  opinion  that  there  is 
ample  evidence  that  it  was.  it  appears  to  have 
received  all  comers,  the  itinerant  character  of  the 
greater  number  of  the  lodgers  making  it  probable 
that  they  did  not  as  a  rule  make  any  long  stay  at 
the  house.  The  object  of  this  provision  in  the  Act 
being  to  promote  health  by  preventing  dirt  and 
overcrowding,  the  evidence  seems  to  me  clearly  to 
show  that  this  is  a  house  to  which  such  a  provision 
is  applicable.  Of  course  each  case  must  be  decided 
on  its  own  facts.  There  may  be  lodging-houses 
resorted  to  by  a  higher  class  of  persons  to  which 
the  term  "  common  lodging-house  "  would  not  be 
applicable.  The  case  does  not  find  whether 
these  lodgers  occupied  separate  sleepini; 
apartments.  But  I  do  not  think  it  in  nev.'essary  to 
snow  that  the  lodgers  are  all  herded  together,  in 
order  to  bring  the  case  within  the  statute.  Even 
if  a  common  room  is  necessary  to  constitute  a 
common  lodging-house,  the  evidence  here  shows 
that  they  all  took  their  meals  together.  I  think, 
therefore,  that  the  decision  of  the  magistrates  was 
wrong. 

LiNDLET,  J. — I  am  of  the  same  opinion.  It  is 
very  difficult  to  define  what  a  common  lodging- 
house  is ;  but  it  is  not  very  difllcult  to  define  it 
by  a  type.  If  one  looks  at  sects.  86  to  89  of  the 
Act.  it  IS  evident  that  the  kind  of  house  that  is 
meant  is  one  that  is  open  to  all  comers,  and  there- 
fore requires  supervision  in  order  to  insure 
cleanliness.  The  upper  classes  in  society  are 
fastidious,  and  will  not  go  to  dirty  houses ;  they, 
therefore,  exercise  the  necessary  supervision  for 
themselves.  That  this  house  did  require  such 
supervision  is  shown,  I  think,  by  the  evidence  as 
to  the  class  of  persons  who  frequented  it.  I 
therefore  hold  that,  this  was  a  common  lodging- 
house  within  the  meaning  of  the  Act. 

Dedaion  of  the  'tncLgiBtrates  reversed^  vfithotU 
costs. 

Solicitors  for  the  appellant,  Church,  Sons,  and 
Clarke,  for  Thome,  Barnstaple. 

Solicitors  for  the  respondent,  Kennedy,  Hughes, 
and  Kennedy,  for  B,  /.  Bencrqft,  Barnstaple. 
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Ballaxd  v.  Bobihs. 
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Mrnidayt  Nov.  19. 

(Before  DsiTHAjr  and  Luiblbt,  J  J.) 

Ballabd  t/.  BoBiNS.  (a) 

FctrUament — County   vote — Liel   of   Voters — Oor^ 
rection  of  mistake — 6  Vict  c.  18,  «.  40. 

Tht  name  of  the  appeUantt  who  claimed  a  vote  for 
the  county  as  an  occupier  of  house  and  land^  rated 
at  12L  and  upwards,  under  (he  Representation  of 
the  People  Act  1867,  together  with  a  correct  stat&- 
ment  of  that  qualificaiion,  appeared  in  the  register 
of  voters  under  the  heading,  "  Voters  in  respect  of 
property  including  Occupiers  at  a  rent  of  502.  dnd 
upwards"  Hotice  of  objection  to  the  retention  of 
the  voter's  name  tda^  giijenf  the  objection  being  to 
the  ndiwre  of  the  qualification  and  to  the  column 
in  which  such  qualijication  appeared. 

The  appeUavU  had  not,  in  fact,  such  a  6ualifieaHon 
as  to  entitle  him  to  remain  upon  the  list  where  his 
name  appeared^  hut  possessed  the  qualification 
aduaUy  set  aid  after  his  name.  The  appellant's 
name  did  not  appear  upon  the  alphabetical  list  of 
persons  entitled  to  vote  in  respect  of  the  occupor 
tion  as  owner  or  tenant  of  lands  or  tenements  of 
the  raieahle  value  of  122.  or  upwards,  which  had 
heen  made  out  by  the  overseers  under  31  ^  32 
Vict.  c.  58,  s.  19,  nor  had  he  sent  notice  of  daim 
to  be  placed  thereon. 

Seld,  that  the  revising  barrister  was  empowered  by 
6  Vict.  c.  18,  s.  40,  to  correct  the  mistake  by  strik' 
ing  out  the  appeUanVs  nams'  and  inserting  it  in 
the  "  separate  list "  uruLer  Hie  heading  where  it 
should  properly  have  appeared. 

Appeal  from  the  decision  of  the  revising 
barrister  for  the  coanty  of  Southampton,  who 
stated  the  following  case  t 

In  the  register  of  voters  for  the  parish  of  Lynd- 
fanrst,  in  the  Totton  polling  district  for  the  county 
of  Southampton,  under  tne  heading  "voters  in 
respect  of  property,  including  occupiers  at  a  rent 
of  502.  and  upwards,"  the  name  of  John  Ballard, 
the  appellant,  appeared  in  its  alphabetical  order. 

In  the  third  column,  under  the  heading  "nature 
of  qualification,"  was  inserted  "  occupier  of  house 
and  land  rated  at  122.  and  upwards." 

Notice  of  objection  was  given  to  the  name  of 
the  appellant  being  retained  on  the  list,  tl^e 
objection  being  to  the  third  column  and  to  the 
nature  of  his  qualification. 

There  were  twelve  other  persons  whose  names 
appeared  in  this  list  in  B  similar  manner,  and  with 
a  qualification  similar  to  that  of  the  appellant, 
and  of  these  seyen  had  been  objected  to. 

It  was  admitted  that  the  appellant  had  not,  in 
fact»  such  a  qualification  as  to  entitle  him  to  be 
upon  this  list;  but  he  had  the  qualification  sot  oat 
iD  the  third  column. 

There  was  an  alphabetical  list  of  persons 
entitled  to  vote  "in  respect  of  the  occupation  as 
owner  or  teiiitut  of  lands  or  tenements  of  the  rate- 
able value  of  122.  or  upwards."  In  this  list  the 
names  of  the  apnellant  and  the  other  twelve 
persons  mentioned  above  did  not  appear,  nor  did 
ne  or  they  send  notice  of  claim  to  be  placed 
thereon  before  the  25th  Aug.,  as  provided  by 
31  &  32  Yict,  c.  58,  s.  17. 

It  was  contended  that  the  appellant,  possessing 
a  qualification  which  would  entitle  him  to  vote,  it 
was  a  mistake  his  name  appearing  in  the  first- 
mentioned  list  instead  of  in  the  122.  occupiers'  list, 

(a)  Beportod  by  J.  A.  Footb,  Esq.,  BKnisttrat-Law. 


and  that  under  6  Yiot.  o.  18,  8.  40,  this  might  be 
corrected  by  the  revifdng  barrister  by  striking  the 
name  of  the  appellant  out  of  the  list  in  which  it 
appeared,  and  inserting  it  in  the  122.  ooonpiers* 
list. 

I  was  of  opinion  that  I  had  no  power  to  do  this, 
and  I  struck  out  the*  name  of  the  appellant  and 
the  seven  other  persons  objected  to,  and  refused 
to  insert  them  in  the  122.  occupiers'  list. 

Notice  of  appeal  was  given,  and  this  case  is 
stated  at  the  request  of  the  appellant  and  the  other 
persons  whose  names  were  struck  out,  the  appeals 
10  whose  cases  are  consolidated  herewith. 

If  my  decision  was  wrong,  the  names  of  the 
appellant  and  the  seven  other  persons  named  in 
the  schedule  hereto  are  to  be  inserted  in  the  list  of 
persons  "  entitled  in  respect  of  the  occupation  as 
owner  or  tenant  of  lands  or  tenements  of  the  rate- 
able value  of  122.  or  upwards." 

The  schedule  above  referred  to — George  Half- 
acre,  George  Harris,  Stephen  Harvey,  Stephen 
Olden,  Charles  Pack,  James  White,  and  William 
Bolter  Withiers. 

Bidley  (for  the  appellant). — This  was  a  mistake 
which  should  have  been  corrected  by  the  revising 
barrister.  Sect.  40  of  6  Vict.  c.  18  enacts  that 
the  barrister  "  shall  correct  any  mistake  which 
shall  be  proved  to  him  to  have  been  made  in  any 
list.  .  .  .  provided  always  that,  whether  any 
person  shall  be  objected  to  or  not,  no  evidence 
shall  be  given  of  any  other  qualification  than  that 
which  is  described  in  the  list  of  voters  or  claim, 
as  the  case  may  be ;  nor  shall  the  barrister  be  at 
liberty  to  change  the  description  of  the  qualifica- 
tion as  it  appears  in  the  list,  except  for  the  pur- 
pose of  more  clearly  and  accurately  defining  the 
same."  Here  the  qualification  is  correctly  stated, 
and  the  only  defect  is  that  it  appears  with  the 
name  under  the  wrong  heading.  It  will  be  con- 
tended by  the  respondent  that  the  section  only 
enables  the  revising  barrister  to  amend  the  register 
of  voters,  and  not  to  transfer  from  one  list  to 
another;  but  this  isa  miRapprefaension.  The  list 
directed  by  sect.  19  of  the  31  &  32  Vict.  c.  58  is 
in  reality  only  a  portion  or  subdivision  of  the 
whole  list  of  voters,  and  that  this  is  the  meaning  of 
the  Act,  is  shown  by  the  use  of  the  words  "  list " 
and  "  lists  "  respectively  in  sects.  6,  7,  31,  and  37. 
Until  the  Representation  of  the  People  Act  1867 
(30  &  31  Vict.  c.  102)  there  was  only  one  list  for 
the  barrister  to  amend,  and  sect.  59  of  that  Act 
provides  that  it  shall  be  read,  together  with  6  Vict, 
c.  18;  and,  lastly,  if  the  barrister  is  not  empowered 
to  amend  the  "separate  list"  directed  in  sect.  19  of 
31  <fe  .32  Vict.  c.  58,  under  section  40  of  the  earlier 
statute  (6  Vict,  c  18),  he  has  no  power  to  touch  it 
at  all,  since  that  is  the  only  enactment  giving  him 
authority  to  correct  mistakes. 

Hooper  (for  the  respondent). — This  is  not  an 
application  to  correct  a  mistake  in  a  list,  but  to 
transfer  a  name  bodily  from  one  list  to  another. 
An  intending  objector,  looking  for  the  appellant's 
name,  would  look  under  the  proper  heading,  and, 
not  finding  it  there,  would  be  misled.     He  cited 

Bennett  v.  Brumfitt,  19  L.  T.  Eep.  N.S.  283 ;  L.  Rep. 

4  C.P.  407; 
Mather  v.   Overseers  of  Allandale,  23  L.  T.  Bep. 

N,6.  539 ;  L.  Bep.  6  0.  P.  273. 

Denman,  J. — This  objection  turns  mainly  upon 
sect.  40  of  the  statute  6  Vict.  o.  18,  which  enacts 
that  the  revising  barrister  shall  correct  any  mis* 
take  which  shall  be  proved  to  him  to  have  been 
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made  in  the  list,  with  a  proviso  that  no  change 
shall  be  made  in  the  description  of  the  qoalifioation. 
In  the  present  case  the  name  was  on  the  register, 
and  the  list  has  been  made  ont  in  saoh  a  way 
that  it  appears  the  voter  is  entitled  to  his  vote  bj 
virtue  ox  the  501.  qualification,  the  real  fact  being 
that  he  is  not  entitled  by  that,  but  by  virtue  of 
the  12L  Qualification.  The  objection  has  been 
taken  on  the  ground  that  his  name  has  been  put 
in  the  wrong  place — in  the  list  of  those  entitled 
under  the  501.  qualification  instead  of  that  of  the 
tenants  or  occupiers  of  lands  or  tenements  rated 
at  12L  The  question  is  whether  that  objection  is 
fatal ;  whether  the  revising  barrister  must  disallow 
the  vote,  because  the  subsequent  statute,  the  31 
A  32  Yict.  c.  58,  provides  that  there  shall  be 
separate  lists  of  the  502^  and  the  121,  voters.  It 
appears  to  me  that  this  is  a  mere  play  upon  words. 
There  is  nothing  in  the  statute  to  that  effect.  It 
enacts  that  there  shall  be  a  separate  list  of  the 
122.  voters ;  but  not  a  separate  fist  in  this  sense, 
that  it  shall  cease  to  be,  or  not  be,  a  portion  of  the 
voters  for  the  particular  parish  or  district.  I 
think  it  would  be  a  statute,  if  that  were  its  mean- 
ing, imposing  a  duty  on  the  overseers,  or  enabling 
them  to  perform  a  function  which  might  be  most 
unjust  in  its  operation,  i.e.,  the  power  of  disquali- 
fjring  the  voters  by  placing  them  in  the  wrong 
list.  It  is  not  necessary  to  construe  sect.  40  of 
the  Act  (6  Yict.  o.  18)  in  that  manner.  Its  natural 
meaning  is  that  the  revising  barrister  shall  correct 
any  mistake  in  any  list  of  voters,  no  matter  of  how 
many  portions  that  list  may  consist.  There  is 
nothing  in  it  to  say  that  a  man  whose  qualification 
is  truly  described  m  any  part  of  the  list  shall  be 
disfranchised,  because  the.  barrister  is  tied  hand 
and  foot,  so  as  not  to  be  able  to  transfer  a  name 
from  one  part  of  the  list  to  another.  As  his 
decision  was  given  simply  upon  that  question,  I 
think  that  the  barrister  took  a  limited  view  of  his 
powers,  and  that  the  correction  should  have  been 
made.    The  appeal  must  be  allowed. 

LiNDLET,  J. — ^I  am  of  the  same  opinion.  The 
question  turns  on  the  true  construction  of  the 
powers  of  correction  which  are  given  by  sect.  40 
of  the  statute  6  Yict.  c.  18.  I  think  that  that 
section  applies  not  to  that  separate  list  which  is 
made  under  the  later  statute  by  itself,  but  to  that 
separate  list  as  part  of  the  originiJ  list,  and  that 
the  barrister  cannot  have  exercised  his  power 
rightly.  Here  we  have  a  list  of  persons  entitled 
to  vote  by  virtue  of  the  501,  qualification,  and  by 
virtue  of  the  121.  qualification.  It  is  unquestion- 
ably the  dutv  of  the  overseers  to  keep  these  lists 
separate,  and  to  make  them  as  accurate  as  they 
can.  But  the  real  object  cf  giving  the  barrister 
power  to  amend  at  all  is  to  give  him  power  to 
correct  mistakes  of  this  sort,  made  by  tne  over  • 
seers.  Anjrone  looking  at  this  list  will  find  the 
name  of  this  man  and  his  qualification  correctly 
slated,  and  can  object  to  the  vote  if  he  chooses. 
That  such  an  intending  objector  may  have  been 
misled  is  not  a  sufficient  answer,  and  I  think  this 
amendment  ought  to  have  been  made. 

Decision  reversed. 

Solicitor  for  the  appellant,  /.  E,  Coxwell,  for  W. 
Coxwell,  Lymington. 

Solicitors  for  the  respondent,  Bradley,  Bohins, 
and  Son. 


Friday,  Nov,  30. 
(Before  Gbovb  and  Lindubt,  JJ.) 
Smith  «.  Wamon.  (a) 
Truck  Ad  (1  <$-  2   WiU.  4,  c  S7)-^Payment  of 
wages  otherwise  than  in  oarrewt  coin — Artificer*9 
wages. 
On  ike  hearing  of  an  information  under  sect.  9  of 
the  Truck  Act  (I  ^2  Wia.4, ,  c.  37),  thefoUowmg 
fojds  were  proved  before  tliA  justices : 
The  respondent  was  a  cotton  manufacturer,  and  the 
a/ppeuant  a  power^loom  weaver  tn  his  employ,    A 
com^liiint  was  made  by  the  respondent's  mcvnagsr 
to  ihe  a/ppeUant  of  a  defect  %n  a  piece  of  cloth 
woven  by  him,  and  he  was  cautioned ;  hut  at  the 
end  of  die  week  received  his  fuU  wages  vnihout 
abatement.     In  the  following  week  a   eimilar 
defect  wa,s  discovered  in  another  piece  of  cloth 
woven  by  the  appellant ;  and  the  appellant  was 
told  by  ihe  respondents  book-keeper-^fir^t,  thai 
something    would    have   to    be    deducted  from 
his  wages  for  the  defective  pieces  of  cloth,  or  that 
he  would  haive  to  take  the  piece  of  doth  home  ; 
and,  on  a  second  occasion,  thcU  he  would  have  to 
take  one  of  the  pieces  of  cloth  home,  and  that 
there  were  no  wages  for  him.      The  appellant 
uUimatelAi  took  away  one  of^  ihe  damaged  pieces 
of  doth,  the  value  of  which  in  a  perfed  condition 
was  IL  \s.  Zd.,  and  left  the  revpondenCs  employ 
at  the  end  of  the  week  following  thai  in  whid^ 
the  dispute  had  a/risen.    The  fuU  wages  earned 
by  Atm  du/ring  thai  iims  were  21,  \s.  3<{.,  of  which 
amount  IL  2s,  6^(2.  was  earned  during  the  week 
in  which  the  last  damaged  piece  wcu  delivered, 
and  ISs,  8^d,  during  the  last  week.    On  applying 
for  his  wages  he  received  12.  in  cash  and  rained 
the  damaged  piece  of  doth. 
Held  {reversing  the  decision  of  ihe  justices),  that  the 
fads  above  disclosed  amounted  to  a  payment  of 
wages  in  goods,  and  thai  the  Truck  Ad  had  been 
infringed. 
Appeal  from  the  decision  of  two  of  the  justices  of 
the  borough  of  Burnley,  dismissing  an  informa* 
tion  under  the  Truck  Act  (I  &  2  Will.  4,  c.  37, 
R.  9).     The  following    case  was    stated  by  the 
justices: 

Case. 
1.  At  a  petty  sessions  holden  at  the  sessions- 
room  in  Burnley,  in  and  for  the  said  borough,  on 
the  thirteenth  day  of  June,  in  the  year  of  our  Lord 
one  thouaand  eight  hundred  and  seventy-seven, 
an  information  preferred  by  Thomas  Smith,  here- 
inafter called  the  appellant,  against  James  Walton, 
hereinafter,  called  the  raspondent,  under  sect.  9  of 
the  Act  1  &  2  Will.  4,  c.  37,  commonly  called  the 
Truck  Act,  charging  for  that  he,  the  said 
James  Walton,  on  the  tenth  day  of  March,  one 
thousand  eight  hundred  and  seventy -seven,  at  the 
said  borongn,  then  being  the  employer  of  the  said 
Thomas  Smith,  the  complainant,  an  artificer  em- 
ployed in  the  manufacture  of  cotton,  unlawfully 
did,  by  the  agency  of  one  John  Walton,  his  aervanC, 
or  book-keeper,  pay  to  the  said  Thomas  Smith, 
certain  wages  then  due  and  pavable  in  respect 
of  such  employment  by  the  said  James  Walton 
to  the  said  Thomas  Smith,  to  wit,  ISs,  Skd,, 
otherwise  than  in  the  current  coin  of  the  rewiHf 
to  wit,  in  a  piece  of  cotton  cloth,  contrary  to 
the  provisions  of  the  Act  to  prohibit  the  pay* 
ment  of  wages  in  goods,  was  heard  and  detenmned 
by  us,  the  said  Thomas  Smith  being  then  present, 
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and  the  said  James  Walton  not  appearing  but 
bein|^  represented  by  his  solicitor,  and  npon  suoh 
heanno:  we  dismissed  the  said  information. 

2.  And  whereas  the  appellant,  beino:  dissatisfied 
with  onr  determination  npon  the  hearing  of  the 
■aid  information  as  being  errooeons  in  point  of 
law,  hath  pursuant  to  sect.  2  of  the  said  statute 
20  A  21  Vict.  o.  43,  duly  applied  to  us  in  writing, 
to  state  and  siitu  a  case  setting  forth  the  facts  and 
the  grounds  of  suoh  our  determination  as  afore- 
said, for  the  opinion  of  this  court,  and  lukth  duly 
entered  into  a  recognisance  as  required  by  the 
aaid  atatute  in  that  behalf. 

3.  Now,  therefore,  we,  the  said  justices,  in  com- 
pliance with  the  said  application  and  the  provisions 
of  the  said  statute,  do  hereby  state  ana  sign  the 
following  case : 

4.  Upon  the  hearing  of  the  information  it  was 
found  and  proved  that  the  respondent  was  a  cotton 
manufacturer  in  the  borough  of  Burnley,  and  that 
the  appellant  of  the  age  of  nineteen  years  was  a 
power-loom  weaver  in  his  employment. 

5.  That  on  Wednesday,  Feb.  28  last,  the  api- 
lant  delivered  in  ihe  warahouse  of  the  responoent 
a  piece  of  cotton  cloth  which  the  appellant  had 
woven  in  the  respondent's  shed.  That  day  was 
the  day  up  to  and  including  which  the  week's 
wages  of  the  weavers  were  reckoned,  and  called 
the  making-up  day,  and  the  piece  of  cloth  was 
included  in  the  making-up  or  calculating  the 
waf^es  of  the  appellant  for  that  week.  No  com- 
plaint  was  made  as  to  the  weaving  of  the  piece  of 
cloth  that  day,  as  it  was  not  examined  by  the 
respondent's  manager  until  the  foUovnng  day,  and 
it  is  not  the  practice  of  the  respondent  to  examine 
the  pieces  of  cloth  delivered  bv  the  weavers  at 
the  time  they  are  delivered  by  them  in  his  ware- 
house. 

6.  On  the  following  day,  Thursday,  the  1st  of 
March,  a  complaint  was  made  to  the  appellant  by 
the  respondent's  son  (Robert  Walton)  who 
manages  the  respondent's  mills ;  he  said  to  the 
appellant  that  it  would  not  do  to  let  suoh  like 

Cieces  as  that  pass — it  was  not  worth  twopence ; 
at  that,  as  the  appellant  was  a  new  weaver,  he 
would  not  like  to  discharge  him,  and  he  must 
mind  for  the  future.  That  was  all  that  was  said 
at  that  time.  The  ground  of  complaint  of  the 
respondent's  son,  Robert  Walton,  was,  that  the 
piece  of  cloth  was  damaged  by  the  existence  in  it 
of  what  is  known  as  a  "  float "  at  the  side  of  the 
piece  of  cloth.  A  *'  float "  is  caused  by  the  warp 
not  being  woven  into  the  cloth,  and  the  weft 
passing  underneath  the  warp  instead  of  being 
woven  into  the  warp.  The  piece  of  cloth  was 
produced  in  court.  The  "  float "  was  caused  by 
the  neglieence  of  the  appellant.  The  "  float "  was 
seen  by  the  respondent's  manager  on  Thursday, 
tho  1st  of  March,  before  the  appellant  got  bis 
wages.  Friday,  the  2nd  of  March,  was  the  pay- 
day for  that  week,  and  on  that  day  the  appellant 
received  his  wages  including  the  fall  wages  for 
the  weaving  of  the  damaged  piece.  No  abatement 
in  appellant's  wages  was  made  in  respect  of  that 
pieoe. 

7.  On  Saturday,  the  3rd  of  March  last,  the 
appellant  delivered  another  piece  of  clotb  in  the 
warehouse  that  was  woven  in  a  different  loom,  and 
was  of  a  different  class  of  cloth.  On  the  5th  of 
March  last  the  respondent's  book-keeper,  John 
Walton,  complained  to  the  appelant  that  there 

a  "float   in  the  middle  of  the  last-mentioned 


piece  of  doth,  and  that  the  appellant  would  have 
to  have  something  deducted  from  his  wages  for 
that  "float,"  and  for  the  '* float"  in  the  first- 
mentioned  piece  of  cloth  also,  or  that  he  would 
have  to  take  the  piece  of  cloth  home.    The  appel- 
lant said  that  he  would  leave,  meaning  that  he 
would  leave  at  once  the  respondent's  service,  and 
the  book-keeper  said  that  he  would  not  have  to 
do  so.      On  the  Tuesday  following  (the   6th  of 
March  last)  the  appellant  again  saw  John  Walton, 
respondent's  book-keeper,  and  asked  him  what  he 
was  going  to  stop  out  of  his  wages  for  the  piece, 
and  he  replied  that  he  would  have  to  take  one  of 
the  pieces   of  cloth   home.    To  this  the  appel* 
lant  made   no   reply.     On   the    7th   of   March 
(the   following    day)    the    appellant    gave    one 
week's   notice   of    his   intention   to    leave   the 
respondent's    service.     That    was    the   duy  for 
making  up  the  wages  for  that  week,  and  up  to 
that   time  the  appellant  had  earned  IHs.  S^cL  as 
that  week's  wages.     On  Friday,  March  9,  the 
appellant  went  to  the  respondent's  office  for  his 
wages,  and  saw  John  Walton,  the  book-keeper,  and 
asked  him  for  his  wages,  but  did  not  receive  them.  . 
John  Walton  said  that  the   appellant  "woidd 
have  to  take  the  piece  home,  and  there  were  no 
wages  for  him."     The  appellant  said  if  "there 
were  no  wages  he  would  leave  the  piece ;  "  that 
was  the  piece  prodaced  in  court.    On  the  follow- 
ing day,  Saturaay,  March  10,  in  consequence  of 
the  recommendation  of  the  Weavers'  Union,  the 
appellant  went  to  the  Tespondent's  warehouse,  and 
again  saw  John  Walton,  and  asked  for  the  piece, 
which  he  received  and  took  away  with  him.    The 
appellant  did  not  receive  anything  that  day  in 
cash.    The  appellant  left  the  respon  dent's  employ- 
ment on  the  l^th  day  of  March  last,  in  pursuance 
of  the  notice  he  bad  given ;  at  that  time  the  ap- 
pellant would  have  earned  as  wages,  if  all  his 
work  had  been  properly  done,  12.  20.  Q^d,  for  the 
week  then  last  past,  and  for  the  previous  week 
18«.  8id. 

8.  The  appellant  retained  the  piece  of  damaged 
cloth,  and  on  the  16th  March  he  again  went  for 
bis  wages,  and  saw  the  respondent's  manager, 
Robert  Walton,  and  received  from  him  11.,  the 
sum  of  28.  6^(2.  was  retained  out  of  his  wages  last 
earned,  because  there  was  not  sufficient  owing  to 
the  appellant  for  the  previous  week's  wages  to 
pay  for  the  damaged  piece  of  cloth  which  the 
appellaut  had  taJcen,  That  would  be  18«.  B^d.  for 
the  first  week's  wages,  and  2«.  Q^d,  deducted  from 
the  last  week's  wages,  making  together  the  sum 
of  11.  is.  3(2.,  the  value  of  the  piece  of  cloth.  The 
appellant  had  on  the  14th  March  ascertained  from 
tne  respondent's  book-keeper  that  the  value  of  the 
damaged  pieoe  was  1 1.  Is,  3d,  After  the  com- 
mencement of  the  action  in  the  County  Court 
hereinafter  referred  to,  Edward  Nuttall,  the  out- 
looker  of  the  respondent,  went  to  the  appellant's 
house  and  suggested  to  him  that  the  respondent 
would  pay  him  his  wages  if  the  appellant  would 
return  the  piece  of  doth ;  to  which  the  appellant 
replied  that  the  respondent  should  come  to  him 
himself.  On  the  16th  March,  when  the  appellant 
went  again  to  the  respondent  for  his  wages,  he  did 
not  ask  the  respondent  to  take  the  piece  again. 

9.  The  appellant  commenced  an  action  against 
the  respondent  in  the  County  Court  at  Buniley  for 
11,  Is,  3d,  and  on  3rd  May  last,  when  the  case 
came  on  for  hearing,  the  case  was  adjourned  for 
the  production  of  the  pieoe  of  cloth,  and  to  asoer- 
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tain  what  damage  was  done.  The  case  was  finally  ^ 
heard  by  the  Coanty  Conrt  jndge  on  7th  Jane  last, 
when  it  was  agreed  between  the  pai^ties  that  the 
appellant  should  give  up  the  piece  of  cloth  to  the 
respondent,  and  receive  his  wages  less  the  iimoant 
of  the  acttial  damage  done. 

The  justices  were  of  opinion  that  the  offence 
charged  was  not  of  the  class  of  offences  contem- 
plated by  the  statute,  and  dismissed  the  infonna- 
tion.  The  question  upon  which  this  case  is  stated 
for  the  opinion  of  the  court  is,  whether  that  decision 
is  right. 

By  sect.  3  of  the  Truck  Act  (1  &  2  Will.  4,  c.  37) 
it  is  enacted  that  "  the  entire  amount  of  the  wages 
earned  by  or  payable  to  any  artificer,  in  any  of  the 
trades  hereinafter  enumerated,  in  respect  of  any 
labour  by  him  done  in  any  such  trade,  shall  be 
actually  paid  to  such  artificer  in  the  current  coin 
of  the  realm,  and  not  otherwise;  and  that  every 
payment  made  to  any  such  artificer  by  his 
employer  of  or  in  respect  of  any  such  wages,  by 
the  delivery  to  him  of  goods,  or  otherwise  than  in 
current  com,  shall  be  and  is  thereby  declared 
.  illegal,  null,  and  void. 

Sect.  23  of  the  same  Act  permits  certain  stop- 
pages or  deductions  from  the  wages  of  an  artificer 
for  medical  attendance,  materials,  tools,  food,  fuel, 
and  similar  purposes,  provided  that  such  stoppage 
or  deduction  shall  not  exceed  the  real  and  true 
value  of  the  articles  supplied,  and  that  the  agree- 
ment or  contract  for  the  deduction  shall  be  in 
writing,  and  signed  by  the  artificer. 

Sect  9  of  the  Act,  under  which  the  information 
was  laid  {inter  aim),  imposes  upon  any  employer 
who  sLall  make  any  payment  by  the  Act  declared 
illegal  a  penalty  for  the  first  offence  not  exceed- 
ing ten  pounds  nor  less  than  five  pounds,  and 
sect.  10  provides  that  such  penalty  may  be  sued  for 
before  two  justices  having  jurisdiction  where  the 
offence  was  committed,  by  a  common  informer. 

Cave,  Q.O.  (E.  8.  Wright  with  him)  for  the 
appellant. — The  Truck  Act  has  been  infringed. 
The  whole  wa^^es  for  one  week,  and  a  portion  of 
the  wapes  for  the  next,  were  paid  for  in  damaged 
cloth,  which  the  workman  had  to  take  at  the  price 
fixed  by  the  employer.  It  is  immaterial  that  the 
appellant  had  an  option  to  take  cash,  deducting 
only  the  amount  of  the  damage  done,  if  he  had  that 
option,  which  is  not  clear:  (Wilson  v.  CooJcson,  8 
L.  T.  Rep.  N.S.  53 ;  32  L.  J.  177,  M.  0.)  [Grove, 
J. — They  deducted  the  value  that  the  piece  would 
have  borne  had  it  not  been  defective,  and  not  its 
actual  value  as  damaged.  That  may  have  been 
nothing  to.  them.]  It  cannot  be  assumed  that 
they  gave  it  to  him,  and,  as  a  matter  of  fact,  the 
damage  done  was  trifling.  The  Ck)unty  Court 
judge  had  jnrisdicti'^  n  to  adjust  and  setoff  this 
damage  under  38  &  39  Vict.  o.  90,  s.  3.  He  also 
cited  Archer  v.  James  (31  L.  J.  Q.B.  153). 

The  respondent  did  not  appear. 

Grove,  J. — I  regret  that  no  one  has  appeared 
to  argue  this  case  on  the  other  side,  but  have  come 
to  the  conclusion  that  the  decision  must  be 
reversed.  I  had  some  doubt  at  first  with  regard 
to  the  fact  that  the  amount  really  deducted — as  I 
use  the  word  deducted — was  the  full  value  of  the 
piece  of  cloth,  assuming  it  not  to  have  been 
damaged ;  and  I  thought  it  uncertain  whether  the 
real  arrangement  was  not  this,  that  the  creditor 
— whether  rightly  or  wrongly  is  immaterial — 
instead  of  deducting  the  actual  value,  and  there- 
fore paying  him  with  the  damaged  piece  of  cloth, 


had  treated  the  damaged  piece  as  worthless,  and 

given  him  leave  to  take  it  awaj,  stopping  fW>m 
is  wages  the  full  amount  that  it  ought  bo  htsrB 
been  worth.  I  should  hesitate  before  saying  that 
that  would  have  come  within  the  Truck  Act,  as  it 
is  to  mj  mind  clearly  arguable  whether  that  would 
be  papng  him  in  cloth.  But,  upon  looking  more 
minutely  into  it,  it  does  appear  to  me  that  the 
real  contract  between  the  parties  was  that  the 
value  of  the  cloth  should  be  deducted,  and  that  the 
intention  in  giving  the  workman  the  cloth  to  take 
away  with  hiai  was  that  a  certain  amount  of  wages 
should  be  satisfied  with  it.  The  case  states  that 
the  respondent's  book-keeper  complained  to  the 
appellant  that  there  was  a*' float"  in  the  middle 
of  the  cloth,  and  that  the  appellant  would  have  to 
have  something  deducted  from  his  wages  for  that 
«*  float,"  and  for  the  *'  float "  in  the  first-mentioned 
piece  of  cloth.  But  then  it  goes  on  to  add,  '*ot 
that  he  would  have  to  take  the  piece  of  doth 
home."  On  the  Tuesday  following  the  appellant 
asked  the  respondent's  book-keeper  what  ne  was 
going  to  stop  out  of  his  wages  for  the  piece,  and 
the  reply  was  that  he  would  have  to  take  one  of 
the  pieces  home,  to  which  the  appellant  mado  no 
answer.  First,  then,  the  question  is  asked,  what  has 
to  be  deducted  ?  next  he  is  told  that  he  will  have  to 
take  one  piece  home ;  lastly,  he  does  take  it,  and 
his  wages  are  adjusted  on  the  footing  that  that 
was  a  payment  for  his  wages.  Now,  if  that  piece 
of  cloth  had  been  assessed  at  its  actual  value  as  a 
damaged  piece,  I  should  have  had  no  doubt.  It 
is  taken  at  a  value  exceeding  its  actual  value,  but 
still  they  have  deducted  from  his  wages  a  certain 
amount,  treating  the  receipt  of  the  damaged  cloth 
as  part  payment.  They  say,  in  effect,  "  ion  may 
take  the  damaged  piece  home,  and  then  you  shall 
set  it  off  against  the  damage  done  at  our  Talua- 
tion."  That  is,  I  think,  against  the  spirit  and 
letter  of  the  Act ;  and,  though  the  man  could  have 
repudiated  the  arrangement,  and  refused  to  take 
the  damaged  piece  home,  yet  it  is  offered  and 
taken  as  a  thing  to  be  deducted  from  his  wages. 
It  was  not  taken,  it  is  true,  in  a  way  which  one 
can  approve  of ;  but,  even  though  this  may  have 
been  something  in  the  nature  of  a  trick,  and  we 
may  think  it  rather  a  shabby  thing,  yet,  having 
regard  to  the  terms  of  the  Act  itself,  and  to  the 
specified  exceptions  in  which  a  set-off  is  permis- 
sible, which  show  that  a  set-off  cannot  be  allowed 
upon  any  other  terms,  we  must  come  to  the  con- 
clusion that  the  transaction  was  within  the  prohi- 
bition of  the  statute.  The  decision  must  be 
reversed. 

LiNDLET,  J. — I  am  of  the  same  opinion.  In 
order  to  understand  the  substance  of  the  transac* 
tion,  we  must  look  to  the  state  of  facts  at  the  end 
of  the  second  week,  when  the  workman  had 
earned  altogether  22.  Is.  Sd.,  and  the  appellant 
paid  him  in  cash  1^,  and  nothing  more.  The 
arrangement  was  not,  however,  that  they  were  to 
give  him  so  much,  and  leave  him  to  sue  for  the 
rest,  but  they  had  also  given  him  a  piece  of  goods 
which  he  had  spoilt,  and  which  they  valued  at 
11.  Is,  3(2.  In  substance,  then,  they  did  pay  him 
his  wages  in  goods  to  the  extent  of  11.  Is.  3i., 
and  in  ca>h  only  to  the  extent  of  11.  That  is  cer- 
tainly within  the  prohibition  of  the  Truck  Act. 
Or  looking  at  it  in  another  way,  they  assumed, 
with  regara  to  the  sum  of  2a.  d^d.,  which  they 
deducted  from  his  wages  for  the  seoond  week,  to 
exercise  a  right  of  set-off,  which  by  the  provisioDB 


MAGISTRATES'  OASES. 


108 


Ex.  Dnr.] 


Thb  AnomrBT-OnrsBAL  «.  Lamplot76H. 


[Ex.  Div, 


of  the  Track  Act  they  had  not  a  right  to  do.  In 
either  light  they  mast  be  reicarded  as  having 
transgresBed  the  Aet,  and  the  decision  mnst  there- 
five  iMreTeraed.  Dedeion  reversed* 

Solicitor  for  the  appellant,  0,  H,  Edwards,  for 
T.  /.  and  J7.  BacklMiue,  Bnmley. 


EXCHEQUER    DIVISION. 

June  11' and  18. 

Thb  Attobmbt  Gbnbbal  v.  LAMPL0T70H*(a) 

Duty  on  mediemee — Mineral  waters — Beverage 
recommended  for  medicinal  properties — Effect  of 
repeal  of  apart  of  a  statute — 62  Qeo.  3,  c.  160 — 3 
^  4  FtZZ.  4,  c  97,  «.  20. 

By  62  Qeo.  3,  o.  160,  aivy  versone  vending  any  of 
the  pr^ffaraiions  set  out  in  the  schedule  of  the 
Ad,  withotd  stamped  wrappers  as  prescribed  by 
the  Act,  were  made  Uabte  to  a  penalty.  The 
schedule  contained  a  list  of  preparations  with  a 

General  douse  at  the  end,  one  item  in  the  list 
eing  a«  follows :  "  Waters,  videlicet,  all  arti' 
ficid  mineral  waters,  and  aU  waters  impregnated 
with  soda  or  mineral  alkali,  or  with  carbonic 
acid  gas,  and  all  convposUions  in  a  liquid  or  solid 
state,  to  he  used  for  the  purpose  of  compounding 
or  making  any  of  the  said  waters. '  The  general 
words  at  the  end  of  the  schedule  were,  "  And  also 
aU  other  powders  .  .  .  walers  .  .  .  to  be  used  or 
applied  eztemaU/y  or  internally  as  medicines, 
for  the  prevention,  cure,  8fc,,  of  any  disorder  .  .  . 
or  which  shall  be  rerommended  to  the  public  by 
the  makers  .  .  .  as  beneficial  to  the  prevention, 
cure,  or  relief  of  any  disorder  .  .  .** 
ByZ^4i  Will.  4,  c.  97,  s.  20,  so  much  of  the  sche- 
dule of  62  Geo.  3,  c.  160,  as  was  contained  under 
the  head  **  waders  "  was  repealed. 
LaniplouglCs  Pyretic  Saline  was  composgd  of  car- 
boTiate  of  soda,  tartaric  acid,  and  a  small  q^Aan- 
tity  of  chlorate  of  potash.  It  was  sold  by  the 
defendant  in  the  form  of  a  powder  without  a 
stamp,  and,  when  mixed  vnth  water,  was  drunk 
04  a  mineral  water  as  a  beverage,  though  it  was 
also  r€co%nmended  and  advertised  by  him  as  a 
valuable  medicine^  the  medicinal  property  being 
afforded  solely  by  the  chlorate  of  potash. 
Upon  an  information  for  a  penalty  against  the 

defendant  under  62  Geo,  3  c  160, 

HeiCd,  by  Cleasby  and  Huddleston,  BB.  (Kelly,  O.B., 

dissentient):   First:    That  before  the  passing  of 

3^4  Will.  4,  c.  97.  the  preparation  was  taxable 

tmder  the  general  clause  of  the  schedule,  and  not 

under  the   item  **  walers,"  and  that,  therefore, 

independently  of  all  question  as  to  the  effect  of 

fhe  repealing  statute,   the  preparation  still  fell 

wiOwn  that  clause.    Secondly,  assuming  that  it 

was  origvnaU/y  taxable  under  the  item  '*  waters," 

and  not  under  the  general  clause,  its  taxability 

was  not  taJeen  away  by  the  repeal  of  that  item ; 

buJt  Giat  after  that  repeal,  62  Geo.  3,  c  160,  must 

be  read  as  though  the  item  '^  waters  "  had  never 

eoBieted,  in  which    case  the  preparation  would 

dearly  he  taxahle  wader  the  general  clause  as  a 

waler  recommended  as  a  msdidne. 

Ibvobmation  for  a  penalty  nnder  62  Geo.  3,  c.  160, 

for  the  sale  by  the   d^endant  of  a  preparation 

entitled  "  Lamplongh's  Pyretic  Saline)"  without  a 

siMnp  or  pa]^ment  of  duty  as  required  by  the  Act. 

At  the  tnal  beiore  Cleasby,  B.  and  a  special 

jury  the  following  facts  were  proved  or  admitted. 

(•)  Biportod  bf  H.  T.  DiOKXirs  Biq.,  Bini«te»«t-lAW. 


Pyretic  Saline  was  composed  of  the  following 
ingredients:  Tartaric  acid  46*7,  Bicarbonate  <3 
soda  62*4,  and  chlorate  of  potash  1*9.  It  was  sold 
as  a  powder,  and  with  water  drunk  as  a  beverage ; 
bat  it  was  also  recommended  on  the  wrappers  ana  by 
advertisement  as  being  beneficial  as  a  medicine 
and  curative  for  fevers  and  other  disorders,  and  it 
was  admitted  that  it  was,  in  fact,  a  very  valuable 
medicine.  The  chlorate  of  potash  was  admittedly 
not  a  mineral  alkali;  and  had  no  part  in  the 
effervescing  properties  of  the  mixture  which  was 
afforded  by  the  other  two  ingredients  forming 
together  carbonic  acid  gas,  but  the  medicinal  quality 
of  the  saline  was  given  by  the  chlorate  of  potash, 
which  is  used  as  a  medicine  for  fevers. 

Upon  these  facts  the  verdict  was  entered  for  the 
Crown,  with  leave  to  the  defendant  to  move  to 
enter  it  for  him  on  the  ground  that  on  the  above 
facts  he  was  not  liable  to  a  penalty  under  62  Geo.  3, 
c.  160,  when  read  in  conjunction  with  3  &  4  Will.  4, 
c.  97,  s.  20.  (a) 

The  SolicUor-General  (Sir  H.  Giffard)  and  Dicey 
for  the  Crown.  —  The  pyretic  saline  is  not  a 
mineral  water  at  all,  within  the  meaning  of  the 
words  "  waters,  videlicet,"  Ac.  It  is  recom- 
mended as  a  medicine,  and  besides  carbonic  add 
gas  contains  chlorate  of  potash.  The  preparations 
under  the  head  ''waters"  were  intended  only  to 
mean  beverages.    This  is  clearly  shown  by  sect.  4, 

(a)  By  52  G«o.  3,  o.  150,  i.  2,  uiy  person,  whether  lioensed 
or  not,  vendinff  medicine  set  forth  in  the  Bohednle 
annexed  to  the  Act  withoat  paper  oovere  provided  l^  the 
oommiaaioneri  of  stamps  were  made  liable  to  a  penalty 
of  101. 

Seot.  4  excepted  viotnallers,  oonfeotionere,  paetry- 
oooke,  f  nuterere,  and  other  shopkeepers,  eelling  artifloial 
or  other  waters  mentioned  in  the  schediUe  and  dmnk  on 
their  premieei,  from  taking  oat  a  licence  for  the  sale, 

Eroviaed  each  waters  were  sold  with  covers,  wrappers,  or 
bbels  doly  stamped. 

The  Bohedole  referred  to  set  oat  a  number  of  qaaok 
medicines,  cosmetics,  pills,  and  other  articles,  one  item 
being  as  follows  :  "  Waters,  videlicet,  all  artifioial  mineral 
waters,  and  all  waters  impregnated  with  soda  or  mineral 
alkali,  or  with  carbonic  acid  gas,  and  all  compositions  in  a 
liqaid  or  tolid  state,  to  be  osed  for  the  parpose  of  com- 
poanding  or  making  any  of  the  said  waters,'*^ and  at  the 
end  ,^  or  "  tail  of  the  schedale"  as  the  coazt,  for  conve- 
nience, termed  it,  followed  these  genend  words  :  And 
also  all  other  pills,  powders  .  .  .  tinctures,  potions,  cor- 
dials, &o.,  medicated  herbs  and  waters,  chemical  and 
ofKoinal  preparations,  whatsoever,  to  be  used  or  applied 
externally  or  internally  as  medicines  or  medioaments  for 
the  prevention,  core,  or  relief  of  any  disorder  or  com- 
plaints incident  to  or  in  any  wise  affecting  the  human 
body,  made,  prepared,  attend,  vended,  or  exposed  to 
sale,  by  any  person  or  persons  whatsoever,  wherein  the 
person  malong,  preparing,  uttering,  vending,  or  exposing 
for  sale  the  same  hath,  or  claims  to  have,  any  oooolt 
secret,  or  art  for  the  msking  or  preparing  the  same,  or 
which  have  at  any  time  heretofore  been,  now  are,  or 
shall  hereafter  be  prepared,  uttered,  vended,  or  exposed 
to  sale,  under  the  authorities  of  any  letters  patent  under 
tiie  great  seal,  or  which  have  at  any  time  heretofore  been, 
now  are,  or  bhall  hereafter  be  by  any  public  notice  or 
advertisements,  or  by  any  writteoi  or  printed  papers  or 
handbills,  or  bv  any  label  or  words  written  or  printed, 
affixed  to  or  delivered  with  any  packet,  box,  bottle,  phial, 
or  other  indosnre  containing  the  same,  held  out  or 
recommended  to  the  public  by  the  makers,  vendors,  pro- 
prietors thereof  as  nostrums  or  proprietory  medicines,  or 
as  speeiflcs,  or  as  beneficial  to  the  prevention,  cure,  or 
reUef  of  any  distemper,  malady^  ailment,  disorder,  or 
complaint  incident  to  or  in  anywise  affecting  the  human 
body. 

By  3  &  4  Will.  4,  c.  97,  s.  20,  so  much  of  the  schedule  of 
52  Geo.  8,  c.  150,  as  is  contained  under  the  head  of 
**  waters,"  was  repealed* 
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which  exempts  dealers  in  suoh  waters  from  taking 
oat  a  licence  where  they  are  drunk  on  the 
premises.  That  being  so,  it  never  was  taxable 
under  the  item  '*  waters,"  bat  was,  and  is  taxable, 
under  the  general  words  at  the  tail  of  the  schedule 
as  a  water  recommended  as  a  medicine.  Bat 
assuming  that  it  mi^ht  have  been  taxable  under 
the  item  "  waters/'  it  is  also  taxable  under  the 
general  words  of  the  tail ;  and  is  so  now,  for  the 
Act  must  be  read  as  though  that  item  never 
existed,  and  looking  at  the  Act  as  it  now  stands, 
it  clearly  falls  within  the  general  clause.  The 
court  cannot  go  outside  the  Act  to  seek  for  its  in- 
terpretation, but  must  read  the  Act  as  it  now 
stands  in  the  revised  statutes,  where  this  item 
"  waters  "  does  not  appear. 

tEerschell,  Q.G.  and  Cooper  for  the  defendant. — 
The  whole  of  the  schedule  to  the  Act  of  52  Geo.  3, 
c.  150,  is  applicable  to  medicines.  This  is  clear 
when  the  previous  Act  of  44  Geo.  3,  o.  98,  is  looked 
at.  The  schedule  only  taxes  certain  beverages 
because  they  are  used  as  medicine.  "  Waters,  &c." 
therefore  applies  to  medicinal  waters.  The  re- 
pealing statute  of  3  &  4  Will.  4,  c.  97,  s.  20,  is 
therefore  co-extensive  with  the  enacting  Act,  and 
the  court  must  look  at  the  state  of  the  part  re- 
pealed statute  to  understand  what  the  repealing 
statute  is  meant  to  repeal.  The  pyretic  saline 
would  clearly  have  fallen  within  the  item  **  waters  " 
as  an  artificial  mineral  water  impregnated  with 
carbonic  acid  gas.  It  is  said  it  is  not  so,  because 
it  contains  other  ingredients,  but  that  cannot 
affect  the  express  words  of  the  statute.  If  that 
contention  were  right,  a  man  by  putting  another  in- 
gredient into  his  preparation  might  escape  taxation 
altogether.  The  pyretic  saline  clearly  fell  within 
that  class,  and  not  within  the  creneral  words.  That 
item  is  repealed,  and  the  tax  is  therefore  taken 
off  it. 
The  Solidior-Oeneral  in  reply. 

Otir,  adv.  vidi. 
HuDDLESTON,  B.  —  This  case  was  tried  before 
Gleasby,  B.,  when,  upon  the  facts  proved,  the 
verdict  was  entered  for  the  Grown.  Mr.  Herschell 
then  moved  to  set  aside  the  verdict  pursuant  to 
leave  reserved,  and  to  enter  it  for  the  defendant, 
and  the  question  was  whether,  with  reference  to 
the  statute  of  52  Geo.  3,  c.  150,  and  3  &  4  Will.  4, 
c.  97,  9.  20,  the  pyretic  saline  was  liable  to  duty. 
The  statute  of  52  Geo.  3,  c.  150,  imposed,  in 
sect.  1,  certain  duties  on  articles  mentioned 
in  the  schedule,  and  there  is  in  that  schedule  a 
list  of  articles  alphabetically  arranged,  with  a 
general  clause  at  the  end.  In  this  alphabetical 
list  was  found  the  following  items  :  "  Waters, 
videlicet  —  all  artificial  mineral  waters,  and  all 
waters  impregnated  with  soda  or  mineral  alkali, 
or  with  carbonic  acid  gas,  and  all  compositions  in 
a  liquid  or  solid  state,  to  be  used  for  the  purpose 
of  compounding  or  making  any  of  the  said  waters." 
And  at  the  end  of  the  schedule  came  the  general 
clause :  *'  And  also  all  other  pills,  powders, 
lozenges  .  .  .  and  waters  .  .  .  to  be  used 
or  applied  externally  or  internally  as  medicines  or 
medicaments  for  the  prevention,  cure,  or  relief  of 
any  disorder  or  complaint  .  .  .  wherein  the 
person  making,  preparing,  &c.,  the  same-  have  or 
claims  to  have,  any  exclusive  right  or  title  to  the 
making  the  same  ...  or  which  have  hereto- 
fore been  or  now  are  or  shall  be  by  any  public 
notice  or  advertisement,  or  by  any  label  affixed 
to    .    .    .    any  parcel,  box,  Ac,  containing  the 


same,  held  out  or  reoommended  by  the  makers 
as  nostrums  or  specifics,  or  as  beneficial  to  ihe 
prevention,  cure,  or  relief  of  any  disorder,  com* 
plaint,  &c.*'    The  schedule,  therefore,  includes  a 
quantity  of  nostrums,  pills,  and  other  things,  by 
name,  and  all  other  pills,  &c.,  within  the  genercu 
words  at  the  end.    That  was  the  state  of  things 
up  to  the  year  1833.    It  may,  however,  be  men- 
tioned that  by  sect.  4  of  that  Act  retail  Tenders 
were  enabled  to  sell  articles  therein  mentioned,  if 
they  were  sold  on  the  premises  without  this  duty. 
Now  in  1833  the  Act  of  3  <&  4  Will.  4,  c.  97,  was 
passed,  sect.  20  of  which  repealed  those  words 
under  the  heading  "  waters."    The  effect  of  that 
is  to  cut  out,  as  it  were,  of  the  schedule  of  52 
Geo.  3,  those  words,  "  Waters — videlicet,  Ac."   The 
argument  of  Mr.  Herschell  was  that  Lam  plough's 
Pyretic   Saline    was    only   taxable   under    those 
words,  and  that  when  those  words  were  repealed 
the  effect   would  be  that  the  taxability  of  the 
pyretic  saline  would  be  taken  away,  and  that  for 
the  future  pyretic  saline  might  be  sold  without 
paying  duty,  or  without  any  stamp  on  the  bottles ; 
and  he  urged  that  if  the  pyretic  saline  were  within 
those  words  during  the  existence  of  the  Act  of 
Geo.  3,  it  could  not  be  within  the  general  words 
at  the  tail  of  the  schedule,  and  that  when  those 
words  are  cut  out  from  the  Act  the  pyretic  saline 
cannot   afterwards   be  made  taxable  under  the 
general  words.    We  have,  then,  to  consider  tho 
effect  of  the  repealing  statute,  and  I  am  of  opinion 
that  the  effect  of  that  is  that  these  words  in  the 
schedule  to  the  Act  of  52  Geo.  3,  are,  as  it  were, 
taken  out  of  the  schedule,  and  that  afber  1833 
the    statute    must    be    read    in    every    respect 
as  if  those  words   were  not  in   it.    If  that  be 
so,  then    it   is    clear    that   the    Pyretic    Saline 
would    come    within    the    words    as    they    now 
stand  in  tll^  tail  of  the  schedule.    Am  I  right  in 
supposing  that  that  is  the  effect  of  repealing  a 
statute?    Mr.  Herschell  said  that,  supposing  a 
statute  was  passed  to  the  effect  that  one  item,  for 
instance,  "  Arquebus  Waters,"  was  repealed,  that 
item  could  not  come  within  the  general  words. 
My  answer  is,  if  that  was  the  intention  of  the 
legislature,  they  would  say  so  in  express  words. 
My  opinion  as  to  the  effect  of  repealing  a  statute 
is  not  without  authority.     See  tne  cases  of  Kay 
V.  Goodwin  (6  Bing.  576),  Surteea  v.  Ellison  (9  B. 
&  G.  752).    If,  therefore,  I  look  at  the  present 
revised  statute,  I  take  it  these  words  are  clearly 
out  of  the  statute,  and   it  is  obvious  that  the 
Pyretic  Saline  comes  within  the  tail  of  the  sche- 
dule.   But  that  is  assuming,  which  I  have  been 
doing  for  the  purpose  of  argument,  that  the  Pyre- 
tic Saline  might  not  have  been  included  in  the 
words  "  waters,  videlicet^*    1  think  that  it  really 
would  not  come  within  those  words  at  all,  but 
within  the  general  words  at  the  tail  of  the  sche- 
dule, in  which  case,  of  course,  without  any  re- 
ference to  the  repealing  statute,  it  would  clearly 
be  taxable.    I  think  that  "  waters  *'  include  thin^ 
such  as  soda  water,  Malvern  water,  ApoUinaria 
water,  and  those  general  waters  which  are  popu- 
larly used  as  beverages.    It  never  was  intenaed 
to  mean  medicines.    On  both  grounds,  therefore, 
I  think  that  our  judgment  should  be  for  the 
Grown. 

Gleasbt,  B. — I  am  of  the  same  opinion  as  my 
brother  Huddleston.  Taking  the  Act  as  it  now 
stands,  the  part  repealed  being  struck  out,  and, 
construing  the  words  in  the  ordinary  way,  there 
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is  DO  doabt  ihB/b  duty  would  be  chargeable.   There 
is  a  Bchedale  in  the  Act  ennmeratinff   several 
artudes  with  general  worda  at  the  tail.    The  whole 
argament  of  the  defendant  is  that  we  mast  not 
take  the  Act  as  it  now  stands,  becanse  we  must 
recollect  that  the  statate  Was  formerly  different  to 
what  it  is  now.    The  argament  of  the  Crown  is 
that  yon  must  take  the  Act  as  it  stands,  in  which 
case  the  enameration  in  the  body  of  the  schedule 
has  nothing  to  do  with  pyretic  saline,  but  the  tail 
as  it  now   stands  clearly  comprehends   it  as  a 
chemical  preparation  to  be  taken  internally,  and 
recommended  as  a  medicine  for  the  cure  of  disease. 
The  defendant's  answer  to  this  is  that  the  effect 
o!  dealing  with  the  statate  in  that  way  would  be 
BDch  that  if  a  specific  item,  say,  asthmatic  drops, 
were  repealed,  the  duty  would  still  be  revived  by 
the  general  words  "drops"  in  the  tail.      This 
reasoning  is  erroneous.    It. assumes  the  Legisla- 
ture to  deal  with  a  specific  item  in  this  way  by 
repealing  it  singly ;  but  that  ought  not    to  be 
assumed    without   more.      The   particular   item 
*'  waters  "  in  the  body  of  the  schedule,  and  in  the 
general  words  or  tail  are  different  things.    The 
item  "  waters  "  had  been  dealt  with  exceptionally 
in  sect.  4,  where  it  was  enacted  that  as  regards 
waters  mentioned  in  the  schedule  it  should  not  be 
necessary  for  any  victualler,  confectioner,  pastry 
cook,  fruiterer,  or  other   shopkeeper  who  shall 
only  sell  any  of  the    artificial    or  other  waters 
mentioned  in  the  schedule  to  be  drunk  in  his  or 
her  house  or  shop  to  take  out  a  licence  for  that 
purpose  ;  they  were  only  bound  to  sell  stamped 
hottles.    It  iH  clear  that  these  waters  would  be 
beverages.    In  dealing  afterwards  with  '*  waters  " 
which  only  require  to  be  impregnated  with  soda 
or  mineral  alkali,  or  with  carbonic  acid  gas,  and 
which  would   be   such  as  could  be  sold  by  vic- 
tuallers, tbe  language  of  absolute  repeal  would 
be    appropriate,    because     the    word     "other" 
woald  still  appear  to  retain  the  same  meaning, 
and  would  include  curative  waters  recommended 
as  sach  as  distinguished  from  waters  merely  im- 
pregnated with  soda  or  mineral  alkali,  or  with 
carbonic    acid    gas,    and    made    taxable    merely 
because  they  are  so.    Tbe  item  *'  waters  "  in  the 
schedule  may  be  read  as  an  enactment  that  all 
waters    shall    be    taxable    if   impregnated    with 
mioeral  alkali  or  carbonic  acid  ga?,  and  afterwards 
the  enactment  is  repealed,  and  "  waters  "  are  not 
taxable  if  or  i>ecause  so  impregnated.     This  mode 
of  reading  it  removes  all  difficulty.     Tbe  whole 
argument  depends   on    tbe    Legislature    having 
made  r:  se  of  the  word  "  repeal."     That  the  effect  of 
repeal  by  the  Legislature  is  to  blot  out  what  is 
repealed  as  if  it  never  existed,  as  regards  trans- 
actions subsequent  to  the  Act,  is  shown  in  the 
strongest  manner  by  Tindal,  C.J.  and  Tenterden, 
C.J.,  and  I  only  refer    to  authority  in  order  to 
show  that,  Tindrtl.  C.J.  in  Katf  v.  Goodwin  (6  Bing. 
582)  said,  "  1  laku  the  effect  of  repealing  a  statute 
to  be,  to  obliterate  it  as   completely    from    the 
records  of  the  Parliament   as    if   it    had    never 
passed,  and  it  must  be  considered  as  a  la (v  that 
never  existed,  except  for  the   purposo  of   those 
actions  which  were  commenced,  prosecuted,  and 
concluded  whilst  it  was  an  existing  law,"  and  in 
Surtees  v.   Ellison  (9  B.  &  C.  752),  Tenterden. 
C.J.  said,    "It  has  been  long  established   that, 
when  an  Act  of  Parliament  is  repealed,  it  must  be 
considered  (except  as  to  transactions  past   and 
closed)  as  if  it  bad  never  existed.     That  is  the 
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general  rule,  and  we  must  not  destroy  that  by  in- 
dulging in  conjectures  as  to  the  intention  of  the 
Legislature."  In  the  present  case  it  appears  to 
me  that  this  meaning  was  intended  to  be  given  to 
the  repeal,  to  obliterate  it  from  the  Act  as  if  it 
had  never  passed,  and  it  is  not  a  sufficient  reason 
that  we  should  do  otherwise,  because  in  a  different 
case  which  might  be  put  it  might  be  reasonable  to 
depart  from  the  usual  rule.  There  is  this  apparent 
difficulty  in  our  reading  it  in  this  way,  that  this 
reading  gives  a  different  meaning  to  the  word 
"  other  "  from  what  it  had  before.  There  are  two 
answers  to  this.  First,  £  am  by  no  means  satis- 
fied that  a  different  meaning  is  given,  and  I  am 
sure  that  the  Legislature  have  said  that  a  different 
meaning  is  to  be  given  to  that  word  by  the  ob- 
literation of  the  itenoi  "  water."  I  am  therefore 
of  opinion  that  our  judgpnent  should  be  for  the 
Crown, 

Kellt,  C.B. — I  have  tbe  misfortune  to  differ 
from  my  learned  brothers  in  this  case ;  were  it  not^ 
for  that  I  should  say  without  any  kind  of  dotkbt 
that  the  preparation  called  Lamplough's  Pyretic 
Saline  is  not  subject  to  dut^  under  the  Act  of 
Parliament  which  we    are    discussing.      In   my 
opinion  the  falUbcy  in  the  argument  of  the  Crown 
consists  in  confounding  two  things    essentially 
different,  viz.,  confounding  an  Act  of  Parliament 
with  a  particular  clause  in  an  Act,  and  in.  con- 
founding one  khid  of  preparation  with  a  class  of 
preparations.    If  we  keep  this  distinction  well  in 
mind,  there  is  no  difficulty  in  this  case.    The  state 
of  the  law  in  1833  was  this.    By  52  Geo.  3,  c.  150, 
a  largo  number  of  articles,  in  all  about  600,  of  one 
kind  or  another,    some   undoubtedly  medicines, 
and  others  other  than  medicines,  such  as  cosmetics, 
were  made  liable  t'O  duty.    These  600  preparations 
were  by  the  schedule  to  that  Act  expressly  and 
specifically  made  liable  to  duty,  and  then  follows 
the  tail  or  general  words  of  the   schedule    by 
which  a  quantity  of  other  articles  not  enumerated 
in  the  foregoing  list  of  the  600  preparations  arc 
also  made  subject  to  the  same  duty.    In  other 
words  two  classes  of  articles  or   preparations  are 
made  taxable ;   the  one  expressly  enumerated  in 
an  alphabetical  list,  the  other  coming  under  the 
general  words  or  tail  of  the  schedule.     Among  the 
specified  articles  is  this :   "  waters,  videlicet — all 
artificial  mineral  waters,  and  all  waters  impreg- 
nated with  soda  or  mineral  alkali,  or  with  carbonic 
acid  gas,  and  all  compositions  in  a  liquid  or  solid 
state,  to  be  used  for  the  purpose  of  compounding 
or  making  any  of   the  said  waters."    The  first 
question  here  then,  and  one  which  pervades  the 
whole  case,  is  this — What  is  the  effect  of  these 
two  clauses,  the  alphabetical   list  and  the    tail, 
taken  together?      1  cannot,   in  the   first    place, 
entertain  a  doubt  that  the  articles  made  taxable 
by  the  tail  are  different  from  the    600  articles 
specifically  enumerated.     S6me  meaning  must  be 
given  to  the  word  "  other "  in  the  tail,  and  the 
onljr  meaning  that  can  be  given  to  it  is  that  the 
articles    in    the    tail    are    "other"    than    those 
already  enumerated.    It  is  clear  to  me  when  you 
look  at  the  two  clauses  together  that  this  is  the 
meaning  to  be  given  to  the  tail  or  general  words 
of    the  schedule.     That  being  so,  the  question 
arises  as  to  whether  the  pyretic  saline  is  taxable 
under  the  item  "  waters  "  or  under  the  tail.    It  is 
said  that  it  never  came  within  the  item  "  waters  " 
at  all.    But  it  is  impregnated  with  carbonic  acid 
gas.    How,  then,  in  the  name  of  common  sense 
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can  it  be  nid  ihafc  it  ia  not  taxable  nnder  the  bead 
"  waters  P"   for  the  words  of  the  sdiedale  are, 
"  waters*  videUceif  waters  impregnated  with  soda^ 
or  with  oarbomio  add  gas."    It  is  said  that  the 
pjretio  saline  is  taken  oat  of  that  description, 
hecaase  one  of  its  ingredients  is  chlorate  of  pot- 
ash.   Bat  what  has  that  to  do  with  it ;  how  can 
that  fieust  alter  the  express  words  of  the  statnte  P 
It  may  be  impregnated  with  a  hnndred  other  in- 
gredients, bat  the  iaot  remains  the  same  that  it  is 
imprecated  with  carbonio  acid  gas  within  the 
definition  of  the  item  "  waters."    I  will  not  depart 
from  the  express  words  of  an  act  to  enter  mto 
specolations  of  what  might  have  been  added  or 
omitted.    I  find  by  the  Act  that  waters  impreg- 
nated with  carbonic  acid  gas  are  expressly  made 
liable  to  duty:  what  right,  then,  have  I  to  set  aside 
that  enactment  simply  becaase  there  is  another 
ingredient  besides  that  one  P    I,  therefore,  hold 
'  that  this  pyretic  saline  was  liable  to  daty  with 
the  other  599  articles  expressly  mentioned,  and 
was  not  taxable  onder  the  tail  of  the  schedale. 
Before  prooeeding   to  consider  the  qaestion  of 
repeal,  1  will  say  one  word  as  to  sect.  4.    That 
may  apply  to  some  of  these  waters,  bat  it  only 
goes  to  relieve  from  liability  to  daty  a  certain 
class  of  dealers  in  respect  of  some  of  the  articles 
incladed  ander  the  head  "  waters."    Well,  then, 
that  being  the  state  of  the  law  ap  to  Aag.  1833, 
we  now  come   to  the  repealing 'statate  (8  ft  4 
Will.  4,  c.  97),  B.  20.    The  effect  of  that  Act  was 
not  to  repeal  the  former  Act,  bat  a  Tery  small  part 
of  it,  viz.,  the  words  "waters,  ftc.";  and  the  qaestion 
is,  what  is  the  effect  of  that  repeal  P    The  effect 
of  it  is  dearly  this,  if  "  waters  impregnated  with 
soda  or  carbonic  acid  gas  "  were  before  ander  the 
schedale  liable  to  daty,  they  are  to  be  no  longer 
taxable  ander  that  schedale.  Assuming,  then,  that 
the  pyretic  saline  woald  have  been  formerly  tax- 
able ander  that  head,  by  this  repealing  section  that 
taxability  is  altogether  taken  away.    The  Grown, 
to  make  oat  their  case,  mast  contend  for  this 
extraordinary  proposition,    that,    althoagh    the 
repealiap  Act  expressly  says  that  waters  of  this 
description  shall  no*>  be  taxed  as  "  waters,"  yet 
these  waters  can  still  be  taxed   ander  another 
claase  of  the  taxing  Act.    Yon  have  only  to  sab- 
stitate  the  word  *'  claase  "  for  "  act "  or  "  statate  " 
in  the  dicta  which  have  been  qnoted  of  Tenterden, 
O.J.,  and  Tindal,  C.J.,  to  make  them  applicable  to 
the  present  case.    Adopting,  then,  the  words  of 
Tindal,  G.J.,  this  claase  is  to  be  taken  as  though 
the  item  "  waters  "  had  never  existed.    If  that  be 
so  this  pyretic  saline,  falling  as  it  does  within  that 
item,  never  fms  subject  to  taxation.  B  u t  no  one  could 
say  that  where  a  particular  danse  is  repealed  it  is  to 
be  taken  as  though  the  whole  Act  haa  never  been 
enacted ;  it  is  to  be  taken  as  though  this  particidar 
clause  had  never  existed.    What  then  results  from 
this  P    The  tail  of  the  schedule  has  the  same  effect 
as  it  had  at  the  time  it  was  passed ;  at  that  time  it 
did  not  inclade  such  a  water  as  this ;  therefore  it 
does  not  indude  it  now.    I  may  go  on  to  say  that 
the  same  fallacy  exists  in  the  confounding  of  one 
article  with  a  class  of  articles.     In  conclusion, 
then,  I  think  that  the  liability  of  these  waters  was 
put  an  exid  to  by  the  Act  of  1833,  and  that  these 
waters  then  ceased  to  be  taxable;  and  on  these 
grounds  I  am  of  opinion  that  oar  judgment  should 
be  for  the  defendant ;  but  as  I  am  in  a  minority, 
the  judgment  of   the    Court  must  be   for  the 
Crown.  JudffmetU  for  the  Orotcm. 


Bevemme, 
SolioitorB  for  defendaot^  Orouek  and  tipenoer* 


/fine  IS,  14,  ofid  22. 

(Before  Oliasbt  axd  Pollock,  BB.) 

LiTMAir  V,  Latdtbr  and  othibs.  (a). 

Ltbel—  OaUmg  a  man  "  a  convieted  felon** — OdOmg 
an  editor  of  a  newspaper  **  a  fdon  acUfor"— » 
A<Aion  for-^netificcUton^  thai  he  had  heen  previ- 
ovLshl  eonvieted— Statute  9  Qeo*  4^  &  32,  eeet.  3. 

The  eaUing  a  man  who  is  the  editor  cfa  neiMpoper 
"  a/ekm  editor"  m  thA  eoMye  a»  ealling  him  **  a 
feion^"  and  to  eaU  apermm  who  has  bein  eU  eome 
former  time  ooneided  of  felony,  and  hoe  under' 
gone  the  puniehment  to  which  he  loot  eenieneedf 
*' a  felon,**  ie  actionable  inaem^tch  as  6y  eeot. 
3  o/  9  Cteo.  4,  c.  92,  "  ^  puniehment  eo  endured 
hath  the  Uke  effeote  and  eoneequeneee  a$  a  pa/rdon 
under  the  Qreat  Seal  ae  to  thefeUmy  whereof  the 
offender  wa$  eo  conpioted,**  and  therefore  he  ie 
thereby  restored  to  his  originai  status,  and  metde 
'*asit  were,  a  new  man  with  a  new  capacity  and 
oredU:* 

Semhle,  thai  it  would  he  equally  actionable  to  say  of 
suchaperson,**he  is  aeonvieted  felon;**  for,  thtmgh 
reading  the  words  favourably  for  the  defendants, 
it  might  he  said  they  only  mean  that  the  plainUff' 
had  at  some  former  time  been  convicted  of  felony, 
yet  they  ought  not  to  be  so  read,  nor  should  the 
court  '*  favour  idle  and  injurious  words*'  which 
altach  the  infamy  of  felony,  and  would  import 
that  the  man  had  not  been  pardoned. 

A  slanderer  should  take  care  to  be  within  the  truths 
and,  had  the  defendants  written  of  the  plaintif 
thcU  he  had  formerly  committed  a  felony,  or  haa 
been  convicted  of  fdony,  that  would  nave  been 
strictly  true,  and  could  have  been  justified ;  and 
the  distinction  is  not  a  verbal  one  m&rAy,for  the 
tu>o  stcUements  would  have  a  different  effect. 

8o  held  by  the  Emihequer  Division  {Oleashy  and 
Pollock,  BB.),  on  the  authority  of  Cuddington  9. 
Wilkins  {Hob.  Bep.,  pp.  67  and  81)  and  Hawk. 
P.C,  book  2,  c.  37,  s.  4o,  and  cases  there  cited. 

This  was  an  action  for  libel  brought  b^  the 
plaintiff  against  the  defendants  under  the  circum- 
stances set  forth  in  the  following  pleadings  : 

Statement  of  Claim : 

1.  The  plaintiff  resides  at  Dartmouth,  in  the  ooanty  of 
Devon,  and  is  the  proprietor  and  editor  of  a  newspaper 
published  there,  and  called  the  Dartmouth  Ad/oertxser. 

2.  The  defendants  are,  and  at  the  time  of  the  pnblida- 
tlons  hereinafter  mentioned  were,  the  proprietcnrs,  printras, 
and  publishers  of  a  newspaper  osJled  the  Western  DaiUf 
Mercury^  the  head  publishing  offioe  of  whioh  is  at 
Flymoath,  in  the  said  oonnty  of  Deron,  and  which  also 
has  branch  publishing  offices  in  DeTonport,  in  the' said 
oonnty,  and  in  the  oity  of  Ihteter. 

8.  The  defendants,  or  some  or  one  of  them,  also  edit 
and  write  for  the  said  newspaper. 

4.  The  defendants  in  theur  said  paper  oalled  the 
Western  Daily  Merowry,  dated  on  the  84th  day  of  Apiil 
1876,  wrote,  printed,  and  published  certain  woras,  whudi 
words  ^omitting  for  the  sake  of  brevity  certain  words 
appeanng  in  the  original  at  the  pkoe  marked  with 
asterisks)  were  as  follows : 

*' The  narrative  must  be  deferred  till  next  week.  •  .  • 
The  history  of  the  Advertiser  too  must  stand 
over  ...  its  present  editor  is  a  oonvioted  felon.  The 
case  in  whioh  a  certain  John  Leyman,  printer,  was 
sentenced  to  twelve  months'  hard  labour  for  etesJdng 
feathers    a  case  of  whioh  Mr.  Foster  may  have  heazo, 

(a)  Beported  by  H,  Lbioh,  Esq.,  Bairiater^t-Law. 
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he  k  w  iHBfliHr  wi&  «w  «UMMlor--«ffl  bt 
tdmeed'* 

5.  The  def flBdenti  i&  their  wM  newBMper  oelled  the 
FMern^oOv  Mercury,  deteiHie  6tfi  dey  of  May  1890) 
WRiie«  piiiiitoilf  eflyd  puUidied  oettun  wovde^  whioh 
WQtde  (omitting  f of  we  Mhfe  dt  bivtlVj  oertein  weide 
uatk  pecBonUj  teifetiiw  te  the  pkAnMS,  and  appeeriaf  in 
the  originel  at  the  puMwe  aeiked  with  aetenake)  irere 
aefoQowi : 

"There  gtOl  lemalii  to  be  teoorded  Mr.  Foeter'a 
oanrtroTenne  with  the  Town  Oosnoil  of  Daciaioiith  .  .  • 
•ad  the  faote  refMrdinf  hk  aewiMwr  (meenfaig  the 
plMinfctiPB  eaid  newepaper  the  jy^trtmc'uth  Adwmrtiaer), 
and  ite  banknipt  ana  lelon  *edilor'  (meaainff  the 
plaitttif).  The  narratlTe  mnat  be  deferred  till  next 
week.    It  is  worth  the  teUing." 

6.  The  worda  set  out  In  pantfrapha  4  and  5  were 
wriileu,  printed,  and  pobliabBd  oj  the  defendanti  ef 


loemnff  the  phdntiif,  and  were  bo  written,  jointed 
and  pabllahed  fueely  and  mivlieionBljr,  and  with  a 
libelloiifl  and  deCamatozy  aeoee  and  meaning. 

7.  The  eaid  worda  so  set  forth  in  paragraph!  4  and  5 
were  aleo  eo  faleely  and  malioiooaly  written,  printed, 
aad  pnbliahed  of  and  oonoenung  the  plaintiff  in  ma  bnai* 
aeee  and  oaDin^  of  a  printer  and  newspaper  editor,  and 
fats  eaid  ooonjpatum  as  proprietor  and  editor  of  tlie  said 
Dartmouth  Adv0rtUer  newspaper. 

8.  In  oonseqnenoe  of  the  pnblioations  set  forth  in  the 
Icmrth  and  fifth  paragraphs,  theoiroolatian  of  the  plaintifl'B 
■Bid  newspeper,  the  Dwrtmouth  A&09rtt$9r,  has  already 
been  greatiy  injured  and  has  mnoh  deorsaeed,  and  will  he 
mtm  fnrthsr  iiqnred  and  deoreased.  The  phuntiff  has 
•Jbo  a]rea47  ei^Mrienoed  diiftoolty  in  getting  supplied  with 
newB  and  oDtsining  persons  to  be  Mb  eorreepondents,  and 
will  ezperienoe  still  further  diffionll^  in  getting  supplied 
with  news  and  obtaining  persona  to  eorreepond  with  nun. 
In  partionlar,  one  Mr.  Bobt  Dart,  of  Chemton  FerrerS) 
in  the  ooants[of  Deron,  and  one  Mr  Bobt.  Harris,  of 
Toines,  slso  in  the  oounty  of  Deyon.  who  both  nad 
leepeotiYely  supplied  the  plaintiff  ana  his  said  newB- 
pa|Mr  with  news  and  aoted  as  ooneepondents  to  the 
pliiiintiirs  said  newspaper,  in  oonseqnenoe  oi  the  said 
pabJioations  refdBed  and  deolined  anr  longer  so  to  aot. 
The  Talue  of  the  goodwill  of  the  pUuntiirs  said  news- 
paper has,  in  oonseqnenoe  of  the  mattsrs  hereinbef ore 
i4>pearing,  beoonro  and  is  greatly  lessened. 

The  plaintiff  claims : 

1.  10002.  damages. 

2.  An  injanotioQ  to  restrain  the  defendante  fVom 
similar  pablicationa  in  future. 

3.  Suoh  further  or  other  relief  as  the  nature  of 
the  case  may  require. 

Statement  of  Defence : 

1.  l%e  defendants  do  not  admit  that  thephkintiff  is  the 
proprietor  and  editor  of  the  Dartmouth  Aloertiser  news- 


2.  The  defendante  do  not  admit  the  allegations  in 
paragraphs  6,  7,  and  8  of  the  statement  of  claim. 

8.  The  defendante  deny  that  the  word  **  bankrupt "  in 
the  oQOtation  from  their  said  newspaper,  in  the  lit  th  para- 
grapn  of  the  statement  of  daim  set  out  was  intended  to 
or  did  refer  to  the  plaintiff. 

4.  And  the  defendante  further  say  that  the  plaintiff 
has  been  oonyioted  of  felony,  and  was  sentenced  to  twelve 
months'  hard  labour  for  steuing  feathers. 

6-  The  words  in  the  fourth  tSad  fifth  paragraphs  of  the 
statement  of  olaim  oomplsined  of  were  and  are  part  of 
oertsin  artiolee  printed  and  published  in  the  defendante 
mad  newspaper,  eaoh  of  whioh  artiolee  was  and  is  a  fair 
and  bond  fide  oomment  upon  the  oonduct  of  the  plaintiff 
In  his  publio  obaraoter  and  as  ^be  nominal  editor  and 
proprietor  of  the  Dartmouth  AdvertUer,  a  public  news- 
paper, and  was  printed  and  pnblished  bT  the  defendante 
as  and  for  suoh  oomment,  and  without  any  malicious 
motiTe  or  intent  whaterer. 

Eeply  and  Demurrer : 

1.  The  plaintiff  joins  issue  upon  the  first,  second,  and 
fifth  paragraphs  of  the  defendante'  statement  of  defence. 

2.  As  to  the  third  paragraph  of  the  statement  of 
defenoe,  the  plaintiff  admite  the  allegations  in  suoh  third 
paragraph  contained. 

3.  As  to  the  fourth  paragraph  of  the  said  stetement 
ei  defence,  the  plaintiff  (BO  that  sueh  admission  be  not  in 


aay  wagrestendedortalwnteuMlnthatheeifer  was«  ia 
fact,  guilty  of  the  offenoe  referred  to)  adasite  the  aU»> 
gations  contained  in  such  fourth  parBgcaph.  But  the 
pUuntiff  further  says  that  he  has  nerer  been  conTicted  of 
ielonT  Bare  on  that  one  oocaaion,  which  is  the  occasion 
mentMmed  in  the  said  third  paragraph  of  the  statement 
of  defenoe.  On  that  occasion  he  was  eonrioted  of  the 
Bupposed  f elcmy  by  a  court  duly  haying  jnriadiotioa  in 
that  behalf,  the  Ooiirt  of  Quarter  Sesstons  for  the  oounty 
of  Comwau;  and  the  said  oourt,  having  jurisdiotion  as 
aforesaid,  in  the  exercise  of  suoh  jurisdiotion,  adjudged 
that,  as  a  punishment  for  tiie  said  supposed  felony,  the 
plaintiff  should  be  imprisoned  and  kept  to  hard  labonr 
for  twelre  ealendar  months.  The  said  couTietion  took 
place  sereral  years  ago,  and  the  plaintiff,  as  the  defan- 
dante  well  knew,  duly  endured  the  punishment  to  whioh 
he  was  so  adjudged  as  aforesaid,  for  the  said  Bupposed 
felony,  and  thereby  became,  and  was,  and  has  eyer  sinoe 
been,  and  is,  in  the  same  situation  as  if  a  pardon  under 
the  Great  Seal  had  been  granted  to  him  as  to  the  said 
Bupposed  felony  whereof  he  was  oonyictod  as  aforesaid. 

4.  The  plaintiff  demurs  to  the  said  fourth  parsffranh 
of  Ihe  statement  of  defence,  on  the  ground  that,  whue  the 
statement  of  defenoe  admite  the  publication  of  the  whole 
ef  tiie  libels  aUeged  in  the  statement  of  olaim,  and  tiie 
said  paragraph  is  pleaded  to  the  whole  of  the  said  libeb, 
and  a  part  ox  the  ubel  charges  that  the  plaintiff  is  a  oon* 
yicted  fdon,  neyertheleBB  the  said  fourth  paracnraph 
contains  nothing  whioh  jnstifles  or  is  otherwise  a  defenoe 
to  that  portion  of  the  said  libel ;  and  the  plaintiff  also 
demuis  upon  oUier  grounds  sniBoient  in  law  to  sustain 
this  demurrer. 

Demurrer  by  the  defendants  to  the  third  para- 
graph of  the  plsintifPs  reply. 

TTpon  the  action  coming  on  for  trial  before 
BlacKbom,  J.,  at  the  snmmer  assizes  for  Devon- 
shire in  1876,  at  Exeter,  a  jury  could  not  be  pro- 
cured, and  his  Lordship,  after  a  short  argu- 
ment of  counsel  on  both  sides,  and  without 
any  eyidenoe  being  taken,  expressed  his  opinion 
to  be  in  favour  of  the  defendants,  on  the  ground 
that  the  statement  in  the  allM^ed  libel  that  the 
plaintiff  had  been  oonyicted  of  felony  was  strictly 
true,  and  that  the  plaintiff  therefore  was  incapa- 
citated from  maintaining  his  action ;  but  his 
Lordship  postponed  giving  judgment  with  costs 
for  the  de&ndant  untU  the  fourth  day  of  the  next 
Michaelmas    sittings.      In    November    last    the 

glaintiff  moved  for  and  ootained  an  order  in  the 
bcchequer  Division  that  the  defendants  shonld 
show  cause  why  the  decision  of  the  learned  judge 
at  the  trial  in  favour  of  the  defendants  that  the 
action  was  not  maintainable  should  not  be  set 
aside  and  a  new  trial  had,  on  the  grounds  that, 
on  the  facts  stated  in  the  pleadings  and  taken  an 
admitted,  the  decision  of  the  learned  judge  ought 
to  have  been  in  favour  of  the  plaintiff,  and  that 
the  action  was  maintainable ;  and  by  which  it  was 
also  ordered  that  the  demurrers  in  the  action 
should  be  argued  together  with  the  above  rule. 

June  13  and  14.  —  Oole  Q.O.  and  BvUen 
appeared  to  show  cause,  and  contended  that  the 
juagmeiit  of  the  learned  judge  was  right.  The 
defendants  had  onl^  stated  of  the  plaintiff  what 
was  strictly  true,  viz.,  that  '*  he  was  a  convicted 
felon,"  and  no  action  could  be  maintained  against 
them  for  so  doing.  Alexander  v.  The  North- 
Eastern  Railway  Company  (34  L.  J.  152,  Q.B. ;  6 
B.  A  S.  340)  was  an  authority  in  favour  of  the 
defendants.  It  was  not  contended  in  that  case 
that  if  the  statement  were  true  it  would  be  a 
libel.  [Pollock,  B. — Suppose  you  call  a  man  a 
bankrupt,  and  it  turns  out  only  that  he  was  one 
twenty  years  ago  Pj  The  principle,  or  rule,  "  Once 
a  felon,  always  a  felon,"  was  in  point  and  appli- 
cable here,  and  the  statute  of  9  Geo.  4,  c.  32, 
on  which  the  plaintiff  relied,  was  not  applicable  to 
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the  case,  the  sole  object  and  purport  of  that  statute 
being  to  remove  certain  disabilities  attaching  to 
persons  convicted  of  ielonies,  which  prevented 
their  evidence  being  receivable  in  a  court  of 
justice,  and  to  render  them  capable  witnesses. 
The  plaintiff  will  cite,  probably,  in  his  own  favour 
the  cases  of  Qwynne  v.  The  SotUh-Eastem  Bail- 
wayOornpany  (18  L.  T.  Bep.  N.  S.  738)  and  Bigge 
V.  The  Great  Eastern  Rcdlway  Company  (lb,  p 
482) ;  but  the  charge  in  each  of  those  cases  was 
one  of  misdemeanour,  and  not,  as  here,  of  felony. 
[Clbasbt,  B.  referred  to  Ouddvngton  v.  WUMns 
(Hob.  Bep.  67)  as  an  authority  favourable  to  the 

glaintiff,  but  observed  that  in  that  case  there  had 
een  no  conviction.] 
OoUms,  Q.C.  and  Pitt'Letms  for  the  plaintiff, 
contra,  submitted  first,  that  the  statements  con- 
tained in  the  alleged  libels  were  not  strictly  true 
or  accurate,  and  on  that  ground,  therefore,  the 
plaintiff  was  endtled  to  have  judgment  in  his 
mvour.    To  sa^r  of  the  plaintiff  at  the  time  in 
question,  "  he  is  a  convicted  felon "  and  *'  is  a 
felon  editor,"  were  utterly  untrue  and  inaccurate 
statements.    Had  it  been  said  that  he  *'  was,  or 
had  been,  a  convicted  felon/'  it  might  have  been 
different;   and,  again,  the  plaintiff  never  was  a 
**  felon  "  and  an    "  editor      contemporaneously. 
The  libel,  therefore,  was  not  true,  the  plaintiff  not 
being  a  felon ;  for  by  the  operation  of  the  statute 
9  Gko.  4,  c.  32,  s.   3,  he  became,  after  having 
endured  the  punishment,  in  the  same  position  as 
if  he  had  been  pardoned  under  the  Great  Seal ; 
and  there  is  express  authority ,1iiat  to  say  of  one 
who  had  been  so  pardoned  "  he  is  a  felon  "  would 
be  actionable  (see  Ouddington  v.   WiUeina,  Hob. 
Bep.  67  and  81 ;  Owen,  150  ;  Moore,  869) ;  and  as  to 
the  distinction  alluded  to  by  Cleasby,  B.,.  that  in  that 
case  there  had  been  no  conviction,  it  is  said  in 
Hawkins'  F.G.,  book  2,  c.  37,  s.  48,  that  a  pardon 
even  after  conviction  so  far  clears  the  party  that 
he  may  have  an  action  for  a  scandal  in  calling  him 
"  felon  "  after  the  pardon,  and  be  a  good  witness 
notwithstanding    the    conviction,    ''the    piuxion 
making  him  a  new  man  and  giving  him  a  new 
credit  and   capacity."     So  in  Bex  v.  Orosby  (2 
Salk.  689 ;  1  Lord  Baym.  39)  where  on  trial  at 
bar  for  high  treason  the  prisoners  excepted  to  the 
evidence  of  one  Smith,  who  had  stood  in  the 
pillory  for  libel,  it  was  argued  for  the  Grown,  in 
support  of  the  witness's  evidence,  that  the  infamy 
flowed  from  the  crime  and  not  from  the  punish- 
ment, and  that  Smith's  crime  was  not  infamous 
nor  deserving  of  such  punishment ;  and  Holt,  G.  J., 
without  determining  that  point,  held  that  Smith 
was  restored  by  the  general  pardon  of  2  Will.  &  M. 
which  operated  by  wav  of  restoration,  and  made  him 
"  a  now  creature."    Again  in  Boston's  case  (Latch. 
22)  a  parson  was  deprived  of  his  benefice  by  the 
Ecclesiastical  Gourt  for  adultery,  and,  a  general 
pardon  coming  afterwards  which  pardoned  the 
adultery,    it    was    held    that    the    parson   was 
thereby,    ipso   facto,   restored    to    his    benefice 
without    suit     in     the    Ecclesiastical     Gourts. 
Cslier's  case,  too  (Sir  T.  Baym.  Bep.  369),  is  a 
strong  case  in  favour  of  the  plaintiff.    The  learned 
judge  and  reporter  there  says  :  "  It  was  debated, 
admit  a  witness  be  convicted  of  felony  and  after- 
waids  pardoned,  whether   he    shall  thereby  be 
restored  to  be  a  good  witness  P    And  my  Lord 
Ghief  Justice  Soroggs  and  myself  were  of  opinion 
that  he  could  not,  because  the  pardon  doth  take 
away  the  punishment  due  to  the  offence,  but 


cannot  restore  the  person  to  his  reputation;  and 
of  that  opinion  was  Justice  Nichols  m  Ouddingtom 
V.  WUkins*  case  (Moore  872,  pi.  1213) ;  but  my 
brothers  Jones  and  Dolben  cotUra^  And  so  after- 
wards did  I  conceive,  for  in  the  case  of  Chtddington 
V.  WUhins,  as  it  is  reported  in  Hobart,  it  is  said 
that  the  pardon  takes  avray  not  only  pcsnam  bn^ 
reatum"  See  also  Vaughan's  ease  (5  Go.  Bep.  49). 
All  these  authorities  show  that  a  pardon  dears 
the  man  and  makes  him  a  **  new  creature,"  and  that 
all  the  consequences  of  the  crime  fall  v^ith  and  are 
washed  away  by  it ;  and  then  the  stat.  9  Gea  4,  cu 
82,  s.  3,  enacts  that  the  suffering  the  punishment 
shall  have  the  same  effect  as  a  pardon.  But  even 
if  the  statement  were  true  in  one  sense,  they  went 
far  beyond  the  truth,  and  were  so  inaccurate  aa 
to  make  them  libellous.  In  Qwynne  v.  The  Souths 
Eastern  Baihoay  Company  (18  L.  T.  Bep.  N.  S. 
738)  the  plaintiff  had  been  convicted  before  a 
magistrate  of  travelling  on  the  defendants'  line 
without  a  ticket,  and  was  sentenced  to  a  fine  of 
1«.  and  costs,  or  in  default  to  three  days'  imprison- 
ment. The  defendants  published  placards  stating 
he  had  been  convicted,  &c.,  and  describing  the 
altemative  as  "  imprisonment  vrith  hard  labour ;" 
and  in  an  action  for  libel,  the  defendants  having 
pleaded  the  truth  of  the  statement  in  their  placard, 
Gockbum,  G.  J.  said  the  first  question  for  the 
jury  was  whether  the  defendants'  account  of  the 
conviction  was  substantially  correct;  and  in 
summing  up  to  the  jurv  he  said :  "  If  you  are 
called  to  account  for  a  libol,  vou  can  say,  I  have 
said  no  more  than  the  truth ;  but  if  yon  go  beyond 
the  truth  and  state  what  you  cannot  prove,  thea 
you  are  liable,  and  it  is  for  the  jury  to  say  what 
you  will  have  to  pay  to  the  man  of  whom  you  have 
chosen  to  say  something  defamatory  which  yoa 
cannot  make  good."  So  here  it  was  *'  beyond  the 
truth  "  to  say  of  the  plaintiff  "  he  is  a  convicted 
felon,"  and  "  he  is  a  bankrupt  and  felon  editor." 
It  was  a  libel  to  write  and  publish  the  words  "  he 
is  a  bankrupt  "  of  a  person  who,  though  he  were 
a  bankrupt  twenty  years  ago,  had  since  fully  paid 
all  his  liabilities  and  was  now  solvent ;  and  as  to 
the  **  felony,"  that  had  been  purged  by  his  en- 
during the  punishment  to  which  he  was  seatenoed, 
and  so  he  was  restored  to  his  original  status  and 
condition.  They  cited  also  Biggs  v.  The  Chreai 
Eastern  Bailioay  Company^  (18  L.  T.  Bep.  N.  8. 
482;  16  W.  B.  902);  and  Hawk.  P.  G.,  book  2,  c. 
46,  8.  206. 

Cur,  ado,  wlL 
June22, — ^The  judgmentof  the  Gourt  was  delivered 
by  Gleasbt,  B. — In  this  case  the  question  appears 
to  be  well  raised  upon  the  demurrer  in  the  plead- 
ings. It  is  an  action  for  libel,  and  two  libels  are 
complained  of,  contained  in  a  newspaper  called  the 
Western  Daily  Mercury,  under  the  dates  of  the 
24th  April  1876  and  1st  May  1876.  If  the  paper 
of  the  24th  April  is  considered,  a  different  question 
might  arise  from  that  which  does  arise  upon  the 
paper  of  the  Ist  May.  It  seems  quite  clear  that 
the  defendants  are  bound  by  what  they  wrote  on 
the  1st  May  without  reference  to  what  was  written 
on  the  24th  April ;  unless,  to  get  at  the  meaning 
of  what  was  written  on  the  Ist  May,  it  is  necessary 
to  refer  to  what  was  written  on  the  24th  ApriL 
In  the  present  case  the  article  of  the  1st  May  has 
by  itself  a  clear  meaning,  and  a  person  buying 
that  newspaper  on  the  1st  May,  without  havin«r 
seen  the  paper  of  the  previous  week,  would 
necessarily  give  the  artide  that  meaning.     Th^ 


iEAGtS^ltiTES*  OASES. 


166 


Kx-DiT.] 


LsrxAK  V.  Latimbr  akd  othbbs. 


[Ex.  Div. 


hicbB  of  the  present  case,  as  they  appear  upon  the 
pleadings,  may,  for  the  purpose  of  raising  the 
question,  he  stated  as  follows :  By  the  statement 
cv  claim  the  plaintiff  states  that  he  was  the  editor 
of  a  paper  called  the  DanrtmoiUh  Advertiser,  and 
he  complains  that  on  the  1st  May  the  defendants 
in  their  newspaper  referred  to  the  plaintifE  as  the 
**  felon  editor."    By  the  statement  of  defence  the 
defendants  Justify  this  reference  by  alleging  that 
the  plaintiff  had  been  convicted  of  felony,  and 
was  sentenced  to  twelve  months'  hard  laboar  for 
stealing  feathers.    In  his  reply  the  plaintiff  alleges 
that  after  his  conviction,  which  tock  place  some 
years  ago,  the  plaintiff  underwent  his  sentence  of 
twelve  months'  imprisonment  and   hard  laboar, 
and  so  became  as  cleared  from  the  crime  and  its 
consequences  as  if  he  had  received  the  Queen's 
pardon  under  the  Great  Seal.    To  this  there  is  a 
demurrer,  and  so  the  question  is  raised.    In  the 
statement  of  defence  there  was  also  a  paragraph 
that  the  alleged  libel  complained  of  was  a  fair 
comment  upon  the  conduct  of  the  plaintiff  in 
bis    public   character   as   editor   of    the    Adver- 
Hser^  and  to  this   there  was    also  a   demurrer 
in    the   reply.     This    was    not    argued    before 
ns,    it    being    clear    that    such    a    justification 
could    not  be  upheld    in    law,    and    upon    that 
demurrer  there  must,  of  course,  be  judgment  for 
the  plaintiff.    But'the  other  question  is  one  of  some 
difficulty,    that  question  being  whether  a  man, 
who  has  been   convicted  of  felony    and  under- 
line  his  sentence,  can   afterwards    be  called  a 
'*  felon  "  without  making  the  person  calling  him 
so  liable  to  an  action.    We  cannot  doubt  that 
calling  a  man,  who  is  the  editor  of  a  newspaper, 
a  **  felon  editor,"  is  the  same  as  calling  him  a 
"felon."      The   question    could    not    have  been 
raised  before  the  oassing  of  thp  9  GK90.  4,  0.  32. 
By  the  3rd  section  of  that  Act,  it  is  enacted  as 
follows:  '*  And  whereas  it  it  expedient  to  prevent 
all  doubts  respecting  the  civil  rights  of  persons 
convicted  of  felonies  not  capital,  who  have  under- 
gone the  punishment  to  which  they  were  adjudged. 
Se  it  therefore  enacDed,  that  where  anv  offender 
hath  been,  or  shall  be,  convicted  of  any  felony  not 
punishable  with  death,  and  hath  endured  or  shall 
endure  the  punishment  to  which  such  offender 
hath  been  or  shall  be  adjudged  for  the  same,  the 
punishment  so  endured  hath  and  shall  have  the 
like  effects  and  consequences  as  a  pardon  under  the 
Great  Seal  as  to  the  felonv  whereof  the  offender 
was  so  convicted :   provided  always,  that  nothing 
herein  contained,  nor  the  enduring  of  such  punish- 
ment, shall  prevent  or  mitigate  an^  punishment 
to  which  the  offender  might  otherwise  be  lawfully 
sentenced  on  a  subsequent  conviction  for  any 
other  felony."    The    general    title   of  the    Act 
relates  to  evidence,  but  the  particular  recital  to 
this  section  introduces  a  new  question,  tbe  civil 
status  of  particular  persons.    The  question  there- 
fore becomes  this,   whether  a  person  who  has 
committed  a  felony,  and  reoeived  the   Queen's 
pardon,  can  be  called  a  "  felon."    Upon  this  ques- 
tion the  authorities  are  clear.    The  case  of  Uud' 
dingtmh  v.  WiXkms  (reported  in  Hobart's  Beports, 
p.  67),  is  as  follows;  "Gaddington  brought  an 
action  on  the  case  against  Wilkins  for  calling 
him    'thief.'       The  defendant  justified,   because 
before  time    he   had    stolen     somewhat.      The 
plaintiff  replied,  that  since  the  supposed  felony 
the  general  pardon  in  the  seventn  year  of  the 
King  was  miade,  and  makes  the  usual  averment 


to  bring  himself  within  the  pardon.     Whereupon 
the  defendant    demurs.    See   Staundford    Plao. 
CoronsB,  lib.  3,  180,  that  if  a  man  arrested  for 
felony  break  prison,  he  shall  lose  his  battoil ;  but 
yet,|if  the  King  pardon  him  that,  it  is  restored.  F. 
OoronsB,  281,  1  &  2  K  3;  F.  Goron»,  154  ;   so 
here,   the  felony  is  by  pardon  extinct.     And  in 
the  end  this  case  was  adjudged  for  the  plaintiff, 
though,  it  may  be,  he  knew  nim  not  to  be  within 
the  pardon ;  for  there  is  no  cause  to  favour  idle 
and  injurious   words.      But  perhaps,  if  he  had 
arrested  him  for  the  felony  after  pardon,  it  might 
have  been  excused  if  he  knew  it  not,  because  it 
is  an  act  of  justice,"   vide  residuum  infra,  fol.  81. 
The  case  is  afterwards  stated  more  fuUy  at  p.  81. 
when,  I  suppose,  jud^^ent  was  given,  and,  after 
stating  the  facts,  it  is  said  that  it  was  adjudged 
for  the  plaintiff,  "for  the  whole  Court  were  of 
opinion  that,  though  he  were  a  thief  once,  yet 
when  the  pardon  came  it  took  away  not  only 
pcenam,  but  reatvmi,  for  felony  is  contra  coronam 
et  dignitatem  regie,"  and,  it   proceeds  :    "  Now, 
when  the  King  had  dischargea  it  and  pardoned 
him  of  it,  he  hath  cleared  the  person  of  the  crime 
and    infamy,    wherein    no    private    person     is 
interested  but  the  commonwealth  whereof  he  is 
the  head,  and  in  whom  all  genera>  wrongs  reside, 
and  to  whom  the  reformation  of  all  general  wrongs 
belongs."    And  there  is  much  more  to  the  same 
effect.    The  case  is  again  referred  to  in  a  late  part 
of  the  same  reports,  four  years  afterwards,  at  p. 
293,  in  a  case  of  Searle  v.  WiUiams,  where  in  the 
judgment  it  is  said :  "  And  therefore  I  hold  that  if 
a  man  shall  call  him  '  felon'  or  '  thief,'  he  mav 
have  his  action  as  upon  any  other  pardon,  which 
we  resolved  in  the  case  of  Ouddington  v.  WiUcints" 
Now,  the  word  "  felon"  was  there  made  use  of, 
which    makes    it    the    same     as    the     present 
case.      It  is  unnecessary  to    refer  to  the  other 
authorities  cited    in   the    argument   in  support 
of  so  clear   and   unquestioned  a    decision,  and 
one  so  reasonable  and  so  just.    One  text  book 
may  be  cited  (Hawkins'  Pleas  of  the  Grown,  book  2, 
c.  37,  s.  48,  title  "  Pardon"),  where,  in  the  margin, 
the  authorities  are  collected.    He  says :  "  As  to  the 
second  great  point,  viz.,  what  is  the  effect  of  a 
pardon  P     I  take  it  to  be  settled  at  this  day  that 
the  pardon  of  a  treason  or  felony,  even  after  a 
convictiion  or  attainder,  does  so  far  clear  the  party 
from  the  infamy  and  all  other  consequences  of  his 
crime  that  he  may  not  only  have  an  action  for  a 
scandal  in  calling  him  traitor  or  felon  after  the 
time  of  the  pardon,   but    may  also   be  a   good 
witness  notwithstanding  the  attainder  or  convic- 
tion ;  because  the  pardon  makes  him,  as  it  were, 
a  new  man,  and  gives  him  a  new  capacity  and 
credit."    The   conclusion    therefore  is  inevitable 
that,  if  calling  the  plaintiff  a  "  felon  editor  "  in- 
volves calling  him  a  felon,  the  plaintiff  is  entitled 
to  his  action,  and  there  must  be  judgment  for  the 
plaintiff  upon  the  demurrer  to  the  reply.    It  is 
not  necessary  to  decide  what  would  have  been  the 
result   if   the  defendants  had  only  said  of  the 
plaintiff,  as  they  do  in  the  first  p  tper,  of  the  24th 
April,  "  he  is  a  convicted   felon."    In  that  case 
there  would  be  more  doubt,  in  the  absence  of  any 
decided  case,  as  to  the  effect  of  these  words ;  and 
it  might  be  said,  if  you  choose  to  read  the  words 
favourably  for  the  defendants,  that  they  only  mean 
that  he  has  been  at  some  former  time  convicted 
of  felony.    But  it  rather  seems  to  us  that  they 
ought  not  to  be  read  so  favourably,  and  that  the 
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result  OQ^t  to  be  the  same*  It  Ib  not  tme  to  say 
of  the  plaintiff  that  **  he  is  a  convioted  felon."  He 
18  a  oonrioted  felon  who  has  been  pardoned,  and 
18  a  pardoned  felon^  and  the  felony  is  at  the  time 
extinffnished.  The  calling  him  a  felon  -and  attach- 
ing tne  iniSuny  of  felony  to  him  woald  import  that 
he  had  not  been  pardoned.  It  wonld  have  been  a 
different  matter  if  the  defendants  had  written  of 
the  plaintiff  that  he  had  previously  committed  a 
felony,  or  had  been  convicted  of  felony.  That 
would  have  been  strictly  true,  and  could  have 
been  justified,  although  the  fact  of  the  sentence 
having  been  suffered  was  witUield.  At  least,  such 
is  our  opinion;  and  the  distinction  is  teken  in 
the  case  of  Ouddington  v.  WUkins,  at  page  82 
of  the  report.  The  distinction  is  not  a  verbal  one 
merely;  but  the  two  statements  would  have  a 
different  effect.  A  man  stating  that  another  was 
a  felon  would  be  listened  to  as  informing  his 
hearers  that  the  individual  was  infiamous  and  to 
be  shunned ;  but  a  man  who  stated  that  another 
man  (perhaps  the  editor  of  a  newspaper  and  in  a 
respectable  position)  had  been  convicted  of  felony 
twenty  or  thirty  years  ago  would  probably  himself 
be  more  condemned  than  the  man  he  8(>oko  of. 
But|  however  small  the  distinction  may  be,  a 
slanderer  should  take  care  to  be  within  the  truth. 
The  Court  says,  in  the  case  of  (hiddington  ▼. 
WiUcins  (Hob.  p.  82),  where  the  distinction  is  taken, 
"  and  it  was  held  no  great  difference,  though  this 
had  been  a  special  pardon  and  not  known  to  the  de- 
fendant, for  ne  must  take  heed  at  his  peril  that  he  do 
no  man  wrong,  and  there  is  no  necessity  nor  use  of 
slanderous  words  to  be  allowed  to  i^orants."  The 
cases  are  numerous  in  which  the  mjurious  state- 
ment has  gone  beyond  the  truth  and  has  been  ren- 
dered actionable.  Having  regard  to  the  authorities 
referred  to,  we  cannot  think  that  the  learned 
judge  was  correct  in  saying  that  the  statement 
should  be  rend  as  a  statement  that  the  plaintiff 
had  been  convicted  and  was  literally  true. 
It  appears  to  us  that  judgment  ought  to 
be  given  for  the  plaintiff  on  the  demurrer,  and 
that  there  should  be  a  new  trial  for  the  purpose  of 
assessing  the  damages,  which  the  plaintiff  might 
take,  as  he  shall  be  advised,  on  the  two  libels,  or 
on  that  of  the  1st  May. 

Judgment  for  the  plaintiff  on  the  demurrer — 
Order  for  a  new  trial. 

Solicitors  for  the  plaintiff,  Ooohe,  Kingdon,  and 
Ootton,  agents  for  John  Dau)  and  Son,  Exeter. 

Solicitors  for  the  defendants,  8urr,  Qrihhle,  and 
Buvton,  agents  for  J".  W.  Wilson,  Plymouth. 


(Before  Pollock  and  Huddleston,  BB.) 

May  29  and  June  7. 

Bakeb  t;.    This  Mayob  and  Cokporation  of 

Portsmouth,  (a) 

Local  boa/rd — Power  of  to  make  hye-lawe — Power  of 
to  pull  down  hvdldings  erected  in  contravention  of 
hye'laws — Action  against  for  so  doing — **  New 
streets"  —  Definition  and  meaning  of — Local 
Oovernmmt  Act  1858  (21  ^  22  Vict.  c.  98)  «.  34 
— Validity  of  bye-laws  made  in  pursuance  of— 
Ultra  vires — Excess  of  force  in  puUing  dovm — 
Damages  for-^Cosfs — New  trial, 

A  local  board  of  health  made  byc'laws  under  sect. 
^  of  the  Local  Management  Act  1S58  (21  |-  22 
Vict,  c  98),  the  3rd  of  which  bye-laws  provided 

(a)  Beported  by  Hisbt  Lkgh,  Eaq..  BaixiBtw>at-Law. 


thai  **  no  tmUdmg  ihotdd  he  ereded  (y  ihe  Mejaf 
any  new  street  or  proposed  new  street,  or  to  wihiok 
any  new  street  would  form  the  oily  earriage 
approaeht  wM  such  street  had  been  eonstrueted 
to  the  approval  cf  the  loealboard.'*  Byihed2nd 
bye  law  %t  was  provided  thaJt  "  every  person  who 
intends  to  erect  amy  new  building  should  give 
twenty»one  days*  notice  to  the  local  booed  of  suck 
intention,  to  be  delivered  to  the  local  surveyor  mr 
left  at  his  office,  and  should  at  the  same  time  leoMe 
or  cause  to  be  left  at  the  said  office,  for  the  use  qf 
the  local  board,  detail  plans  and  sections  of  suek 
intended  new  building  and  its  appwienanesst 
and  a  description  of  the  maJtericds  of  which  the 
building  is  proposed  to  be  constrttcied,  of  the 
intended  mode  of  drainage,  and  means  of  waier 
supply.**  And  the  S7th  bye-law  provided  that 
"if  thi  person  intending  to  toy  out  any  new^  street 
or  oonstrtict  any  new  building  faU  to  give  the 
fMtices  therein  required,  or  should  construct  or 
canse  to  be  constructed  any  works  or  buildings,  or 
do  any  act  or  omit  to  do  any  act  or  comply  with 
any  requirement  of  the  local  board,  contrary  to  the 
provisions  of  any  or  either  of  the  hereinbefore 
contained  byC'laws,  he  shall  be  Uahle  for  each 
offence  to  a  penalty  not  exceeding  52.  and  a  eon' 
Unuing  penalty  of  40s.  a  day.  And  the  local 
board  may  at  any  time  after  ihe  eatpvraHon  of 
forty^eight  hours  from  the  service  of  a  notice  m» 
writing  on  such  person,  expressing  their  intension 
so  to  do,  in  defauU  of  his  showing  good  cause  to 
tJie  contrary  in  the  meantime,  cause  any  work 
begun  or  done  in  contravention  of  any  or  etU^er  of 
such  bye'laws  to  be  removed,  altered,  or  puUed 
down  as  the  case  may  require. 

The  plaintiff  erected  new  houses  by  the  side  of  a 
proposed  new  street  before  the  new  street  nod 
been  coruiructed  according  to  the  approval  of  the 
local  board,  as  required  by  the  drd  hye^law,  and 
without  having  first  given  the  notice  or  left  the 
plans  and  sections  required  by  the  32fui  bye^law, 
and  having  failed  to  show  good  cause  to  ihe  con^ 
trary  within  forty'Oight  hours  after  notice  to  him 
by  the  local  ooard  of  their  intention  to  pM  hie 
hottses  down,  the  local  board  caused  ihe  send 
houses  to  be  pulled  down,  and  in  an  a^ion 
against  them  by  the  plaintiff  for  so  doing 
justified  their  conduct  under  their  2^1th  byeAaw, 
and  it  was 

Held  by  the  Exchequer  Division  (Oleasby  and 
Pollock,  BB.),  giving  judgment  on  denwrrerfor 
ihe  defendants  (the  local  board),  that  the  37th 
bye-law  was  not  idtra  vires,  but  was  a  valid  bye- 
law,  properly  made  under  sect.  34  of  the  Local 
Management  Act  1858,  and  wOhin  the  power  of 
the  authority  thai  mcide  it ;  and  that  the  drfen- 
dants  were  thereby  justified,  so  far  as  they 
exercised  their  power  in  so  doing  with  reasonahle 
care,  in  pMing  down  the  plaintiffs  houses. 

The  word*  *'  new  street "  in  the  Local  Qovemment 
Ad  1858,  and  in  these  bye-laws,  mean  and  incLude 
not  only  the  roadway  or  thoroughfare  for 
nassenyers  and  vehicles,  but  cdso  the  hotises  on 
both  sides  ofit^ 

The  jury  having,  in  answer  to  a  question  by  Black- 
bum,  J.,  found  that,  assuming  the  bye-law  to  be  good 
and  the  defendants  to  be  justified  inpuUing  down 
the  houses,  they  used  more  force  than  was  neces- 
sary, assessed  the  plaintiff's  damages  in  that 
respect  at  18L ;  and  on  a  motion  by  the  defendants 
for  a  new  trial,  on  the  ground  of  that  finding 
being  against  ihe  weight  of  evidence. 


MAGISTRATES'  OASES. 


Ill 


Dnr.] 


BaKB&  «.  ThB  1£aT0B  UTD  GoUORATIOV  OV  PORTBMOimL 


[Bx.  Div 


2%e  Courts  havmg  eon$uUed  Lord  Blaeklnim  on  the 
poinit  were  cf  opinion  vriih  him  thai  wdeea  the 
piauUijf  aecenied  the  defendanii*  offer  to  lei  the 
verdieifor  18t.  etand,  iDtihoui  costs,  there  must  he 
a  new  trial,  and  judgment  was  given  to  thai  efeei 
ebeoorOngl/g. 

This  was  an  aotian  whiob  was  tried  before  Blaok- 
bam,  J.  and  a  special  jury,  at  the  summer  assizes 
for  Hampshire,  1876»  at  Winchester,  the  main 
fiaots  in  whiob   are   contained  in  the  following 


Statement  of  daim : 

1.  this  pUntiff  is  a  bsildar,  osnyinff  on  buniMSB  at 
ImmAjynit  in  ths  borough  of  Portsmoath,  and  is  Issaee 
and  ooenpisr  of  oertein  hmd,  sitnato  in  Tipmoie  street, 
StaBshaw,  in  ths  said  borongh.  Ths  defendants,  the 
Muror  and  Oonoaatioa  of  Pntimonth,  sis  the  urban 
TmtsTy  antfaori^  for  the  nid  borough. 

2.  In  or  abont  Jvlgr  1875^  phuu  were  duly  deposited 
with  the  defendants,  in  pnrsasnoe  of  a  byo-law  made  by 
the  defendants,  as  toe  nzban  aanltaxy  anthoiity  for  the 
said  borons^,  for  the  oonstniotion  of  a  ttreet  or  road  orer 
the  nid  hmd  of  the  phontiif.  The  aaid  dIsos  were  snb- 
mitted  to  and  dnly  approred  by  ths  dflfendants. 

8.  In  or  about  Ang.  1875,  the  plaintifP  oonunenoed 
to  baild  sixtsen  bosses  on  ths  said  land,  being  eight  on 
either  side  of  the  nid  street  or  road,  and  oontinnsd  to 
bnild  them  until  the  month  of  NoTsmber  1875,  when 
sight  of  the  aaid  honaes  were  roofed  in,  and  the  others 
were  ohamber-floor  hiffh,  with  joists  on.  Fiaintiif  admits 
that  he  had  not  before  oommenoing  the  ssid  honses 
deposited  plans  thereof,  althoogh  he  eonsMentionaly 
benered  thatUs  snrreyor  had  done  so,  and  the  plans  wsre 
in  poeiesnon  of  ths  bosrd  before  the  honaes  were 
demolished,  as  hereinafter  mentioned  ;  but  the  defendants 
allowed  ths  phuntiif  to  oommsnoe  end  to  proceed  witii 
tiie  sceotian  of  the  ssid  honsM  ss  hsreinbefors  mentioned 
without  complaint  or  interference  down  to  the  month  of 
Kovsmber  1875»  snd  the  said  houass  were  in  all  reapeots 
eonstracted  in  aooordanos  with  the  b^e-hbws  of  the 
dsfendante,  the  ssid  Mayor  and  Corporation,  rdating  to 
the  construction  of  buildings. 

4.  On  the  22nd  Nov.  1875  the  defendants  charged  the 
plaintiff  before  the  magistrates  for  the  said  lx>rou{B^ 
with  having  bailt  the  laid  hossss  without  haring  flret 
deposited  tae  plans  for  ths  same  in  aooordanoe  with  the 
bje-laws  of  the  defendants,  the  iCayor  and  Corporation, 
llie  plaintiff  thereupon  pleaded  guilty,  and  was  ordered 

to  psy  a  fine  of  \l,  and  costs. 

5.  On  or  sbout  ths  9th  Dec.  1875,  the  defendants  ssnt 
a  large  number  of  workmen  to  tiie  taid  place,  and  the 
said  workmen  by  their  orders  pulled  down  twelre  of  the 
aaidhonses,  ei|^of  which  had  been  roofed  in,  and  totally 
dsBolished  ths  earns,  and  in  doing  ao  need  ao  much 
Tiolenoe  that  the  materials  thereof  were  rendered  almost 
valueless  for  uie  at  any  future  time  for  building  or  any 
etherpurpose. 

6.  Notice  of  this  action  was,  on  the  24th  liardh  1876, 
dnly  giysn  to  the  defendants. 

The  plaintiff  claimed  £1500. 

Statement  of  defence : 

1.  The  defendants  deny  ths  allegations  in  pazaffraph  3 
of  the  statsment  of  claim.  Bars  in  as  far  as  the  maintiif 
adfldts  that  he  had  not.  before  he  commenced  the  said 
houses,  depositsd  plana  thereof. 

8.  Cecfealn  bye-laws  bars  been  dul^  mads  by  the  defen- 
dants, as  tiis  urban  aanitary  authority  of  the  Dorough  of 
Pdrtsmonth,  undsr  and  by  virtue  of  the  statutss  in 
made  and  provided. 


8.  By  the  Sfed  of  the  said  bys-laws  it  is  providsd  that 
no  building  shsll  bs  erected  by  the  side  of  any  new 
steset  or  propossd  new  street,  or  to  which  any  new  street 
will  form  ths  only  carriage  approach,  until  such  street 
hss  besn  oonstrnotsd  to  the  approval  of  such  urban 
ssnltaiy  authority. 

4.  6y  ths  32nd  of  the  said  bys-hkws  it  is  providsd  that 
ererv  person  who  shall  intsnd  to  srect  sny  new  building 
shall  nve  twenty-ons  dm'  notics  to  ^  urbcui  authority 
of  soon  intsntion,  to  bs  cUivsied  to  the  locsl  aurveyor,  or 
left  at  Us  oiBcs,  snd  shall  at  the  asms  tims  laavs  or 
saass  to  be  left  at  the  aaid  office,  for  ths  ass  of  ths  urban 


ssaitary  authority,  detail  plans  and  ssotions,  and  a 
block  plan  of  auoh  intenoed  new  building  and  its 
appurisnsncss,  snd  a  dsseription  of  ths  materials  of 
wmch  ths  building  is  raoposed  to  bs  constructed,  and  of 
ths  intended  mods  of  oxamags  and  water  aupply. 

5.  9^1aw  87  is  as  follows:  "The  urban  ssaitsxy 
anthon^  shsll  by  resolution  or  order  approve  or  disap- 
prove ox  propoaed  now  worki  or  buildings  within  tiM 
tlmss  severally  specified  herein  for  the  depoidtof  notices ; 
but  if  the  owner  or  person  intending  to  lay  out  any  new 
street  or  construot  any  nsw  builamg  fau  to  givs  the 
notices  herein  required,  or  if  sny  owner  or  peraon  shsll 
conatruot  or  cauae  to  be  conatruoted  any  worka  or  buHd^ 
injss,  or  do  an^  act,  or  omit  to  do  any  act,  or  comply 
with  any  requirement  of  the  urban  aanituj  authontsf , 
contrary  to  the  provisions  of  sny  or  sither  of  the  hersini 
before  contained  bye-laws,  he  shall  be  liable  for  each 
offence  to  a  penal^  not  exceeding  51.,  and  he  ahall  psj  a 
further  aum  not  exceeding  40«.  for  each  and  every  oay 
during  which  any  such  works  or  buildinga  ahaU  continus 
or  remain  oontnury  to  the  said  proviaions ;  and  ths  urbsn 
■anitazT  authority  may,  if  they  ahall  think  fit,  at  any 
time  after  the  ezpiranon  of  forty-eight  houre  from  the 
time  of  aervioe  of  a  notice  in  writing,  addreaaed  to  sudh 
owner  or  person,  eigned  by  the  ImsI  surveyor  or  the 
clerk  to  the  urbsn  lanitary  authority,  expreaaing  their 
intention  ao  to  do,  in  defiault  of  auoh  owner  or  person 
showing  good  cause  to  ths  contrary,  in  tike  meantime  causs 
any  work  bsffun  or  done  in  conteavention  of  any  or  either 
of  the  aaid  bye-lawa  to  be  removed,  altered,  or  pulled 
down,  as  the  oaae  may  require,  and  the  expenaea  incurred 
by  thsm  in  so  doing  shall  bs  repaid  by  the  offender,  and 
be  recoverable  from  him  in  a  aummary  manner,  aa  pro* 
vided  by  ths  Public  Health  Act  1848 ;  and  anv  sudh 
notice  may  be  served  either  personally  or  by  leaving  the 
same  with  soms  person  either  at  the  actual  or  last  known 
place  of  abode  or  buaineaa  of  sueh  owner  or  person,  or  at 
or  upon  the  works  or  buildings  referred  to  therein." 

6.  The  plaintiif  erected  the  hoosss  named  in  paragnq^h 
3  of  the  atatemsnt  of  daim  in  conteavention  or  bm-laws 
3  snd  32.  The  aaid  atreet  waa  a  nsw  strset,  and  the  ssid 
houses  were  ereoted  before  the  said  atreet  had  been  oon^ 
atructed  according  to  the  approval  of  ths  defendants  ss 
auoh  urban  aanita^  authority  as  aforesaid.  ThsjplaxntUf 
did  not  first  give  to  the  defendants,  as  such  urban 
■saitacy  authority,  auoh  notioe  aa  by  the  said  32nd  bye* 
law  is  required  to  be  given,  and  did  not  leave  or  caoss 
to  be  left  at  the  office  of  the  defendants,  aa  auoh  urban 
aanitarr  authority,  for  their  uae,  detail  phuis  or  seotifms, 
or  any  block  plan  of  the  said  houses,  or  any  description 
of  ths  BUkteriua  of  which  the  said  houses  were  propossd 
to  be  constructed,  or  of  the  intended  mode  of  drainage  or 
meana  of  water  supp^. 

7.  The  defendanta,  upon  receiving  a  report  from  their 
local  aurveyor,  gave  the  plaintiff  notice,  in  pursuance  of 
bje-law  87,  that  the  defendants  would,  after  the  expira- 
tion of  for^-eight  hours  from  the  time  of  the  service  of 
the  said  notice,  in  default  of  the  phdntiffs  showing  good 
cause  to  the  contrary,  cause  the  said  houses  to  be  puUed 
down,  as  being  erected  by  the  plaintiff  in  contravention 
of  the  aaid  bye-laws. 

8.  The  plaintiff  did  not,  within  the  said  forlnr-eight 
houra,  or  before  the  removal  of  the  aaid  housee  as  nerein- 
after  mentioned,  show  good  cause  why  the  said  houses 
should  not  be  pulled  down  ;  and  the  defendants  accord- 
ing^, in  pursuanos  of  bye-law  37  and  of  their  said  notioe, 
and  after  the  expiration  of  the  said  foriy-eight  houra, 
namely  on  the  9tn  and  10th  December,  1875,  caused  tiie 
said  houses  to  be  pulled  down,  as  they  lawfully  might. 
The  defendanta  deny  that  in  so  doing  any  unnecessary 
violenoe  was  used,  or  that  the  said  materials  wsre  rendered 
almost  valueless,  as  is  allsged  in  the  fiftii  paragraph  of 
the  statement  of  daim. 

Reply  and  demnrrer : 

1.  The  plaintiff  joina  issue  on  the  defendants'  stats- 
ment of  ddence. 

2.  The  plaintiff  demurs  to  the  second,  third,  fourth, 
fifth,  sixth,  seventh,  and  eighth  parasxapna  of  ths  atate- 
msnt of  defence  as  bad  in  law,  on  tne  ground  that  the 
defendants  havs  no  powsr  to  make  b^e-lawB  authoriaing 
them  to  pull  down  buildingB,  except  in  cases  where  such 
buildings  are  erected  in  contravention  of  some  bye-law 
relating  to  mode  of  construction,  snd  on  other  grounds 
sufficient  in  law  to  sustain  this  demurrer. 
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Baksb  v.  The  Matos  ai^^d  Gobpokatiov  ov  Fokisicouth. 


[Ex.  DiT, 


The  plaintiff's  points  for  argument : 

1.  That  the  third  bye-law  is  not  aathoriaed  bj  the 
Local  Gh)Temment  Act.  That  that  Aot  anthorises  tiie 
local  board  to  make  bye-laws  to  regulate  the  level,  widl^, 
constraotioti,  and  sewerage  of  new  streets,  bnt  does  not 
a(athorise  them  to  niake  a  bye-law  that  nobnilding  shall 
be  erected  by  the  side  of  any  new  street  nntil  such  street 
has  been  constmcted  to  the  approval  of  the  local  board, 
and  does  not  make  theqi  judges  as  to  whether  the  b^^* 
laws  have  been  complied  with ;  still  less  does  it  anthorise 
the  local  board  to  make  a  bye-law  enabling  them  to  poll 
down  such  buildings.  The  only  power  the  local  board 
could  hare  would  be  to  make  a  bye-law  imposing  a  penaJt^ 
for  not  oonatruoting  the  new  s&eet  in  conformity  with 
the  prescribed  rules.  2.  The  Local  Gbyemment  Act 
1858  and  bye-law  37,  purporting  to  be  made  thereunder, 
do  not  give  power  to  the  local  board  to  pull  down  build- 
ings  in  case  of  a  default  to  give  notices  or  deposit 
plans.  For  such  default  a  penalty  is  imposed,  ana  has 
been  inflicted  in  this  case.  Hie  power  to  pull  down 
buildings  w,  on  a  true  construction  of  the  Aot  and  the 
bye-law,  only  given  where  the  buildings  contravene  the 
requirements  of  the  Act  and  the  bye-laws  as  regards  the 
structural  condition  of  the  buildings,  which,  according  to 
the  evidence  of  the  plaintiff,  the  present  builc^gs  did 
not. 

8.  If  the  site  of  the  buildings  was  unhealthy,  as  con- 
tended by  the  defendants,  the  defendants  have  mistaken 
their  remedy,  and  should  have  proceeded  under  the  29th 
bye-law,  there  being  no  bye-law  regulating  the  nature  of 
the  soil  to  be  built  upon. 

4.  That  the  notice  of  the  2drd  Nov.  1875,  in  pursuance  of 
which  the  buildings  were  pulled  down,  is  invalid,  the 
specific  bye- law  alleged  to  have  been  contravened  not 
being  therein  mentioned. 

Points  for  argament  on  the  part  of  the  defen- 
dants : 

1.  That  the  paragraphs,  of  the  statement  of  defence 
demurred  to  are  good  in  law. 

2.  That  the  bye-laws  relied  on  by  the  defendants  were 
within  the  scope  of  their  authority,  and  authorised  them 
to  pul*  down  toe  buildings  in  question,  under  the  circum- 
stances set  forth  in  statements  of  claim  and  defence. 

The  Local  Government  Act  1868  (21  &  22  Vict. 
o.  98),  under  the  authority  of  which  the  bye-laws 
in  question  here  were  made,  enacts  as  follows,  by : 

Sect.  14.  Everv  local  board  mav  make  bye-laws  with 
respect  to  the  following  matters,  that  is  to  say : 

(1.)  With  regard  to  the  level,  width,  and  construc- 
tion of  new  streets,  and  the  provisions  for  th 
sewerage  thereof. 

(2.)  With  respect  to  the  structure  of  walls  of  new 
buildings,  for  securing  stability  and  tibe  preven- 
tion of  fires. 

(3.)  With  respect  to  the  sufficieocy  of  the  space 
abouc  buildings  to  pccure  a  free  circulation  of  air, 
and  with  respect  to  the  ventilation  of  buildings. 

(4)  With  respect  to  the  drainage  of  baUdinga,  to 
water  closets,  privies,  ash  pits,  and  cesnpools  in 
connection  with  buildings,  and  to  the  closing  of 
buildings  or  parts  of  buildings  unfit  for  human 
habitation,  and  to  prohibition  of  their  use  for  such 
habitation. 

And  they  may  further  provide  for  the  observance  of 
the  eamo  by  enacting  therein  such  provixiors  as  they  think 
necespary  as  to  the  giving  of  notices,  as  to  the  depot'it 
of  plans  and  sections  by  persons  intending  to  lay  out 
streets,  or  to  construct  buildings,  as  to  inni  ection  by 
the  local  board,  and  as  to  the  power  of  the  local  botii'd 
to  remove,  alter,  or  pull  down  any  work  begun  or  done 
in  contravention  of  such  bye-laws,  provided  always  that 
no  such  bye-laws  shall  affect  any  buildings  erected  before 
the  date  of  the  constitution  of  the  district. 

The  plaintiff  obtained  an  order,  which  was 
unopposed,  for  the  trial  of  the  issues  of  facts  before 
the  demurrer  was  argued,  and  such  issue  came  on 
for  trial  at  Winchester  before  Lord  Blackburn 
(then  Blackburn,  J.)  and  a  special  jury  as  above 
mentioned,  aud  at  the  close  of  the  summing-up 
that  learned  judge  submitted  the  following  note 
to  the  jury  for  their  guidance  : 


"  It  is  agreed  that  the  boildinffs  were  oom*- 
menced  without  any  plan  being  deposited,  Kod 
without  any  formal  approval  of  the  oonstraction 
of  the  road. 

I  shall  ask  the  jury, 

1.  If  the  ground  was  in  such  a  state  when  the 
buildings  were  begun  as  to  make  it  impossible  to 
build  dwellings  on  it  without  previoas  preoaa- 
tions. 

2.  Whether  (if  that  is  not  proved)  the  sanitary 
officers  believed,  and  had  reasonable  grounds  for 
believing,  the  ground  to  have  been  in  such  ^  state 
(I  am  inclined  to  think  that  neither  of  them  is 
material,  but  as  to  them  if  the  court  should  think 
them  material,  notice  of  action  was  given.) 

8.  Then  T  tell  the  jury  that,  supposing  the  bye- 
law  bad,  the  plaintiff  is  entitled  to  the  value  of 
the  buildings  as  they  stood,  less  the  value  of  the 
materials  as  they  were  handed  over  to  the  plaintiff, 
and  I  ask  them  to  assess  the  value. 

4.  That  even  if  the  bye-law  is  good,  and  the 
defendants  were  justified  in  pulling  down  the 
houses,  the  plaintiff  has  a  right  to  have  it  done 
with  reasonable  care  and  skill,  and  so  as  not  to 
charge  the  plaintiff  with  unnecessary  expense, 
and  on  the  other  band  not  to  damage  the  plaintiff's 
materials  more  than  was  necessary,  and  I  ask  the 
jary: 

4.  Was  there  neglect  of  duty  in  this  respect; 
and,  if  so,  what  is  the  damage  P 

I  shall  leave  it  to  the  court  on  "  the  findings" 
and  the  demurrer  to  enter  judgment  as  the  court 
think  proper. 

1.  To  tne  first  question  the  jury  returned  the 
answer,  "  Yes." 

2.  That  that  answer  rendered  it  mmeoessaiy  to 
answer  the  second  question. 

3.  To  the  third  question,  "  Damages,  5001." 

4.  And  to  the  fourth  question,  "  Damacres,  181.*' 
To  these  findings  the  jury  added  the  following 

memorandum  or  rider  :  "  The  jury  are  of  opinion 
that  remedies  might  have  been  applied  which 
would  have  rendered  the  pulling  down  the  houses 
unnecessary." 

On  the  following  day  application  was  made  by 
the  defendants'  counsel  to  the  court  to  exercise 
its  discretion  with  regard  to  the  costs  of  the  trial 
after  the  verdict  of  the  Jury,  when  the  oourt  made 
the  following  order :  "  dosts  to  be  reserved  for  the 
opinion  of  the  Exchequer  Division  to  give  or  with- 
hold them,  as  they  may  think  proper.  Either 
party  to  have  liberty  to  move  for  a  new  trial 
within  the  first  four  days  of  next  sittings." 

The  case  now  came  on  for  argument  upon  the 
demurrer,  and  upon  the  plaintiff  s  motion  to  enter 
judgment,  and  the  defendants'  motion  for  a  new 
trial  on  the  ground  that  the  finding  of  the  jury 
with  respect  to  the  ISl,  damages  was  against  the 
weight  of  evidence. 

Cole,  Q.G.,  Kingdon,  Q.O.,  and  Petheram  ap- 
peared for  the  plaintiff,  and  contended  that  the 
37th  bye-law,  under  which  the  houses  were  pulled 
down,  was,  so  far  as  it  professed  to  give  power  to 
pull  down  buildings  in  consequence  of  breaches  of 
the  3rd  and  32nd  oye-Iaws,  entirely  ultra  vires,  as 
being  in  excess  of  the  powers  given  by  the  Act  of 
Parliament  21  <&  22  Vict.  c.  98,  s.  5  (the  Public 
Health  Act  1858).  The  proviso  which  followed  the 
4th  sub-section  was  not  a  separate  power,  but  ameans 
only  of  enforcing  the  other  bye-laws.  The  first  three 
sub'Sections  of  the  Act  of  Parliament  anthorised 
bye-laws  relating  to  the  construction,  and  the  4th 
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Bakbb  v.  Thi  Mator  ajtd  Gokporatiov  of  Portsmouth. 


[Ex.  Dnr. 


related  to  the  habitation  of  bnildingB  after  they 
were  oonstmcted ;  and  the  oonolading  proyision 
was  to  compel  observance  of  the  bye-laws  relating 
to  the  constmotion,  and  there  was  no  power  en- 
abling the  board  to  make  a  bye-law  for  palling 
down  buildings  except  in  oases  of  a  breach  of  a 
bye-law  relating  to  oonstmction.  The  3rd  and 
32nd  bye-laws,  on  a  breach  of  which  ^he  defen- 
dants relied,  had  no  reference  to  the  mode  in 
which  a  street  should  be  constructed,  bat  only  the 
drd  to  the  mode  in  which  the  board's  approval 
should  be  obtained,  and  the  32nd  only  to  the  de- 
pofliting  of  notices  and  plans ;  in  fact,  they 
related  to  what  might  be  termed  practice  only, 
and  not  to  construction  at  all,  and  for  a 
breach  of  them  a  penalty  no  doubt  might  be 
inflicted  ;  but  the  statute  gave  no  power  to 
make  a  bye-law  enabling  houses  to  be  pulled 
down  which  were  built  in  accordance  with  the 
structural  bye-laws,  and  as  to  which  the  only 
default  had  been  the  non-deposit  of  plans. 
rPoLLOCK,  B. — Surely,  if  depositing  a  plan  be  a 
condition  precedent  to  the  right  to  build,  it  must 
be  a  building  begun  in  contravention  of  a  bye- 
law  ?]  Not  in  contravention  of  the  l^e-law  as  to 
structure.  The  last  portion  of  the  bye-law 
was  a  mere  form  of  practice  by  which  the 
performance  of  the  others  was  to  be  enforced. 
[Pollock,  B. — By  sub-sect.  4  they  may  further 
provide  for  the  observance  of  the  same  by  enact- 
ing therein  such  penalties  as  they  think  necessary.] 
Exactly ;  "  the  same  "  meant  there  the  bye-laws 
which  went  before,  none  of  which  related  to  depo- 
siting of  plans  and  giving  notices,  Ao,,  but  to 
** structure"  only,  and  the  words  "the  same"  must 
refer  to  what  went  before,  and  should  have  no 
reference  to  what  came  after. 

Brcvm  and  others  v.  The  Local  Board  of  Holyheadt 

7  L.T.B6P.N.S.882;  32L.  J.25,Ez;  1  H!.  A  C. 

6W; 
YowigY.MdwwrdB,ll  L.  T.  JEtep.  N.  S.  424 ;  83  L.  J. 

227,  ILC; 
Hatterslef  and  others  v.  Burr,  14  L.  T.  Bep.  N.  S. 

565;4H.ftC.523; 
Hall  T.  Nixony  82  L.  T.  Bep.  N.  S.  87 ;  44  L.  J.  140, 

M.G ;  L  Bep.  10  Q.B.  152 ; 
Watte  V.  The  QarsUm  Board  of  Health,  17  L.  T.  Bep. 

N.S.201;  37  L.  J.10,M.C.;  L.  Bep. 3  Q.  B.  5, 

were  aU  authorities  in  favour  of  the  plaintiff. 
[Pollock,  B. — I  am  much  caught  by  your  argu- 
ment ;  bat  the  section  farther  on  says  they  may 
provide  for  pulling  down  any  work  begun  or  done 
in  contravention  of  **  such  bye-la^  s."  Then,  if  the 
bye-law  requires  plans  to  be  deposited,  it  would  be 
a  legal  bye-law,  and  a  house  built  without  such 
deposit  would  surely  be  built  in  contravention  of 
that  bye-law  P]  It  would  not  be  in  contraven- 
tion of  one  of  the  bye- laws  to  which  this  related. 
They  may  pull  down  where  the  bye-laws  relating 
to  construction  have  been  contravened,  but 
cannot  provide  for  pulling  down  where  only 
plans  have  not  been  delivered;  nor  did  the 
Act  empower  the  making  of  bye-laws  relating  to 
the  construction  of  houses  by  the  side  of  new 
streets,  but  only  those  relating  to  the  level,  width, 
and  eonstruotion  of  the  "new  street"  or  roadway 
and  the  sewerage  thereof.  "  Street"  did  not  mesn 
or  include  houses  or  buildings,  but  only  the  road- 
way. The  bye-law  under  which  the  defendants 
professed  to  act  was  illegal  and  bad,  and  the 
plaintiff  therefore  was  entitled  to  judgment  in  his 
favour  for  the  amount  of  damages  (5002.)  found  by 
the  jury;  and,  secondly,  if  the  bye*law  should  be 
M4«.  Cab.— Vol.  XI. 


held  to  be  good,  then  the  plaintiff  was  entitled  to 
a  verdict  in  his  favour  for  182.  with  respect  to  the 
excess  of  force  used  by  the  defendants  in  pulling 
down  the  houses,  and  to  costs. 

Thesiger,  Q.O.  and  Oharlee,  Q.G.,  for  the  defen- 
dants, argued  contra,  and  submitted  that  the 
verdict  should  be  entered  for  the  defendants,  and 
then  there  was  the  subsidiary  question  as  to  the 
right  and  justification  of  the  finding  of  the  jury 
for  182.  The  power  of  the  defendants  depended  on 
the  Local  Government  Act  1858.  Now,  in  order  to 
enable  a  local  authority  to  carry  out  the  sanitary 
duties  imposed  upon  them,  there  were  two  matters 
with  respect  to  buildings  which  ought  to  be  ixAien 
into  consideration  and  provided  for;  first,  ^hat 
the  land  to  be  built  upon  was  in  a  fit  and  proper 
condition  for  the  purpose ;  and,  secondly,  that  the 
buildings  themselves  were  properly  constructed 
as  regarded  sanitarv  considerations.  Beasoning, 
a  priori,  it  was  to  oe  expected  that  a  (>ower  to 
make  bye-laws  would  be  found  under  which  the  local 
authorities,  having  to  guard  the  health  of  their 
district,  would  be  enabled  to  effect  and  insure  that 
great  object ;  and  both  these  matters  were  con- 
sidered by  the  Legislature,  as  was  shown  ti^^  the 
language  of  sect.  34  and  its  various  sub-sections. 
Obviously  the  words  *'  the  same"  at  the  latter  part 
of  that  section  referred  to  and  meant  aU  the  pre- 
vious four  sub-divisions.  "They  may  provide 
for  the  observance  of  the  same  by  enacting 
therein,"  Ac ;  that  is  to  say,  by  putting  into  the 
bye-laws,  and  so  making  i  hem  a  part  of  the  bye- 
laws,  such  provisions  as  they  shall  think  neces- 
sary," <&c. — a  wide  power,  no  doubt,  but  not  more 
so  than  the  importance  of  the  matter  demanded. 
Then  all  these  things  being  placed  there  would  be 
themselves  bye-laws,  and  were  intended  to  be  so 
by  the  words  "they  may  provide  for  the  obser- 
vance of  the  same  oy  stating  therein."  If  that  be 
so,  inasmuch  as  all  the  preceding  things  were,  if 
the  board  thought  proper,  and  to  the  extent  they 
thought  necessary,  to  oe  put  into  the  bye-laws, 
then  when  afterwards  a  power  is  found  '*  to  remove, 
alter,  or  pull  down"  any  work  done  in  contravention 
of  "  such  bye-laws,"  it  must  include  all  the  parts 
and  all  the  things  which  the  board  had  power  to 
put  into  and  make  part  of  the  bye-laws,  and 
amongst  other  things,  therefore,  the  power  to  pull 
down  works  beg^n  or  done  without  sach  previous 
notices  or  plans  as  the  board  from  time  to  time 
might  require.  Therefore,  tsking  "  street"  either 
in  its  widest  and  most  (>opiilar  sense  as  a 
roadway  phu  the  buildings,  or  in  the  narrower 
sense  of  the  plaintiff's  contention,  it  would  in 
either  way  come  within  the  (>ower8  of  the  board 
to  *'  pull  down  "  works  done  in  contravention  of  a 
bye-law  which  required  that,  before  a  man  built,  the 
board  must  approve  of  the  "  street "  (using  the 
word  in  its  narrow  sense) ;  and  secondly,  that  plans 
and  sections  of  the  buildings  should  be  deposited. 
Two  things  were  provided  for :  first,  the  making  of 
a  proper  street  for  the  erection  of  buildings ;  and 
next,  that  the  houses  to  be  built  should  be  fit  for 
human  habitations.  As  to  these  points  the  3rd, 
5th,  and  6th  bye-laws  were  important.  The  laying 
out  streets  and  constructing  new  buildings  were 
the  two  things  forming  the  complement  of 
"  street "  in  the  popular  sense,  and  throw  liji^ht 
u(>on  the  meaning  of  that  word  in  sub-sect.  1  of 
sect.  34,  and  the  decisions  on  the  statute  showed 
that  it  was  used  in  the  wider  and  popular  sense 
of  the  roadway  and  the  houses  at  each  side.    Ptynd 
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V.  The  Plumatead  Board  of  Works,  and  Lord  North' 
brook  y.  The  eame  (25  L.  T.  Bep.  K  S .  461 ;  L.  Bep. 
7  Q.  B.  183 ;  41  L.  J.  61.  M.  C.)  [Huddlbston,  B. 
referred  to  Bsg.  v.  FuUford  (10  L.  T,  Rep.  N.  S. 
346 ;  83  L.  J.  122,  M.  0.)]  QaOowayv.  The  Mayor 
and  OummonalMt  of  London  in  the  Moase  of  Lords 
(14  L.  T.  Rep.  K  S.  865 ;  35  L.  J.  477,  Ch. ;  L.  Rep. 
1  E.  &  L  App.  34).  As  was  correctly  defined  by 
Rolt,  Q.G.,  in  his  argument  in  that  case,  "  street 
meant  not  *'  the  more  roadwaj,  but  a  thorough- 
fare with  houses  on  both  sides."  The  section  of  the 
statute  and  the  power  thus  giyen  included  eyery- 
thing  connected  with  the  leyel,  width,  construction, 
and  general  sanitary  condition  of  the  street  and 
the  houses  to  be  erected  there.  As  to  the  oases  cited 
on  the  part  of  the  plaintiff,  Waite  y.  The  Local 
Board  of  Ckurston  {utn  ewp.)  did  not  touch  or  apply 
to  the  present  case.  Theraiio  decidendi  in  Brown 
y.  The  Holyhead  Boao'd  {ubi  swp,)  was  seemingly 
that  the  bye-law  was  bad  for  including  existing  as 
well  as  future  buildings,  and  gave  no  compensation 
for  any  act  the  board  might  do  in  carrying  out 
their  powers.  The  cases  of  HatherUy  y.  Bwrr 
{ubi  9wp,)  and  Yowng  y.  Edwards  (uH  sup,)  in- 
yolyed  other  questions  as  to  the  mode  of 
enforcing  the  penalty  for  disobedience  to  the 
bye -laws  and  were  not  applicable;  but  if 
they  were,  it  was  contended  that  they  were 
practically  oyerridden  by  the  last  case  cited 
oy  the  plaintiff,  yiz.,  HaU  y.  Nixon  (ubi 
sup.)  Buildings  had  been  pulled  down  there  on 
precisely  the  sa^e  grounds  as  here.  Then  with 
respect  no  the  ISl,  damages,  looking  at  the  eyi- 
dence  in  the  case  and  assuming  that  the  board 
acted  properly,  this  was  a  case  in  which  the  yerdict 
was  unsatisfactory,  and  there  would  be  a  new  trial, 
or  at  all  eyents,  the  plaintiff  not  haying  succeeded  in 
bis  main  contention  that  the  defendants  acted  in 
excess  of  their  powers,  ought  not  to  haye  the  costs 
of  the  litigation.  They  referred  also  to  the  inter- 
pretation clauses  of  the  Metropolitan  Manage- 
ment Aet  1855  (18  &  19  Yict.  c.  120)  s.  250,  and 
of  the  Metropolitan  Management  Amendment 
Act  1862  (25  &  26  Vict,  c  102)  s.  112. 

Kingdon,  Q.C.  was  heard  in  reply. 

Pollock,  B. — This  matter  has  been  yery  fully 
and  ably  argued,  and  eyery  possible  assistance  has 
been  giyen  to  us  by  the  learned  counsel  on  both 
sides.  So  far  as  the  point  with  respect  to  the  new 
trial  is  concerned,  it  is  impossible  tbac  we  should 
decide  it  without  first  consultiug  Lord  Blackburn 
as  to  the  yiew  which  he  has  taken  as  to  the  yerdict 
of  the  jury  with  regard  to  the  damages  for  the  ex- 
cess of  yiolenoe.  The  action  was  brought  by  the 
plaintiff,  the  owner,  and  practically  the  builder,  of 
certain  houses  in  the  borough  of  Portsmouth, 
against  the  defendants,  the  mayor  and  corporation 
of  the  borough,  who,  in  their  capacity  of  *'  urban 
sanitary  authority"  of  that  borough,  had  pulled 
down  the  plaintiff's  said  houses.  The  real  damage, 
as  alleged  in  the  5th  paragraph  of  the  statement 
of  claim,  is  this,  that  in  the  pulling  the  houses 
down  the  defendants  used  so  much  unnecessary 
yiolence  that  the  materials  of  the  buildings  were 
rendered  almost  yalueless  for  use  at  any  future  time 
either  for  building  or  any  other  purpose.  Now, 
it  needs  no  argument  to  show  that,  where  a  power 
of  80  stringent  a  kind  is  giyen  to  the  local  board 
of  health,  it  is  incumbent  upon  them  to  exercise 
that  power  in  a  reasonable  and  proper  manner, 
doing  as  little  damage  as  would  be  necessary  to 
effect  the  purpose  which  they  were  undertaking. 


in  pursuance  of  the  Act  of  Parliament  and  the 
bye-laws.  With  regard  to  this,  eyidence  was  giyen 
on  both  sides,  and  it  appears  that  at  the  conda- 
sion  of  the  case,  a  suggestion  was  ihrown  out  by 
the  learned  judge  with  regard  to  the  course  that 
might  be  adopted,  supposing  that  the  plaintiff  was 
willing  to  consent  to  it,  with  regard  to  the  yerdict 
of  18L  damages  being  allowed  to  stand,  and  the 
plaintiff  being  depriyed  of  his  costs.    Now,  this  is 
a  matter  of  so  graye  a  character,  and  so  yery 
important,  so  far  as  the  functions  of    the  local 
board  are  concerned,  that  I  do  not  think  it  would 
bejright  for  us  to  say,  at  any  rate  at  present,  that  we 
would  enforce  upon.the  parties  any  arrangement  of 
that  kind  which  they  were  not  willing  to  accept. 
The  matter  of  strict  right  turns  upon  whether  or 
not  the  yerdict  of  the  jury  which  found  that  there 
was   such  unnecessary  yiolence  as  that  in    the 
res  alt  the  plaintiff  was  damaged  to  the  extent  of 
18L,  shoula  be  upheld  or  not.    With  regard  to  that 
we  will  consult  Lord  Blackburn,  and  hear  what  he 
has  to  say  before  giying  our  opinion  upon  it. 
And  now  arises  what  is  a  much  more  important,  and 
much   more  general  question,  and   one  that  is 
raised  both  upon  the  eyidence  at  the  trial  and 
also  upon  demurrer,  and  it  arises  in  this  way ;  the 
plaintiff,  in  his  statement  of  claim,  states  the  building 
of  these  houses,  and  that  a  summons  was  issued  by 
the  local  board  requiring  him  to  juetify  their  con- 
struction, and    that  afterwards  the    defendants 
charged  him  before  the  borough  magistrates  with 
haying  built  the    houses    without    haying   first 
deposited  the  plans  for  the  same  in  accordance 
with  the  bye- laws  of  the  local  board.    Thereupon 
the  plaintiff  pleaded  guilty,  and  was  ordered  to 
pay  a  fine  of  IL  and  costs.     Then  after  that,  the 
defendants  sent  a  considerable  body  of  workmen 
to  destroy  these  houses,  and  so  did  him  damage. 
The  jury  haye  found,  assuming  the  bye-law  to  be  an 
illegal  bye-law,  damages  amoanting  to  500L ;  and 
whether  that  yerdict  will  stand  or  not  depends  upon 
the  proper  construction  to  be  put  upon  the  statute 
under  which  these  bye-laws  were  made,  and  u(>on 
the  bye-laws  themselyes.  Before,  however,  I  go  to 
that,  I  ought  to  add  that  the  jury  found  that  the 
ground  upon  which  the    plaintiff  had  built  was 
unfit  for  building  upon.    I  do  not  know,  so  far  as 
I  am  concerned,  that  that  much  affects  the  present 
question;  but  they  also  found  that  remedies  might 
haye     been    applied     other     than    the     actual 
pulling    down  of    the    buildings,    which    would 
haye  made  it  unnecessary  to  pull  them  down.    I 
do  not  see,  on  this  part  of  the  case,  if  that  is  to  be 
taken  as  the  substantial  finding  of  the  jury  of  what 
in  their  yiew  they  were  justified  in  finding  upon  the 
facts,  that  that  affects  the  real  question  between  the 
parties,  and  for  this  reason :  they  do  not  say  how 
and  in  what  manner  other  remeidies  might  haye 
been  applied,  but  we  can  understand  what  they 
meant;   they  had  had  a  demonstration  of  this 
great  power  giyen  to  the  local  board,  and  they 
could  see  no  way  of  rectifying  that  which  was 
complained  of  in  the  structure  of  the  houses 
without  pulling  them  down.    On  that  part  of  the 
case  it  is  unnecessary  to  say  more  than  that  that 
is  a  power  giyen  to  the  board  by  the  Legislature^ 
and    is    no   doubt    a    matter   of    the    highest 
importance  to  all  Her  Majesty's  subjects  who 
build    houses    within  any  horough    where  the 
local  board  has  parliamentary  power;  but  still 
we  must  suppose  that  they  exemise  that  dis- 
cretion rightly  when  they  bring  a  hoose  within 
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the  miBohief  which  is  intended  by  the  statate  to 
be  remedied,  and  that  then  the  mode  in  which 
their  shall  pall  down  the  hoasee,  or  what  they 
shall  do,  is  for  them,  provided  they  exercise 
their  power  in  a  reasonable  aod  proper  man- 
ner. Therefore  the  discretion  vested  in  them 
is  to  see  whether  it  is  necessary  or  not 
to  pnll  the  honses  down,  and  they  are  not 
to  be  told,  "Yon  might  by  having  nnder- 
pinned  this  house,  or  altered  the  fonndation 
of  it,  or  done  something  te  the  drains,  or  a  great 
nubny  other  things  with  regard  to  the  super- 
Btmctnre,  and  yon  might  perchance  have  done  all 
these  other  things  in  snoh  a  manner  as  that  it 
wonld  not  have  been  necessary  to  pnll  the  hoases 
down."  That  I  think  is  not  for  the  jury,  but  is  to 
be  determined  by  the  local  board,  always  assuming 
that  they  exercise  their  discretion  bond  Me,  and 
that  nothing  to  the  contrary  is  found.  We  may 
entertam  that  view,  and  still  uphold  the  finding 
of  the  jory  that  the  defendants  did  unnecessary 
dflunage  in  pulling  down  the  houses.  The  one 
finding  relates  to  the  manner  of  pulling  down, 
the  other  findinc;  relates  to  the  auestion  whether 
the  houses  should  have  been  pulled  down  at  all, 
and  whether  certain  remedies  could  have  been 
applied  which  would  have  obviated  the  necessity 
of  pulling  them  down.  And  now  comes  the 
great  question  between  these  parties,  and  no 
doabt  the  question  that  it  was  intended  to  try 
when  this  action  was  broueht,  and  it  is  this: 
whether  the  bye-law  under  wxiich  the  defendants 
justify  is  a  bye-law  which  is  good,  or  whether  it  is 
a  bye-law  which  is  bad,  as  being  beyond  the 
power  which  is  given  to  the  defendants  by  the 
statute.  I  do  not  know  that  there  is  any  occa- 
sion at  this  period  of  time  to  allude  to  the 
history  of  the  law  relating  to  bye-laws.  There 
has  been,  and  I  am  sure  always  will  be,  a 
great  jealousy  on  the  part  of  the  common  law 
of  England  with  regard  to  bye-laws  that  are 
made  by  corporations  from  time  to  time,  enforcing 
rifffats  and  penalties  and  other  matters,  all  o! 
which,  of  course,  are  of  a  purely  local  character ; 
and  it  is  right  that  there  should  be  that  jealousy, 
because  the  bye-law  has,  in  truth,  locally  the  same 
effect  as  an  Act  of  Parliament.  But  1  shall  not, 
in  considering  this  case,  import  into  it  all  that 
has  been  said  in  olden  days,  from  Lord  Coke, 
which  will  be  found  collected  in  Kyd*s  Book  on 
Oorporations,  and  in  other  books  of  that  kind, 
where  bye-laws  are  made  to  restrain  the  liberty  of 
the  sulrieot  in  small  local  matters,  and  which  help 
to  fill  the  coffers  of  the  corporation ;  whereas,  in 
the  present  case,  the  bye-law  is  made  in  pursuance 
of  an  Act  of  Parliament,  which  is  one  of  a  series  of 
Acts  which  it  was  found  necessary  to  pass,  in 
order  to  give  to  certain  local  bodies  authority,  and 
power  to  preserve  the  health  of  the  inhabitants 
in  the  different  distriots  over  which  these  bodies 
are  constituted  the  governing  sanitary  authorities. 
That  being  so^  we  find  that  the  Public  Health 
Act,  havinff  been  passed  in  1848,  was  followed 
by  tJie  Locf3  Gk>veimm6nt  Act  of  1858,  and  it  is 
duty  by  taking  the  dausee  of  those  two  Acts  to- 
gether that  we  can  find  what  is  the  full  scope 
aod  intention  of  the  Legislature  with  regard  to  the 
healthy  character  and  proper  construction  of  houses 
in  the  district  over  wmch  the  different  local  boards 
have  jurisdiction.  Now,  the  bye-laws  in  question 
were  made  by  the  Local  (Government  Act  1858, 
and  these  vezy  bye-laws  set  forth  what  are  the 


powers,  and  the  only  powers,  under  which  such 
bye-laws  have  been  maae.  These  are  contained  in 
the  different  sub-sections  to  sect.  84  of  the  Local 
Government  Act  1858,  the  first  of  which  is  in 
these  words :  "  with  respect  to  the  level,  width,  and 
construction  of  new  streets  and  provisions  for  the 
sewerage  thereof;"  next,  "with  respect  to  the 
structure  of  walls  of  new  buildings  for  securing 
stabUity  and  the  prevention  of  fires;"  thirdly, 
'*  with  respect  to  the  sufficiency  of  the  space  about 
buildings  to  secure  a  free  circulation  of  air,  and 
with  respect  to  the  ventilation  of  buildings." 
Then  with  respect  to  drainage  and  other  matters 
such  as  water-closets,  privies,  and  so  forth ;  and 
then  comes  this  general  provision :  *'and  theynuiy 
further  provide  for  the  observance  of  the  same  by 
enacting  therein  such  provisions  as  they  think 
necessary  as  to  the  giving  of  notices,  as  to  the  de- 
posit of  plans  and  sections  by  persons  intending  to 
lay  out  streets  or  to  construct  buildings,  as  to  inspec- 
tion by  the  local  board,  and  as  to  the  power  of  the 
local  board  to  remove,  alter,  or  pull  down  any 
work  begun  or  done  in  contravention  of  such  bye- 
laws."  It  is  quite  clear  that  the  local  authority  in 
the  present  case,  acting  on  the  statute  in  malong 
their  bye-laws,  assumed  two  thin^ :  one  is  that, 
when  they  made  their  bye-laws  with  reference  to 
"  the  level,  width,  and  construction  of  new  streets," 
that  did  not  merely  mean  that  they  were  limited 
to  the  mode  in  which  a  new  road  should  be  laid 
down,  showing  the  width  of  the  road,  the  pro- 
per course  of  the  roadway,  the  paths  on  either  side, 
the  drains  beneath,  and  matters  of  that  kind; 
but  they  clearly  supposed  that  they  were  entitled, 
when  dealing  with  the  words  "  new  streets,"  to 
take  the  popular  and  wide  sense  of  the  word 
"  street,"  as  meaning  not  only  a  roadway  over  which 
passengers  and  vehicles  might  pass,  but  also  that 
which,  in  popular  language,  is  part  of  the  street, 
namely,  the  hotises  on  both  sides.  It  certainly 
seems  to  me  that  there  is  a  great  deal  to  be  said  for 
that  construction  as  a  matter  of  ordinary  expe- 
rience and  common  sense;  because  otherwise,  as  was 
said  in  the  course  of  the  argument,  a  street  might 
be  limited  to  40ft.  in  width,  and  the  buildings 
which  are  at  either  side  of  that  street  might  be 
of  such  a  height  and  size  as  to  make  it,  as  regards 

Eroportion,  a  worse  street  than  the  streets  in 
london  were  before  the  Great  Fire.  That  cannot 
be  the  intention  of  the  Act  of  Parliament,  and  so 
far  as  one  can  gather,  it  seems  to  me  that  they 
used  those  words  properly  when  they  used  the 
words  "new  streets."  There  are  a  great  many 
cases  of  this  kind,  principally  under  the  Metropo- 
litan Buildings  Acts.  I  happen  to  have  been  en- 
gaged in  a  great  many  of  them  myself,  but  we 
are  here  not  without  authority,  for  we  have  the 
highest  authority,  viz.,  that  of  the  House  of  Lords 
in  ChUoway  v.  The  Mayor,  ^c,  of  London  (ubi  sup.), 
where  the  Lord  Chancellor,  on  motion  for  judg- 
ment, put  that  construction  on  those  words  which 
I  have  adopted  in  the  present  case.  Bat  then 
there  is  another  and  a  very  material  matter, 
which  arises  with  regard  to  the  houses  them- 
selves ;  and  there  agam  the  local  board  assumed 
that  they  were  entitled  to  deal  with  the  con- 
struction of  the  houses,  not  merely  with  regard 
to  the  actual  construction  when  they  are 
finished  or  partly  finished,  but  that  they  were 
entitled  to  deal  with  that  portion  of  the  Local 
Government  Act  1858  which  requires  that  any 
person  who  constructs  buildings  must  deposit  plans 
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and  seotioDS — that  is  to  say,  the  local  board  reqaires 
any  persons  oonstmctinff  a  bailding  to  deposit 
plans  and  sections,  and  that,  as  to  that,  the  local 
board  have  the  power  of  making  bye-laws.  Now, 
that  is  a  matter,  no  doabt,  very  different  from  the 
actual  oonstmction  of  the  building  itself.  All  the 
arguments  used  on  the  part  of  the  plaintiff  are 
very  clear,  very  legal,  and  very  consistent.  It  is 
one  thing  to  say  you  must  build  a  building,  a  cer- 
tain structure,  but  another  thing  to  say,  as  a  con- 
dition precedent  to  that,  you  must  deposit  certain 
plans  and  give  a  certain  section.  But  wnen  we  come 
to  look  at  the  the  matter,  it  is  most  reasonable  to  say 
you  must,  before  yon  begin  or  commence  your  build- 
mg,  deposit  a  plan  and  section.  It  is  a  simple 
matter,  known  to  all  architects  and  builders,  and 
£Bur  more  reasonable  to  ask  for  that  deposit  to  be 
made,  than  to  say  that  the  building  should  be 
built,  and  then  afterwards,  if  it  did  not  fall  in  with 
certain  regulations  a  priori^  that  it  should  then  be 
pulled  down  and  destroyed.  It  is  quite  true  that 
in  many  cases  it  shifts  the  onus  on  to  the  builder, 
and  in  many  cases  it  may  be  that  the  local 
board  may  not  be  able  to  justify  their  acts 
with  reg^ftrd  to  the  structural  character  of 
the  building,  because  in  some  respects  it  may 
be  that  they  cannot  define  exactly  whether  they 
are  thin^  that  can  be  made  good  or  not.  But  the 
decision  in  point  of  law  is  a  clear  one  when  they 
assert,  "  You  have  not  deposited  notices  of  plans 
and  sections  which  ought  to  have  been  deposited 
by  you  who  intend  to  construct  certain  buildings." 
^erefore  it  seems  to  me,  as  far  as  the  reason  and 
spirit  of  the  Act  of  Parliament  are  concerned,  to 
come  within  it ;  but  then,  does  it  come  within  the 
strict  words  P  I  listened  with  very  great  attention 
to  the  argument  of  Mr.  Petheram,  who  said 
that  the  whole  of  it  is  to  be  governed  by  these 
words,  "  And  they  may  further  provide  for  the 
observance  of  the  same  by  enacting  therein  such 
provisions  as  they  think  necessary  as  to  the  giving 
of  notices,  as  to  the  deposit  of  plans  and  sections 
by  persons  intending  to  lay  out  streets  or  to 
construct  buildings,"  and  so  on.  But  it  does  not 
seem  to  my  mind  that  that  is  so  at  all,  because  the 

Eower  is  really  and  sabstantially  a  power  to  make 
ye-laws,  and  having  made  them,  this  section 
says  they  may  make  bye-laws  "  as  to  the 
power  of  the  local  board  to  remove,  alter,  or 
pull  down  any  work  begun  or  done  in  contraven- 
tion of  such  bye-laws."  Therefore  it  seems  to  me 
that  the  power  exists  of  making  a  bye-law  which 
enables  them  to  "pull  down  any  work  begun  or 
done  in  contravention  of  the  bye-laws,"  whether 
that  contravention  be  a  building  built  contrary  to 
the  structural  requirements,  or  whether  built 
without  a  proper  plan  having  Deen  first  deposited. 
Practically  it  is  for  the  relief  of  the  builder,  be- 
cause a  man  would  have  notice, "  You  are  building 
when  you  ought  not  to  be,  you  have  not  deposited 
your  plans;  '  and  then  probably  the  building 
would  be  pulled  down  at  an  earlier  period  than  it 
would  otherwise  be.  Well,  then,  in  accordance 
with  that,  the  37th  bye-law  is  made,  and,  for  the 
reason  which  I  have  given,  that  is  a  perfectl}' 
good  bye-law,  and  that  which  was  done  by  the  cor- 
poration in  the  present  instance  was  done  properly, 
and  was  within  the  powers  given  to  them  by  their 
bye-laws.  I  will  only  say  one  word  more  with 
regard  to  the  construction  of  the  bye-law.  It  seems 
to  me  that  we  should  deal  with  this  case  on  a  wrong 
principle  it  we  dealt  with  it  differently  from  the  way 


in  which  we  should  deal  with  the  oonstmotion  of  a 
conveyance  or  an  Act  of  Parliament.  This  is 
a  case  in  which  we  should  look  to  the  general  spirit 
and  intention  of  the  bye-laws,  in  the  same  way  as 
we  should  look  at  the  general  spirit  of  an  Act  of 
Parliament,  in  both  cases  giving  to  it  its  proper  and 
reasonable  effect,  and  not  being  c^uided  by  any  arga- 
ments  of  hardship  on  the  one  side  or  the  other,  and 
trying  to  give  the  words  used  a  meaning  and  in* 
tention  according  to  the  spirit  which  appears  in 
other  parts  of  the  bye-laws,  and  in  the  statute  on 
which  they  are  founded.  Now,  several  authorities 
were  cited  in  the  course  of  the  argument.  I  do 
not  Itnow  that  they  afford  us  very  much  assist* 
anoe,  but  it  is  only  right  perhaps  that  we  should 
allude  to  them.  With  r^ard  to  the  cases 
of  You/ng  v.  Edwards  {tiSi  9up.)  and  Hai» 
teraley  v.  Bwrr  {ubi  8up,)  I  do  not  flee  that 
they  at  all  hamper  us  or  give  us  any  di£B.- 
culty  in  the  conclusion  at  which  we  have 
arrived ;  but  if  they  did  we  have  the  late  case  of  HaU 
V.  Nixon  {yhi  su/P')^  in  the  Queen's  Bench,  where 
the  matter  was  very  fully  considered,  and  I  would 
adopt  every  word  used  by  the  learned  judges  in 
givmg  judgment  in  that  case.  It  seems  to  me^ 
therefore,  that  this  37th  bye-law  is  properly  made, 
and  within  the  power  of  the  authority  that  made 
it,  and  that  in  the  present  case,  in  what  the  board 
did,  so  fur  as  they  were  exercising  their  power  with 
reasonable  prudence,  caution,  and  care,  they  were 
exercising  ic  legally  and  within  that  power  given 
to  them.  As  regards  the  other  point  as  to  the 
new  trial,  as  I  have  before  said,  it  will  be  dealt 
with  hereafter ;  but  with  respect  to  the  validity  of 
the  bye-law,  as  both  my  brother  Huddleston  and 
myself  are  clear  on  the  subject,  we  thought  it  &ur 
better  that  we  should  express  our  opinion  upon 
that  point  at  once,  and  we  will  deal  with  the 
other  matters  when  we  have  consulted  Lord 
Blackburn. 

Huddleston,  B. — ^The  8th  paragraph  of  the 
statement  of  defence  justifies  the  act  aone  by  the 
defendants  on  the  ground  that,  within  forty-eight 
hours  before  the  removal  of  the  houses,  the  plain- 
tiff did  not  show  good  cause  ''why  the  houses 
should  not  be  pulled  down,  and  the  defendant 
accordingly,  in  pursuance  of  bye-law  37,  and  of 
their  said  notice,  and  after  the  expiration  of  the 
said  forty -eight  hours,  namely  on  the  9th  Dec 
1875,  caused  the  said  houses  to  be  pulled  down,  as 
they  lawfully  might."  They  '*  deny  that'in  so  doing 
any  unnecessary  violence  was  used,  or  that  the 
said  materials  were  rendered  almost  valueless  as  is 
idleged."  That  means,  **what  we  did  we  did 
adopting  the  formalities  which  are  required  under 
the  37th  bye-law,  and  by  virtue  of  that  oye-law,  and 
we  did  no  more  damage  than  was  neoessary." 
With  reference  to  the  latter  part  of  that  statement 
of  defence,  it  is  said  that  the  jury  have  found  the 
plaintiff  entitled  to  18L  damages,  and  a  uew^  trial 
18  asked  for  by  the  defendants  on  the  ground  that 
that  finding  is  against  the  weight  of  evidence.  I 
agree  with  my  brother  Pollock  that  we 
must  consult  my  Lord  Blackburn  on  this 
point  before  we  give  any  opinion  as  to 
how  we  shall  deal  with  that  portion  of 
the  case,  either  by  directing  the  verdict  to  stand« 
saying  what  shall  be  done  with  referenoe  to  costs, 
or  by  directing  a  new  trial  generally.  But,  o£ 
course,  the  main  and  real  question  is  as  to  the 
power  to  make  this  37th  bye-law.  It  is  said,  by 
the  6th  paragraph  of  the  defence  that  the  houses 
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irere  bailt  in  oontniTeiitiozi  of  the  bye-laws,  viz., 
tbe  8rd  and  the  32nd :  of  the  drd  bye-law  which 
provides  that  *'  no  building  shall  be  erected  by  ^e 
aide  of  any  new  street  or  proposed  new  street,  or 
to  which  any  new  street  will   form   the   only 
oarriage  approach,   antU  such   street  has  been 
oooatnicted  to  the  approval  of  the  local  board," 
fluid  of  the  32nd  bye-law,  for  not  having  delivered 
the  notices  which  were  tibereby  reqnirra  to  be  de- 
livered.   Now  that,  of  coarse,  involves  the  pro- 
position  or    qoestion,   had   the  Corporation   of 
Portsmooth    power  to    make   these   bye-laws  P 
Now   the    only    power    which    they    have   to 
make  bye-laws  is  oy  virtue,  as  they  themselves 
say,  of  the  Fablio  Health  Act  1848,  the  Local 
Government  Act  1858.  and   the  Local  GJovem- 
ment    SapplementaL    Act    1864,    No.     2.,    and 
the   section   that   applies   and   gives   them  the 
power  particularly    is    sect    34    ot   the   Local 
GJovemment   Act    1858.     Now  it   is    contended 
cm  the  port  of  the  plaintiff  that  the  powers  there 
given  are  only  with  respect    to  roadways    and 
streets  and  the  external  construction  of  the  build- 
ings, and  a  sufficient  space  round  the  buildings 
and  the  works  underground,  and  that  they  have 
no  reference  to  the  construction  of  the  buildings 
themselves,  and  that  therefore  the  3rd  bye-law, 
which  deals  with  the  erection  of  buildings  in  the 
streets,  and  the  32nd  bye-law,  which  deals  with  the 
plans  with  reference  to  those  buildings,  are  uUra 
vires.    Now,  the  whole  of  the  cjuestion  turns  on 
what  interpretation  we  shall  give  to  the  words 
**  new  street "  in  the  34th  section  of  the  Local 
Management  Act  1858,  and  the  bye-law  of  the 
defendants.  Is  the  word  "  street "  there  to  be  con- 
fined to  the  narrow  interpretation  of  "  roadway  " 
merely ;  or  are  we  to  take  it  in  the  (>opular  and  full 
meaning  of  the  word,  namelv, "  street "  consisting 
of  the  '*  roadway  "  and  the  houses  on  each  side  of 
the  street  P    And  we  must  look  to  the  interpreta- 
tion clause,  and  see  whether  that  will  assist  us ; 
there  is  no  such  clause   in  the   Local    Govern- 
ment Act  1858,  as  applicable  to  "streets;"  but 
the  Public  Health  Act  1848,  is  incorporated  with 
the  Local  Government  Act  1858,  and  there  is  an 
interpretation  clause  in  that  earlier  Act  which  says, 
the  word  "  street "  shall  apply  to  and  include  "  any 
highway  (not  being  a  turnpike  road),  and   any 
road,  public  bridge  (not  being  a  county  bridge), 
lane,    footway,  square,  court,  alley,  or  passage 
within  the  limits  of  any  district."    What  is  the 
meaning  of  "  shall  apply  to  and  include  "  unless 
*'  street     means  something  more  than  the  road- 
way— that    is,    that    "street"    shall    mean   the 
street  with  the  houses,  and  shall  include  the  road- 
way?    And  there  is  authority  that   the  word 
"  street "  in  Acts  of  Parliament  analogous  to  this 
are  indeed  used  in  that  sense,  and  in  a  case  with 
reference  to  this  very  Act  of  Parliament,   Pol- 
lock, Cfi.  said,  '*  the  word  '  street '  includes  the 
houses  on  each  side  of  the  road."    That  really 
seems  the  reasonable  and  proper  interpretation  of 
the  word  "street."     The  object  of  this  Public 
Health  Act  is  to  secure  not  only  proper  roads, 
proper  ventilation,  and  proper  means  of  transit 
through     the    street,     but    also    the    comfort, 
and   also  1   have  no  doubt   the   comeliness,  of 
the   buildings    and    of-  the   town   itself;    and 
using   the    word    "street"   in  the   ordinary,  I 
do   not   say  popular   sense,  but  strict  natural 
interpretation  of  the  Act  itself,  it  provides  by 
the  nrst  sub-section  that  the  board  may  mal^ 


bylaws  with  reference  to  "the  level,  and  the 
width,  and  the  construction  of  the  new  streets;" 
that  is,  not  merely  the  construction  of  the  road- 
way, but  the  construction  of  the  roadway  plus  the 
bmldings  on  each  side.    They  would  tnerefore 
have  the  power  to  make  bye-laws,  with  reference, 
amongst  other   things,  to   the   time  when  the 
buildings  should  be  erected,  and  the  character  of 
them,  and  also  with  reference  to  the  structure  of 
the  ?ralls  of  the  building,  and  to  the  sufficiency  of 
the  space  about  the  buDdings,  so  that  a  free  circu- 
lation of  air  might  be  secured,  and  also,  which 
no  doubt  is  most  importanii,  the  proper  drainage 
of  water-closets,  and  privies,  and  so  on.    Having 
that  power,  "they  may  further  provide  for  the 
observance  of   the  same  by  enacting   therein," 
that  is  in  the  bye-law,  "  such  provisions  as  they 
think  necessarv  as  to  the  ^vins  of  notices,  as  to 
the  deposit  of  plans  and  sections  by  persons  intend- 
ing to  lay  out  streets  or  to  construct  buildings ; " 
and  the  words  used  are  worthy  of  observation :  they 
have  power  to  require  "  notice  as  to  the  plans  and 
sections  " — ^now  "  plans  and  sections  "  would  apply 
more  naturally  to  the  "  buildings "  than  to  tbie 
construction  of  the  roadway — "as  to  plans  and 
sections  by  persons  intending  to  layout  streets 
or  to  construct  buildings,  as  to  inspection  by 
the  local  board,  and  as  to  the  power  of  the  local 
board  to  remove,  alter,  or  pull  down  any  work 
begun  or  done  in  contravention  of  such  bye-laws." 
The  local  board  have  the  power  to  require  notices 
to  be  given,  and  in  de&ult  of  such  notices  being 
given,  to  pull  down  the  work  begun  or  done  in 
contravention  of  these  bye-laws ;  and  I  may  add 
that   there    is   a  proviso  in   the   34th   section 
of  the  Local  Management  Act  1858,  that  "no 
such  bye-law  shall  affect   any  building,  erected 
before  the  date  of  the  constitution  of  the  district." 
One  would  thence  infer  that  the  bye-laws  may  deal 
with  all  buildings  built  after  that  date ;  and  if  that 
interpretation  be  right,  the  corporation  clearly  has 
power  to  make  the  3rd  bye-law,  which  provides 
that  "  no  building  shall  be  erected  by  the  side 
of   any   new   street,    or    proposed  new   street, 
or  to  which  any  new  street  will  form  the  only  car- 
riage approach,  until  such  street  has  been  con- 
structed to  the  approval  of  the  local  board ; "  and 
to   make  the  32nd  bye-law,  which  requires  the 
deposit  of  the  plans,  and  to  provide  for  these  plans 
being  carried  out,  providing  penalties  in  the  37th 
bye-law,  and    availing  themselves  of    the  34th 
section  to  direct  the  houses  to  be  pulled  dovm 
where     built      in     contravention     of     any     of 
the    bye-laws,    and    that    the    corporation   have 
shown,     under   the    6th,    7th,    and   8th   para- 

fraphs  of  their  statement  of  defence,  a  jnsti- 
cation  for  the  acts  done,  with  the  exception  of  that 
which  .they  did  with  more  violence  than  was  neces- 
sary. That  matter  we  will  decide  hereafter  when  we 
have  heard  Lord  Blackburn's  view  of  the  evidence. 
Jv/ne  7. — ^The  Goxrai  intimated  that  they  had 
communicated  with  Lord  Blackburn,  and  that  he 
was  of  opinion,  in  which  the  court  concurred,  that 
there  ought  to  be  a  new  trial  unless  the  plaintiff 
consented  to  accept  the  offer  which  had  been  made 
by  the  defendants  that  the  verdict  should  stand  for 
18L  without  costs. 

Judgment  for  the  defencUmtB  on  the  devnurrer, 
and  the  plaint^e  motion  to  sign  judgment^ 
and  rule  aheolute  for  new  trial,  unless  the 
plaintiff  consents  to  accept  the  181.  without 
costs. 
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SolicitorB  for  the  plaintiff,  Saunders,  HawJerford, 
and  Bennett 

Solicitors  for  the  defendants,  Qregory,  Bowdiffe, 
Bowdiffe,  and  Bawle,  agents  for  Howard,  Town 
Clerk,  Portsmouth. 

Monday,  Nov,  26. 

(Before  Ejellt,  C.B,  and  GlxabbTi  B.) 

Bawlbitce  Aim  OTHEBs  V,  The  Guabdians  or 
HuBSLEY  UinoN.  (a) 

Poor  Bate  Aeseeement  Act — Vdhbolion  Uet — Par^ 
tieulars  of  each  hereditament — Suffideney  of 
paretcuZar«— 27  ^  28  Vict,  c.  89,  a,  4—87  ^  88 
Vict.,  c.  54. 

VaUMere  employed  hy  an  aeeeaement  committee 
wnder  the  27  ^  28  Vict.  c.  89,  8.  4,  to  value  a 
fa/rm,  fwrwished  a  valuation  list  giving  the  eeti* 
mated  acreage  of  each  of  ihe  neveral  fielde  com- 
prieing  the  foam,  but  not  the  arose  estimoited  rental 
or  the  raleahle  value  of  each  or  amy  of  the  fields 
sepairaiely,  hut  giving  these  two  Uut^named 
atnoumts  in  himap  awns  wi  ihe  profer  columns  ai 
^  end  of  the  several  items  comprising  the  entire 
farm. 

Held,  thai  such  a  list  was  sufficient,  and  in  con- 
formUy  with  the  requirements  of  the  Act  of  Par* 
Uament,  and  that  it  was  unnecessary  to  give  the 
value  of  each  individual  field  of  ths  farm 
sepofratS/y. 

Special  Case. 

1.  This  is  an  action  to  reoorer  the  sum  of 
8501. 14«.  2d.  for  work  done  by  the  plainti£fs,  who 
are  land  sanreyors  and  yalaers  at  Salisbury,  for 
the  defendants,  at  their  request,  in  valuing  the 
rateable  hereditaments  (except  railways)  com- 
prised in  the  Hursley  Unions,  in  the  county  of 
Hants,  and  of  which  sum  full  particulars  have 
been  submitted  by  the  plaintifEs  to  the  defendants. 

2.  In  the  month  of  March  1875,  it  haviutf 
beoome  necessary,  under  87  &  88  Yict.  c.  54,  and 
the  other  Acts  in  foroe  relating  to  the  relief  g^  the 
poor,  that  a  new  assessment  and  valuation  list 
should  be  made  of  the  Hursley  Union,  the  de- 
fendants, who  were  the  assessment  committee  of 
the  said  union,  employed  the  plaintiffs  to  make 


such  an  assessment  and  valuation  list  of  the  said 
union  at  an  agreed  scale  of  remuneration. 

8.  The  plaintiffs  entered  upon  the  work  of  the 
said  assessment  and  valuation,  and  completed  ifr 
upon  the  27th  Dec.  1875,  on  which  day  they  sent 
their  valuation  list  to  the  defendants. 

4.  The  said  valuation  list  showed  such  particukuni 
of  the  several  hereditaments  and  occupations  oom- 
prised  within  the  said  union  and  the  amounts  at 
which  the  same  were  valued  respectively,  as  are 
shown  by  the  portion  of  such  valuation  lisii  relating 
to  the  parish  of  Farley  Chamberla^e,  and  which 
IS  set  out  in  the  appendix  herewith,  which  ia  a 
fair  sample  of  the  whole. 

5.  The  defendants  received  the  said  valuation 
list,  and  made  use  of  the  same  by  making  the 
then  rate  of  the  said  union  on  the  basis  thereof; 
but  this  is  not  to  be  taken,  for  the  purposes  of 
this  case,  as  an  admission  that  the  said  valuation 
list  was  such  as  the  defendants  wereentitled  to  have. 

6.  The  plaintiffs  af&rm,  and  the  defendants 
deny,  that  the  plaintiff's  valuation  list,  delivered 
to  defendants,  sufficiently  showed  the  partLculars 
of  the  said  hereditaments  and  occupations  oosn- 
prised  in  the  said  union,  and  the  amounts  at  which 
the  plaintiffs  valued  the  same  respectively,  within 
the  meaning  of  the  Union  Assessment  Act  1864 
(27  &  28  Yict.  c.  39),  s.  4. 

7.  The  question  for  the  opinion  of  the  court  is, 
whether  the  valuation  list  furnished  by  plaintifEs 
to  defendants,  as  judged  by  the  sample  set  out  in 
the  schedule,  is  a  sufficient  valuation  under  the 
provisions  of  27  &  28  Vict.  c.  89,  s.  4,  or  whether 
the  defendants  are  entitled  to  have  a  separate 
valuation  of  each  field  in  the  said  several  ooonpa* 
tions. 

8.  If  the  court  be  of  opinion  that  the  valuation 
list  as  delivered  was  sufficient,  tA  aforesaid,  plain- 
tiffs are  to  have  judgment  for  8502. 14^.  2a.  and 
costs. 

9.  If  the  court  be  of  opinion  that  the  valuation 
list  as  delivered  was  not  sufficient,  then  plaintifb 
are  to  furnish  defendants  with  a  field  valuation  of 
the  said  onion,  and  are  then  to  be  paid  by  defen- 
dants the  sum  of  8501. 14«.  2d. ;  the  defendants' 
costs  being  paid  by  plaintiffs. 
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Pt.10 
P1186 

107 
106 
100 
UO 


BathtWimaiii 

Barown  Jamaa 

BJaokkMk.  WfflJam 

BodwiiL  Wm.  Jolm 
Ditto 
Ditto 
Ditto 


KamaofOimar. 


Woodliain,BeT.T.P. 

Ditto 
Oodwin,  Thoa.  (lata) 

Ditto 
Ditto 
Ditto 
Ditto 


DeaeriptJon   of 
Propartjr. 


Honaa,  gazdan, 
atabia,    and 
paatuia 
Cottage       a&d 

gardaB 

Tanemant    and 

gmrdan 

Wood 

Ditto 

Anbla 

Wood 


Name  or 

Situation  of 

Propertgr. 


Parity  Chwroh 

Pamholt  Wood 

eOaokstaad 

Ditto 
Ditto 
Ditto 
Ditto 


A.  B^P. 

0325 


01 


78U 

11  84 

140  8  » 

8313 


£  a.d. 
6   00 


8  10  0 


3    00 


»  a.d. 
410  0 


117  6 


8   50 


J 


The  above  portion  of  the  yaluation  list  was  con-   I  pation  of  "  the  said  William  John  Bodwin/'  and  as 


tinned  in  the  same  manner,  and  contained  eighteen 
other  items  of  property  described  as  in  the  occu- 

(a)  Baportad   bj   H.  L«eH    and    B.  Bivowood,  Esqa., 

BaniatanMit-lAW. 


owned  by  ^  the  said  Thomas  Godwin  (late)/'  and 
as  being  of  a  certain  description,  and  as  situated 
in  "  Slackstead,"  and  as  being  seyerally  of  a  certain 
estimiUied  extent.     Neither  the  **  groes  estimated 
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rental*'  nor  the  ''  rateable  valne"  of  any  of  the 
aeyeral  parcels  or  portions  was,  however,  given ; 
but  at  the  end  the  acreage  of  the  several  items  was 
added  together,  making  a  total  of  411a.  dr.  16p., 
and  their  aggregated  gross  estimated  rental  was 
pnt  down  as  4762.,  and  their  aggregated  rateable 
valae  as  428Z.  8«. 

The  27  A  28  Vict.  c.  89,  s.  4  (under  which  the 
▼alners  acted),  enacts  that,  "Where  a  valuer  is 
appointed  bv  the  assessment  committee,  he  shall 
inake  his  valuation  in  writing,  showing  the  parti- 
oolars  of  the  several  hereditaments  comprised 
therein,  and  the  amounts  at  which  he  has  valued 
the  same  respectively,  and  shall  sign  such  valua- 
tion, which  shall  be  open  to  inspection  in  like 
manner  and  with  the  same  incidents  with  respect 
to  the  taking  of  copies  and  extracts  as  the  minute 
books  of  the  committee." 

Oharles,  Q.O.  (with  whom  was  Bromley),  for  the 
plaintiffs,  was  contending  that  it  was  sufficient 
within  the  requirement  of  the  statute  that  the 
valners  should,  as  they  had  done  in  this  case, 
▼alne  the  ''hereditament"  of  a  ratepayer  as  a 
whole,  and  that  it  was  not  necessary  that  each 
particular  or  individual  field  or  portion  of  the 
nolding  or  "  hereditament"  should  be  valued  sepa- 
rately, when  he  was  stopped  by  the  Court,  who 
called  on 

Lundey  Smith  (with  him  was  MecuUnos  White, 
Q-C),  for  the  defendants. — ^The  valuers  ought  to 
have  put  a  distinct  and  separate  value  upon  each 
individual  purcel  of  which  they  have  eiven  in 
other  respects  a  full  description.  A  "heredita- 
ment "  does  not  by  any  means  necessarily  mean 
the  whole  of  a  farm.  The  plaintiffs  have  them- 
selves shown  what  particulars  the  Act  in  their 
opinion  requires,  by  cutting  a  &rm  up  into 
several  fields  or  portions,  and  giving  the  descrip- 
tion and  acreage  of  each  separate  field  or  portion, 
and  aggregating  the  acreage  of  the  several  portions 
into  one  whole  sum  at  the  end,  and  they  should,  in 
order  to  have  carried  out  the  intention  and 
requirements  of  the  Act  of  Parliament,  have  gone 
on  and  added  to  the  description  and  acreage 
of  each  individual  field,  its  gross  estimated 
rental,  and  the  rateable  value,  and  have  added  the 
several  items  of  value  together  at  the  end.  This 
however  they  did  not  do.  The  valuation  list 
would  be  required  for  future  rating  purposes,  and 
woold  be,  if  made  as  the  defendants  contend  it 
ouff  ht  to  have  been,  most  useful  on  such  occasions, 
and  especially  if  a  farm  were  to  be  subsequently 
divided  into  two  or  more  holdings  amoufi^st  seveial 
persons.  He  referred  also  to  the  following 
statutes:  25  4s  26  yict.c.  103,  s.  28;  37  &  88  Yict. 
a54. 

KsLLT,  G.6. — I  think  the  valuation  list  made  by 
the  plaintiffs  is  in  strict  conformity  with  the  Act 
of  Parliament,  and  complies  with  the  rec^uirements 
of  the  4th  section,  by  which  the  valuer  is  required 
to  give  the  particnlarBof  the  several  hereditaments, 
and  the  amount  at  which  they  have  been  valued 
£or  rating  purposes.  This  the  valuers  have  done 
here,  for  each  farm  is  one  separate  and  complete 
**  hereditament,"  and  it  cannot,  I  think,  be  suc- 
oessfolly  contended  that  the  value  of  each  separate 
field  of  a  farm  must  be  given.  It  was  said  that  a 
more  minute  valuation  would  be  of  advantage  in 
case  a  fiynm  were  8ubse(]uently  divided,  and  there 
is  no  doubt  that  that  might  be  of  some  use ;  but, 
on  the  other  hand,  it  is  a  mere  speculation  that  an  y 
partioolar  &rm  would  be  afterwards  divided ;  and 


further,  a  field  might  be  of  one  value  in  1877,  and 
of  a  very  different  value  three  years  hence.  It  is 
infinitely  more  convenient  that  the  valuation  list 
should  be  in  strict  conformity  with  the  statute, 
that  each  hereditament — that  is,  each  farm — 
should  be  valued,  and  not  a  portion  of  it.  No 
doubt  a  field  might  be  considered  a  ''heredita- 
ment," but  it  is  unnecessary  and  inconvenient,  and 
going,  I  think,  beyond  the  statutorv  requirements 
to  give  these  minute  descriptions  of  separate  por- 
tions of  the  same  farm.  On  these  grounds  I  think 
the  plaintiffs  are  entitled  to  the  jadgment  of  the 
court  in  their  favour. 

Glbasbt,  B. — I  am  of  the  same  opinion.  The 
assessment  in  one  parish  mav  be  fifty  times  as 
large  as  that  in  another.  If  a  parish  were  of 
great  extent  the  size  of  the  valuation  list  would 
be  enormous,  supposine  a  value  were  to  be  put 
upon  each  particular  field.  Such  an  inconvenient 
practice  should  not  be  adopted  unless  it  is  ren- 
dered incumbent  upon  the  "muer  so  to  do  by  the 
Act  of  Parliament.  But,  in  my  opinion,  the  Act 
does  not  require  it,  and  when  the  section  says  that 
the  lii>t  is  to  **  show  the  particulars  of  the  several 
hereditaments,"  it  does  not  mean  every  small 
field  oomprisinff  the  farm,  but  rather  each  "here- 
ditament "  or  &rm  in  particular. 

Jfidfinent  for  the  plamtiffa. 

Solicitors  for  the  plamtiffs,  Gregory,  Rowdife^ 
Bowdiffe,  and  Bawle,  agents  for  Whatman,  Salis- 
bury. 

£k>licitors  for  the  defendants,  Olarkee,  Bawline, 
and  Olcurhe,  

Friday,  Nov.  28. 
(Before  Exllt,  O.B.  and  GleasbTi  B.) 
YoxTNG  (app.)  V.  OooK  (resp.)  (a) 

AFPSAL  PSOM  INFBRIO&  COUBT. 

Inland  revenue — Jeweller — Dealer  in  gold  and 
silver — OoldamUhe'  licence — Articlee  alleged  to  he 
gold  or  silver — Higher  or  lower  scale-Finland 
Revenue  Act  (30  ^  31  Vict.  c.  90),  ss.  1,  3,  5— 
meaning  of  word  "  gold  "  in  sects.  1^5. 

By  the  Inland  Revenue  Act  (30  |-  31  Vict.  c.  90), 
s.  1,  persons  selling  articles  "  composed  wholly  or 
in  pwrt  of  gold  "  cvre  charged,  where  the  gout  is 
of  the  weight  of  2o».  or  upwards,  the  sum  of 
52. 16s.  for  a  licence,  and  when  under  2oz.  in  weight 
and  above  2dwts.  the  sum  of  21. 6s. ;  and  by  sect.  5 
articles  "alleged  to  he  composed  wholly  or  in 
part  of  gold  are  for  the  purposes  of  the  Act 
deemed  to  he  composed  ofgola  as  alleged,  and  if 
upon  "  the  hearing  of  any  information  for  any 
offence  against  the  Act  any  question  shall  arise 
touching  the  quantity  ofgolain  amy  article,  the 
proof  of  such  quantity  shaXl  Ue  fivpon  the  defen^ 
dant." 

Held  (by  Kelly,  O.B.  and  Olecuby,  B.),  on  the  con^ 
struction  of  the  above  sections,  first,  thai  the  word 
"  gold  "  in  sects.  1  and  5  of  the  Inland  Revenue 
Act  (30  ^  31  Vict.  c.  90)  did  not  relate  to  or  mean 
pure  gold  cu  obtained  by  alchemists  or  chemical 
analysts,  but  the  ordinary  "  gold  "  of  commerce, 
using  the  word  cu  understood  in  common  par' 
lance ;  aihd  secondly,  that  a  goldsmith  selling  a 
chain  cu  and  for"  a  gold  chain  "  weighing  vMire 
than  2o«.  musi  hold  a  licence  on  the  higher  scale 
of  duty  entitling  him  to  trade  in  articles  "com* 
posed  whoUy  or  in  part  of  gold  where  the  gold 

(a)  Berort^A  bv  Bmmkt  LiieH  ud  B.  BarawooD,  Eiqn^ 
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tludl  he  of  ihs  weight  of  2oz.  or  upwa/rd»f"  and 

18  Uahle  to  the  penaZty  of  502.  impoeed  hy  the 

Srd  section  for  eeUing  the  chain  in  question  whilat 

holdina  a  licence  on  the  lower  eeale  of  dkUy  only, 

notwithstanding  proof  was  given  hy  hifn  thai  tne 

chain  contained  less  than  2oz,  ofpwre  gold, 

Oabb  stated  by  me,  the  undersigned  metropolitan 

police    mM^Btrate    sitting    at     Stepney,   under 

20  &  21  Yiot.  a  43,  upon  the  application  of  the 

appellant : 

1.  Upon  the  hearing  of  an  application  by  the 
appellant  against  the  respondent,  under  80  &  31 
Vict.  c.  90,  8.  3  ...  .  that  the  respondent  did,  on 
14th  Dec.  1876,  at  Stepney,  d^  in  plate  without  a 
proper  licence  in  that  behalf  ....  whereby  the 
respondent  has  forfeited  50L,  I  acquitted  the  re- 
spondent by  dismissing  the  iiilormation. 

2.  The  following  facts  were  either  found  before 
me  or  admitted  by  both  parties : 

3.  That  the  appellant  was  an  officer  of  excise, 
and  the  said  information  was  commenced  and 
prosecuted  by  order  of  the  Commissioners  of  In- 
land Bevenue. 

That  on  the  14th  Dec.  the  appellant  went  to 
the  shop  of  the  respondent,  wno  carried  on 
business  as  a  jeweller,  at  565,  Oommerdal-road, 
Stepney,  where  the  appellant  bought  a  guard 
chain,  which  was  offered  for  sale  and  sold  to  him 
as  a  gpld  chain,  for  14Z.,  weighing  2o2.  lldwt. 
10  ffrains,  respondent  having  in  iorce  a  licence  to 
deu  in  plate,  taken  out  by  him  under  the  said 
Ace  (30  &  31  Yict.  c.  90),  in  respect  of  his  said 
shop,  for  which  he  paid  21.  6s. 

4.  The  amount  of  pure  gold  contained  in  the 
said  chain  was  less  than  2oz. 

5.  On  the  part  of  the  appellant,  it  was  con- 
tended that,  inasmuch  as  the  chain  in  question,  as 
offered  for  sale  and  sold,  was  alleged  to  be  a  gold 
chain,  it  must,  under  sect.  5  of  the  said  Act,  be 
taken  to  be  composed  of  gold  as  alleffed ;  that  no 
question  could  arise  under  the  said  section  touching 
the  quantity  of  gold  contained  in  an  article 
alleged  to  be  gold ;  and  that,  as  the  weight  of  the 
gold  chain  was  proved  to  be  2oz.  or  upwards,  the 
sale  thereof  was  not  authorised  by  the  licence 
granted  to  the  respondent  at  the  lower  rate  of 
duty;  and  that  the  respondent,  not  havinflr  in 
force  a  licence  at  the  higher  rate  of  duty,  had,  by 
the  sale  of  the  said  chain,  incurred  the  penalty  of 
•50Z.  named  in  the  3rd  section  of  the  Act. 

6.  On  the  part  of  the  respondent  it  was  con- 
4iended  that,  as  the  article  in  question  contained 
•less  than  2oz.  of  gold,  he  was  properly  licensed. 

7.  1,  being  of  opinion  that  the  respondent  ^as 
•right  in  his  contention,  dismissed  the  information. 

8.  The  qnestion  of  law  upon  which  the  case  is 
stated  for  the  opinion  of  the  court  therefore  is, 
whether,  under  the  said  Act,  the  actual  weight  of 
the  article,  or  the  weight  of  the  pure  gold  con- 
tained therein,  is  to  be  taken  as  the  proper  test 
for  assessing  the  licence  duty. 

The  pointR  raised  by  the  appellant  were,  first, 
that  the  chain  was  alleged  to  be  a  gold  chain,  and 
must  be  taken  to  he  composed  of  gold  under  30 
&  31  Vict.  c.  90,  s.  5;  and,  secondly,  that  the 
weight  of  the  chain  was  proved  to  be  2oz.  or  up- 
wards, and  the  sale  thereof  was  not  authorised 
by  the  licence  granted  to  the  respondent  at  the 
lower  rate  of  duty. 

The  respondent's  points  were,  first,  that  the 
fact  that  the  chain  was  sold  as  a  gold  chain  did 
not  estop  the  respondent  from  showing  the  quan- 


tity of  gold  actually  contained  in  it;  and,  seoondl^, 
that  the  quantity  of  gold  oontained  in  the  chain 
beinff  less  than  2oz.,  the  respondent  was  authorised 
to  seU  it  under  the  licence  neld  by  him. 

The  following  sections  are  material  to  ihia 
report.  30  A  31  Yict.  o.  90,  s.  1,  enacts  (inter  aUa) ; 

In  hen  of  the  duties  now  payable  in  Great  Britain 
lioenoes  to  persons  tiadinff  in,  vending,  or  selling  gold 
silver  plate,  and  in  Ireland  on  lioenoee  to  persons  to  Bw» 
or  make  gold  or  silver  plate,  there  shall  crom  and  after 
the  5th  July  1867  be  ohamd  and  paid  the  following 
exolM  duties  on  lioenoes  to  deal  in  plate,  to  be  taken  out 
jeerlj  in  the  United  Kingdom  l^  the  persons  hereinaftar 
xnentumed  (that  is  to  saj) ;  by  erery  person  who  ahall 
trade  in  or  sell  an^  article  oomposed  wholly  or  in  part  oi 
gold  or  silTer,  in  respect  of  eyery  house,  snopy  or 
place  in  which  his  trade  or  hnsiaess  uiall  be  carried  on, 
where  the  gold  shall  be  above  Sdwts.  and  vnder  2os.  in 
weight/ or  the  silver  above  5dwts.  and  under  SOoa.  in 
wdght,  the  sum  of  two  pounds  six  shillings. 

Where  the  gold  shall  be  of  the  weijuit  of  2ob.  or 
iu>wards,  or  the  Bilyer  of  the  weight  of  90oz.  or  upwards, 
tiae  sum  of  flye  pounds  fifteen  shillings. 

Sect.  3 : 

Eyery  person  who  shall  do  any  act  or  carry  on  any 
trade  or  business  for  which  a  licence  to  deal  in  plate 
is  required  by  this  Act  without  having  in  force  a  proper 
licence  authorising  him  so  to  do,  shall  for  eyery  offenoe 
forfeit  the  sum  of  fifty  pounds ;  and  in  any  proceeding  for 
the  recovery  of  such  penalbr  it  shall  be  sufficient  to 
allege  that  the  defendant  did  deal  in  plate  without  n 
proper  licence  in  that  behalf,  and  it  shall  not  be  nnoosaaij 
further  or  othervriae  to  describe  the  offence. 

Sect  5: 

All  artiolea  sold  or  offered  for  sale  or  taken  in  pawn, 
or  deUvered  out  of  pawn,  and  alleged  to  be  oompoaed 
wholly  or  in  part  of  gold  or  silver,  shall,  for  the  purposas 
of  this  Act,  be  deemed  and  taken  to  be  compoeea  of  gold 
and  silyer  reepectiydiy  as  alleged ;  and  if  ui>on  the  hear- 
ing of  any  inxormatien  for  any  offenoe  against  the  Act, 
uiy  qnesoon  shall  arise  toaching  the  quantity  of  gold  or 
silyer  contained  in  any  article,  tioe  proof  of  such  qnantitj 
shall  lie  upon  the  defendant. 

0.  Bowen  for  the  appellant. — Though  the  amount 
of  pure  gold  was  under  2oz.,  the  chain  weighed 
over  2oz.,  and  the  respondent  should  have  obtained 
a  licence  on  the  higher  scale.  If  an  article  is  sold 
as  gold,  it  must,  for  the  purposes  of  this  Act,  be 
taken  to  be  gold,  and  the  respondent  having  sold 
the  chain  in  Question,  which  exceeded  2oe.  in 
weight,  as  and  tor  a  gold  chain,  he  is  now  bound 
thereby,  and  is  estopped  from  showing  the  precise 
quantity  of  pure  gola  actually  contained  in  it  so  as 
to  escape  the  penalty  for  not  having  obtained  the 
licence  on  the  higher  scale,  which  the  appellant 
contends  the  respondent  ought  to  have  oDtained. 
The  word  "  alleged"  in  sect.  5  refers  to  an  allega* 
tion  made  at  the  time  of  sala  The  latter  part  of 
the  same  section  throws  upon  the  seller  the  onus 
of  showing  the  quantity  of  gold  in  the  particular 
article.    He  also  referred  to  the  following  Acts : 

31Geo.2,c.S2,  s.6;  82Q60.2,c.84| 
43  Geo.  8,  c.  69 ;  6  Geo.  4,  c.  118. 

Anstie  for  the  respondent,  conira. — The  word 
"  gold"  in  the  section  in  question  means  pwre  gold, 
and  not  a  mixture  of  ^old  and  aUoy.  The  pure 
gold  in  the  chain  sold  did  not  amount  to  2oe.,  and 
therefore  a  licence  on  the  lower  scale  was  sufficient. 
The  chain  would  be,  and  must  be  assumed  to  have 
been.  Hall  marked,  and  there  would  be  no  diffi- 
culty in  estimating  the  exact  amount  of  pure  gold 
in  it.  Since  the  17  &  18  Yiot.  c.  96,  gold  wares 
may  be  wrought  of  a  lower  standard  than  was 
formerly  allowed,  provided  such  standard  is  not 
less  than  one-third  in  the  whole  of  fine  gold ;  and 
by  the  regulations  that  have  been  issued  in  pur- 
suance of  the  said  Act,  gold  articles  may  be  made 
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aiid  HftU  marked  oonteining  22, 18, 15,  or  9  canfe 
gold,  out  of  a  total  of  24.  In  addition  to  the 
Btatatee  already  mentioned  he  referred  to  the 
fbUowing: 

12  G«o.  2,  0.  26;  88  G«o.  8,  o.  69 ; 
55  Geo.  8,  0. 80 ;  59  Geo.  8,  o.  82, 

and  contended  thal^  as  this  was  a  Question  arising 
on  a  statute  imposing  a  tax  upon  toe  subject,  the 
oonstmction  to  be  put  upon  it,  if  there  was  the 
least  doubt  upon  the  point,  should  be  in  favour  of 
the  subject  and  against  the  Crown. 

Bowen  was  not  called  on  to  reply. 

E[sLLT,  C.B. — In  this  case  I  think  that  the 
respondcoit  is  subject  to  the  higher  duty  on  the 
licence  under  which  he  has  carried  on  his  busi- 
neas.  The  respondent  is  a  jeweller,  dealing 
amongst  other  articles  in  gold  chains,  and  on 
the  day  in  question  the  appellant  went  to  the 
respondent's  shop  and  asked  for  a  eold  chain,  and 
a  onain  was  accordingly  produoea  and  described 
by  the  respondent  as  a  gold  chain,  and  the  price 
asked  for  it  being  paid,  the  chain  was  delivered  to 
the  appellant  as  a  gold  chain.  The  weight  of  the 
chain,  or  in  other  words,  the  (][uantity  of  gold  in 
it,  was  upwards  of  2oz.  in  weight.  If  therefore 
the  respondent  then  dealt  in  an  article  of  sold 
exceeding  in  weight  or  containing  more  than  2oz. 
of  gold,  he  is  liable  to  the  higher  duty  on  his 
licence,  and  the  question  is  whether,  it  appearing 
heyond  all  doubt  that  the  chain,  if  analysed, 
would  be  found  to  contain  less  than  2oz.  of  pure 
gold,  the  respondent  is  liable  to  the  higher  duty, 
or  whether  the  licence  on  the  lower  scale  ap- 
plicable to  the  dealing  in  gold  articles  where  the 
gold  contained  in  them  is  less  in  quantity  than 
2qz.  is  a  sufficient  licence.  The  question  arises 
entirely  on  the  5th  section  of  the  Act,  taken 
together  with  the  1st  section.  The  first  part  of 
the  5th  section  provides  that  "all  articles  sold 
or  offered  for  sale  .  .  .  and  aUeged  to  be  com- 
posed wholly  or  in  part  of  gold  or  silver,  shall, 
for  the  purposes  of  this  Act,  be  deemed  to  be 
made  and  taken  to  be  composed  of  gold  or 
silver  respectively  as  alleged."  Now  what  is 
the  meaning  of  that  word  "alleged,"  which  un- 
doubtedly is  an  unfortunate  word,  and  tends 
rather  to  mislead  ?  It  is  not  pretended  that  when 
the  purchase  and  sale  took  place  the  respondent, 
on  handing  the  chain  to  the  purchaser  said,  "I 
allege  this  to  be  gold ; "  but  it  must  be  taken  to 
mean  (if  it  has  any  meaning  at  all  in  this  im- 
portant provision  in  the  Act)  what  would  have 
been  more  properly  expressed  by  the  word  "  de- 
scribed." As  where,  upon  the  purchase  or  sale  of 
an  article,  the  goldsmith,  as  between  himself  and 
his  cubtomer,  describes  or  represents  the  article 
which  he  is  selling  to  be  gold,  and  if  he  does  that, 
the  article  mast  be  taken  as  against  him  to  be  orold. 
Beferring  to  the  article  in  question  here,  it  was 
alleged — or,  I  would  rather  say,  represented  or 
described — by  the  respondent  to  be  a  "  gold  chain," 
and  therefore  it  must  be  taken  to  be  composed  of 
gold,  and  if  composed  of  gold,  as  there  was 
more  than  2oz.  of  gold  in  it,  he  is  liable 
to  the  higher  licence.  That  undoubtedly  is 
the  effect  of  the  Act  of  Parliament,  if  we  go 
no  farther  than  that  particular  provision.  But 
the  learned  counsel  for  the  respondent  has 
referred  to  a  separate  and  independent  provision 
in  the  latter  part  of  the  same  section  that, 
"If,    on     the     hearing     of     any     information  , 
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for  any  offence  i^gainst  this  Act,  any  question 
shall  arise  touching  the  quantity  of  gold  or  silver 
contained  in  any  article,  the  proof  of  such  quantity 
shall  lie  upon  the  defendant;"  andhehasoon- 
tended,  with  reference  to  what  is  contained  in  the 
1st  section  of  the  Act,  that  that  latter  provision 
means  the  (quantity  of  pure  gold,  and  that  this  case 
comes  within  that  provision,  and  that  the  question 
arose  in  this  case  whether  the  quantity  of  pure 
gold  contained  in  the  chain  was  or  was  not  less 
than  2oz.,  and  he  referred  to  the  1st  section  of  the 
Act  as  supporting  that  view  of  the  matter.  [His 
Lordship  here  read  sect.  1,  and  then  prooeeded 
as  follows  :]  It  is  said  that  the  woros,  "  any 
article  composed  wholly  or  in  part  of  gold,"  in  the 
1st  and  5tn  sections,  really  mean  "  any  article 
composed  wholly  or  in  part  of  pure  gold  only," 
and  that  the  other  part  may  be  of  alloy.  IBut 
that  is  not  so.  The  meaning  is  quite  obvious. 
Every  article  oC  commerce  which  is  bought  or  sold 
in  a  goldsmith's  or  jeweller's  shop,  whether 
it  is  represented  or  sold  as  gold  or  silver, 
is  known  to  be  composed  in  part  only  of 
pure  gold  or  silver,  and  in  part  of  allay. 
Let  me  take,  for  example,  some  article  of  silver,  a 
metal  which  is  more  frequently  dealt  in  probably 
than  gold.  No  article  is  more  common  in  a  gold 
and  silversmith's  or  jeweller's  shop  than  sUver 
candlesticks,  and  it  often  happens  that  besides 
the  silver  candlesticks  and  forming  part  of 
them,  there  are  a  pair  of  branches  for  extra 
lights,  which  are  generally  plated  and  not 
sUver,  and  thus  there  is  an  article  not  wholly, 
but  in  part,  silver.  Now  if  a  customer  went  into 
the  shop  and  said,  "  I  wish  to  buy  a  pair  of  silver 
candlesticks  with  the  branches,  and  they  were 
represented  as  being  all  of  silver,  I  think  that 
would  be  an  allegation  that  they  were  all  of  silver 
within  the  meaning  of  the  5th  section;  and 
although  it  might  turn  out  that  in  ^t  the 
branches  were  plated  only,  still  the  seller  would 
be  bound  by  what  he  had  aHeged  or  described  the 
article  to  be,  and  would  be  Eable  to  the  higher 
doty  if  the  whole  article  together  amounted  to 
more  than  2oz.  in  weight.  But  if  the  tradesman 
had  said,  "  The  candlesticks  are  of  silver,  but  the 
branches  are  plated,"  and  on  the  sale  of  the 
article  any  qaestion  afterwards  arose  what  amount 
of  duty  the  seller  was  liable  to,  then,  under  the  latter 
part  of  the  5th  section,  the  proof  of  the  quantity 
of  silver  contained  in  the  candlesticks  would 
lie  upon  him,  and  if  he  could  show  that  though  it 
was  true  the  candlesticks  were  of  silver,  yet  that 
the  quantity  of  silver  contained  in  them  did  not 
exceed  2oz.  in  weight,  he  would  be  liable  to  the 
lesser  scale  of  duty  only.  The  meaning  is  not* 
that  the  use  of  the  word  **  gold  "  or  of  tne  word 
"  silver  "  in  any  part  of  the  Act  means  pure  gold 
or  pure  silver,  but  merely  what  is  ordinarily 
called,  or  what  is  alleged  by  the  seller  to  be,  gold 
or  silver ;  and  the  evidence  in  the  case,  whenever 
a  question  arises,  is  not  as  to  what  is  pure  gold  or 
pttre  silver,  but  what  in  common  parlance  and 
commercially  speaking  is  called  gold  or  silver. 
Under  these  circumstances,  therefore,  in  the  case 
before  us  no  question,  I  think,  arises  as  to  how 
much  pure  gold  there  is  in  the  chain  in  question. 
It  is  merely  what  is  Uie  weight  of  ^Id  in  the 
article,  using  the  word  gold  in  its  ordinary  sense 
and  acceptation  in  common  parlance.  I  am  of 
opinion,  therefore,  that  we  must  determine  that 
the  defendant  or  the  respondent  in  this  case  was 
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UablB  to  the  higher  amount  of  dnty,  and  thab  the 
informatioii  mtist  be  oorreoted  {or  that  pnrpoBO. 

GtBASBT,  B, — I  am  clearly  ol  the  same  opinion. 
This  Aot,  or  rather  the  part  of  it  referred  to, 
relates  to  persons  carrying  on  a  trade  in  gold  and 
silver  plate,  and  to  the  granting  to  such  persons 
lioenoes  for  osrrying  on .  such  trade*  and  to  the 
imposition  of  oertain  duties  payable  by  them  for 
snoh  licences.  It  relates,  therefore,  to  persons 
dealing  in  gold  and  silver  plate,  in  the  Gnrdinary 
sense  and  meaning  of  those  words.  It  has  no 
rdation  to  alchemists  or  chemical  analysts  who 
are  engaged  in  procuring  pure  gold  or  sifyer  from 
the  ore,  or  to  any  persons  of  that  description. 
Now,  the  first  section  of  the  Act,  after  the  enact- 
ing part  of  it,'  provides  with  regard  to  persons 
dealing  in  sold  plate,  which  includes  plate  com- 
posed wholfy  or  in  part  of  gold,  "  that  a  duty  is  to 
be  paid  by  sueh  persons  for  a  licence  amounting 
to  5Z.  15«.  if  the  goM  is  of  the  weight  of  2oz.  or 
upwards.  Now,  what  is  the  meaning  of  the  words 
"gold  of  the  weight  of  2oz.  or  upwards?" 
Undoubtedly  I  think  that,  taken  by  themselves, 
these  words  signify  not  pure  gold,  which  is  com- 
mercially unknown,  but  gold  with  whatever  alloy 
there  is  in  it,  whether  it  oe  22, 18,  15,  or  9  carafe 
gold,  or  of  any  other  standard.  But  the  5th  sec- 
tion in  introduced  for  the  purpose  of  removing  the 
<]Ufficulty  of  proof  that  might  exist  as  to  an  article 
which  was  of  gold  "  wholly  or  in  part."  As  the 
Lord  Chief  Baron  has  said,  if  the  article  is 
described  as  consisting  wholly  or  in  part  of  gold,  it 
is  to  be  take  to  bo  gold  for  the  purposes  of  this 
Act  as  alleged.  No  doubt  the  higher  duty  in  an 
article  sold  as  gold  is  imposed  upon  persons  deal* 
iog  in  that  article,  where  it  oontains  more  than 
2oB.  Now  that  was  not,  and  could  not  be,  dis* 
puted  by  the  learned  counsel  for  the  defen- 
dant, reading  the  Act  of  Parliament  only 
up  to  the  middle  of  the  5th  section;  but 
he  said  that  the  necessary  effect  of  the 
subsequent  part  of  the  5th  section  was  to  give 
a  different  meaning,  and  to  show  that  in  esti- 
mating the  quantity  of  gold  for  the  purposes 
of  this  Act,  which  deals  entirely  with  a  com- 
mercial matter,  the  quantity  of  pure  gold,  difficult 
as  it  is  to  get  at  must  be  taken.  Nothing 
could  be  more  inconvenient,  and  it  would  be  next 
to  impossible,  and  would  lead  to  the  pulling  to 
pieces  and  destroying  of  almost  every  manufac- 
tured article  to  attempt  to  get  at  it;  but  still 
those  words  cannot  be  rejected  if  any  effect  what- 
ever can  be  given  to  them  by  reading  the  word 
*'  fzold  "  in  that  particular  clause  to  mean  any- 
thing more  than  pure  gold.  If  an  article  com- 
posed partly  of  gold  and  partly  of  silver—as  for 
mstance  a  silver  racing  cup  with  a  gold  horse  on 
the  top— is  sold  there  is  a  duty  payable  in  respect 
of  the  gold  and  in  respect  of  the  silver ;  but  upon 
coming  to  consider  whether  there  are  2oz.  of  gold 
or  not  in  it,  how  is  that  to  be  ascertained  P  The 
Revenue  officers  insist  that  there  is  more  than  2oz. 
of  gold  in  the  horse  at  the  top,  and  the  tradesman 
Bays  there  is  less.  You  cannot  break  the  cup 
to  pieces,  and  weigh  and  analyse  the  particular 
parts  separately ;  and  therefore  it  is  provided  that 
upon  the  seller,  who  generally  will  have  the  means 
oi  knowing  and  provmg  the  amount  of  gold  in  the 
article,  shall  be  the  burden  of  proof.  That  seems 
to  me  to  be  pretty  clearly  the  sort  of  case  to 
which  that  part  of  the  section  applies,  where  the 
article  is  alleged  to  be  partly  of  gold,  and  the 


auestion  is,  how  much  F  It  is  not  neosssaiy  for 
be  drown  to  give  any  evidence  of  that.  Beingf 
partly  of  gold,  it  may  be  taken  to  be  of  more  thaa 
2oz.  for  the  purposes  of  the  Act,  unless  the  oon- 
trary  is  shown  by  the  iradesmaiu  I  do  not  find 
the  difficulty  which  the  learned  counsel  so  stroaffly 
insisted  upon  as  arising  on  the  question  which  ne 
raised  entirelv  upon  that  part  of  the  section ;  and 
unless  there  be  that  difficulty,  I  think  it  is  as 
clear  as  any  case  can  be.  I  agree,  therefore,  that 
the  case  must  be  sent  back,  with  the  intimation 
that  the  respondent  must  pay  the  higher  duty. 

Judgment  for  the  appeUani, 

Solicitor   for   the   appellant,    The  SoUcUor  of 
Inland  Revenue. 

Solicitors   for   the   respondents,    Layion  and 
Jaquee, 
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Saiwday,  Nov,  17. 

(Before  Kellt,  G.B.,  Fibld,  J.,  Huddlbston.  B^ 
LxNDLBY  and  Manistt,  JJ.) 

Bbg.  v.  Boqbbs.  (a) 

Juriediotion —  Venue — Embezzlement — Receipt  of 
money  in  one  county — Fraudulent  representoHon 
of  non-receipt  made  by  letter  posted  to  cmd 
received  in  another  county. 

It  was  the  prisoner^ 8  duty  as  a  country  traveller  to 
coUect  moneys  and  remit  them  at  once  to  his 
employers.  On  the  ISth  April  he  received  money 
in  county  Y, ;  on  the  \9th  arhd  2kOth  he  wrote  to  his 
employers  from  Y,,  not  mentioning  thai  he  had 
received  the  money ;  on  the  2lst  April  he  wrote 
to  them  again  from  Y.,  thereby  intending  them  to 
believe  that  he  had  not  receivea  the  m^ney.  The 
letters  were  addressed  to  and  received  by  his  em* 
ployers  in  county  Jf.,  arhd  written  and  posted  in 
county  Y, 

Held  {Huddleston,  B.  dissentiente),  thai  the  prisoner 
might  be  tried  in  county  M,  for  the  offence  of 
embezzling  the  money. 

Case  stated  for  the  opinion  of  this  Court  by  the 
Assistant  Judge  of  the  J^ddlesex  Sessions. 

At  a  general  session  of  the  peace  for  the  county 
of  Middlesex  held  at  the  Gaildhall,  Westminster, 
on  the  7th  June  1877,  the  prisoner  was  tried  on  an 
indictment  which  charged  him  with  having,  when 
he  was  employed  in  the  capacity  of  clerk  or 
servant  to  Middleton  Chapman  and  another, 
embezzled  the  sum  of  102.  17 s,  6d,  received  by 
him  on  their  account. 

The  prisoner  waa  emploved  by  the  orosecutors, 
who  carry  on  business  unaer  the  istyle  of  Chap- 
man, Son,  and  Co.,  at  Charterhouse-buildings, 
London,  as  their  country  traveller.  It  was  part  of 
his  duty  to  collect  outstanding  aocounts ;  and  as  to 
all  moneys  he  might  receive,  to  remit  them  "  at 
once  "  to  his  employers  in  London  either  by  poet- 
office  orders  or  bankers'  drafts. 

On  the  12th  April  1877|  whm  he  was  starring 
on  his  first  journey,  fi  ''Hst,"  of  whioh  the 
following  is  a  copy,  was  handed  to  him,  and  ho 
was  requested  to  collect  the  accounts  therein 
specified: 

List  of  aoooimts  received  from  ooatomen  on  aoecmat  of 
Chftpxnan,  Son  and  Co.,  for  week  ending  Apiil  14, 1877, 
by  Mr.  £.  G.  Bogers : 

(a)  Beporfeod  by  Jon  Thox nov,  Eiq.,  BuristaMbtJAw. 
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(1.)  Jamee  Wood  and  Oo./Tork  ...••«.... ••    f  w 

(2.)  T.  and  H.  Chuman,  York ^ .  11    3  6 

(a)  Thomas  Kidd,  Hun 6  16  0 

(4.)  T.W.  Carr,  ScarboYongli   13  6 

At  the  foot  of  this  list  there  was  a  printed  note 
foBowB : 

All  moneya  zeoOTod  as  above  mnst  be  semitbed  to  the 
firm  at  onoe,  and  this  list  zetomed  with  the  balwioe  in 
fajK&d  at  the  end  of  each  week. 

Mr.  M.  Chapman,  one  of  the  prosecators,  drew 
the  prisoner's  attention  to  this  note,  and  desired 
him  onder  no  circamstances  to  mix  up  moneys 
collected  from  cnstomers  with  his  expenses.  Ten 
pounds  were  then  paid  him  in ,  advance  for  his 
traTelling  expenses. 

On  Wednesday,  the  18th  April,  the  prisoner^ 
being  then  at  Tork,  received  tnere  from  Messrs. 
T.  and  H.  Chapman  lOL  179.  6d.  cash  in  ditjch&rge 
of  the  account  "No,  2  in  the  above  list.  He  never 
acxx)nnted  to  his  masters  for  this  money,  nor  in- 
fbrmed  them  that  he  had  received  it ;  and  under 
the  present  indictment  he  was  charged  with 
having  embezzled  it. 

It  appeared  that  on  the  same  day  that  he  was 
paid  this  account  he  received  from  the  prosecutors 
a  second  sum  of  101.  towards  his  travelling  ex- 
penses, and  a  third  sum  of  lOZ.  was  remitted  to 
Lim  for  these  purposes  on  vhe  24th  April.  On  the 
19th  and  20th  April  he  was  at  Hull,  and  while  there 
he  wrote  three  letters  to  his  employers,  but  he  re- 
mitted no  moneys,  and  in  neither  of  these  letters 
is  there  any  reference  to  the  account  which  had 
been  paid  to  him  by  Messrs.  Chapman,  of  York. 
On  Saturday,  the  21st  April,  the  prisoner  was  at 
Doiicaster,  and  there  he  wrote  agam  to  the  prose- 
cutors. All  these  letters  were  addressed  to  them 
at  Charterhouse- buildings/  in  the  county  of  Mid- 
dlesex, and  were  there  received  by  them  through 
the  post-office. 

In  his  letter  from  Doncaster  of  the  21st  April, 
after  referring  to  Kidd's  account  (No.  3  in  the 
above  list),  as  to  which  he  said  Kidd  had  promised 
to  remit  the  amount,  the  prisoner  wrote  as  follows : 
**  I  have  only  two  other  accounts  with  which  I  have 
been  furnished  with  statements  to  collect  before  I 
arrive  at  Scarboroagh,  which,  as  I  shall  have  to  go 
through  York,  will  attend  to  and  remit  you  in  due 
course." 

The  above  list  of  accounts  being  the  only  state- 
ment that  had  been  furnished  to  him,  and  the 
account  due  from  Kidd  having  been  specially  men- 
tioned in  a  former  part  of  this  letter,  it  is  obvious 
that  one  of  the  only  two  other  accounts,  to  which 
the  prisoner  here  referred  was  T.  and  H. 
Chapman's  account  (No.  2),  which  in  point  of  fact 
he  had  already  received. 

Other  letters  and  telegrams  passed  between  the 
prisoner  and  the  prosecutors,  to  which  it  is  un- 
neoeasary  for  the  present  purpose  to  advert. 

On  the  2nd  May  the  prisoner  was  arrested  at 
Newcastle.  He  was  brought  thence  to  London, 
aaod  oonmiitted  at  Bow-street  for  trial  upon  the 
present  charge  at  the  Middlesex  Sessions.  When 
arrested  he  had  only  42.  6«.  7(2.  in  money  in  his 
poesesBum. 

Upon  the  above  facts  it  was  contended,  on 
behalf  of  the  prisoner,  that  the  indictment  failed  of 
proof ;  the  embezzlement,  if  embezzlement  there 
was,  having  been  committed  in  the  county  of 
York,  where  the  money  was  received  and  appro* 
pnsted  bj  bim,aiiidnot  in  the  county  of  Middlesex ; 


it  having  been  the  prisoner's  duty  to  account  and 
I  emit  the  amount  '^  at  once.*^  On  the  other  hand, 
the  counsel  for  the  Crown  contended  that  the 
venue  was  well  laid  in  Middlesex,  inasmuch  as  the 
prisoner's  letter  of  the  21st  April  amounted 
virtually  to  a  denial  in  this  county  of  the  receipt 
of  tbe  money,  that  letter  having  been  addressed 
by  him  to  Charterhouse-buildings,  London,  and 
there  received  by  his  employers  through  the  post« 
office. 

Having  doubts  upon  the  question  thus  raised,  I 
refused  to  direct  an  acquittal,  and  said  I  would 
reserve  the  question  of  venue  for  the  Court  of 
Appeal.  I  therefore  left  the  question  of  embezzle- 
ment to  the  jury  irrespective  of  venue ;  but  vrith 
regard  to  tne  alleged  denial  in  Middlesex,  I 
requested  them  to  say  whether  in  their  opinion 
the  prisoner  intended  that  the  prosecutors  should 
understand,  from  the  aforesaid  statements  con- 
tained in  his  said  letter  of  the  2 1st  April,  that  he 
had  not  yet  received  the  amount  due  from  Chap-* 
mans  of  York,  and  had  thus  in  effect  rendered  a 
wilfully  false  account. 

The  jury  found  the  prisoner  guilty,  and 
answered  these  questions  in  the  affirmative. 

I  postponed  sentence  pending  the  decision  of 
this  case. 

The  question  reserved  is  whether,  under  the 
circumstances  above  disdosed,  the  venue  was  well 
laid  in  Middlesex.  If  the  Coart  should  be  of 
opinion  that  it  was,  the  conviction  to  stand ;  if  of 
the  contrary  opinion,  to  be  quashed. 

I  beg  to  refer  to  Beg,  v.  Mwrdoek  (2  Den.  C.C. 
298,  5  Cox  C.  0.  860),  and  to  the  obsorations 
thereupon  of  Alderson,  B.,  in  Reg.  v.  Bamaon 
(7  Cox  C.  C.  169.) 

P.  H.  Edun. 

No  counsel  appeared  to  argue  on  behalf  of  the 
prisoner. 

Besley  for  the  prosecution. — ^The  venue  was 
properly  laid  in  the  county  of  Middlesex.  As  soon 
as  the  prisoner  received  the  money  charged  in  the 
indictment  to  have  been  embezzled  it  became  his 
masters'  property,  and  it  was  his  di^ty  to  have 
remitted  it  at  once  to  the  prosecutors.  The  letter 
of  the  2l8t  April,  as  found  bv  the  jury,  conveyed 
the  false  representation  that  he  had  not  received 
the  money.  This  letter  was  addressed  to  and 
received  by  the  prosecutors  in  Middlesex,  and 
the  prisoner's  false  statement  therein  was,  when 
the  letter  arrived,  a  false  representation  made  by 
the  prisoner  in  Middlesex ;  that  is  an  act  done  hr 
him  in  Middlesex.  In  Beg.  v.  Leech  (7  Cox  C.  0. 
100)  a  letter  containing  a  false  pretence  was 
received  by  the  prosecutor  through  the  post  in  the 
borough  of  C,  but  it  was  written  and  posted  out 
of  the  borough.  In  consequence  of  the  letter 
the  prosecutor  sent  through  the  post  to  the 
writer  a  post-office  order  ror  22.,  which  sum 
was  received  by  the  writer  out  of  tbe  borough ; 
and  it  was  held  that  the  writer  might  be 
indicted  for  false  pretences  in  C.  In  the  present 
case  there  was  no  false  representation  to  the 
prosecutors  that  the  money  had  not  been  received 
until  the  receipt  of  the  letter  of  the  21st  April  in 
London  f  The  mere  posting  of  the  letter  was  not 
a  false  representation  to  them.  The  non-dehvery 
of  the  money  over  to  the  master  per  se  was  not 
embezzlement.  There  was  no  complete  embezzle- 
ment in  Yorkshire.  Up  to  the  moment  of  the 
false  representation  made  to  the  prosecutor  in 
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Middlesex  by  the  letter  of  the  2lBt  April  there  was 
no  complete  embezzlement. 

Bern  V.  Taylor,  8  Bos.  A  Pol.  606;  Bos.  &  I^.  68 ; 
Bm.  y.  Murdoek,2  Den. 296;  21  L.  J.22,M!.  0.;  5 

GozOrim.  Cas.d60; 
Bm  t.  JETo^Mm,  Bob.  ^  By.  56 ; 
Bern T.  BwrdeU,  4B.A  Aid.  95. 

Kbllt,  O.B. — I  am  clearly  of  opinion  that  the 
conviction  ought  to  be  affirmed.  The  prisoner  is 
charged  with  hayinji:,  while  he  was  employed  in 
the  capacity  of  clerk  or  servant  to  the  prose- 
cntors,  embezzled  the  moneys  of  his  employers. 
It  was  part  of  the  prisoner's  duty  to  collect  oat- 
standing  acconnts ;  and  as  to  all  moneys  he  might 
receive  it  was  clearly  his  daty  to  remit  them  at 
once  to  his  employers  from  the  place  where  he 
received  them  to  Lis  employers  in  the  county  of 
Middlesex.  On  the  18th  April  the  prisoner 
received  the  money  embezzled  at  York,  but  did 
not  account  to  his  employers  for  the  money,  or 
inform  them  that  he  haa  received  it  If  the  case 
had  stopped  there,  and  there  had  been  no  other 
evidence,  or  if  it  had  merely  appeared  that  he  did 
not  remit  the  money  on  the  same  or  next  day 
after  he  had  received  it,  there  would  have  been 
no  evidence  of  the  crime  of  embezzlement  in 
Middlesex.  But  on  the  18th  April,  the  day 
of  the  receipt^  (and  it  does  not  appear  in  what 
form  he  received  the  money,  or  at  what  time 
of  the  day)  he  received  lOZ.  firom  his  em- 
plovers  for  travelling  expenses.  Then  on  the 
19th  and  20th  April  he  was  at  Hull,  and  while 
there  he  wrote  two  letters  to  his  employers, 
but  he  remitted  no  moneys,  and  did  not  refer  to 
the  receipt  of  this  money  in  either  of  the  letters. 
It  may  well  be  that  he  had  no  time  or  means  for 
remitting  the  money  which  he  had  received  on 
the  18th,  but  it  was  dearly  his  duty  to  have  re- 
mitted ic  within  a  reasonable  time  after  his  arrival 
at  Hull.  On  the  21st  April  the  prisoner  wrote 
again  from  Doncaster  to  his  employers  in  London ; 
and  although  in  that  letter  he  does  not  expressly 
state  that  he  had  not  received  the  money,  vet  it 
may.  fairly  be  implied  from  the  contents  of  that 
letter,  that  he  wished  his  employers  to  infer  that 
be  had  not  received  it.  This  letter  was  received 
by  his  employers  in  Middlesex,  and  it  is  the  same 
as  if  he  said  to  them  in  Middlesex  that  he  had 
not  received  the  money.  The  question  is,  was 
the  offence  of  embezzlement  complete  on  the 
writing  of  that  letter  in  the  county  of  York.  I 
am  not  prepared  to  say  that  on  the  writing  of  that 
letter  there  was  not  evidence  of  a  complete  em- 
bezzlement, and  that  the  prisoner  might  not  have 
been  indicted  for  it  in  YorKshire;  but  the  fact  that 
the  letter  was  received  by  the  employers  in  due 
course  of  post  in  Middlesex,  and  until  its  delivery 
the  false  statement  that  the  money  had  not  been 
received  by  the  prisoner  was  never  made  to  or 
reached  them,  in  my  opinion.  Bex  v.  Bwrdett 
and  several  other  cases,  shows  that  the  offence 
of  embezzlement  was  complete  in  the  county 
of  Middlesex.  The  cases  of  Beg,  v.  Tcxylott 
and  Beg,  v.  Murdoch,  are  authorities  in  amrui- 
ance  of  the  same  principle.  In  Beg,  v.  Mwrdo^, 
it  was  the  prisoner's  duty  to  go  into  Derbyshire 
every  Monday  and  to  sell  goods  and  receive 
money  for  them  there,  and  to  return  with  it 
to  his  master  in  Nottingham  on  the  Saturday. 
Having  received  two  sums  in  Derbyshire,  he  did 
not  return  on  the  following  Saturday,  nor  at  all 
to  bis  master,  but  appropriated  them  to  his  own 


use.  About  two  months  afterwards  the  master 
met  the  prisoner  in  Nottingham,  and  asked  him 
what  he  had  done  with  the  money.  He  said  he  wbb 
sorry  for  what  he  had  done,  he  liad  spent  it.^  The 
court  held  that  that  was  evidence  of  an  admission 
of  the  offence  in  the  county  of  Nottinffham.  for 
which  the  prisoner  could  be  indicted  in  the 
county  of  Nottingham.  Under  these  dream- 
stances  I  am  of  opinion  that  the  conviction  should 
be  affirmed. 

Field,  J.  —  I  am  also  of  opinion  that  this 
conviction  should  be  affirmed,  and  I  have  come  to 
this  conclusion  on  the  ground  that  a  material 
part  of  the  offence  was  committed  in  the  coantj 
of  Middlesex.  It  was  not  the  duty  of  the  prisoner 
to  remit  the  specific  money  which  he  had  received, 
but  it  was  his  duty  to  remit  that  money  or  its 
equivalent  at  once  to  his  employers,  i.d.,  in  the 
course  of  the  week  in  which  he  received  it.  On 
the  18th  of  April  the  prisoner  received  the  money 
in  question  at  York,  and  on  the  19th  and  20t^ 
the  prisoner  was  at  Hull,  and  wrote  letters  to  his 
employers  in  London,  sayinff  nothing  about  tlie 
receipt  of  the  money  at  York.  And  on  the  2l8ty 
when  at  Doncaster,  he  wrote  a  letter  to  his  em- 
ployers in  London ;  and,  in  answer  to  a  questioii 
lefc  to  them,  the  jury  say  that  the  prisoner  in- 
tended that  the  prosecutors  should  understand 
from  the  statements  in  that  letter  that  he  had  not 
then  received  the  amount  in  question;  and  the 
prisoner  had  thus  in  effect  rendered  a  wilfully 
false  account.  Upon  these  facts  the  qnestioa 
arises  whether  any  material  part  of  this  offence 
was  committed  in  the  county  of  Middlesex? 
Starting  with  this,  that  the  law  presumes  every 
man  to  be  innocent  till  he  is  proved  to  be  guilty, 
I  am  at  a  loss  to  find  any  evidence  of  the  com- 
plete offence  of  embezzlement  in  Yorkshire, 
except  the  writing  and  posting  there  of  the  letters 
addressed  to  the  prisoner's  employers  in 
Middlesex.  On  the  authority  of  iSvane  v. 
NiekoUon  (45 L.  J.  Ill,  0.  P.,  n.  4)  which  decided 
that  a  letter,  in  which  the  defendant  admitted  a  debt 
and  promised  to  pav  it,  addressed  to  and  reoeived 
by  the  plaintiff  in  tne  City  of  London,  was  evidence 
of  an  account  stated  in  the  Oity  of  London,  I 
think  that  the  letter  of  the  21st  of  April  addressed 
to  and  reoeived  by  the  prosecutors,  and  in- 
tended to  act  on  their  minds,  in  Middlesex, 
was  in  effect  an  act  done  by  the  prisoner  in 
Middlesex.  The  case  to  my  mind  is  the  same  as 
if  a  man  standing  in  one  county  with  a  loni^ 
spear  or  a  pistol  Kills  a  man  in  the  adjoining 
county,  or  as  if  a  man  with  one  leg  in  one  county 
and  one  in  another  does  a  criminal  act.  In 
Bex  V.  Bwrdett  (4  B.  A  Aid.  95),  which  has  been 
followed  universally,  the  libel  was  contained  in  a 
letter  written  in  county  L.,  but  reoeived  in 
county  M.,  and  it  was  held  that  the  defendant 
might  be  indicted  in  either  oounty.  The  case  of 
Bax  v.  Tcvylor  (3  Bos.  &  PuL  596)  also  makes  the 
matter  very  plain.  In  that  oase  the  prosecutor's 
servant  received  10«.  for  him  in  the  coontyof 
Surrey,  after  which  the  same  evening  he  returned 
to  his  master,  in  the  oounty  of  Afiddlesex,  who 
asked  him  if  he  had  brought  the  money  and 
the  prisoner  said  he  had  not,  teid  that  it  had 
not  been  paid  to  him ;  and  it  was  held  that  he 
wBA  properly  indicted  in  the  oounty  of  Middlesex. 
Lord  Alvanley,  O.J.,  said:  ''The  receipt  of  the 
money  was  perfectly  legal,  and  there  was  no 
evidence  that  he  ever  oame  to  the  determination 
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«l  ^ipropriftfemg  the  money  to  hie  own  use  until 
after  he  nad  returned  into  the  oonnty  of  Middle- 
acK.  It  was  not  proved  that  the  money  erer  was 
embeaaled  nntil  the  prisoner  was  in  the  ooonty  of 
Middlesex.  ....  In  snoh  a  case  as  this,  even  if 
ihere  had  been  evidence  of  the  prisoner  having 
spent  the  money  in  Surrey,  it  would  not  neoes* 
Bsrily  confine  the  trial  of  the  offence  to  the  oonnty 
of  Snirey.  Bnt  here  there  is  no  evidence  of  an^ 
aot  to  bring  the  prisoner  within  the  statute  nntd 
he  was  cafled  upon  by  his  master  to  account.'* 
The  act  of  non-accounting  is  a  continuinff  act, 
ami  extended  in  this  case  to  the  time  of  the  re- 
ceipt of  the  prisoner's  letter  of  the  21st  April  in 
the  oonnty  of  Middlesex.  Maule,  J.  put  the 
matter  in  much  the  same  way  in  Beg,  v.  itturdoek. 
v^It  appears  to  me  that  there  was  evidence  to  go 
^  the  joiy  that  the  offence  was  committed  when 
tK»  prisoner  met  his  master  in  Nottin^^ham,  and, 
b^ig  asked  by  him  for  the  money,  did  not  pay 
cvei  the  amount."  I  think,  therefore,  that  the 
oonviction  should  be  affirmed. 

HvDDLBSTON,  B. — I  havo  the  misfortune  to  differ 
firom  the  other  judges  of  the  court.     I  think  that 
the  conviction  was  not  right  for  the  followini; 
reasons:  First,  let  us  consider  what  the  offence 
of  embesslement  is.    It  is  thas  defined  by  the 
24  &  25  Vict.  c.  96,  s.  68 :  '*  Whosoever  being  a 
clerk  or  servant,  or  being  employed  for  the  pur- 
pose, or  in  the  capacity  St  a  clerk  or  servant,  shall 
frandulently   emoezzle   any  chattel,   money,   or 
valuable  security,  which  shall  be  delivered  to,  or 
received  or  taken  into  possession  by  him  for  or  in 
the  name  or  on  the  account  of  bis   master  or 
employer,  or  any  part  thereof,  shall  be  deemed  to 
have  feloniously  stolen  the  same  from  his  master  or 
employer.*'  The  act  of  embezzlement  is  therefore  a 
stealing  of  the  master's  money.      The  evidence  of 
the  act  of  embezzlement  is  the  receipt  of  the 
money  by  the  servant,  and  the  appropriation  of  it 
to  his  own  use;  and  the  non-acooantin|^  or  refusal 
to  account  for  the  money  received  is  evidence 
merely  to  show  that  the  servant  has  stolen  it.    In 
the  present  case  the  facts  show  that  it  was  the 
prisoner's  duty    to  have   remitted  the  moneys 
received  at  once  to  his  masters.     By  that  I  do 
not   understand  to  remit  in  vhe  course  of  the 
week,    but    by    the    next    post,    or   within   a 
reasonable  time.      The    prisoner    received    the 
money   on   the    18th    April   at  York,   and  he 
wrote  two  letters  from  Hull  on  the  19th  and 
20th  April,  by  each  of  which  he  ought,  in  the 
course  of  his  duty,  to  have  remitted  the  money, 
and  his  not  having  done  so  was  very  good  evi- 
dence that  he  had  then  appropriated  to  his  own 
use  the  money  which  he  haa  received  at  York  on 
the  18th.    Then  again,  on  the  21st  April,  when  at 
Doncaster,  he  wrote  a  letter  to  his  masters,  by 
which,   as   the   juiy  have  found,   the   prisoner 
intended  his  masters  to  believe  that  he  had  not  then 
received  that  money,  and  he  had  thus,  in  effect, 
rendered  a  wilfully  false  account.    That  is  strong 
evidence  to  show  that  the  prisoner  had  embezzled 
the   money    before    the  19th  or  20th  April  in 
Yorkshire ;  and  I  think  therefore  that  the  stealing 
of  the  money  took  place  in  Yorkshire,  and  that 
there  was  strone  evidence  of  that  on  receipt  of 
the  letter  in  Middlesex.    The  offence  was  a  com- 
plete offence  in  Yorkshire  when  the  fidse  state- 
ment in  the  letter  that  he  had  not  received  it  was 
written.     When  it  reached  the  masters'  mind, 
in  mj  opinion,  is  not  material    When  the  letter 


oontaining   the«  fidse  statement  was  put  in  the 
post  it  could  not  be  recalled,  and  if  the  letter 
nad  not  reached  its  destination  the  offence  would 
have  still  been  complete  in  Yorkshire.    8o  to 
as  regards  principle.  Then  how  stands  the  case  as  to 
the  authorities  P  As  to  the  oases  of  libel  and  false 
*  pretences:    in  libel  the  main  ingredient  is  the 
utteriuff    or    publication  of    the   Ubel,    and   in 
Bess  V.  iurdeU  the  libel  was  published  where  the 
letter  was  received  in  the  county  of  Middlesex. 
So,  as    to   the  crime    of   false    pretences,  the 
offence  is  not  complete  until  the  false  pretences 
reach  or  are  made  to  the  person  intenoed  to  be 
defrauded.     As  to  the  cases  of  embezzlement. 
In   Bex  V.   Hoheon   the  prisoner  received  the 
money    in     Shropshire,    his    orders    being   to 
take  it  to  his  master  in  Staffordshire  the  same 
night.    He  did  not  take  it,  but  on  the  following 
evening  told  his  master  in  Staffordshire  that  he 
had  not  received  it ;    and  the  majority  of  the 
Judges  were  of  opinion  that  the  indictment  might 
be  tried  in  Shropshire,  where  the  prisoner  re* 
oeived  the  money,  "  the  statute  haying  made  the 
receiving  property  and  embezzling  it  amount  to  a 
larceny,  nuMie  the  offence  a  felony  where  the  pro- 
perty was  first  taken,  and  the  offender  misht 
therefore  be  indicted  in  that  or  in  any  other 
county  into  which  he  carried  the  property."    In 
the  case  of  Be»  v.  Taylor  the  prisoner,  after  re- 
ceiving the  money  in  Surrey,  returned  to  his 
master  in  Middlesex,  and  told  him  he  had  not 
received  it,  and  that  was  held  to  be  good  evidence 
of  Uie  offence  having  been  committed  in  Middle-, 
sex,  because  there  was  nothing  to  show  that  the 
prisoner  had  appropriated  the  money  to  his  own 
use  in  Surrey.    Lord  Alvanley,  G.J.,  in  delivering 
the  judgment  of  the  Court,  said :  "  In  the  present 
case  no  doubt  can   be   entertained.     Ine  pri« 
soner,  being   sent  over  Bluckfriars  Bridge  into 
the  county  of   Surrey,  there  received  10«.  for 
his   master.      The  receipt   of  that  money   was 
perfectly   legal,    and    there    was    no    evidence 
that     he     ever     came     to    the    determination 
of  appropriating  the  money  to  his  own  use  until 
after  ne  nad  returned  into  the  county  of  Middle* 
sex.    It  was  not  proved  that  the  money  ever  was 
embezzled  until  the  prisoner  was  in  the  oonnty  of 
Middlesex.     In  cases  of  this  sort  the  nature  of 
the  thing  embezzled  on^^ht  not  to  be  laid  out  of 
the  question.    The  receipt  of  money  is  not  like 
tbe  receipt  of  an  individual  thing,  where  the  re- 
ceipt mav  be  attendr'^  with  circumstances  which 
plainly  indicate  an  intention  to  steal,  by  showing 
an  intention  in  the  receiver  to  appropriate  the 
thing  to  his  own  nse.    Thus,  if  a  servant  receive 
a  horse  for  his  master,  and  sell  it  before  he  geta 
out  of  the  county  where  he  first  received  it,  it 
might  be  said  that  he  is  guilty  of  the  whole 
offence  in  the  county."    In  the  present  case  the 
receipt  of  the  money  was  in  Yorkshire,  and  the 
three  letters  written  in  Yorkshire  were  evidence 
of  the  prisoner's  intention    to  appropriate  the 
money  in  Yorkshire,  and  therefore   the   whole 
offence  was  complete  in  Yorkshire.  Lord  Alvanley, 
0.  J.  then  proceeds :  *'  But,  with  respect  to  money, 
it  is  not  necessary  that  the  servant  should  deliver 
over  to  his  master  the  identical  pieces  of  money 
which   he   receives,   if   he  should   have  lawful 
occasion  to  pay  them  away.    In  such  a  case  as 
this,  therefore,  even  if  there  had  been  evidence  of 
the  prisoner  having  spent  the  monev  on  the  other 
side  of  Blaokfriars  Bridge  it  would  not  neces* 
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g"  '  confine  ihe  trial  of  the  offeboe  to  the  coanty 
orrey.  Bat  here  there  is  no  eridenoe  of 
any  act  to  bring  the  prisoner  within  the  statute 
Until  he  is  called  upon  by  his  master  to 
acooant«  When  called  upon  by  bin  master  to 
account  for  the  money  the  prisoner  denied  that 
he  had  ever  received  it.  This  was  the  first  act  * 
from -which  the  jury  could  with  certainty  say 
that  the  prisoner  intended  to  embezzle  the  money. 
In  this  case  there  was  no  evidence  of  the  prisoner 
having  done  any  act  to  embezzle  in  the  county  of 
Surrey,  nor  coi:dd  the  offence  be  complete,  nor  the 
prisoner  be  guilty,  within  the  statute  until  he 
refVised  to  account  to  his  master.  We  are,  there- 
fore, of  opinion  that  the  prisoner  was  properly 
indicted  in  the  county  of  Middlesex."  Here  the 
first  act — the  receipt  of  the  money — was  in  York- 
shire, and  all  the  three  letters,  evidencing  the 
intent  to  appropriate  the  money,  were  written  in 
Yorkshire.  The  offence  therefore,  in  my  opinion, 
was  complete  in  Yorkshire.    This  opinion  is  sup* 

Sorted  by  the  judgment  of  Maule,  J.  in  Beg.  v. 
wrdoeh.  Lord  Campbell,  O.J.  there  said  :  '*  The 
jury  may  have  thought  that  the  story  which  the 
prisoner  told  of  having  spent  the  money  was 
fiiblse,  or  that  he  had  spent  it  in  the  town  of 
Nottingham."  Parke,  B.  said  :  **  I  think  on  con- 
sideration that  there  was  evidence  for  the  jury  of 
an  embezzlement  in  Nottingham  by  reason  of  the 
prisoner's  not  returning  and  accounting  to  his 
master  in  Nottingham  as  he  ought  to  have  done. 
The  fact  of  his  spending  the  money  is  not  of 
itself  a  sufficient  embezzlement."  Maale,  J.  said : 
**  I  agree  in  the  conclusion  at  which  my  Lord  Camp- 
bell and  my  brother  Parke  have  arrived  ;  but  I 
do  not  agree  in  the  view  which  the  latter  has 
taken  of  the  matter.  It  appears  to  me  that  there 
was  evidence  to  go  to  the  jury  that  the  offence 
was  committed  when  the  prisoner  met  his  master 
in  Nottingham,  and,  being  asked  by  him  for 
the  money,  did  not  pay  over  the  amount.  The 
mere  omission  to  account,  if  the  prisoner  never 
had  returned  to  the  town  of  Nottingham, 
would  not  in  my  view  of  die  law  have 
rendered  him  liable  to  be  tried  in  Nottingham. 
Suppose  that  he  had  gone  to  Derbyshire  and 
spent  the  money  there,  and  stayed  there  six 
months,  and  had  never  returned  to  Notting- 
ham, but  had  been  afterwards  apprehended  in 
Derbyshire,  according  to  my  brother  Parke's  view 
the  prisoner  would  have  been  indictable  in  Not- 
tingham. But  I  cannot  think  that  that  can  be 
the  case.  The  man,  when  he  went  into  Derby- 
shire, went  upon  a  lawful  errand :  it  was  his  duty 
to  receive  the  money.  If  he  never  afterwai^s 
returned  into  Nottingham,  he  could  not,  I  think, 
be  guilty  of  embezzlement  in  Nottingham.  The 
cases  which  say  that  non-accounting  is  sufficient 
evidence  of  embezzlement  have  all  this  fact,  that 
the  man  is  in  the  oountv  in  which  he  refuses  to 
account."  Martin,  B.  took  the  same  view  as 
Maule,  J.  in  that  case.  In  my  opinion,  therefore, 
the  crime  of  embezzlement  is  complete  the 
moment  the  servant  intends  to  steal  his  master's 
money,  and  here  that  was  shown  to  be  in  York- 
shire. In  Beg,  v.  Davieon  it  was  held,  and  as  I 
think  correctly,  that  the  non-aooounting  was  no 
part  of  the  crime  of  embezzlement.  I  think, 
therefore,  that  there  was  no  jurisdiction  in  the 
county  (A  Middlesex,  and  that  the  conviction 
lAnnot  be  sustained. 
'LnrnLiT,  J. — I  am  of  opinion  that  this  con* 


viotion  should  be  affirmed  on  tihe  ground  Hmt  m 
material  part  of  the  offence,  that  is,  the  frandulenUy 
non-aceonntintf  for  the  noone^,  was  oommitted  in 
the  county  of  Middlesex  by  the  posting  afe 
Doncaster  of  the  letter  of  the  21st  April  addrened 
to  and  received  by  and  intended  to  reach  the 
prosecutors  in  Middlesex.  In  that  letter  there 
was  a  fraudulent  representaticn  made  in  Don* 
caster,  which  continued  until  it  reached  the  master 
of  the  prisoner  in  Middlesex.  That  was  »' 
fraudulent  act,  and  a  continuing  act ;  and  I  aim 
therefore  of  opinion  that  there  was  jurisdiction  to 
try  this  indictment  in  the  county  of  Middlesex. 

Makisty,  J.—  I  am  also  of  opinion  that  the  con- 
viction should  be  affirmed.  The  consequenoea 
would  be  very  serious  if  we  were  to  hold  that  a 
prisoner  could  only  be  indicted  in  the  county  in 
which  the  offence  was  first  committed.  Tske  the 
present  case.  The  prisoner  was  arrested  on  the 
2nd  May  in  Newcastle ;  and  there  was  evidence 
that  he  had  then  appropriated  the  money,  aiMi 
there  was  evidence  ox  the  embezzlement  therefore 
in  Newcastle.  If  he  had  been  indicted  there,  coold 
the  prisoner  have  said,  I  committed  the  offence  in 
the  county  of  Middlesex  by  fraudulently  statins 
I  had  not  received  the  money,  and  therefore  I 
ought  to  be  tried  there  P  Here  he  wrote  from 
Yorkshire  to  his  masters  in  Middlesex,  which  is 
just  the  same  as  if  he  in  person  had  said  it  in  the 
county  of  Middlesex.  ' 

OonvieHon  affirtMcL 
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SITTINGS  AT  WESTMINSTER. 

Thursday,  Nov.  22. 

(Before  Bramwell,  Bbxtt,  and  OonoK,  L.JJ.) 

GooDHBw  V,  Williams,  (a) 

QualificcUton  of  vestryman — Acting  without  guoZt- 
fication  —  Action  for  jienaUy  —  MeWopolOan 
Management  Ads,  18  <$- 19  Vict,  c  120,  m.  6,  54 ; 
19  <*•  20  Vict.  c.  112,  s.  4. 

By  IS  ^  19  Vict,  c,  120,  «,  6,  no  person  can  he 
elected  or  act  as  vestfyman  unless  he  he  occupier 
of  a  house,  4*^.,  and  rated  or  assessed  at  a  certain 
rental. 

By  sect  18,  if  there  is  a  poll  at  an  election  of  vestry' 
men,  the  iaspeators  of  votes  are  to  decide  upon  the 
persons  duly  qualified  to  fiU  {he  office. 

By  sect,  54,  any  person  acting  as  vestryman  wUhout 
being  qualified  by  rating  and  occupation  as 
required  bythe  Act,  is  liable  to  a  ^enoUy. 

By  19  ^  20  Vict,  c  112,  s,  4,  occupiers  who  claim 
to  be  rated,  and  pay  or  tender  ihe  rate,  are  en- 
titled  to  have  their  namss  put  on  the  rate,  and 
if  the  overseers  neglect  to  put  the  names  on, 
the  occupiers  shaJX  be  deemed  to  have  been  rated 
from  the  period  at  which  the  rate  was  made. 

Defendant  occupied  premises  joind/y  with  his  father. 
A  rale  was  made  on  the  father  only,  D^^ndasU 
ashed  to  have  his  name  put  on  the  rate,  which 
was  not  done.  Afterwards  defendant  was  no^ni' 
noted  as  vestryman.  The  inspectors  declared  him 
elected,  and   he    sal  and  voted.    Subsequently 

defendant  demanded   thai  his  name  should  he 

'  ■  ■  I  1,1 
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|Mil o»  <J^  rmtBt  wkUh  wu  done,  andihsraie  wcf 
"  5y  d^fendamlt  and  his  father  joint^ 


in  an  action  for  a  ponoiUvfor  acting  as  vestryman 
vnikotU  being  qualifiea; 

JSM  (cffirming  the  judgment  of  Mamsty,  J,)  that 
defendant  was  not  qualified  when  he  acted,  and 
was  not  to  he  deemed  to  have  been  rated  under 
19  ^  20  Vict,  c  112,  s.  4 ;  that  the  decision  of 
the  inspectors  that  he  was  duly  elected  was  not 
final,  and  therefore  that  defendant  was  liable 
to  the  penalty. 

AppsaIi  by  the  defendant  from  the  judgment  of 
Maniaty,  J.  in  an  action  in  the  Common  Pleas 
Division. 

The  action  was  brought  under  18  &  19  Yict. 
o.  120,  s.  54,  to  recover  a  penalty  from  the 
defendant  for  having  acted  as  a  member  of  the 
▼eetry  of  the  parish  of  Botherhithe  without  being 
qualified  by  rating  and  occupation  as  required  by 
that  Act. 

The  defendant  and  his  father  and  brother 
became,  in  the  year  1874,  joint  occupiers  of  certain 
premises  in  the  parish,  where  they  carried  on 
bofliness  in  partnership  in  the  name  of  Williams 
and  Son.  The  value  of  the  premises  was  sufficient 
to  qualify  both  the  defendant  and  his  father  as 
joint  occupiers  under  18  &  19  Yict.  c.  120,  s>  6. 

On  the  11th  of  April  a  rate  was  made  on  the  de- 
fendant's father,  the  defendant's  name  not  being  then 
on  the  rate.  Afterwards  the  defendant  wrote  to  the 
churchwardens  and  overseers  of  the  parish,  request- 
ing that  his  name  should  be  placed  upon  the  rate 
book  as  partner  in  the  firm  of  Williams  and  Son. 

On  the  16th  of  May  he  was  elected  a  member 
of  the  vestry.  He  was  objected  to,  and  the 
inspectors  decided  that  he  was  duly  qualified,  aod, 
on  17th  May,  made  a  return  declaring  him  elected. 
In  the  same  month  (May)  a  demand  of  the  rate 
was  made  on  the  defendant's  father  only.  On  the 
6th  June  the  defendant  sat  and  voted  as  a  member 
of  the  vestry.  The  defendant  wrote  to  the  church- 
wardens on  the  5th  July,  and  again  on  the  26th 
Jaly,  requiring  the  demand  note  to  be  altered.  It 
was  altered  by  the  insertion  of  the  words  **  and 
Son ;"  and  in  October  the  rate  was  paid  by  the 
defendant  and  his  father  jointly.  The  learned 
jadge  decided  that  the  defendant  was  not  qualified, 
under  18  &  19  Yict.  c.  120,  s.  6,  to  act  as  a  vestry- 
man, and  was  therefore  liable  to  the  penalty 
nnder  sect.  54,  and  gave  judgment  for  the  plaintiff. 
The  defendant  appealed. 

The  foUowinf^  are  the  statutory  provisions  on 
which  the  decision  of  the  case  turned : — 18  &  19 
Vict.  0.  120  (an  Act  for  the  better  local  manage- 
ment of  the  Metropolis),  s.  6 : 

The  vestry  elected  under  this  Aot  in  any  pariah  shall 
ooiuut  of  penomfl  rated  or  assessed  to  the  relief  of  the 
poor  upon  a  rental  of  not  less  than  4^1.  per  annmn ;  and 
no  peraom  shall  be  capable  of  acting  or  being  elected  as 
one  of  such  yestry  for  any  parish  anless  h^  be  the  occn- 
p&BT  of  a  house,  lands,  tenements,  or  hereditaments  in 
sobh  paziah,  and  be  rated  or  assessed  as  aforesaid  npon 
SQoh  rental  as  aforesaid  within  such  parish.  Provided 
always,  that  in  any  parish  in  which  the  number  of  poor- 
rate  assessments  at  401.  or  upwards  does  not  exceed 
one-sixth  of  the  whole  number  of  such  assessments,  it 
shan  not  be  aeoessaiy,  in  order  to  qualify  a  person  to  be 
a  vestryman,  that  the  amount  of  rental  npon  which  he  is 
rated  or  assessed  as  aforesaid  exceed  251.  Provided  also 
that  the  joint  ocoupation  of  any  audh  premises  as  afore- 
said, ana  a  joint  rating  in  respect  thereof,  shall  be  su£A- 
eient  to  quafify  each  joint  occupier  in  case  the  amount  of 
rsBtal  on  which  all  sooh  occupiers  are  jointly  rated  will, 
when  divided  by  the  namber  of  oooupiers,  give  foir  each 


spoh  oeeapAar  a  sum  Bp6  lass  ton  tibaamonnt  lisrstai» 
befoie  required. 

Sect.  15 : 

The  rate  collectors,  or  peraeus  appointed  by  them, 
shall  attend  the  churchwardens  and  persons  presiding  at 
elections  under  this  Act,  and  inspectors  of  votes,  to 
assist  in  ascertaining  that  the  persons  presenting  then»> 
selves  to  vote  are  parishioners  rated  to  the  reUcI  of  the 
poor  in  the  pariah,  or  the  respective  wards  thereof,  and 
duly  qualified  to  vote  at  the  election. 

Sect.  16 : 

On  the  day  of  eleetion  of  vest^rmen  and  anditonin  mj 
parish  under  this  Act  the  parishioners  then  rated  to  tba 
relief  of  the  poor  in  the  pariah,  or,  where  the  parish  its 
divided  into  wards  undmr  this  Act,  in  the  ward  thereof 
for  which  the  election  is  holden,  and  who  are  desirous  of 
voting,  shall  meet  at  the  place  appointed  for  such  elee^ 
tion,  and  shall  then  and  uiere  nominate  two  ratepavers 
of  the  parish,  or  (if  the  parish  be  divided  into' wards)  of 
the  ward  for  which  the  election  ia  holden,  as  fit  and 
proper  persons  to  be  inspectors  of  votes ;  and  the  church* 
wardens,  or,  in  the  case  of  a  ward  election,  auch  one  of 
the  churcJiwardens  as  is  present  thereat,  or,  where  one 
of  the  churchwazdeos  ia  not  present,  the  person  Mpoinled 
by  them  to  presde  thereat,  shall  immediately  after  soeh 
nomination  as  aforesaid  by  the  parishioners  nominate 
two  other  such  rate^yers  to  be  such  inspectors ;  and. 
after  auch  nominationa,  the  aaid  parianionera  ahall 
elect  auch  persons  duly  qualified  as  may  be  there  pro- 
posed for  the  offices  of  vestrymen  and  auditors  cat 
auditor ;  and  the  chairman  at  sudi  meeting  shall  declare 
the  names  of  the  parishioners  who  have  been  elected  by 
a  majori^  of  votes  at  sueh  neetisg.    •    •    . 

Sect.  17: 

Provided  always  that  an:f  five  ratepayers  may  then  and 
there,  in  writing  or  otherwise,  demand  a  poll,  which  shall 
be  taken  l^  ballot*    •    ,    .    . 

Sect.  18 : 

....  llie  inspectors  for  the  parish  or  ward  (as 
the  case  may  be)  ahall  forthwith  meet  together,  and  pro- 
ceed to  examine  the  aaid  votea ;  and,  if  neceaaary,  shall 
continue  the  examination  by  adjournments  from  d^ 
to  dav,  not  exceeding  two  days  (Sunday  excepted)  untu 
they  have  decided  upon  the  peraons  dnly  qualined  accord- 
ing to  the  proviaiona  of  this  Act  who  may  have  been 
chosen  to  fill  the  aforesaid  offices. 

Sect.  19 : 

In  case  an  eqnalily  of  votes  appear  to  the  aforesaid 
inapectora  to  be  given  for  any  two  or  more  peraoua  to  fill 
either  of  the  aaid  officea,  the  inapectora  shall  decide  by 
lot  upon  the  person  to  be  chosen. 

Sect.  22  : 

The  inapectora  ahall,  immediately  after  they  have 
decided  upon  whom  the  aforesaid  electiona  have  fallen, 
deliver  to  the  churchwardens,  or  to  one  of  them,  or  other 
the  person  presiding  at  the  election,  a  list  of  the  persons 
chosen  bjr  the  parishioners  to  act  aa  veatrymen  .  .  . 
and  the  aaid  list,  or  a  copy  thereof,  ahali  be  publiahed  in 
the  pariah  as  herein  provided. 

Sect.  54* : 

.  .  .  Any  person  who  acts  as  a  member  of  any  such 
vestry  as  aforesaid^  without  being  qualified  by  rating  and 
occupation  as  required  by  this  Act,  shall  for  every  such 
offence  be  liable  to  a  penalty  of  501.,  which  may  be 
recovOTed  b^  any  person  who  may  sue  for  the  same  in  any 
of  the  Buperior  courta  of  law,  with  full  costs  of  suit  .  •  • 

19  &  20  Yict.  c  112  (an  Act  to  amend  the  lost- 
mentioned  Act),  sect.  4 : 

It  shall  be  lawful  for  any  person  occupying  any  tene- 
ment within  any  parish  to  claim  to  be  rated  to  the  relief 
of  the  poor  in  respect  thereof  in  the  rate  for  the  time 
being,  and  in  all  rates  to  be  thereafter  made  in  respect  of 
such  tenement,  whether  the  landlord  be  or  be  not  liable 
to  be  rated  to  the  relief  of  the  i>oor  in  respect  thereof ; 
and  upon  such  occupier  so  claiming  by  notice  in  writing 
left  at  the  office  or  place  of  residence  of  the  overseers  of 
the  poor  of  the  pariah,  or  one  of  them,  and  actually 
paying  or  tendering  at  such  office  or  place  of  residence 
the  full  amount  of  the  last-made  rate  then  payable  in 
reapeot  of  auch  premiaea,  auch  overaeera  are  nereby  re- 
qnired  to  put  the  name  of  auch  occupier  on  the  rate 
for  the  time  being,  and  also,  without  further  daim,  to 
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not  hia  name  upon  arery  sobaeqiieot  i»te  made  doziiur 
the  tone  aaoh  ooonpier  oontinnaa  in  tha  oooapatLoii  <» 
file  aaine  premiaaa ;  and,  in  oaae  ihe  aaid  oraneara 
neglect  or  refnae  ao  to  do,  anoh  ooonpier  aliall  neyerthe- 
laaa  for  the  purpoaea  of  the  aaid  Aoi  be  deemed  to  Imye 
bean  rated  to  vbe  aaid  rate  in  reapeot  of  anoh  nremiaea 
from  the  period  »t  whioh  the  rate  for  the  time  oeing  in 
reapeot  oi  whioh  he  ao  claimed  to  be  rated  aa  aforeaaid 
waa  made,  and  thenceforth  ao  long  aa  lie  oontinnea  in 
the  ooonpation  of  the  aame  prembea,  pronded  alwaya 
that  ereryperaon  ao  claiming  aa  aforeaaid  ahall  in  reapeot 
of  erery  rate  for  the  relief  of  the  poor  made  after  anoh 


..■—.,  aa  aforeaaid.  while  he  oontinnea  to  oocnp^  the 
aame  premiaea,  be  liable  to  the  aame  extent  and  in  the 
aame  manner  aa  if  hia  name  had  been  pnt  on  anoh  rate. 

PhUbritk.  Q.G.  and  /.  B.  Wright  for  the  defend- 
ant.— ^The  defendant  is  not  liable  to  the  penalty, 
for  he  was  qualified  by  assessment.  Even  if  he 
was  not  in  fiact  rated  or  assessed  within  the  mean- 
ing of  18  A 19  Yict.  0. 120,  s.  6,  he  was  entitled  to 
be  deemed  to  have  been  rated  by  19  &  20  Viet. 
c.  112,  s.  4,  and  therefore  this  latter  section  has 
the  effect  of  exempting  him  fh>m  liability  to  the 
penalty.  Farther  the  inspectors  of  votes  are  to 
decide  on  the  qaalification  of  candidates  by  18  & 
19  Yict.  c.  120,  s.  18.  They  have  given  their  de- 
cision in  favour  of  the  defendant,  and  that  deci- 
sion  is  final,  and  cannot  be  qaestioned  in  this 
action.    They  cited 

Bsg,  V.  Inhabitants  of  Hulme,  4  Q.  B.  588 ; 
Mo$8Y.Ov«neenof8tMiehael,L%chfield,7JA.&Q.72; 
Ex  parte  Bo88;  n  The  Vestry  €(f  8t.  Pancrae,  26 
L.  J.  812,  Q.  B. 

Joseph  Brown,  Q.O.  for  the  plaintiff. — ^The 
defenoMit  is  liable  under  18  A  19  Vict.  c.  120, 
s.  54.  There  is  no  mention  of  assessment  in 
that  section,  and  assessed  in  sect.  6  only  means 
the  same  as  rated.  There  is  nothing  in  the  Act 
to  ffive  power  to  the  inspectors  to  pronounce  a 
finiikl  judgment  on  the  question  of  qualification. 
It  can  never  have  been  the  intention  of  the  Legis- 
lature that  a  person  who  had  once. incurred  a 
penalbv  by  voting  when  he  was  not  qualified 
should  be  able  to  set  rid  of  that  liability  by  any- 
thing that  he  might  do  afterwards. 

Philhrickf  Q.O.  in  reply. 

Bbamwbll,  L.  J. — I  am  of  opinion  that  this 
jadfipnent  ought  to  be  affirmed.  1  think  it  is  clear 
that  the  defendant  was  neither  rated  nor  assessed 
to  the  relief  of  the  poor  when  he  acted  as  vestry- 
man, and  therefore  was  not  capable  of  acting  or 
of  being  elected.  It  seems  to  me  that  it  is 
immaterial  whether  there  is  any  difference 
between  rating  and  assessing  or  not,  but  I  think 
there  is  none.  The  words  of  the  penalty  clause 
(18  &  19  Vict,  c.120,  s.  54)  are  remarkable.  They 
are  these :  "  Any  person  who  acts  as  a  member  of 
any  such  vestry  as  aforesaid  without  being  qualified 
by  rating  and  occupation  as  required  by  this  Act 
shall  for  every  sucn  offence  be  liable,"  &c.  One 
miffht  infer  from  these  words  that  a  person  acting 
witnout  election,  if  he  were  duly  qualified  by  rating 
and  occupation,  would  be  exempt  from  the  penalty ; 
but  it  seems  that  the  defendant  was  not  properly 
elected,  because  he  was  not  qualified  by  rating  and 
occupation  when  he  acted  as  a  vest^man.  Then 
it  is  said  that  bv  sect.  4  of  19  &  20  Vict.  c.  112  the 
defendant  may  be  deemed  to  have  been  rated  for 
the  purposes  of  the  earlier  Act  (18  &  19  Vict  o. 
120),  and  that  if  the  events  there  mentioned  took 

Slaoe  after  the  defendant  had  been  elected,  after 
e  had  acted,  and  after  the  action  had  been 
brought — if  he  then  did  what  is  provided  by  sect. 
4,  he  procured  a  pardon.    I  am  not  sure  that  the 


section  means  that  the  rate  most  aotoaUy  be  paid 
or  tendered  at  the  office  of  the  overseer  at  the 
exact  time  of  making  the  claim ;  but  it  is  not 
necessary  to  decide  this.  Suppose  the  name  of 
the  occupier  were  pnt  on  tne  rate,  no  con- 
sequence is  stated  as  following  from  his  name 
beinff  pnt  on;  and  unless  we  are  to  suppose 
that  lie  was  to  have  some  extra  benefit  from 
the  overseers  not  doin^  their  duty,  he  woold 
only  be  in  the  same  position,  if  he  had  done  what 
is  required  by  the  section,  and  his  name  had  not 
been  pnt  on  the  rate,  as  he  would  have  been  in  if 
they  had  put  his  name  on.  If  we  look  at  the  words 
of  the  different  sections  the  defendant  is  liable  to 
a  penalty  after  he  acts,  and  the  danse  in  sect.  4 
is  not  retrospective,  but  only  enabling.  Then, 
as  to  the  other  point,  it  is  contended  that 
the  decision  of  the  inspectors  was  final;  but  I 
cannot  think  it  was.  Whether  they  have  power 
to  inquire  into  the  matter  of  qualification  at  all  or 
not,  I  do  not  decide :  but  I  am  satisfied  that  their 
decision  is  not  final.  Their  decision  woold  only 
come  in  where  there  is  a  demand  for  a  polL  By 
the  words  of  sect.  16  it  is  manifest  that  there  is  no 
judgment  without  appeal  to  be  given  by  them. 
There  is  no  provision  as  to  how  the  inspectors  are 
to  get  information  and  adjudicate.  The  words 
of  sect.  15  almost  negative  the  contention  pnt 
forward  on  behalf  of  the  defendant.  I  think  the 
judgment  is  right,  and  it  ought  to  be  affirmed. 

Bbbtt,  L.  J. — It  seems  to  me  that  the  question 
as  to  the  construction  of  18  &  19  Vict.  c.  120, 
s.  54,  is  the  principal  question  in  this  case,  and  I 
think  the  proper  construction  is,  that  if  the  person 
who  acts  as  vestryman  is  not  qualified  at  the  time 
when  he  acts  the  penalty  arises.  But  it  is  said 
that  the  defendant  was  oualified  because  he  was 
assessed,  and  that  raises  tne  question  whether  the 
word  ''  rated "  and  the  word  "  assessed "  in 
sect.  6  are  different  from  one  another  in  their 
meaning.  The  word  ''  assessed "  is  left  out  in 
sect.  54,  which  is  a  strong  circumstance  to  show 
that  the  two  words  mean  the  same  in  sect.  6. 
But  this  defendant  was  never  assessed,  because 
his  name  was  never  brought  before  the  overseen. 
The  only  persons  who  can  assess  are  the  over- 
seers, and  therefore  he  was  not,  in  &ct,  quali- 
fied. But  it  is  said  that  he  may  be  deemed  to 
have  been  qualified,  and  this  depends  upon  the 
meaning  of  sect.  4  of  the  second  Act  (19  &  20  Vict, 
c.  112).  I  should  be  sorry  to  doubt  that  it  is 
sufficient  if  a  person  claims  to  be  rated,  and  after- 
wards tenders  or  pays  the  rate,  or  to  sng;geet  tiiat 
this  would  not  be  withm  the  section.  But, 
assuming  that  payment  or  tender  at  a  different 
time  from  the  time  when  the  claim  is  made  is 
within  sect.  4,  a  person  is  not  in  a  position  eqniva* 
lent  to  being  rated  before  he  has  either  paid  or 
tendered  the  amount  of  the  rate.  Under  the  Begis- 
tration  Acts  the  time  fixed  is  the  31st  July,  and  the 
question  is  whether  the  person  claiming  to  be 
entitled  to  vote  is  qualified  at  that  date.  The 
inquiry  usually  takes  place  in  September  or 
October,  but  it  has  never  been  suggested  that  a 
claim  and  payment  after  the  3l8t  July  would  show 
that  the  person  claimiufj^  was  properly  qualified. 
A  claim  made  before  acting,  followed  by  a  pay 
ment  made  after  acting,  does  not  qualify,  and 
therefore  the  defendant  in  the  present  case  was 
not  duly  qualified,  nor  is  he  to  be  deemed  to 
have  been  qualified  at  the  time  when  he  acted 
as  vestryman.      The    question    then    remams 
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wheUier  the  dedsion  of  the  inspectora  is  final 
or  not.  I  have  great  doubt  whether  the  inspec- 
tors  have  power  to  inquire  into  the  question  of 
qnalifioation  at  all.  I  rather  think  that  they  have 
only  power  to  inquire  as  to  whether  the  necessary 
formalities  have  been  oomplied  with ;  but,  if  they 
have  power  to  inquire  into  the  matter  of  qualifi- 
cation, I  cannot  see  that  their  decision  is  finaL 
They  are  not  a  court  of  exclusive  jurisdiction  on 
the  stcUua  of  individuals. 

GonoN,  L.J. — I  am  of  the  same  opinion.  I 
think  the  inspectors  had  not  power  to  determine 
finally.  There  should  be  very  clear  words  to 
exempt  the  defendant  from  the  penalty,  to  which 
he  would  otherwise  be  liable  under  the  Act.  I 
think  sect.  4  of  the  later  Act  does  not  exempt 
him.  The  judgment  which  has  been  given  for 
the  plaintiff  must  therefore  be  affirmed. 

Judgment  affirmed. 
Solicitors  for  plaintiff,  Bridaer  and  CoUins, 
Solicitor  for  defendant,  Ohvpperftsld, 


HIGH   COURT   OF   JUSTICE. 


CHANOBBY  DIVISION, 

Thwreday,  Nov,  29. 

(Before  Malinb,  Y.G.) 

AsHwoBTH  tr.  Hebdsn  Bsidgb  Local  Boabd.  (a) 
Local  hoard  —  Execution  of  arbitrary  powers  — 

Injv/ncHon  to  reeirain. 
In  July  1877  the  justir^  of  the  peace  made  orders 
agoMUt  the  plai/ntiff  and  otherst  one  of  whom 
VMM  L.f  for  payment  to  the  defendants  of  the 
expense  of  repairing  a  street.    It  was  a>greed  that 
the  order  should  not  he  enforced  for  three  months, 
in  order  to  abide  the  decision  on  a  case  to  be 
presented  by  L,  to  the  Queen's  Bench  upon  a 
point  of  law,  L.  appealed  to  the  Quarter  Sessions, 
arid,  the  order  against  him  having  heen  quashed 
on  the  ground  of  a  technical  error,  he  did  not 
take  a  case  to  the  Queen's  Bench. 
The  plaintiff  was  not  told  of  tvhcU  had  taken  plajce, 
and  in  November  following,  her  time  for  appealing 
hamng  gone  by,  an  order  to  levy  the  amount 
ogainst  tier  was  obtained  from  the  justices. 
On  motion  by  the  plaintiff,  and  on  her  v/ndertaJeina 
to  assent  to  the  statement  of  a  case  to  the  Queen  s 
Bench  on  the  point  of  law,  and  on  her  bringing 
the  am^>unl  doMned  into  court, 
The  Court,  considering  the  plaintiff  had  heen  misled 
by  the  defendants,  restrained  them  from  levying, 
.    ttnleM  or  until  she  should  have  an  opportunity  of 

etatiTig  a  case  to  the  Queen's  Ber^h. 
This  was  a  motion  to  restrain  the  defendants 
^ui  levying  a  distress  upon  the  goods  of  the 
plaintiff,  or  from  taking  any  other  proceedings, 
contrary  to  an  alleged  agreement,  to  enforce  a 
certain  order  made  by  the  {ustices  of  the  peace 
of  the  West  Biding  of  Yorkshire,  at  Halifax, 
apiinst  the  plaintiff,  or  unless  or  until  the  plain- 
tiff should  have  an  opportuniiy  of  appealing,  or 
shoold  he  held  entitled  to  appeal  against  such 
orders. 

In  the  month  of  May  1875  the  defendants  gave 
notice  to  the  owners  of  certain  houses  fronting  a 
"^i^t  called  Albert-street  within  their  district, 
>pd  among  others  to  James  Lister  and  the  plain- 
^*  to  sewer,  level,  pave,  flag,  and  channel  Albert- 

(a)  Bcpottad  hj  F.  Goitld,  Eiq.,  BARistt^•^•t«w. 
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street  within  one  month  from  the  date  thereof 
These  notices  being  disregarded,  the  defendants 
themselves  executed  the  work,  and  on  the  6th 
Nov.  1876  gave  notice  to»  the  plaintiff  that  they 
had  executed  the  works,  the  expenses  of  which 
amounted  to  883{.  16«.  10(2.,  and  that  in  pursuance 
of  sect.  257  of  the  Public  Health  Act  1875  they 
thereby  apportioned  the  sum  of  2291,  ISs,  5(2.  as 
the  proportion  of  such  expenses  to  be  paid  by  the 
plaintiff,  and  that  the  aforesaid  apportionment 
would  be  binding  and  conclusive  upon  her  unless 
wiihin  three  months  from  the  date  of  the  notice 
she  should  by  written  notice  dispute  the  same. 
The  said  James  Lister  was  also  assessed  at  the 
sum  of  3672. 15«.  lid,  in  respect  of  his  apportion- 
ment of  such  expenses.  Several  other  of  the 
owners  of  the  contiguous  property  were  also 
assessed  in  various  sums.  No  notice  of  objection 
within  the  statutory  three  months  having  been 
given,  summonses  were  issued  against  the  various 
parties  in  respect  thereof. 

Several  of  the  summonses  were  heard  before  the 
niagistrates  on  the  3rd  July  1877,  including  those 
against  the  plaintiff  and  James  Lister,  but  in 
many  of  the  cases  there  was  no  dispute  as  to  the 
amount  of  the  apportionment,  and  there  was  no  dis- 
pute on  this  account  in  the  case  of  the  plaintiff. 
The  case  of  James  Lister  was  taken  first,  when  it 
was  especially  submitted  on  his  behalf,  as  a  point 
of  law,' that  Albert- street,  having  been  opened  to 
the  public  eighteen  or  twenty  years  ago  by  the 
owners,  and  having  been  lighted  and  scavenged  by 
the  defendants,  had  become  a  bishway  reparable 
by  the  inhabitants  at  large,  although  there  had 
been  no  formal  adoption  of  the  street.  The 
justices,  however,  overruled  the  objection,  and 
found  that  the  street  was  not  reparable  by  the 
inhabitants  at  large,  and  made  an  order  against 
James  Lister  for  payment  of  the  3672. 15«.  11(2. 

After  the  justices  had  given  their  decision 
against  Lister,  his  solicitor  applied  to  them  to 
jprant  him  a  case  to  the  Court  of  Queen's  Bench 
m  order  to  determine  the  point  of  law  whether  or 
not  Albert- street  had  become  a  highway  reparable 
by  the  inhabitants  at  large,  and  the  justices  agreed 
to  grant  a  case,  and,  as  appeared  by  the  affidavit  of 
the  clerk  of  the  defendants,  the  justices  agreed 
with  the  consent  of  the  defendants  to  postpone 
the  execution  of  the  order  for  three  months 
from  that  date,  to  abide  the  decision  (if  any 
obtained  within  that  time)  of  the  Court  of  Queen  s 
Bench  on  that  question. 

Subsequently  the  case  of  the  plaintiff  was 
called  on,  and  an  order  was  made  against  her  for 
payment  of  the  2292. 188.  5(2.,  and,  as  appeared  by 
the  affidavit  of  the  clerk  of  the  defendants,  it  was 
agreed  in  her  case  also  that  the  order  should  not  be 
eoforced  against  her  for  three  months,  to  abide 
the  decision  (if  any  obtained  within  that  time)  of 
the  Court  of  Queen's  Bench  on  the  point  of  law 
raised  by  Lister. 

There  was  some  conflict  of  evidence  as  to  the 
time  during  which  the  justices  had  agreed  to  post- 
pone the  execution  of  tne  order,  it  being  alleged  by 
affidavit  on  the  plaintiff's  behalf  that  the  order 
against  her  was  suspended  generally  to  abide 
the  decisi9n  of  the  Court  of  Queen's  Bench. 

On  the  16th  July  1877  Lister  gave  notice  of 
appeal  against  the  magistrates'  order  to  the 
quarter  sessions  on  various  grounds,  one  of  which 
(the  8th)  was,  that  Albert-street  was  a  public  high- 
way reparable  by  the  inhabitants  at  large.    The 
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wp^l  to  the  quarter  aessions  was  heard  at  Wake- 
field on  the  17th  Oct.  1877f  when  the  order 
against  Lister  was  quashed  on  the  technical 
ground  that  it  a^jnd^ed  him  to  be  imprisoned 
with  "hard  labour*'  m*  default  of  payment,  in- 
stead of  adjudginc^  imprisonment  only.  Lister 
having  succeeded  on  the  technical  ground,  did  not 
ti^e  the  case  to  the  Queen's  Bench. 

On  the  2nd  Not.  1877  the  clerk  to  the  defen- 
dants gs^ve  notice  to  the  plaintiff  that  he  should 
apply  to  the  magistrates  on  the  following  day  for 
an  OT*der  to  enforce  the  order  of' the  Brd  July, 
whereupon  the  plaintiff  immediately  instructed 
her  solicitor  to  protest  against  such  an  order  being 
made  against  her,  on  the  ground  that  it  had  been 
decided  that  her  case  was  to  be  governed  by  the 
decision  of  the  Court  of  Queen's  Sench  in  Lister's 
case. 

The  plaintiff  by  her  solicitor  attended  before  the 
magistrates  on  the  following  day,  when  they  decided, 
"  Irthe  parties  can  agree  upon  any  mode  in  which 
the  opinion  of  the  Court  of  Queen's  Bench  can  be 
taken  on  the  point  of  law  on  which  the  case  was 
granted  on  the  hearing,  without  prejudice  to  the 
local  board  as  regards  time,  the  bench  will  be  glad; 
but  in  the  absence  of  any  agreement  to  this  effect 
the  order  will  be  enforced."  They  also  stated  that 
the  distress  warrant  would  be  dated  as  of  the  3rd 
Nov.,  and  handed  oyer  to  their  clerk,  who  would 
adopt  such  steps  as  he  should  think^t  in  the  matter. 

The  plaintiff  by  her  affidavit  alleged  that,  although 
tljie  clerk  of  the  defendants  knew  in  July  1877  that 
Lister  was  appealing  to  the  Court  of  Quarter 
Sessions  instead  of  the  Queen's  Bench,  it  was  not 
until  after  the  appeal  had  been  heard  on  the  17th 
Oct.  1877  that  the  defendant's  clerk  notified  to  her 
any  ol^^ection  to  the  course  Lister  was  taking  in 
going  before  the  Court  of  Quarter  Sessions  instead 
of  to  the  Court  of  Queen's  Bench,  and  that  she  had 
no  knowledge  that  this  was  the  fact  until  the  20fch 
Oct.  1877,  and  that  in  consequence  her  opportunity 
of  appealing  against  the  order  of  the  3rd  July 
1877  had  passed  by,  and  she  was  unable  to  get  a 
case  stated  to  the  Court  of  Queen's  Bench,  and 
that  had  she  not  been  so  misled  she  should  have 
either  appealed  to  the  Court  of  Quarter  Sessions 
against  the  order,  or  have  taken  a  case  to  the  Court 
of  Queen's  Bench,  it  being  upon  the  faith  of  the 
arrangement  made  on  the  3rd  July  1877  that  she 
had  t^en  no  steps  either  in  stating  a  case  to  the 
Court  of  Queen*s  Bench  or  in  appealing  to  the 
quarter  sessions. 

The  writ  in  the  acliioo  was  issued  on  the  5th 
Nov.  1877,  and  on  the  day  following  the  plaintiff 
obtained  an  interim  order  restraining  the  enforce- 
ment of  the  distress- warrant. 

On  the  12th  Nov.  1877  the  defendants'  solicitor 
wrote  to  Messrs.  Holroydand  Smith,  the  plaintiff's 
solicitors,  as  follows : 

.     Todmoiden,  Nov.  12, 1877. 

Dear  Sin,— Looal  Board  of  Hebden  Brid^,  against 
Ash  worth.  I  beg  to  inquire  whether  vour  chent  is  will- 
ing to  abide  a  oaae  to  be  stated  for  the  opinion  of  the 
Gonrt  of  Qneen's  Bench,  on  the  question  whether  the 
street  in  question  is  a  highway  repairable  by  the  inhabi- 
tants at  large,  as  was  Bngoested  by  the  magistrates  at 
Halifax.    An  early  t^P^J  wul  oblige,  yous  truv, 

Measra.  Holroyd  ana  Smith.  John  E.  C^vin. 

On  the  13th  Nov.  the  following  reply  was 
written  by  Messrs.  Holroyd  and  Smith  : 

Halifax,  18th  Nov.  1877. 
Dear  SiTf—Aahworth  v.  The   Heibden   Bridge  Local 
Board.— We  beg  to  aoknowledga  the  reoeipt  of  your 


letter  of  the  12th  insi.  Before  replyisg  to  it  we  qnaft 
ask  yon  to  give  na  distlnot  answers  in  writinff  to  iSit 
following  questions,  so  that  there  can  be  no  mTsnnderw 
atanding  what  yon  and  the  board  really  do  mean. 

First,  if  the  naoessary  oonrta  can  aind  will  eonaaat  to 
it,  is  tne  board  prepared  at  their  post  to  pkoa  Mkm 
Ashworth  in  preoisely  the  same  position  as  Mr.  Lister  WMg 
the  order  being  made  upon  him  on  the  3rd  July  last,boti& 
as  regards  appealing  to  the  quarter  aeasiona  and  applying 
for  a  ease  to  ne  stated  to  the  Ooort  of  Qneen's  Beoeh  f 

Seeondlv,  is  the  board  prepared  to  pay  the  plafatHTa 
ooets  of  tne  present  Chanoeiy  prooeedinffs  t 

Awaiting  your  reply,  we  are  yours  tn^y, 

HOLBOTD  AHD  SlOTQ. 

John  E.  OraVen,  Bsq.,  Cflerk  to  the  Hebden 
Bridge  Looal  Board,  Todmorden. 

On  the  14th  Nov.  (he  defendants'  solicitor  wrote 
to  the  plaintiff's  solicitors  : 

I  am  instmoted  by  the  defendants  to  agree  to  the  magis* 
trafees  who  made  the  order  stating  a  ease  for  the  opiuKm 
of  the  Conrtof  Queen's  Benoh  upon  the  point  upon  whioii 
they  granted  a  oaae  on  the  Srd  July  last.  Both  sides  to 
abide  the  result  of  sudi  case.  Costs  o(  this  aotka,ef 
stating  snoh  oaae,  and  of  obtaining  the  opinion  of  the 
oonrt  thereon,  to  abide  the  event.  Yonr  olient  to  pay 
into  oonrt,  or  otherwise  deposit  as  may  be  agreed  anon, 
the  amount  ordered  by  the  magistrates  to  be  paid  by  ner. 
and  snoh  farther  sum  as  Y.  C.  Malins'a  ohief  elerk  shall 
name  to  oover  the  probable  oosts.^Yoars  truly, 

John  £.  Cbavxh. 

To  which  the  plaintiff's  solicitors  replied  on  the 
14th  Nov.  1877 : 

What  Miss  Ashworth  requires  is  that  she  should 
be  placed  in  predselT  the  same  position  in  everv  reapeet 
as  she  was  on  the  9ra  July  last,  and  that  the  delendantB* 
pay  the  oosts  of  thepresent  aotioa.  Is  the  board  willing 
to  do  this?— Tours  truly,  Holbotd  Am)  Smith. 

J.  £.  Craven,  Esq. 

No  arrangement  havino;  been  come  to,  the  case 
now  came  on,  on  motion  ror  injunction. 

01(1886,  Q.C.  and  Everitt  for  the  plaintiff. — ^We 
ask  that  the  defendants  may  be  restrained  from 
executing  the  order  to  distrain,  on  the  ground 
that  it  was  made  subject  to  an  agreement  that  it 
should  abide  the  result  of  the  decision  by  the 
Court  of  Queen's  Bench  on  the  point  of  law  to  be 
submitted  by  Lister.  The  plaintiff  has  been  com* 
pletely  misled  by  what  has  taken  place,  and  has 
been  prevented  from  appealing  against  the  order 
herself.  The  case  is  similar  in  principle  to 
Pawle'8  caee  (20  L.  T.  Bep.  N.  S.  589 ;  L.  Bep. 
4  Ch.  497),  where,  eleven  shareholders  in  a  oom- 

Eany,  having  repudiated  their  shares,  and  actions 
eing  broueht  aeainst  them,  one  of  them  filed  a 
bill  to  be  relieved  of  his  shares,  and  it  was  agreed 
that  the  other  ten  should  not  be  prejudiced  by 
their  not  taking  proceedings  during  Boss's  suit. 
A  decree  was  made  in  favour  of  Boss,  and  affirmed 
on  appeal  (see  Bo88  v.  Estafee  Inveetment  Oom' 
pany,  L.  Bep.  3  Gh.  682).  Pending  the  appeal, 
and  while  the  names  of  the  ten  shareholders  re- 
mained on  the  register,  a  winding-up  order  was 
made  against  the  company,  and  it  was  held  that 
Pawle,  one  of  the  ten,  was  not  liable  as  a  contribu- 
tory. 

Tinkler  v.  T^  IToncUwoHh  Boaird  cf  Warke,  30  L.  T. 

Bep.  O.S.  146;  Slib.  27;  lQifr.412;  2  DeG.ft 

Jo.  261 ;  and 
BUe  V.  Corporation  rf  BradfitrA,  8  L.  T.  Bep,  N.  8. 

491 ;  4  Cfk.  262, 

show  how  the  court  will  restrain  local  boards  in 
the  exercise  of  their  arbitrary  powers. 

HigginSf  Q.G.  and  Breti  for  the  defendants. 
—'We  submit,  in  the  first  place,  that  there  was  no 
binding  agreement  as  alleged ;  that  the  order  for 
enforcing  the  apportionment  against  the  phiintiff 
should  be  postponed  to  abide  a  deoisipn  tp  be 
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iven  bj  the  Oonrt  of  Qaeen's  Bench.  PBIalins, 
^C.■^The  plaintifTs  case  was  to  abide  the  resolt 
of  Lister's  case  in  the  Queen's  Bench.]  There 
frttt  no  binding  agreement  to  that  effect.  Bat 
we  say  also  that  the  conrt  has  no  jurisdiction. 
TmkUr  v.  Wandwoorth  Board  of  Works  (uU 
twp,)  was  a  case  where  the  board  were  exceeding 
their  statutory  powers,  but  the  defendants  in  the 
present  case  are  strictly  within  their  powers. 
There  is  no  case  in  which  a  magistrate's  order 
for  the  enforcement  of  rates  has  been  interfered 
with  by  this  court.  In  Pawle's  case  {ubi  eup.) 
there  nad  been  a  binding  agreement;  but  in 
AshUy^g  case  in  the  same  winding-up,  Ashlpy, 
not  haying  repudiated  his  shares  before  '\^G. 
Wood's  decision,  was  held  a  contributory : 
AMhley's  cote,  22  L.  T.  Bep.  N.  S.  63 ;  L.  Bep.  9  Eq.  263. 
They  referred  also  to 

Bnokky  on  the  Companies  Aete,  p»  109, 2iid  edit* 

Qlaese,  Q.O.  was  not  called  upon  to  reply, 

MAUifs,  Y.C. — Mr.  Glasse,  upon  the  whole  I  am 
inclined  to  give  ^ou  relief  to  a  certain  extent.  It 
appears  that  this  local  board  has  certain  powers 
over  property  in  Hebden  Bridge,  and  in  pursu- 
ance of  those  powers  vested  in  them  they  made  a 
rate,  the  amount  of  which,  payable  by  the  plaintiff 
(Miss  Ashworth)  in  respect  of  houses  she  owns 
in  that  district,  amonnted  to  the  sum  now  in 
question  of  about  230Z.  Amongst  the  persons 
rated  was  also  Mr.  Lister,  who  was  rated  for  the 
sum  of  360{.  When  the  defendants  were  properly 
pursuing  their  powers,  no  complaint  was  made, 
nor  couhl  one  be  made,  as  to  the  course  they 
adopted.  Then  an  objection  was  made  by  Mr. 
Lister  as  to  the  validity  of  the  rate.  He,  and  as  I 
understand  the  plaintiff,  as  well  as  the  others,  at 
the  same  time  raised  the  question  that  this  pro- 
perty was  not  rateable  by  the  Hebden  Bridge 
Local  Board,  on  this  ground,  that  the  property 
▼as  in  a  street  or  highway  which  had  been  opened 
to  and  dedicated  to  the  public  for  eighteen  or 
twenty  vears.  They  therefore  said,  as  I  under- 
stand, that  it  was  a  pnblio  highway  which  the 
public  at  large  or  the  public  in  that  district  was 
bound  to  keep  in  repair,  and  that  they  were  con- 
sequently not  liable  to  be  rated  by  the  local  board 
at  aU.  Then  Mr.  Lister  being  the  larG;est  pro- 
prietor upon  whom  the  rate  had  been  levied,  there 
was  an  understanding,  if  not  a  positive  agreement, 
that  proceedings  should  be  suspended  until  he 
oould  take  the  opinion  of  the  Court  of  Queen's 
Bench.  Kow,  although  there  was  possibly  no 
formal  agreement — and  I  think  Mr.  Hicrgins 
ia  possibly  right  in  saying  there  was  no  formal 
agreement — yet  I  think  it  is  perfectly  plain  upon 
the  whole  ot  the  evidence  that  there  was  a 
sort  of  understanding  that  Mr.  Lister's  case 
was  to  decide,  certainly  Miss  Ashworth's  case, 
snd  I  think  all  the  rest^  and  the  point  on 
which  they  w^ted  to  take  the  opinion  of  the 
Court  of  Queen's  Bench  was,  whether  the  pro* 
P^  was,  for  the  reasons  I  have  stated,  rateable 
bv  the  local  board  or  not.  This  was  in  the  month 
Ok  July.  There  was  no  very  formal  agreement 
I  admits  but  there  oeartainly  was,  in  my  opinion, 
an  understanding  amone  all  parties,  on  the  part 
of  the  magistitttesr  at  weU  as  ot  the  persons  repre- 
seated,  that  this  course  was  to  be  adopted.  It 
th^  turned  out  that  Mr.  Lister  found  that  he 
"^  a  fiktol  objection  to  this  order  upon  him 
witboQt  goiflg-to  the  Court  of  Queen'is  Bench,  and 


that  he  had  only  to  go  to  the  quarter  dessionsy 
which  was  a  much  more  rapid  tribunal.    He  goos 
to  the  quarter  sessions  to  quash  the  order.    The 
merits  of  the  case,  as  all  parties  agree,  were  not 
tried,  and  it  had  the  go-by  given  to  it,  although 
nothing  was  decided.    That  having  t^ken  place  on 
the  17th  Oct.,  earlv  in  November  proceedings  were 
taken  by  the  clerk  of  the  board,  Mr.  Craven,  to 
bring  the  parties  before  the  magistrates.  And  the 
objection  was  then  raised  on  behalf  of  Miss  Ash- 
worth :  "  I  have  not  had  any  opportunity  of  ap- 
pealing; I  have  been  misled;  I  wanted  to  ktaw 
through  Mr.  Lister,  and  Mr.  Lister's  case  was  to 
decide  mine,  whether  this  property  is  rateable 
or  not."     Miss  Ashwoith  says  she  was  misled 
by  the  magistrates  or   their    clerk  not   telling 
her    what    was    the    course    iidopted    by    Mr. 
Lister,  which  I  think    they  might  with   great 
propriety  have  done,  because   unquestionablj  I 
am  satisfied  there  was  that  understanding  in  July 
last  that  this  question  as  to  the  rate  was  to  be 
raised.    I  think  they  might  have  told  Miss  Ash- 
worth that  Mr.  Lister's  case  had  gone  before  the 
quarter  sessions,  and  the  grounds  on  which  it  had 
failed,  so  as  to  ^ve  her  an  opportunity  of  doing 
something.    This  they  did  not  do,  but  they  per- 
sisted that  the  rate  was  now  binding  upon  ner, 
and  accordingly  said  that  within  a  limited  time 
the  rate  would  be  enforced.    Kow,  if  there  was, 
as  I  am  satisfied  there  was,  this    sort  of  un- 
derstanding  that  the  opinion  of   the  Court  of 
Queen's  Bench  was  to  be  taken  as  to  the  validity 
of  this  rate,  then,  when  Mr.  Lister's  case  had  failea 
upon  this  quibble  about  the  order  for  hard  labour, 
not  upon  the  merits  of  the  case,  I  think  they 
ought  to  have  given  Miss  Ashworth  the  oppor- 
tunity of  doing  that  which  Mr.  Lister  had  failed 
to  do.    I  am  bound  to  say  that  it  appears  that 
the  justices  took,  as  gentlemen  of  position  might 
be  expected  to  do,  a  reasonable  view  of  the  case 
before  them,  and  said,  "  If  you  can  agree  upon  any 
mode  by  which  this  question  can  be  decided,  we 
shall  be  perfectly  ready  to  accede  to  it ;  but  if  you 
cannot  agree,  the  order  will  be  enforced."    Then, 
perhaps  with  some  precipitation,  the  lady,  being 
alarmed   that    the  justices   were  about   to  en^ 
force    the   order,   this  being  the  result  of  the 
meeting  of  the  3rd  Nov.,  comes  to  this  court.    The 
writ  was  issued  on  the  6th  Nov.   [After  referring 
to  the  correspondence  since  the  issuing  of  the 
writ,  his  Lordship  proceeded  :]    It  seems  to  me 
that,  although   Mr.  Higgins  may  be    right   in 
stating  that  there  is  no  agreement  bet  ween,  these 
parties,  there  has  been  a  course  adopted  on  both 
sides  which  ti'as  calculated  to  mislead  and   has 
misled  the  plaintiff.   If,  then,  she  has  been  misled, 
and  in  consequence  of  having  been  misled  is  in 
this  situation,  that  she  is  completely  at  the  mercy 
of  those  by  whom  she  has  been  practically  misled, 
— that  is,  the  board— if  I  refuse  to  iiitert'ere,  this 
rate  can  be  enforced ;  they  can  distrain  upon  her, 
and,  if  she  cannot  pay,  put  her  in  prison,  and  she 
is  entirely  without  remedy.  Now  then<  under  these 
circumstances,  the  magistrates  having  suggested 
on  the  3rd  Nov.  that  this  question  should   be 
decided,    and   the   clerk   of    the    board   having 
suggested    the    same  thing,  that    it  should    be 
decided  by  a  case,  what  is  the  most  reasonable 
thing  under  the  circumstances  to  do  P    It  appears 
to  me  that  the  reasonable  course  is  to  protect 
the  lady,  and  not  leave  her  at  the  mercy  of  the 
board,  who,  as  far  as  I  can  see,  intend  to  enforce 
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their  rigid  righto  against  her  acoarding  to  their 
Tiew,  if  I  do  not  interfere  or  stay  their  hands,  on 
the  terms  of  having  in  court  the  amount  of  the 
rate  in  dispute,  so  Siat,  if  she  f^s,  they  will  have 
their  remedy  like  all  other  litigants  in  this  court. 
But  then  it  was  strenuously  contended  by  Mr. 
Higgins  that  the  court  has  no  jurisdiction.  He 
says  that  not  one  of  the  cases  cited  on  the 
other  side  has  the  slightest  application.  I 
cannot  help  thinking  that  the  case  of  TinUer 
▼.  The  Wandsworth  Board  of  Works  has  a 
very  material  application.  That  was  a  case 
which  was  considered  of  great  public  impor- 
tance at. the  time,  for  it  introduced  a  somewhat 
new  principle.  It  was  a  case  in  which  the  local 
board  of  Wandsworth  had  a  general  power  of 
abolishing  privies,  and  substituting  water-closets 
in  all  cases  in  which  they  might  t£ink  it  proper. 
Instead  of  investigating  each  particular  case,  tney 
made  a  general  order  that  there  should  be  nothing 
but  water-closets  in  the  whole  district.  The  plain- 
tiff, who  I  think  was  the  owner  of  a  row  of  small 
houses  down  the  Wandsworth-road,  felt  himself 
aggrieved  b^  this,  and  said  this  general  order  was 
beyond  their  powers;  that  thev  ought  te  have 
investigated  each  case;  and  that,  if  they  had 
investigated  the  case  in  his  houses,  they  would 
have  found  such  an  order  unnecessary.  The  result 
was  that  Yice-'Chancellor  Stuart,  and  afterwards 
the  Court  of  Appeal,  consisting  of  Lord  Justice 
Knight  Bruce  and  Lord  Justice  Turner,  came  to 
the  conclusion  that  the  general  order  was  beyond 
their  powers,  and  the  Court  of  Appeal  said,  '*  This 
court  must  protect  the  plaintiff  against  the  arbi- 
trary acts  or  the  board."  Therefore  I  think  that 
is  a  case  which  shows  that  this  court  will  in  a 
proper  case  interfere  to  prevent  a  local  board, 
whether  it  consists  of  magistrates  or  of  others, 
from  acting  in  an  arbitrary  and  unjustifiable 
manner,  or  doing  anything  which  can  in  the 
slightest  degree  militate  agamst  or  go  beyond  their 
authority.  Then  another  case  was  cited  by  Mr. 
Everitt,  which  has  also,  I  think,  considerable 
application,  namely,  8lee  v.  The  Oorporation  of 
Bradford.  The  point  was  that  the  corporation  of 
Bradford — having  great  powers  where  buildings 
were  to  be  thrown  back  and  so  on — had  agreed 
with  the  plaintiff  that  a  certain  thing  was  to  be 
done.  He  had  submitted  bis  plans  to  them,  and 
they  had  agreed  that  if  he  pulled  down  he  might 
rebuild  according  to  those  plans.  When  he  bad 
pulled  down  his  buildings,  they  said,  "Now,  we 
will  exercise  our  strict  powers,  and  you  must 
throw  back  your  building  a  certain  distance,  or 
you  will  not  build  at  all."  What  was  the  decision? 
That,  inasmuch  as  they  had  misled  him,  they 
could  not  take  advantage  of  their  conduct 
and  of  their  powers;  and,  therefore,  the  court 
granted  an  injunction  to  prevent  them  iVom  inter- 
fering with  the  buildings  according  to  those  plans 
which  they  had  originally  approved.  Now,  there 
was  no  absolute  agreement  tnere,  but  there  was  an 
understanding  by  which  the  plaintiff  had  been 
misled,  and  the  court  would  not  allow  the  parties 
who  had  misled  him  to  take  advantage  of  having 
done  BO.  In  this  case,  therefore,  if  this  lady 
has  been  lulled  into  security,  and  the  result  of 
all  this  is  that  she  has  been  lulled  into  security 
by  a  course  which  she  was  warranted  in  believing 
the  magistrates  had  agreed  to  take,  I  think  it  is 
impossible  that  the  defendante  should  be  permitted 
to   exercise   their   extreme   righto   against   her 


without  her  having  the  opportuni^  of  doing  that 
which  the  maffistrates  said  they  were  peifaotly 
willing  should  oe  done,  and,  I  think,  were  desirona 
of  having  done,  if  the  parties  oonld  find  some 
mode  of  doing  it.  In  this  case,  if  the  parties 
cannoc  for  tiiem  selves  find  a  mode  of  takinc[  the 
opinion  of  the  Court  of  Queen's  Bench,  I  thmk  I 
can  find  a  mode  for  them.  I  will  find  a 
mode  of  doing  that  for  them  which  the  maffis- 
trates themselves  on  the  3rd  Nov.  said  meif 
were  willing  should  be  done;  which  the  clerk 
who  instructs  Mr.  Higgins  to  raise  this  oonteso 
to-day  himself  said  he  proposed  should  be  done. 
I  think  the  justice  of  the  case  will  be  met  by 
seoaring  that  the  opinion  of  the  Court  of  Queen's 
Bench  shall  be  taken,  and  if  they  cannot  settle  the 
case  themselves,  I  will  endeavour  to  settle  it 
for  them.  Therefore,  the  plaintiff  must  under- 
take, within  a  time  agreed  upon,  to  bring  the 
amount  of  the  rate  into  court,  and  upon 
her  doing  that  I  will  grant  an  injunction. 

The  order  was :  [The  plaintiff  by  her  counsel 
undertaking  to  assent  to  the  statement  of  a  case 
for  the  opinion  of  the  Court  of  Queen's  Bench  on 
the  point  raised  by  the  eighth  objection  of  Mr. 
Lister's  appeal  to  the  Court  of  Quarter  Sessions^ 
and  to  concur  in  any  application  to  the  justices 
for  that  purpose]  to  restrain  the  defendante  (rom 
levying  iihe  distress  or  continuing  any  other  pro- 
ceedings to  enforce  the  order  of  toe  3rd  July 
against  the  plaintiff  unless  or  until  she  should 
have  an  opportunity  of  appealing  against  the 
order,  until  the  hearing  of  the  cause,  or  until 
further  order,  with  liberty  to  apply.  The  plaintiff 
undertaking  to  pay  into  court  within  fourteen 
days  the  amount  of  the  rate.  If  not  paid,  the 
motion  to  stand  dismissed  with  costo. 

Solicitors  for  the  plaintiff,  Layion  and  Jaques, 
for  Holroyd  and  Smith,  Halifax. 

Solicitor  for  the  defendante,  Bromley,  for 
Craven,  Todmorden.  * 
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Hudson  v.  Tooth,  (a) 

Prohibition — Arches  Oowrt — B>equisUion  of  a/rch- 
bishop— Place  of  fteaWua— 37  ^  38  Vid.  c.  85, 
s.  9 — Appenditi  to  ndes,  Ifo.  13. 

The  respondent,  the  incumbent  of  a  parish  in  the 
diocese  of  Rochester,  was  represented  by  thirds 
parishioners  to  the  bishop  wider  the  Public 
Worship  Begulatian  Act  1874,  s.  8,  for  brea4ih  of 
the  provisions  of  thai  section.  Proceedings  were 
taken  under  sect.  9  in  the  Arches  Court  of 
Canterhury,  and  the  respondent  was  o/^^udged 
awUy,  condemned  in  costs^  admonishea,  inhi' 
bited,  pronounced  contumacious,  imprisoned  for 
contempt,  and  released,  wOhout  either  appearing 
or  answering  at  any  stage  of  the  proceedings. 
He  afterwands  discovered  that  th^  requisition  of 
the  archbishop  to  the  judge  to  hear  the  matter  of 
the  representation  under  sect.  9  wcu  in  the  form 
I  contained  in  the  Appendix  to  the  Rules  (No.  13) 
under  the  Act,  and  mentioned  for  the  place  of  hear^ 
ing  only  London  or  Westminster  or  the  diocese  of 
Rochester.  The  hearing  actuaXl/y  took  place  ait 
Lambeth,  in  the  diocese  of  Canterbury ,  and  the 
respondent  applied  for  a  prohibitian  to  stay 
further  proceedings. 

(a)Seport6d1i7]LW,]CoB:d]w,Ei9u,Biniitar«b.LMr. 
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HMf  ihai  Ma  Ad  creaied  a  new  jwriidietion ;  that 
iKe  eondiiiona  precedent  muet  he  etrietly  carried 
oui;  ihcUf  in  eoneequenoe  of  diaobedienee  to  the 
requietHon,  ihe  proeeedinge  were  coram  nan 
juSHee ;  cmd  thai  the  reepondent  was  erUitHed  to 
have  the  rtdefor  prohibihon  made  ahiohUe. 

This  was  a  role  niei,  obtained  od  behalf  of  the 
BeT.  Arthur  Tooth,  cderk,  calliiig  upon  the  Bight 
Honorable  James  Plaisted,  Baron  Tenzanoe,  the 
oflScial  principal  of  the  Arohes  Court  of  Canter* 
bnry,  and  Booert  Hudson,  Samuel  Gardiner,  and 
Bobert  Gnnston,  oomplainants  in  a  cause  or 
matter  in  the  said  court,  entitled  Hudson  and 
odure  ▼.  Tooih,  to  show  cause  why  a  writ  of  pro- 
hibition should  not  issue  to  the  Arohes  Court  of 
Canterbury  to  prohibit  the  said  court  from  lurther 
proceedings  in  relation  to  the  said  cause  or  matter, 
being  one  over  which  there  was  no  jurisdiction. 

It  appeared  from  the  affidavit  of  the  Bev. 
Arthur  Tooth,  the  reepondent  in  the  ecclesiastical 
stdt,  and  the  applicant  for  the  rule,  that  he  was 
and  had  been  for  some  years  incumbent  of  the 
new  parish  of  St.  James,  Hatcham,  which  parish 
is  partly  in  the  county  of  Surrey  and  partly  in 
the  county  of  Kent,  and  wholly  m  the  cuocese  of 
Bochester. 

Some  time  in  the  month  of  March  1876  the 
applicant  received  a  document  purporting  to  be  a 
representation  made  under  the  provisions  of  the 
Public  Worship  Begulation  Act  1874  (37  &  98 
Vict  a  85),  by  Bobert  Hudson,  Samuel  Gardiner, 
and  Bobert  Gunston,  to  the  Lord  Bishop  of 
Bochester,  with  several  declarations  annexed. 

At  the  same  time  also  he  received  documents 
puiporting  to  be  a  requisition  from  the  Lord 
Bishop,  requiring  him  to  state  whether  he  would 
submit  to  his  directions  without  appeal,  a  form  of 
8Qch  statement,  and  a  form  of  acknowledgement 
of  the  receipt  of  documents. 

Some  time  after  that  he  received  a  document 
purporting  to  be  a  notice  from  Cyras  Waddilove, 
the  Deputy  Begistrar  of  the  ^ches  Court  of 
Canterbury,  that  he  had  appointed  a  certain  day 
for  fixing  what  security  for  costs  should  be  given 
by  the  said  Bobert  Hudson,  Samuel  Gkuxiiner, 
and  Bobert  Gunston. 

On  or  about  the  15th  June  1876  he  received  a 
docament  purporting  to  be  a  notice  from  the  said 
deputy  registrar,  that  the  judge  had  appointed 
eleren  o'clock  in  the  forenoon  uf  the  13th  Julv 
then  following,  in  the  public  library  at  Lambeth 
Palace,  to  hear  the  matter  of  the  above-mentioned 
representation. 

The  applicant  was  informed,  and  believed,  that 
the  matter  of  the  above-mentioned  representation 
was  heard  on  the  13th  July  1876  in  the  public 
library  at  Lambeth  Palace,  and  that  the  judge 
was  attended  by  the  said  Cyrus  Waddilove, 
Deputy  Begistrar  of  the  Arohes  Court  of  Canter- 
hory,  and  that  the  Diocesan  Begistrar  of 
Bodiester  was  not  present,  and  did  not  attend 
the  judge. 

The  applicant  was  not  present  at  the  hearing.  He 
did  not  then,  either  personally  or  by  any  person 
on  his  behalf,  appear ;  nor  has  he  before  or  since, 
^ther  personally  or  odierwise,  appeared  or  entered 
an  appearance  in  the  court. 

Lambeth  Palace,  as  he  was  informed  and 
oQlieved,  is  situate  in  the  county  of  Surrey,  and  is 
not  within  either  of  the  cities  of  London  or  West- 
o^mster.    It  is»  as  he  was  informed  and  believed. 


situate  within  the  diocese  of  Canterbury,  and  is 
not  within  the  diocese  of  Bochester. 

On  or  abont  the  30th  July  1876  the  appUoaat 
was  served  with  a  document  nnrportinff  to  be 
a  monition,  or  copy  of  a  monition,  by  the  Bignt  Hon. 
James  Plaisted,  Baron  Penzance,  Official  Principal 
of  the  Arches  Court  of  Canterbury,  reoitinp^  tkud 
hearing  of  the  matter  of  the  above-mentioned 
representation,  and  admonishing  him  to  abstain 
from  certain  practices,  acts,  matters,  and  things, 
and  to  remove  certain  articles  condemned  at  the 
said  hearing. 

On  or  about  the  25th  Nov.  he  was  served  with 
documents  purporting  to  be  a  summons  to  show 
cause  why  an  inhibition  should  not  issue  to  enforce 
obedience  to  the  said  monition,  and  copies  of  three 
affidayite  showing  that  he  had  not  obeyed  the  aaid 
monition. 

On  or  about  the  17th  Dea  1876  he  was  served 
with  a  document  purporting  to  be  an  inhibition  or 
copy  of  an  inhibition. 

On  or  about  the  12th  Jan.  1877  he  was  served 
with  documents,  one  purporting  to  be  a  summons 
or  notice  of  motion  to  pronounce  him  contu- 
macioQS  and  in  contempt  for  not  obeying  the  said 
inhibition,  and  to  signi^  the  same  in  the  manner 
heretofore  used  by  ecclesiastical  courts,  and  the 
others  porporting  to  be  copies  of  three  affidavits 
showing  that  he  had  not  obeyed  the  said  in- 
hibition. 

On  the  22nd  Jan.  1877  the  applicant  was  arrested 
under  a  warrant  issued  by  the  sheriff  of  Surrey, 
reciting  a  eigwifioamt  from  the  said  Bight  Hon. 
James  Plaisted,  Baron  Penzance.  He  was  on  the 
same  day  lodged  in  Horsemouffer-lane  Gaol, 
where  he  remained  till  the  17th  Feb.  1877,  when 
he  was  released  in  virtue  of  a^  order  made,  he 
believed,  on  the  application  of  the  said  Bobert 
Hudson,  Samael  Gwdiner,  and  Bobert  Gunston. 
He  made  no  application  for  his  own  release.  He 
was  released  oefore  the  return  day  of  the  writ, 
which  was,  he  believed,  the  16th  April  1877. 

The  applicant  had  not  yet  received  a  document 
purportmg  to  be  a  bill  of  costs  incurred  in  the 
matter  of  the  said  representation  on  behalf  of  the 
said  Bobert  Hudson,  Samuel  Gkurdiner,  and  Bobert 
Gunston,  nor  a  notice  fixing  the  time  for  taxing 
this  bill  of  costs,  but  he  anticipated  being  called  on 
to  attend  such  taxation  forthwith. 

The  said  inhibition  is  still  in  force,  and  the  ap* 
plicaut  is  kept  out  of  the  church  of  St.  James, 
Hatcham,  and  other  clerks  in  holy  orders  have 
officiated,  and  are  now  officiating  therein,  against 
his  will,  and  he  anticipated  the  profits  of  his  bene- 
fice would  shortly  be  sequestered  to  raise  a  stipend 
or  stipends  for  such  other  clerks,  in  alleged  accor- 
dance with  the  provisions  of  the  Public  Worship 
Begulation  Act  1874. 

About  the  end  of  June  or  beginning  of  July 
1877  he  was  informed  that  the  Bev.  Thomas 
Pelham  Dale,  a  clerk  beneficed  in  the  diocese  of 
London,  against  whom  a  representation  under 
the  Public  Worship  Begulation  Act  1874  had 
been  preferred,  and  who  had  been  admonished 
and  inhibited  in  the  course  of  the  proceedings 
upon  that  representation,  had  upon  the  29th  Junn 
1877  obtained  a  prohibition  to  the  Bight  Hon. 
James  Plaisted,  Baron  Penaance,  on  the  ground 
of  want  of  jurisdiction,  and  that  one  of  the 
grounds  on  which  such  jurisdiction  had  been 
impugned  had  been  that  the  said  Lord  Penzance 
had  heard  the  matter  of  the  representation  at 
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Lambeth  Pakoe  aforesaid,  and  that  Lambeth 
FkJaoe  was  not  wiihm  either  of  the  cities  of 
London  or  Westminster,  at  within  the  diocese  of 
tbe  said  Bev.  Thomas  Pelham  Dale,  within  one  of 
which  nlaces  the  eaid  Lord  Penzance  had  been 
reqoirea  by  the  Lord  Archbishop  of  Oanterbnry 
to  hear  it  He  was  also  informed  that  the  learned 
judges  of  the  Queen's  Bench  Dirision  who  granted 
the  prohibition,  while  granting  it  on  the  ground 
of  another  defect  in  the  jarisdiotion,  and  therefore 
deemed  nnneoessary  to  decide  npon  this  ground, 
had  expressed  their  opinion  that  the  point  was 
one  deserving  of  serious  consideration.  He  there- 
upoB  caused  his  solicitors,  Messrs.  Brooks, 
Jenkins,  and  Co.,  to  search  among  the  papers  in 
the  Begistry  of  the  Court  of  Arches  for  the  re- 
quisition from  the  Lord  Archbishop  of  Oanterbuiy 
to  the  said  Lord  Penzance  to  hear  the  representa- 
tion against  him,  which  requisition  neither  he  nor 
any  person  on  his  behalf  had  tOl  then  seen.  On 
the  9th  July  1877  he  was  for  the  first  time  in- 
loirmed  by  his  said  solicitors,  and  he  believed  it 
to  be  the  &ct,  that  the  said  requisition  had  been 
seen  by  them,  and  that  it  required  the  said  Lord 
Penzance  to  hear  the  mattor  of  the  said  repre- 
sentation at  some  place  in  London  or  Westminster, 
or  in  the  diocese  of  Bochestor. 

A.  J.  Stephen,  Q.O.  showed  cause  against  the 
rule  on  behalf  of  the  complainants. — ^The  requisi- 
tion of  the  archbishop,  provided  for  in  sect.  9  of 
the  Public  Worship  Act  1874,  was  here  admittedly 
ia  the  form  contained  in  the  appendix  to  the  rules 
authorised  by  the  Order  in  Council  relatinis:  to 
^hat  Act;  the  words  o^  the  last  paragraph  or  the 
form  of  the  requisition  (No.  13)  are:  "Now  we, 
the  archbishop  aforesaid,  do  hereby  require  you, 
the  judge  aforesaid,  to  hear  and  determine  the 
matter  of  the  said  representation  at  any  place  in 
London  or  Westminster,  or  within  tne  said 
diocese  of  B.,  as  you  may  deem  fit ; "  but  the 
words  of  the  9th  section  of  the  statute  relating 
thereto  are,  '*  and  the  archbishop  shall  forthwith 
require  the  judge  to  hear  the  mattor  of  the 
representation  at  any  place  within  the  diocese  or 
province,  or  in  London  or  Westminster."  The 
representetion  in  this  case  was  heard  within  the 
province  according  to  the  statute ;  but  not  accord- 
ing to  the  Order  m  Council,  unless  London  may 
be  taken  to  include  Lambeth.  This  is,  no  doubt, 
the  popular  meaning  of  London,  and  it  has  been 
so  adopted  in  a  court  of  law,  and  also  by  the 
Legislature.  Li  Wallace  v.  Attomey-Qeneral  (38 
Beav.  384),  Bomill;^,  M.B.  had  to  define  the 
London  hosmtals  mcluded  in  a  beanesii  '*aux 
hoepicM  de  Ftmie  et  de  Londree"  and  he  adopted  as 
the  principle  of  his  decision  (p.  392)  an  expression 
of  Sir  William  Petty  in  his  "  Essay  on  JP Jitical 
Arithmetic  "  of  the  time  of  James  II.,  "What  is 
meant  by  London  P  By  the  City  of  London  we 
mean  the  housing  within  the  walls  of  the  old  city, 
with  tho  liberties  thereof,  Westminster,  the 
borough  of  Southwark,  and  so  much  of  the  built 
ground  in  Middlesex  and  Surrey,  whose  houses 
are  contiguous  unto  or  within  call  of  those  afore- 
mentioned." So  the  Bishopric  of  St.  Albans 
Act  1876  (3a  A  39  Vict.  c.  34)  treats  expressly  of 
South  London  and  the  district  situate  to  the  south 
of  the  Thames,  therf^by  including  Lambeth  in 
London.  [Lush,  J. — But  here  London  and  West- 
minster are  coupled  together;  how  can  either 
mean  anything  but  the  city  so  named  P]  If  that 
be  S0|  it  may  be  contended  that  the  form  of  the 


requisition  is  uot  essential  to  the  validity  of  these 
proceedings;  it  was  inteuded  evidently  by  the 
statute  to  extend  the  power  to  sue  beneficed  clerks, 
which  was  limited  by  the  Citations  Act  to 
their  own  respective  dioceses  ;  the  form,  by 
omitting  the  word  province  is  oontrai^  to  tlie 
intention  of  the  Act,  and  is  invalid.  The  word 
'* forthwith"  in  the  9th  section  shows  that  the 
duty  of  tlie  archbishop  with  respect  to  the  requisi* 
tion  is  merely  ministerial,  and  therefore,  as  there 
was  no  breach  of  the  statute,  the  sitting  of  Hbt 
Court  at  Lambeth  was  a  mere  irregularity  which 
could  not  destroy  the  court's  jurisdiction  :  {Beg  V. 
Oaetro,  L.  Bep.  9  Q.B.  350,  356.)  At  all  events 
there  is  a  rehiedy  by  appeal,  and  this  court  may 
exercise  ite  discretion  oy  discharging  the  rule  m 
prohibition. 

Benjamm,  Q.O.  followed  on  behalf  of  Lord 
Penzance. — ^Tlus  was  an  Act  of  Parliament  deal- 
ing with  procedure  only,  as  appeajrs  fVom  the  title 
and  preamble,  and  the  express  provision  of  seoti  5» 
The  appointment  of  Lora  Penzance  to  be  Official 
Principal  of  the  Arches  Court  under  sect.  7  had 
taken  place  before  this  case  came  on  to  be  heard, 
and  in  that  capacity  he  exercised  the  jurisdiotion 
previously  vested  in  that  office.  The  only  altera^ 
tion  in  tiie  procedure  under  sect.  9  is  that,  whersas 
before  this  Act  similar  oases  came  before  the 
Dean  of  Arohes  only  upon  appeal  or  by  letters  of 
request  from  the  bishop  of  a  diocese  (if  in  tho 
province  of  Canterbury),  now  they  come  imme* 
diately  before  that  court  with  the  bishop's  con- 
sent. This  requisition  of  the  archbishop  amounts 
onlv  to  a  choice  of  venue  for  trial,  and  is  no  con- 
dition precedent  to  the  judge's  jurisdiction ;  the 
9th  section  and  the  form  together  cannot  have  any 
^ater  effect  than  the  statutory  requirement  that 
judges  shall  hold  assizes  at  the  principal  town 
of  each  county.  Hale  savs,  in  Pleas  of  the 
Crown,  part  it.,  chap.  5,  |  23  (vol.  2,  p.  39): 
"Bv  the  statute  of  6  B.  2,  a  5,  they  are  to 
hola  their  sessions  in  the  principal  towns, 
where  the  county  court  is  held ;  but  this  is  but 
directive,  not  coercive,  for  the  judges  may, 
and  usually  have,  appointed  their  sessions  at 
their  pleasure  in  other  places."  Suppose  a 
i*espondent  under  these  circumstances  had  pleaded 
to  the  jurisdiction,  he  must  have  proceeded  to 
point  out  the  court  which  had  jurisdiction. 
^LusH,  J.— It  would  be  sufficient  if  he  sbid  that 
jurisdiction  existed  in  Westminster.]  If  so,  the 
objection  is  not  to  the  jurisdiction,  but  to  the  place 
of  trial  only.  Lord  Campbell  said,  in  Liverpool 
Borough  Bank  v.  Twner  (30  L.  J.  370,  Ch.) :  "  Ko 
universal  rule  can  be  laid  down  for  the  eonstrnc- 
tion  of  stetutes,  as  to  whether  mandatory  enact- 
ments shall  be  considered  directoiy  onlf  or 
obligatory,  with  an  implied  nullification  for  dis- 
obedience. It  is  the  duty  of  courto  of  justice  to 
try  to  get  at  the  real  intention  of  the  Legislature 
by  cu^lly  attending  to  the  whole  scope  of  the 
statute  to  be  construed.''  It  cannot  be  contended 
hero  that  the  Legislature  has  intended  to  make, 
the  place  of  trial  an  important  condition  to  the 
application  of  this  Act  of  Parliament.  So  it  was 
held  in  Mouraate  Bier  Company  v.  Hawnam  (3  B. 
&  Aid.  266)  that  the  sweanng  in  of  a  justice 
of  the  peace  is  not  essential  to  the  validity  of  his 
acts. 

Oharlee,  Q.C.  and  PhtUimore  supported  the 
rule.— The  Public  Worship  Begulation  Act  1874 
created  an  entirdy  new  juriBoiction  from  any 
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which  previoQa^  odsteda  «nd|  if  any  oonditiion 
precedflnt  of  that  jarisdLotion  be  omitt«d»  the 
whole  prooeedinj^  ma9t  be  coram  non  judM, 
Uader  the  preTious  Act  for  the  better  enforcing 
chorah  discipline  (3  &  4  Yiot  a  86),  pnxseedingf 
OQold  be  initiated  only  by  a  person  aathorised  by 
the  bishop,  and  after  a  preluninarjr  inquiry  the 
bishop  had  to  hear  and  aetermine  the  matter,  or 
aend  it  to  the  Arches  Oonrt  by  letters  of  request. 
It  was  only  by  that  means,  or  by  appeid  from  the 
biahop,  that  before  this  Act  the  jDeau  of  the 
Arches  could  haye  had  jurisdiction.  Now, 
besides  some  new  preliminaries,  the  matter  is 
heard  by  the  judge  of  the  new  court  in  the  first 
instance  upon  requisition  of  the  archbishop.  If 
the  judge  holds  his  court  in  a  place  not  authorised 
by  Uie  statute,  he  cannot  exercise  this  new  juris* 
diction.  As  to  the  other  points,  whatever  may  be 
the  popular  meaning  of  Xiondon,  when  coupled 
with  Westminster,  it  can  refer  only  to  the  city, 
joat  as  the  words  London  and  Middfesex  together 
can  only  mean  the  two  counties.  Also  it  has  been 
held  that  a  right  of  appeal  does  not  bar  a  pro- 
hibition : 

Christie  t.  Unwin,  11  A.  A  £.  373 ; 

Burder  t.  Veley,  12  A.  A  E.  233 ; 

Beg.  T.  ArehUehop  of  Oanterbwry,  6  E.  A  B.  546 ; 

White  T.  SteeU,  12  0.  B.,  N.  S.,  883  ; 

Cheelerton  ▼.  J^orZor,  7  A.  J;  E.  718 ; 

Dordy  ▼.  Comim,  1  T.  Bep.  552; 

VammY,  Vollane,  4  B.  4b  Ad.  525. 

GocKBUSN,  C.J. — I  have  arrived  at  the  con- 
clusion that  there  must  be  a  prohibition,  but  I 
arrive  at  that  conclusion  with  extreiiie  regret ;  for 
it  is  clear  that  it  is  an  objection  of  Sie  most 
technical  character,  which  has  nothing  to  do  with 
the  merits  of  the  case,  which  are  of  essential  im- 
portance as  regards  the  functions  of  the  clersy 
and  the  admiuistration  of  the  worship  o£  the 
Church  of  England.  The  merits  of  the  case  have 
not,  however,  come  into  question,  the  objection 
taken  being  of  the  most  technical  character, 
which  might  have  been  obviated  in  a  few  minutes 
if  it  had  been  taken  before  the  hearing,  simply  by 
having  the  case  heard  on  the  other  side  qf  the 
water.  Bat  no  objection  being  taken,  it  was 
assamed  that  the  proceedings  were  regular,  and 
thus  an  opportunity  was  afiforded  of  undoing  the 
whole  of  the  proceedingi>.  Nevertheless,  though 
we  see  that  it  is  a  matter  of  the  pprest  techni- 
cality, if  it  goes  to  the  root  of  the  jurisdiction  we 
are  bound  to  act  upon  it.  The  form  of  the  arch- 
bishop's requisition  to  the  judge  was  to  hear  the 
case  in  any  place  in  the  diocese  of  Rochester  or  in 
London  or  w  estminster ;  but  the  case  was  heard 
at  Lambeth,  which  is  not  within  the  diocese  of 
Bochester,  nor  in  London  or  Westminster,  though 
it  is  within  the  province  of  Canterbury.  It  was 
oontended,  in  the  first  place,  that  London  must  be 
understood  in  its  popular  sense,  in  which  it  would 
include  Lambeth,  with  all  the  precincts  or  suburbs, 
which,  thoofh  not  forming  any  part  of  London, 
are  indnded  in  it  in  the  popuhur  acceptation  of 
the  word.  But  it  is  impossible  for  us  to  five 
such  a  construction  to  the  requisition.  Even 
if  the  word  had  been  London  simplv,  I  doubt 
very  much  whethw  it  would  not  nave  been 
going  too  far  to  say  tliat  London  could  be 
taken  in  that  large  popular  sense  in  which  it  is 
sometimee  understood.  But  when  I  find  that 
London  is  used  in  contradistinction  to  West- 
minster—which,  according  to  Dr.  Stephen's 
aj^goment,  would  be  included  in  Londen-^this 


contention  utterly  fiols.    My  own  oonviotion  if» 
oonaidering  all  the   cironmstanoes,  that  it  wm 
intended  that  the  archbishop  in  giving  his  autho- 
rity to  the  judge  f^oold  exercise  his  disoretioa  aa 
to  the  place  in  which  the  matter  should  be  heard. 
It  migat  in  his  judgment  be  inexpedient  that  the 
matter  should  be  heard  in  the  diocese,  on  aooooat 
of  some   prejudice   existing,   and   therefore  ha 
might  thiuK  it  desirable  to  take  it  into  the  larger 
sphere  of  the  province,  or  it  might  be  desirable  to 
send  it  into   the  diocese  where   all  the  parties 
resided,  in  order  that  it  might  be  heard  with  the 
least  possible  expense   and   with    the   greatest 
possible  facilities  for  the  ascertainment  of  the 
troth.    Or  it  might  be  indifferent  whether  it  waa 
heard  in  the  diocese,  and  it  might  be  convenient 
that  it  should  be  heard  in  the  metropoha,  and  im. 
such  a  case  the  words  "  London  or  Westminster  " 
are  used,  probably  because  the  Dean  of  the  ArdMa 
sat  at  one  time  in  the  City  of  London  and  mig^ 
on  the  removal  of  the  courts  sit    there  sgain, 
though  he  has  in  recent  times  sat  at  Westminster ; 
and  therefore  both  the  words,  "  London  or  Weat* 
minster,"  are  used.    But  both  words  having  beea 
used,  and  in  contradistinction  to  each  other,  it  ia 
impossible  that  we  can  understand  "London" 
as   including    Westminster,    nor    as  indudinip 
any   place   beyond   London   itself   in  its  striot 
and   proper   sense.     Then,  it  is  said,  that   the 
case  having,  in  fact,  been  heard  within  the  pro- 
vince of  Canterbury,  that  is  sufficient.    But  as  to 
this  I  quite  concur  with  the  argument  of  the 
counsel  for  the  applicant,  that  the  statute  created 
a  new  jurisdiction,  and  the  mere  fact  that  the 
Dean  of    the  Arches,   as   connected    with   the 
province  of  Canterburv,  existed  long  before  the 
Act,  does  not  touch  the  question.    It  is  not  as 
Dean  of  the  Arches  that  the  judge  exercises  this 
jurisdiction.    It  is  a  mere  accident  that  the  judge 
happens  to  be  the  Dean  of   the  Arches.    Tbe 
jurisdiction  is  the  creation  of  the  statute,  and  when 
the  statute  was  passed  it  was  to  be  vested  in  some 
barrister  of  a  certain  standing,  with  this  proviso 
— possibly  to  induce  a  most  distinguished  person. 
Lord  Penzance,  to  accept  an  office  which  otherwise 
might  have  appeared  offensive  and  derogatory  to 
one  who  had  already  filled   such   high   judicial 
offices — ^that  is,  that  as  soon  as  the  office  of  Dean 
of  the  Arches  should  be  vacated,  it  should  be 
vested  in  him — a  most  satis&ctory  bargain  for  the 
public,  as  it  insured  the  acquisition  of  a  most  dis- 
tinguished man  to  execute  the  delicate  and  diffi- 
cult duties  of  this  office.    But  it  is  undoubtedly  to 
my  mind  an  entirely  new  office,  and  one  with 
which  no  former  Dean  of  the  Arches  had  anything 
to  do.    It  is  a  new  function  in  the  Archbishop  m 
Canterbury  and  a  new  jurisdiction  and  authority 
vested  in  him.    Before  the  Act  was  passed  the 
complaint   was   to   the  bishop,  who^  no  doubt, 
might   refer   it   to  the   archoishop,  but  might 
hear   it   subject   to   appeal;    and    now  a   new 
jurisdiction     is     created    under    which,  unless 
the     parties     accept     the     bishop's      decision 
as  absolute  and  without  appeal,  the  case  must  go 
to  the  archbishop.     That   is   an   entirely  new 
authority  and  jurisdiction,  and  it  must  be  exer- 
cised entirely  in  accordance  with  the  statute  whioh 
creates  it.     The  archbishop  is  to  exercise  it  by 
referring  the  matter  to  the  judge,  not  generally 
leaving  it  to  his  discretion  where  the  case  shall  be 
heard,  but  requiring  the  judge  to  hear  it  "  at  any 
place  within  the  diocese  or  province,  or  in  London 
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or  Westmisster."    There  was  a  faint  attempt  to 
arsne  that  it  was  not  neoessary  that  the  arch- 
bishop should  reqaire   the   jndge   to   hear  the 
matter,  bnt  that  ne  might  leave  it  to  the  discre- 
tion of  the  jndga    Bnt  that  is  a  most  erroneous 
reading  of  the  Act,  for '  it  is  not  that  the  arch- 
bishop shall  require  the  judge  to  hear  the  case, 
bnt  that  he  shall  req[uire  him  to  hear  it  in  a  par- 
ticular place — that  is,  at  such  plape  as  the  arch- 
bishop tninks  most  convenient.    That  being  so,  it 
is  essential  to  the  jurisdiction,  and  it  is  not  com- 
petent to  the  judge  to  substitute  for  the  place 
specified  any  other.    It  is  part  of  the  conditions 
of  the  jurisdiction  that  the  place  shall  be  ap- 
pointed, and  it  is  an  essential  part  of  the  exercise 
of  the  archbishop's  authority.    It  is  said,  indeed, 
that  the  word  ''  province"  was  meant  to  be  inserted 
in  the  form  given  in  the  rules ;  that  its  omission  was 
a  mere  accident — a  mere  blunder ;  that  it  ought  to 
be  there,  and  that  it  is  to  be  read  as  though  it  were 
there,  and  that  it  is  sufficient  that  the  jndge  has, 
in  fact,  exercised  his  jurisdiction  in  the  province. 
But  this  argument  is  shattered  by  the  facts.    The 
only  jurisdiction  which  the  judge  could  exercise  is 
the  jurisdiction  given  by  the  archbishop's  requi- 
sition;   and  the  archbishop,  in  his  requisition, 
omits  the  word  **  province.      It  is  not  for  me  to 
say  that  it  was  a  mere  accident  or  blunder,  or 
that  it  was  not  done  intentionally.     Suppose  it 
was  done  intentionallv — suppose  the  archoishop 
thought  that  it  was  ntting  that  the  case  should 
be  heard  either  within  the  diocese  of  Bochester 
or  in  London  or  Westminster— can  we  say  that 
it  was  not  so  intended  ?    To  do  so  surely  would 
be  to  speculate  on  a  mere  suggestion  without  any 
satisfactory  foundation.    The  omission  of  the  word 
"province"  therefore  is  fatal  to  the  exercise  of 
jurisdiction  within  the  province  of  Canterbury, 
and  the  jurisdiction  has  been  exercised  at  Lam- 
beth without  any  lawful  authority.     Then  the 
question  is  whether  this  is  a  mere  irregularity,  or 
whether  this  objection  goes  to  the  jurisdiction. 
I  am  of  opinion  that  it  is  more  than  a  mere 
irregularity    and    that   it    goes   to  the  root  of 
the    jurisdiction.       It    was    intended   that   the 
archbishop  should  direct   the    place  where  the 
case  should  be  heard.    That  is  an  essential  con- 
dition of  the  exercise  of  jurisdiction,  and  there- 
fore, though  I  regret  to  be '  obliged  to  give  efiect 
to  such  an  objection,  it  is  oi  e  which  goes  to  the 
root  of  the  jurisdiction,  and  is  an  absolute  bar  to 
its  exercise. 

Mbllok,  J. — I  have  had  the  advantage  of  hear- 
ing the  question  twice  discussed,  and  I  confess 
that  the  advantage  has  been  considerable  in 
enabling  me  to  come  very  clearly  and  con- 
clusively to  the  same  opinion.  When  we 
reflect  how  this  Act  came  to  be  passed  and 
the  circumstances  under  which  it  went  through 
Parliament,  the  criticisms  it  was  exposed  to,  and 
the  safeguards  by  which  it  was  supposed  to 
be  accompanied,  I  pannot  doubt  that  this,  among 
others,  was  one  of  the  protective  provisions  which 
were  engrafted  on  the  Act.  The  Act  was  for  im- 
proving the  administration  of  the  law  as  regarded 
public  worship.  We  know  it  was  passed  with 
reference  to  certain  practices  which  had  been  sup- 
posed to  have  crept  into  the  services  of  the 
Church,  and  we  know  the  sort  of  feeling  which 
prevailed  throughout  the  country  at  Lhe  time,  and 
I  cannot  doubt  that  it  had  occurred  to  Parliament 
that    the  existing  law  and   tribunals  were  not 


sufficient  to  meet  the  exigencies  of  the  case,  vad 
that  what  was  to  be  done  was  not  merely  to  im- 
prove and  extend  the  jurisdiction  of  the  Dean  of 
the  Arches,  but  to  erect  an  entirely  new 
tribunal,  which  has  no  relation  at  all  to  the 
office  of  Dean  of  the  Arches.  It  is  only  a  ques- 
tion of  procedure  so  far  as  the  procedure  re|pi- 
lates  the  practice  of  the  new  court  wmch 
is  constituted  by  the  Act  of  Parliament,  and  which, 
prescribes  the  way  in  which  the  jurisdiction  is  to 
be  exercised.  The  provisions  in  the  Act  take 
away  from  the  bishop  the  old  mode  of  proceeding. 
For  it  is  provided  that,  unless  the  parties  agree  to 
accept  the  decision  of  the  bishop  as  final  and 
without  appeal,  the  case  is  to  be  sent  to  the  arch- 
bishop, whu  is  invested  with  authority  to  send  it 
to  the  judge,  but  with  a  requisition  preecribinK 
the  place  where  it  is  to  be  heard.  And  this  re- 
quisition is  by  the  statute  made  the  condition  of 
tne  exercise  of  the  jurisdiction.  In  this  case  by 
the  requisition  the  hearing  was  to  be  in  London 
or  Westminster  or  the  diocese  of  Bochester. 
London  in  any  such  statute,  as  in  the  Judicature 
Act,  has  always  been  understood  to  mean  the  City 
of  London,  and  certainly  when  it  is  named  as 
contradistinguished  from  Westminster,  there 
are  reasons  why  it  should  not  be  allowed  to  the 
jndge  to  hear  the  case  in  any  other  plaoe  than 
that  appointed.  It  is  not  a  mere  (question  of 
procedure ;  a  discretion  is  to  be  exercised  by  the 
archbishop.  It  is  a  new  jurisdiction,  and  the 
procedure  is  adapted  to  the  jurisdiction.  On 
these  grounds  I  have  come  clearly  and  satis- 
factorily to  the  conclusion  that  the  question  being 
one  of  jurisdiction,  the  jurisdiction  has  not  been 
well  founded,  and  that  therefore  the  proceedings 
which  went  on  in  the  absence  of  Mr.  Tooth,  were 
invalid,  and  that,  in  consequence,  a  writ  of  pro- 
hibition must  be  issued. 

LxTSH,  J. — £  also  concur,  though  I  extremely 
regret  the  necessity  I  am  nnder  of  upholding  thu 
objection.  It  is  one  of  a  purely  technical  character, 
but  there  is  nothing  to  show  that  the  defendant 
has  precluded  himself  from  raising  it ;  and  that 
bein^  so,  we  are  bound  to  give  eflfect  to  it,  though, 
considering  the  time  which  has  elapsed,  it  does 
not  come  with  a  good  grace.  I  cannot  agree  that 
the  Act  is  one  which  has  merely  altered  the  pro- 
cedure. On  «the  contrary,  it  initiates  new  and 
summary  proceedings  against  clergymen  charged 
with  certain  breaches  of  ecclesiastical  law.  It 
also  enlarges  the  authority  of  a  new  tribunal  over 
them ;  for,  whereas  before  the  Act  the  clergyman 
could  not  be  cited  out  of  his  diocese,  the  Act 
authorises  his  being  summoned  anywhere  in  the 
province.  The  authority  is  not  given  to  the 
indge,  but  to  the  archbishop,  who  is  to  direct 
where  the  case  is  to  be  heard.  This  alone  is  a 
material  extension  of  the  power  which  existed 
before  the  Act.  In  the  present  case  the  requisi- 
tion— in  the  form  given  under  the  Act — did  not 
include  the  "  province ;  "  but  the  rule  or  the  form 
was  not  binding  on  the  archbishop,  and  he  might 
have  specified  any  place  in  the  province,  according 
to  the  words  in  the  Act.  He,  however,  only  specified 
the  diocese,  or  London,  or  Westminster,  and  the 
jndge  sat  neither  in  the  diooese  nor  in  London 
nor  Westminster,  but  in  Lambeth,  where  he  had 
no  authority  to  sit.  The  defendant  did  not  appear, 
nor  was  he  bound  to  appear.  It  is  said  that 
London  may  mean  the  metropolis  at  large,  and  so 
it  may,  but  not  when  it  is  mentioned  as  contra- 
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disliiigiiishad  from  Westminster.  Therefore  it 
most  be  taken  that  the  archbishop  anthorised  the 
jodge  to  nit  in  the  City  of  London  or  in  West* 
minster,  hot  he  sat  in  neither,  and  sat  at  Lambeth, 
which  is  not  in  the  diooese.  The  defendant  was 
not  bound  to  attend  there,  and  did  not  attend. 
The  judge  proceeded  against  him  in  his  absence. 
It  is  impossible  that  snch  a  proceeding  can  stand, 
and  there  is  nothing  to  prevent  the  defendant  from 
taking  advantage  of  it.  We  are  bound,  therefore, 
to  give  effect  to  the  objection  and  to  let  the  writ 
of  prohibition  go.  Tne  same  point  was  raised 
before  us  in  the  case  of  Mr.  Dale,  but  as  there  was 
another  objection  there  which  in  itself  was  hJbal 
we  did  not  decide  this  point,  but  merely  observed 
that  it  was  one  of  a  very  serious  character.  We 
have  now  had  the  boiefit  of  a  full  argument,  and 
I  confess  that  the  view  I  had  entertained  has 
been  strenffthened  by  this  additional  areament, 
and  that  I  decide  without  any  doubt  that  the 
whole  prooeedine  was  coram  non  judtoe,  on  the 
gronnd  that  Lord  Penzance  was  not  authorised  to 
sit  where  he  did,  and  that  the  defendant  did 
not  appear;  and  that,  therefore,  there  was  no 
aathority  to  proceed  against  him  in  his  absence. 

Eule  dbeohUefor  a  prohibition. 

Solicitors    for   the   complainants,  Moore   and 
Cwrrey, 

Solicitors    for  the  respondent,   the  applicant. 
Brooks,  Jenkins^  and  Co. 


Wediip^day,  Nov.  28. 

(Before  Mellob  and  Lttsh,  JJ.) 

LoHDOK  Taaxwatr  GoicPANT  (Lixitbd)  (apps.)  v. 

Bailbt  (resp.)  (a) 

Agreement  to  oust  jwrisdiction  of  a  court  of  justice 
-  ^ynductoT  of  tramway — Geriificate  of  manager 
—6^7  Vict,  c.  86,  s.  22. 

The  respondent  entered  into  an  agreement  to  serve 
(he  appeliante  as  a  conductor,  and  deposited  bl. 
a»  security  for  the  due  discharge  of  his  duties ; 
amongst  which  he  was  to  punch  a  ticket  upon 
receipt  of  every  passenger  s  fare  according  to 
certain  rides  of  which  he  had  a  copy.  It  was 
agreed  cUso  that  the  appellants*  manager  should 
he  the  sole  judge  between  the  company  and  the 
conductor  whether  the  company  was  entitled  to 
r^in  the  whole  or  any  part  of  the  deposit ;  and 
his  certijieate  in  writing  should  be  binding  aitd 
conclusive  evidence  between  the  parties  in  all 
courts  of  justice,  and  should  bar  the  conductor  of 
oU  riglU  under  any  dreumstances  to  recover  the 
tame.  The  a^eement  expressly  excluded  its 
opvlicaiion  Jrom  criminal  offences,  and  one  of  the 
rules  stated  that  failure  to  punch  on  receipt  of  a 
fare  was  to  be  evidence  of  on  attempt  at  embezzle^ 
ment,  and  the  act  of  failure  would  be  dealt  with 
(Accordingly, 

The  appellants*  manager  certified  thai  the  company 
were  eniiUed  to  retain  the  whole  of  the  respon^ 
denfs  deposit  on  the  ground  thai  he  nad  received 
certain  passengers*  fares  withoutpunching  the 
tickets  according  to  the  rules.  The  respondent 
(WHed  to  a  stipendiary  m^igistraie  to  recover 
this  amount  under  6  f  7  Via.  e.  86,  s.  22,  and 
the  magistrate  decided  that  this  agreement  was 
not  binding. 

^^  upon  a  ease  stated,  that  this  casement  did 
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not  oust  the  jurisdletion  of  a  court  offustioe,  hut 
merely  rendered  the  certificate  a  condition  preoe- 
dent  to  the  company's  right  to  retain  the  deposit ; 
and  that  the  rule  as  to  evidence  of  embeszumesU 
wcu  nugatory.  The  agreement  was  therefore 
valid,  and  the  ease  wcu  sent  baah  to  the 
magistrate. 

This  was  a  case  stated  by  one  of  the  magistrates 
of  the  metropolitan  police  district,  pursuant  to 
sect.  2  of  the  statute  20  &  21  Yict  c.  43,  for  the 
opinion  of  the  Qaeen's  Bench  Division  of  the 
High  Court  of  Justice : — 

On  the  29th  June  1877  I  heard  a  summons 
which  had  issued  from  the  Southwark  police-court 
on  the  complaint  of  (George  Bailey,  herein  ciJled 
the  complainant,  to  the  London  Tramways  Gom- 
pany,  herein  called  the  defendants,  under  the 
22nd  section  of  6  &  7  Vict.  c.  86,  for  the  purpose 
of  having  determined  by  the  mM^strate  what,  if 
any,  sum  was  due  from  the  defendants  to  the 
complainant  in  the  matter  of  his  complaint.  The 
section  in  question  is  as  follows : 

And  be  it  enacted,  that  it  ■ball  be  lawful  for  any  justioe 
of  the  peaoe  to  hear  and  determine  tJl  matters  of  oom- 
plaint  between  any  proprietor  of  a  baoknqr  oanuwe  or 
metropolitui  stage  oeniage,  and  the  driver  or  oonanotor 
of  the  aame  reepeotiTelT,  and  to  (nrder  payment  of  any 
sum  of  mon^  that  shall  appear  to  be  due  to  either  party 
for  wages  or  for  the  eamiags  in  respect  of  any  anoh  oar- 
tmge,  or  on  aooonnt  of  any  deposit  of  money,  and  to 
order  oompensation  to  the  proprietor  in  respect  oi  damage 
or  loss,  wnioh  shall  have  arisen  through  the  negleot  or 
default  of  any  driver  or  conductor,  to  the  property  of  his 
employer  intrusted  to  his  care,  or  in  respect  of  any  sum 
of  monev  which  such  proprietor  may  have  been  lawfully 
ordered  by  a  justice  of  the  peace  to  pay,  and  which  has 
been  actually  paid  j^ursuant  to  such  oraer,  on  account  of 
the  negligence  or  wilful  misconduct  of  the  driver  or  con- 
ductor, and  to  order  such  compenaation  to  either  party  in 
respect  of  any  other  matter  of  complaint  between  uem 
as  to  such  justioe  shall  seem  proper. 

A  tramway  car  is  a  metropolitan  stage  carriage, 
and  the  complainant  was  a  conductor  in  the  service 
of  the  defendants.  He  was  by  them  discharged 
on  the  21st  June,  after  about  three  months'  service. 
On  entering  the  service  he  had  received  a  copy 
of  the  company's  rules,  and  had  signed  an  agree- 
ment (copies  of  both  which  accompanied  this 
case)  and  nad  paid  into  the  defendants*  hands  the 
sum  of  61.  as  a  deposit,  under  the  5th  clause  of  the 
agpreement.  On  the  day  of  his  discbarge,  besides  this 
deposit  money,  there  had  accrued,  as  wages  due  to 
him,  the  further  sum  of  26s,  This  entire  sam  of 
6L  bs,  the  manager  of  the  company  declared  forfeit 
to  the  defendants  (clause  6  of  the  agreement),  and 
informed  the  complainant  that  he  was  discharged 
for  omitting  doly  to  punch  or  reenter  fares  re- 
ceived by  him  from  passengers,  m  violation  of 
rule  157.  The  manager  refused  to  inform  the 
complainant  on  what  information  he  grounded  bis 
charge,  or  in  any  way  to  support  it. 

At  the  hearing  before  me  the  complainant  de- 
nied on  oath  that  he  had  ever  omitted  to  punch  or 
register  the  fares,  or  in  any  way  violate  the  com- 
pany's rules.  He  further  swore  that,  although 
the  agreement  had  been  read  over  to  him,  it  had 
been  read  so  fast  that  he  did  not  understand  its 
fall  force  and  effect  at  the  time  of  signing  it. 

For  the  defendants  no  evidence  at  all  was 
offered.  They  put  in  at  the  opening  of  the  case, 
and  entirely  relied  on,  the  accmpany  mg  certificate, 
bearing  their  manager's  signature,  objected  to 
my  receiving  any  evidence  outside  of  it,  and  urged 
that  I    was  precluded   from  deciding   the   case 
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otiierwiBe  tiian  in  aooordanoe  with  it  (clanse  7 
of  agreement). 
I  was  of  opinion — 

1.  That  it  was  not  competent  to  the  parties,  by 
contracting  themBelves  out  of  the  provisions  of 
an  important  public  general  Act  of  Parliament, 
to  preolade  a  justice  of  the  peace  from  exercising 
the  fall  jurisdiction  therein  conferred  upon  htm  ; 
and  that  I  ought  in  no  way  to  be  bound  by  the 
contract,  which  seemed  to  me  to  be  opposed  to 
the  general  policy  and  intent  of  the  statute,  and 
therefore  illegal  and  invalid.  I  accordingly  de- 
clined to  accept  the  certificate  as  evidence  of  the 
facts  therein  stated.  I  also  considered  the  agree- 
ment grossly  unreasonable  and  inequitable,  and 
that  the  possible  operation  of  it  had  not  been  fully 
understood  by  the  complainant. 

2.  Further,  I  was  of  opinion  that,  if  the  agree- 
ment be  not  absolutely  illecal  and  void ,  and  if  I 
am  compellable  to  receive  this  certificate  as  con- 
clusive evidence  against  the  complainant  that  he 
has  committed  the  offence  therein  alleged,  then 
such  offence  is  an  offence  under  1 74  of  the  com- 
pany's rules,  which  must  be  read  with  the  agree- 
ment. Bule  174,  '*  Failure  to  punch  on  receipt  of 
a  passenger^s  fare  will  be  evidence  of  an  attempt 
at  embezzlement,  and  the  act  of  failure  will  be 
dealt  with  accordingly."  That,  as  an  attemot  at 
embezzlement  is  a  criminal  offence,  and  as  such 
offences  (under  i^use  8  of  the  agreement)  are 
especially  excepted  from  the  operation  of  clauses 
5,  6,  7f  under  which  the  moneys  in  question  were 
withheld,  the  provision  making  the  certificate 
conclusive  evidence  of  the  facts  did  not  apply  to 
thifl  case,  and  that  thus,  under  the  agreement 
itself,  the  defendants  were  not  justified  in  de- 
claring the  complainant's  money  forfeit. 

And  I  accordingly  ordered  the  defendants  to 
pay  the  complainant  the  sum  claimed,  with  the 
ordinary  costs.  Whereupon  the  defendants,  being 
dissatisfied  with  my  determination  as  being  erro- 
neous in  point  of  law,  made  the  necessary  formal 
application  to  me  to  state  nnd  sign  this  case. 

If  this  honourable  court  should  be  of  opinion 
that  upon  none  of  these  grounds  stated  my  de- 
cision should  be  supported,  but  that  the  agree- 
ment between  the  parties  is  a  bar  to  ray  making 
an  award  upon  the  merits,  then  I  pray  them  to 
send  the  case  back  to  me,  with  such  directions  as 
to  them  may  seem  fit. 

The  rules  and  form  of  agreement  were  printed 
together  in  a  small  book,  a  copy  of  which  was 
given  to  the  respondent,  as  to  every  sf^rvant  of  the 
company. 

By  rule  157 : 

For  fares  paid  in  money  for  jonmeys  made  in  one  oar 
only  the  oondnctor  (except  on  routes  on  which  one 
nnitorm  fare  is  oharsed  for  aJl  distances)  will  carry  with 
him  sepaiate  sinffle  jonmey  tickets  for  each  separate  rate 
of  fare.  The  ticket  for  each  nte  will  be  difltingoiflhed  by 
a  different  oolonr.  On  receiving  a  fare  of  any  one  of  these 
rates  the  oondnctor  mnst  (before  collecting  any  other 
fare),  and  in  the  immediate  view  of  the  pc^rson  paying, 
pimch  from  a  single  ionxney  ticket  for  the  rate  of  fare 
received,  the  fignre  denoting  the  amonnt  of  snoh  fare, 
and  deliver  that  ticket  to  the  passenger  paying  snoh  fare, 
and  collect  the  ticket  again  ^m  him  jost  before  the  pas- 
senger leaves  the  car. 

By  rule  174 : 

A  breach  by  any  oondnctor  of  say  of  the  foregoing 
mlea  will  insure  his  instant  dismissal,  and  the  retention 
by  the  company  of  all  money  held  bv  the  oompanv  as 
secnrity  accormng  to  agreement.  Failure  to  punch  on 
receipt  of  a  passenger's  fare  will  be  evidence  of  an 


attempt  at  smbesslemeBt,  sad  the  aot  of  likllue  will  be 

dealt  with 


The  agreement  between  the  company  and  tlM 
conductor  provided,  amongst  other  tnings  : 

4.  The  oonduotor  will  faiihfiiUy  fulfil  aU  hu  duties  •• 
a  oonduotor  on  any  route  on  which  the  manager  irasa 
time  to  time  directs  him  to  perform  his  servioea,  aad 
faithfully  account  for  and  pay  over  to  the  oompaoy  daily, 
and  as  much  oftener  as  he  may  be  required,  all  money 
which  he  receives  for  or  on  behalf  of  the  oompaany,  aad 
especially  will  observe  aad  be  bound  by  as  w^  m1  tine 
dauses  of  the  rules  and  regulations  aforesaid,  whiek 
relate  to  conductors,  and  also  all  alterationa  from  time  to 
time  of  these  rules  aad  regulations,  or  any  of  tiiem. 

5.  The  oonduotor  will  on  the  sigiung  hereof  pay  to  tiie 
company  51.,  to  be  retained  by  the  oompaay  togeiher 
with  anv  such  interestthereon  as  ishereiaaner  mBntiomad, 
and  with,  all  wages  for  the  eurrent  week,  as  aeouri^  for 
the  due  discharge  of  his  dulaes  as  conductor,  and  for  the 
due  accounting  for  and  paying  over  to  the  oompaay  all 
money  received  by  him  for  or  on  behalf  of  the  company, 
and  for  the  due  obeervanoe  by  him  of  the  rules  and 
regulations  aforesaid,  and  all  alterationB  thereof,  and  for 
the  payment  of  all  damaMs  and  loss  occasioned  to  the 
company  or  their  property  oy  him,  and  all  damages,  fines 
and  pexutlties,  to  which  the  company  may  become  or  be 
made  liable  by  reason  of  anything  wrongfully  or  negli- 
gently done,  omitted,  or  suffered  ot  the  oonduotor,  and 
for  tiie  payment  of  aU  moneys  for  whidi  he  is  made  liable, 
and  the  satLsfaction  of  all  things  for  which  he  is  made 
responsible  by  any  of  the  clauses  of  any  of  the  said  rules 
and  regulations,  or  any  alterations  therein 

6.  In  case  of  any  breach  by  the  oondnctor  of  any  of 
the  said  rules  aad  regulations,  or  any  alterationa  therein, 
the  company  may  retain  the  whole  of  the  said  SI.  and  any 
interest  thereon,  and  the  conductor's  wages  for  the 
current  week,  as  liquidated  damages  for  snoh  breach.  In 
any  other  caae  the  amount  for  the  payment  or  satiafao- 
tion  of  which  the  said  52.  and  any  mterest  tiiereof,  and 
the  conductor's  wages  for  the  current  week  are  hcofeby 
made«  security,  may  also  be  retained  out  of  the  same 
sum  and  intereert,  and  wages  by  the  oompaay  as  Uqni- 
dated  damages. 

7.  The  manager  of  the  company  shall  be  the  sole  judoe 
between  the  oompaay  and  the  oonduotor,  whether  we 
company  is  entitled  to  retain  the  whole  or  any  part  of 
the  said  52.  and  interest,  and  wages  for  the  current  week 
as  liquidated  damages.  And  ms  certificate  in  writing 
that  the  same  or  any  given  part  thereof  stated  in  snoh 
oertifioate  are  to  be  so  retained,  and  of  the  cause  of  such 
retexKtion  shall  be  binding,  and  oondusive  evideaoe 
between  the  parties  in  all  courts  of  justioe  dvil  and 
criminal,  and  oefore  all  stipendiary  aad  polios  magistrates 
and  justices  of  the  peace,  both  that  the  amount  thereby 
certified  as  the  amonnt  to  be  retained  is  the  true  amonnt 
to  be  retained,  and  has  become  and  is  liable  to  be  so 
retained  by  the  company,  and  that  that  has  happened 
which  in  such  certificate  ia  certified  to  be  the  cause,  and 
that  it  is  a  lawful  aad  sufficient  cause  for  such  retention, 
and  such  oertifioate  shall  bar  the  conductor  of  all  right 
under  any  oiroumstanoea  to  recover  the  moneys  so 
certified  to  be  retained  or  any  part  thereof. 

8.  Provided  always  that  no  aot  or  omission  of  the  con- 
ductor amounting  to  a  criminal  offenoe  for  whioh  he 
would  or  might  be  liable  to  be  convicted  either  upon  an 
indictment  or  by  any  stipendiary  or  police  magistrate,  or 
juatice  or  justices  of  the  peace  in  a  sununary  way  is  or 
shall  be  deemed  to  be  within  the  meaning  of  the  provi- 
sions of  daases  5, 6,  and  7  hereof,  or  any  of  them. 

9.  On  the  termination  in  any  manner  of  the  service  aad 
hiring  hereby  contracted  for,  and  if  and  as  soon  as,  but 
not  luiless  the  manager  certifies  in  writing  that,  any  part 
of  the  said  SL  remains  unapplied  aad  free  from  any 
liabilily  to  be  aiq;>lied  as  aforesaid,  the  aoBOunt  whidi  he 
so  certifies  to  be  so  unapplied  a^dfree  will  be  paid  to  the 
conductor  and  subject  to  the  other  parts  of  tiiis  agree- 
ment ;  interest  at  5  per  cent,  per  annum  will  also  be 
allowed  to  the  conductor  upon  so  much  of  the  said  51.  as 
the  manager  shall  certify  to  have  from  time  to  time  been 
unapplied  and  free  &om  liability  to  be  applied  as  afore- 
said. 

The  following  was  the  certificate  referred  to : 

The  London  Tramways  Oompany  (Limited.) 
I,  William  Jacques,  the  manager  of  the  London  Tram- 
ways  Oompaay  (Limited),  in  pomanoe  and  exsceiae  of 


UAOlSTBAtes'  CAS£!fl. 


IM 


Q^.  DiY.] 


Big.  v.  Bolbrook. 


[Q.B.  Dnr. 


fha  Mi«liOKil7  k  tliis  Mialf ,  T«ftM  in  m  l»y  att  agne- 
BMBt  Bade  the  twelftk  daj  of  April  1877,  made  betweoi 
flia  Lcmdon  Tramways  Compaiiy  (Limited),  and  George 
Bafley,  as  a  ooiidaotor  on  the  tramways  of  toat  oompany, 
and  01  every  other  anthortty  reeted  in  me,  do,  by  this  my 
owtifleato  m  wiitlng,   certify  as  foUowa,  that  la  to 

That  tibe  aaid  oompany  ia  entitled  to  retain  aa  liqnip 
d^ed  managera,  and  for  the  oanae  herein  mentioned,  the 
whole  of  the  anm  of  ftre  pounds  paid  by  the  said  George 
IkSlef  to  the  said  oompany,  as  in  the  said  agreement  is 
ttflotioned,  and  all  Interest  thereon  in  the  said  agreement 
nferred  to  Jand  the  snm  of  one  ponnd  five  shillings, 
whieh  I  oert^y  to  be  theamoont  of  the  wagee  of  the  said 
George  Bailey,  under  the  said  agreement  for  the  week 
ourrent  at  thetime  of  his  diHTniasal  from  the  serrioe  of 
te  oompany,  which  took  pUuse  on  the  20th  day  of  June 
1077,  and]  that  the  said  sums  and  interest  are  to  be  so 
letabed  by  the  oompany  for  the  oause 


And  that  the  cause  of  such  retention  as  aforesaid  is 
that  the  said  GeorM  Balle/,  on  the  18th  of  June  1877 
oommitted  a  breach  of  t£e  "rules  and  regulations 
for  the  oiBcera  and  serrenta  of  the  London  Tram- 
ways Company  (Limited),"  in  the  said  agreement  men- 
tioned, in  that  on  the  said  18th  of  June  the  said  Geone 
Bailey  did,  between  Brixton  and  Blackfriars,  in  the 
oounfy  of  Snrrey,  receiye  from  se^en  passengers  then 
riding  in  and  npon  a  tramway  car  of  the  ssid  company, 
their  faiee  of  one  of  the  rates  mentioned  in  rule  157  of 
the  said  roles  and  regulatians,  and  did  not,  before  col- 
Itoting  any  other  fare,  and  in  the  immediate  Tiew  of  the 
pcfsoas  paying  punch  from  sin^^  journey  tickets  for  the 
n^  of  faree  reoeiyed  the  figures  denoting  such  faxes,  con- 
trary to  157  of  the  same  rules  and  regulations. 
Dated  this  28th  day  of  June  1877. 

Witnesa  WiUiam  Button  CUder. 
William  Jaques. 
Managsrof  the  London  Tramways  Gompany  (Limited). 

Kemp,  Q.G.  (with  him  John  Humphreys)  argaed 
for  the  appellants,  the  oomplaiDantB. — Tne  magia- 
trate  seema  to  have  thoagot  that  the  effect  of  the 
agreement  was  tfi  onat  the  jnriadiotioii  of  the 
oourte,  and  to  be  invalid  nnder  the  decision  of  the 
Hooae  of  Lords  in  Scott  ▼.  Av&ry  (5  H.  of  L.  Gas. 
811) ;  bat  it  really  only  provides  that  the 
manager's  oertifioate  shall  be  a  condition  pre- 
cedent to  the  company's  right  to  keep  the  money 
deposited,  jnst  in  the  same  way  as  boilding  con- 
tncte  are  made  dependent  apon  certificates  of  the 
architect.  The  agreement  ezclndes  criminal 
otTences,  but  the  certificate  is  entirely  consistent 
with  an  omission  to  panch  not  amounting  to 
criminality;  and  the  174th  rale  does  not  necessarily 
render  sach  an  omission  criminal.  [Lush,  J. — It 
cannot  possibly  do  so,  and  may  therefore  be  treated 
as  a  nnllity.]    Exactly. 

W.  Wright  (with  him  Safford)  for  the  respon- 
dent.— Jarisdiction  is  given  to  a  magistrate  in  a 
OBse  of  this  kind  by  the  section  of  the  statute 
set  oot  in  the  case,  and  no  agreement  to  oost  that 
jvisdiction  can  be  valid.  In  Seott  v.  Oorporation 
of  Liverpool  (3  De  G.  &  J.  334),  Lord  Ghelmsford, 
LC.  referring  to  cases  of  this  kind,  where  the 
parties  have  agreed  upon  a  particular  private 
tribonal  which  shall  adjust  the  right  to  a  debt  or 
obligation  for  them,  says  (at  p.  360) :  **  A  right 
of  action  has  accrued,  and  it  would  be  against  the 
P<dicy  of  the  law  to  give  an  effect  to  an  agreement 
that  such  a  right  should  not  be  enforced  through 
the  medium  of  the  ordinary  tribunals."  Here 
the  7th  paragraph  of  the  agreement  makes  the 
manager  the  sole  judge  between  the  parties,  and 
nnden  the  whole  agreement  of  no  effect :  (Horion 
▼•  Sayert  4  H.  &  N.  648.)  Moreover,  the  ^^ree- 
vient  itself  ezpreasly  excludes  from  its  applica- 
tion anything  criminal,  and  the  rules  render  this 

aUeged  act  of  the  respondent  evidence  of  em- 


beezlementi  [Lusfi,  J. — ^Tfaat  is  merely  nngatoiy.] 
Here  was  evidence  that  the  respondent  had  ooah- 
mitted  no  breach  of  the  rules. 

Kempt  (^Ot  was  not  heard  in  reply. 

Mellob,  J. — It  appears  to  me  to  be  highly 
advisable  that  the  company  should  take  out  the) 
absurd  expression  in  the  rules  with  respect  to 
evidence  of  embezzlement;  but  we  cannot  say 
that  this  agreement  is  illegal,  nor  can  we  enter- 
tain the  objection  mode  before  the  magistrate 
that  the  man  did  not  understand  the  contract 
which  he  signed.  It  is  said  that  the  ma^strate's 
jnrisiliction  is  ousted  by  the  terms  of  this  agree- 
ment, and  in  one  sense  this  is  true ;  but  the  effect 
of  it,  as  it  appears  to  me,  is  merely  to  make  the 
manager's  certificate  conclusive  evidence  of  the 
respective  rights  of  the  company  and  the  con- 
ductor to  the  money  deposited,  do  where  money 
is  intrasted  to  a  stakeholder  in  order  that  he  may 
give  it  to  the  person  he  considers  entitled,  or 
where  a  builder  is  to  be  paid  only  upon  an  archi- 
tect's certificate,  sach  an  agreement  without  fraud 
is  binding  on  the  parties.  The  5L  deposited  is 
the  stipulated  amount  of  damages  for  a  breach  of 
the  agreement,  and  the  manager  is  to  be  the  sole 
jadge  of  the  company*s  right  to  keep  it  His  cer- 
tificate is  to  be  a  condition  precedent  to  that 
right,  and  to  be  conclusive  evidence  of  the  facts 
certified.  There  is  nothing  in  this  contrary  to 
law  or  policy,  and  it  is  binding  between  the 
parties.  I  think  the  magistrate  was  wrong,  and 
the  case  must  go  back  to  him. 

Lush,  J. — I  am  of  the  same  opinioD.  This  is  a 
civil  contract,  and  we  must  enloroe  it.  The  oon- 
dactor  leaves  to  the  company's  manager  to  deter- 
mine whether  he  forfeits  the  money  deposited 
with  the  company.  Sach  an  arrangement  con- 
stantlv  occurs  in  building  contracts,  and  I  see  no 
reason  why  it  should  not  be  binding  in  this  case. 

Judgment  for  appeUante. 

Solicitor  for  the  appellants,  H.  0.  Oo4fray. 
Solicitors  for  the  respondent,  Mose  and  aons. 


Friday,  Nov.  30. 

(Before  Gogkbu&n,  G.J.,  and  Mellob  and 

Lush,  JJ.) 

Beg.  v.  HoLBBooK.(a) 

Libel — Newepaper — AtUhoriiy  to  editor — Protection 
of  proprietor — 6  ^  7  Vict.  c.  96,  •.  7. 

Upon  a  criminal  information  for  libel  it  was  proved 
thai  the  three  defendants,  the.  proprietors  of  the 
newspaper  in  which  the  libel  appeared,  took  an 
active  part  in  the  ma/na^ement  of  the  paper,  but 
had  given  a  general  authority  to  a  competent 
editor  to  publish  whatever  he  tliought  proper  in 
the  literary  part  of  it.  At  the  trial  evidence  was 
tendered  by  the  defendants  to  prove  that  the  libel 
was  published  unthout  their  authority,  consent, 
or  knowledge,  and  without  want  of  due  care  or 
caution  on  their  part,  within  the  meaning  of  ^  Sf 
7  Yid.  c.  96,  s.  7.  The  judge  refused  to  hear  this 
evidence,  and  directed  the  jury  that  the  section 
did  not  apply.     Upon  a  rule  for  misdirection, 

Held,  by  Cochburn,  CJ.  and  Lush,  J.  (dissentiente 
Mellor,  J.),  that  notwithstanding  the  authority  to 
the  editor  it  was  a  question  for  the  jury  whether 
the  protection  given  by  this  section  applied  to  the 
defendants ;  and  that  there  must  be  a  new  trial. 

(a)  fieyorttd  by  M.  W.  McKauAa,  Beq.,  BKRlster.et.Lew. 
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Rse.  V.  HOLBBOOK. 


[Q.B.  DiY, 


This  was  a  oriminal  information  for  libel,  tried  at 
Winohester  before  Lindley,  J^  and  a  special  jury, 
a  verdict  of  gnilty  haying  l>een  found  against  tne 
defendants,  who  are  the  proprietors^nd  publishers 
of  the  PorUmouth  Times  and  Na/oal  Oazette. 

The  infonnation  had  been  granted  at  the 
instance  of  Mr.  John  Howard,  the  clerk  of  the 
peace  for  the  borough  of  Portsmouth,  who,  in 
effect,  had  been  charged  by  an  article  in  that 
newspaper  with  having  packed  a  grand  jury  at  the 
borough  Quarter  sessions,  for  the  purpose  of  im- 
properly aealin^  with  an  indictment  for  persona- 
tion at  a  municipal  election. 

The  defendants,  who  pleaded  Not  Guilty  only, 
were  proved  to  be  the  publishers  of  the  paper  and 
to  be  actively  engaged  in  the  management.  It 
appeared,  however,  that  they  employed  a  competent 
editor  to  superintend  that  part  of  the  paper  in 
which  the  libel  app>eared,  and  he  had  general 
authority  to  publish  whatever  he  thought  proper. 
The  defendants  then  tendered  evidence  to  show 
their  exemption  from  liability  under  the  7th  sec- 
tion of  Lord  Campbell's  Act  (6  A  7  Vict.  c.  96). 
This  evidence  the  learned  judge  refused  to  admit, 
and  he  directed  the  jury  that  the  defendants 
were  not  in  a  position  to  avail  themselves  of  that 
section. 

The  words  of  the  7th  section  of  6  A;  7  Yict.  c.  96, 
are. 

That  whensoever  npon  the  trial  of  anv  indiotaeiit  or 
information  for  the  pnblioation  of  a  libel,  under  the  plea 
of  not  guilty,  evidenoe  shall  have  been  given  whidh  snail 
establish  a  presnmptiTe  case  of  publication  against  the 
defendant  by  the  aot  of  any  other  person  by  his  authority, 
it  shall  be  oompetent  to  snoh  aefendant  to  prove  tiiat 
snoh  pablioation  was  made  without  his  authority,  consent, 
or  knowledge,  and  that  the  said  publication  did  not  arise 
from  want  of  due  care  or  caution  on  his  part. 

On  the  3rd  Nov.  Oole,  Q.G.  obtained  a  rule  niai 
for  a  new  trial  on  behalf  of  the  defendants,  on  the 
ground  of  misdirection  in  the  jndge*s  statement 
that  the  defendants  were  criminally  responsible 
for  the  publication  of  the  libel,  although  tney  had 
appointed  a  comf>etent  editor  to  conduct  the  news- 
paper, and  that  the  publication  was  made  without 
their  actual  authority,  consent,  or  knowledge, 
and  did  not  arise  from  want  of  due  care  or  caution 
on  their  part. 

Oha/rlea,  Q.C.  and  A.L.  Smith  now  showed  cause 
for  the  prosecution. — Here  the  evidence  established 
an  actual  publication  under  the  general  authority 
given  to  the  editor  by  the  defendants,  and  there- 
fore this  was  not  the  mischief  aimed  at  by  the 
remedy  given  in  this  section.  It  was  held  by  the 
Exchequer  Chamber  in  Parkes  v.  Prescott  (L.  Rep. 
4  Ex.  169)  that  the  criminal  liability  for  a  libel 
published  by  authority  was  more  extensive  even 
than  the  civil  liability.  No  doubt  as  far  back 
as  1770  we  find  it  stated  that  primd  facie  evidence 
of  publication,  such  as  public  exposure  for  sale  and 
selling  at  the  defendants*  shop,  might  be  rebutted 
by  evidence  in  exculpation  (Bex  v.  Almout  5  Burr. 
2686),  but  there  is  no  subsequent  case  in  which 
that  dictum  has  been  acted  upon.  From  that  time 
the  law  and  practice  concerning  libel  seems  to 
have  become  more  stringent  against  publishers, 
except  so  far  as  Mr.  Fox's  Libel  Act  (32  Gteo.  3, 
c.  60)  relieved  them  by  empowering  the  jury  to 
give  a  general  verdict  upon  the  whole  matter  in 
in  sue,  and  abolished  the  previous  limitation  of 
their,  nght  to  consider  the  publication  only,  which 
was  the  law  as  laid  down  in  Bex  v.  The  Dean  of 
6L  Asaph,  reported  in  a  note  to  Ee»  v.  Withers 


(3  7.  Bep.  428).  In  1819  (Bex  v.  WaUer,  3  Bsp* 
21)  Lord  Kenyon  said  at  Nisi  Prias,  "  he  was 
clearly  of  opinion  that  the  proprietor  of  a  news- 
paper was  answerable  criminally  as  well  as  civilly 
for  the  acts  of  his  servants  or  agents  for  misooa* 
duct  in  the  conducting  of  a  newspaper.  That 
was  not  his  opinion  only,  but  tnat  of  Lord 
Hale,  Powell,  J.,  and  Foster,  J.  :  all  high  law- 
authorities,  and  to  which  he  subscribed*  This 
was  the  old  and  received  law  for  above  a  oentnry ; 
and  was  not  to  be  broken  in  npon  by  any  new 
doctrine  upon  libels."  This  ruling  was  followed 
by  Lord  Tenterden  at  Nisi  Prius  in  Bex  t.  ChUeh 
(Moo.  &  Malk.  433),  who,  in  summing  up  the 
second  trial  of  the  same  defendants,  said  (p.  438) : 
"  I  tell  yon  to-day,  as  I  thought  myself  bound  to 
tell  the  jury  yesterday,  that  the  proprietor  of  a  newB- 
paper  is  criminally  answerable  for  what  appears  in 
it ;  I  do  not  mean  to  say,  nor  ever  did  mean  to  say, 
that  some  possible  case  may  not  occur  in  which  he 
would  be  exempt,  but  generally  speaking  he  is 
answerable."  So  in  Hawkins'  Pleas  of  the  Grown, 
Bk.  1,  ch.  28,  sect.  10,  we  find,  "  And  it  is  said 
not  to  be  material  whether  he  who  disperaes  a 
libel  knew  anything  of  the  contents  or  effect  of  it 
or  not."  There  are  also  dicta  of  Lord  Lyndhurst, 
O.B.,  and  Alderson,  B.,  in  Oolbum  v.  Patmore 
(1  Or.  M.  &  B.  73),  which  adopt  this  view  of  the 
law.  The  former  said  (p.  77) :  "  There  is  this  dis- 
tinction between  the  case  of  libel  and  that  of  other 
acts  committed  by  servants,  that  whether  the  libel 
be  published  negligently  or  wilfully,  the  master  is 
responsible,  but  in  other  cases  he  is  answerable 
onlv  where  the  act  is  negligent."  Alderson,  B. 
adoed  :  "  A  master  is  presumed  to  authorise  the 
insertion  of  a  libel ;  in  other  cases  the  master  is 
not  presumed  to  authorise  the  wilful  aot  of  his 
servant  in  committing  a  tort.  Does  not  the 
proprietor  of  a  newspaper  give  authority  to  the 
editor  to  publish  everything,  libellous  or  not  P 
Does  not  such  a  general  authority  cover  the 
publication  of  a  libel  P  "  In  the  case  above  men- 
tioned (Bex  V.  Outch)  the  defendants  were  proved 
to  be  proprietors  of  the  newspaper  in  what  is 
said  to  have  been  then  the  usual  manner,  bT 
their  affidavit  filed  at  the  Stamp  offioe,  and  no 
evidence  on  the  point  was  ofifered.  Similar  evi- 
dence by  declaration  and  certified  copy  was  made 
conclusive  against  the  publisher  by  6  &  7  Will.  4s 
c  76,  s.  7 ;  and  although  that  section  was  repealed 
by  32  &  33  Yict.  c.  24,  s.  1,  it  was  the  law  at  the 
time  Lord  Campbell's  Act  (6  &  7  Vict.  o.  96),  was 
passed,  and  that  evidence  must  have  been  intended 
by  the  description  of  *'  evidence  which  shall  estab- 
lish a  presumptive  case  of  publication  against  the 
defendant,"  contained  in  the  7th  section.  To  meet 
this  presumption  created  by  the  registration,  that 
section  provides  a  protection  for  a  publisher  if  he 
can  prove  that  the  libel  was  published  without  his 
authority,  consent,  or  knowledge,  and  without 
want  of  due  care  or  caution,  as  by  the  insertion  of 
a  libel  by  an  unauthorised  person.  It  was  not, 
however,  intended  in  any  way  to  apply  to  a  case 
like  the  present  where  the  publisher's  general 
authority  to  the  editor  is  proved,  nor  where  the 
publisher  is  the  manager  of  his  own  paper,  and 
no  libel  can  appear  in  it  if  duo  care  and  oaation 
be  exercised.  This  is  implied  by  the  note  to  this 
section  contained  in  Ghitty's  Statutes,  vol.  2  (3rd 
edit.  1865),  p.  1254.  That  a  general  authority  of 
this  kind  should  render  the  dSendants  liable  here 
.  is  sapported  by  the  decision  to  that  effect  with 
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raspeofe  toafiradalent  misrepreBcintatioii  in  Bar- 
wide  y.  SnglUh  JokU  Stock  Bank  (L.  Bep.  2  Ez. 
259).  [Lush,  J. — ^That  is  with  respeot  to  oivil 
Ikibality.]  It  was  Bimilarly  hold  upon  an  indiot- 
mont  for  a  naiaanoe  in 

E^g.  T.  SUphma^  L.  Bep.  1 Q.  B.  702. 

OoUt  Q.C.  and  FoUcard  supported  the  rule. — 
The  last  case  cited  {Reg.  t.  Stephem)  was  expressly 
determined  on  the  ground  that  there  was  no  other 
remedy  bat  an  indictment,  and  that  it  was  in  the 
nature  of  a  oiyil  prooeedinff.  In  aU  cases  of  criminal 
liability  except  hbel,  the  role  is  and  has  always  been 
admittedly  that  a  person  cannot  be  responsible 
without  Diowledge  and  consent  for  the  illegal  act 
of  his  seryant  or  agent.  £yen  at  the  time  of  Be» 
y.  Almor^  in  the  year  1770,  it  was  possible  to  rebut 
the  exoepticm  to  this  rule  with  respect  to  libeL 
The  presumntion  against  the  publisher,  although 
strengthenea  by  the  course  of  practice  before 
Lord  Campbell's  Act,  was  alwas  regarded  as  an 
anomaly ;  and  it  was  to  put  an  end  to  this  anomaly, 
and  not  merely  for  the  purpose  of  abolishing  a 
particular  mode  of  proof,  that  the  7th  section  was 
enacted.  This  is  a  case  to  which  that  section  is 
exactly  applicable,  and  the  defendants  ought  to 
haye  been  allowed  to  adduce  the  eyidence  which 
they  tendered  at  the  trial. 

GocKBUBN,  G.J. — I  am  of  opinion  that  this  rule 
must  be  made  absolute.  The  facts,  as  I  under- 
stand them,  show  that  the  defendants  are  the 
three  joint  proprietors  of  this  newspaper ;  but  it 
appears  that,  when  not  absent  from  Portsmouth, 
the  duties  of  conducting  the  paper  are  diyided 
between  four  persons,  yiz.,  the  three  defendants 
and  an  editor  appointed  by  them  to  manage  the 
literary  department.  The  defendants  undertake 
respectively  the  commercial,  the  advertising,  and 
the  publishing  duties.  At  the  time  of  the  publica- 
tion of  this  libel  one  of  the  defendants  was  absent 
in  Somerset  on  account  of  his  health,  and  he 
dearly  was  not  cognisant  of  the  publication.  The 
others  were  present,  and  discharging  their  ordi- 
nary duties,  but,  as  the  editor  had  full  discretion 
to  publish  whatever  he  thought  proper  in  that 
department  which  issued  the  libellous  publication, 
without  consulting  them,  all  the  defendants  mast 
be  taken,  for  the  purpose  of  this  rule,  to 
haye  known  nothing  of  the  insertion  of  the  article 
complained  of.  The  question  is  whether  the  defen- 
dants, or  either  of  them,  are  criminally  responsible. 
It  is  an  undoubted  principle  of  law  that  a  man 
la  reeponsible  criminally  only  for  his  own  acts, 
or  those  authorised  expressly  by  him  through  his 
appointed  agent.  It  is  not  to  be  implied  or  in- 
ferred, from  the  fact  that  the  defendants  gave 
their  editor  a  general  authority  to  manage  the 
paper  ps  he  thought  proper,  that  they  authorised 
him  to  do  what  was  unlawful  in  Uie  conduct  of 
his  ordinary  business.  Although  this  is  the  rule 
of  law,  there  seems  to  have  Men  introduced  an 
exception  with  respect  to  libel.  Lord  Tenterden, 
at  Nisi  Prius,  in  1829,  following  a  preyious 
direction  of  Lord  Kenyon,  and  a  statement  of  the 
Uiw  in  Hawkins'  Pleas  of  the  Crown,  laid  down 
that  a  proprietor  of  a  newspaper  was  criminally 
mponsible  for  a  libel,  although  he  took  no  part 
in  the  pablication  of  the  newspaper,  nor  of  the 
libel  in  question.  He  further  proceeded  to  justify 
this  ruling,  and  expatiated  upon  the  danger  to  tfaie 
public  whioh  its  modification  might  cause.  It  is 
not  necessary  to  say  how  far  we  aissent  from  that 
doctrine;  it  was  considered  an  anomaly  by  high 


authority  at  the  time,  and  I  cannot  doubt  that  the 
7Ui  section  of  Lord  Campbell's  Act  was  passed  to 
put  an  end  to  it.    It  has  been  suggested  that  the 
object  of  this  legislation  was  only  to  get  rid  of  the 
presumption  from    particular  evidence    created 
by  previous  statute,  or  to  iu>ply  to  a  case  where 
the  libel  has  been  inserted  by  some  one  who  had 
no  authority  to  interfere  at  all  with  the  publication* 
The  answer  to  both  these  suggestions  is  that  the 
section  was  unnecessary  for  the  aocompliBhment 
of  either  of  these  objects,  and  I  can  come  to  no 
other  conclusion  than   that  it  was  intended  by 
these  words   to   reverse  this    anomaly,  and   to 
render  libel  subject  to  the  general  law.    If  then, 
as  I  think,  this  provision  was  designed  to  protect 
the   proprietor  of   a   newspaper   from   criminal 
responsibility    for   the  act   of    another   person, 
committed  through  no  fault  of  his  and  without 
his  authority,  does  not  the  case  here  come  within 
its  application?     As  to  the  defendant  who  was 
absent,  he  clearly  is  protected  unless  the  prose- 
cution can  show  that  his  general  authority  to  the 
editor  expressly  included  power  to  publish  libels. 
As  to  the  other  two  defendants,  the  section  pro- 
vides protection  from  liability  for  a  publication 
made  without  a  publisher's  authority,  consent, 
or  knowledge,  if  ne  has  exercised  due  care  and 
caution :  it  would  then  be  a  question  for  the  lury 
looking  at  all  the  circumstances,  whether  those 
defendants  can  show  themselves  entitled  to  that 
protection.    If  the  jury  should  be  in  the  defen* 
dants'  favour  on  these  points  they  can  neither  of 
them  be  criminally  liable.    I  say  nothine  about 
their  position  civilly,  but  it  seems  to  me  that  the 
section  can  have  no  application  at  all  if  it  does 
not  apply  to  this  case.    It  is  not  for  us  to  say 
whether  it  is  expedient  or  desirable   that  pro- 
prietors of   newspapers    should   be   freed  m>m 
liability  under  such  circumstances,  and  I  do  not 
consider  that  question.    Simply  this  section  is,  in 
my  opinion,  applicable  to  the  facts  upon  which 
tms  role  has  oeen  gpnuted;  I  think  it  must  be 
made  absolute,  and  the  case  must  go  back  for  a 
new  trial. 

Mellos,  J. — I  regret  much  that  I  am  unable  to 
concur  with  the  Lord  Chief  Justice  and  my 
brother  Lush  in  their  view  of  this  matter.  I 
dissent  with  the  ^eatest  diffidence,  but  I  cannot* 
think  that  the  Legislature  intended  to  apply  sect. 
7  of  this  Act  to  persons  situated  as  these  defen- 
dants are.  They  do  not  in  the  ordinary  way  live 
at  any  distance  from  the  publishing  office,  th^y 
do  not  keep  away  from  the  general  management 
of  the  paper,  and  the  whole  basiness  is  conducted 
for  their  profit  and  by  their  authority.  The 
editor  might  by  inadvertence  have  published  this 
libel,  but  the  want  of  care  would  then  deprive  the 
publication  of  the  protection  given  in  the  Act.  I 
think,  too,  that  the  absent  partner  is  in  the  same 
position  as  the  other  two;  they  all  gave  their 
editor  a  general  authority  to  do  what  he  liked ; 
they  vested  their  discretion  in  him,  they  put 
themselves  in  his  hands,  and  they  must  be  taken  to 
have  authorised  whatever  he  has  done.  The  7th 
section  requires  not  only  the  absence  of  aathority, 
consent,  and  knowledge,  but  also  the  presence  of 
care  and  caution.  I  ouite  agree  that,  upon  the 
evidence  adduced  at  the  trial,  this  libel,  mast  be 
taken  to  have  been  published  without  the  know- 
ledge of  the  defendants ;  but,  to  be  exempt  from 
liability,  they  must  further  prove  that  it  was 
beyond  the  authority  they  had  giyen  to  their 
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ddhdf,  ftiid  that  they  were  dcily  oarefnl  iiild 
^utiOnfl  in  irespect  ti  its  J)abli(3atiot.  If  my 
brotheir  Lindley  took  the  view  that  the  stntate 
did  tiot  apply  becattde  the  defbadante  ootdd  not 
ehow  all  or  some  of  these  conditions  of  ezemp* 
tion,  he  seems  to  me  to  have  been  right  in  his 
snmmins  np  and  refusal  to  hear  the  etidenoe 
tenderecf.  Proprietors  who  take  part  in  the 
tkianagement  of  their  paper,  but  commit  them* 
selves  to  the  discretion  en  an  editor  who  is  care- 
less, cannot  e&cape  responsibility;  bat  if  the  failnre 
in  Care  is  not  aue  to  the  proprietors  themselves, 
or  to  the  person  whom  they  trust,  then  it 
may  be  that  this  clause  applies.  The  defendants^ 
here  take  various  parts  iu  managing  their  paper, 
and  the  learned  iudge  was  riffht,  in  my  opinion,  if 
he  said  upon  the  etddence  before  him  that  the 
Cbel  Was  published  with  the  defendants'  an* 
ihority  and  consent,  if  not  with  their  actual 
knowledge,  and  that  the  protection  given  by  this 
section  did  not  cCver  them  unless  they  showed  no 
want  of  care  on  the  part  of  the  editor.  The  case^ 
however,  must  go  for  a  new  trial  upon  the 
judgment  of  the  majority  of  the  court. 

Lxjslt,  J. — ^There  are  two  questions  for  our  con- 
sideration ;  one  as  to  the  construction  of  the  7th 
section  of  Lord  Oampbell's  Act ;  the  other,  whether 
the  evidence  adduced  at  the  trial  was  safficient  to 
justify  the  direction  that  this  section  did  not 
protect  the  defendants.  And,  first,  what  was  the 
object  of  this  section?  The  Act  professes  to 
amend  the  law  of  libel,  and  to  understand  thisi 
particular  provision  we  must  consider  what  was 
the  state  of  the  previous  law.  We  find  that  a 
proprietor  was  then  liable  criminally  for  the  pub- 
lication of  a  libel  in  his  paper  without  his  know* 
ledge  or  authority.  This  was  admitted  to  be  an 
anomaly  and  felt  to  be  a  hardship.  The  nuisance  case 
cited  is  quite  a  different  matter;  that  was  a  public 
injury  for  which  there  was  no  private  remedy^ 
whilst  a  libel  is  a  private  injury  for  which  a  public 
remedy  has  been  added  to  the  existing  privata 
one.  I  do  not  feel  at  liberty  to  apply  to  this 
section  the  limited  interpretation  which  has  been 
sufl^fl^ested.  What  is  the  fair  meanin«y  of  the  words  P 
They  seem  to  me  to  exactly  apply  to  a  proprietor 
Whose  editor  admits  into  the  paper  libels  without 
his  authority.  The  last  part  of  the  section  must 
mean  that  a  proprietor  is  bound  to  exercise  proper 
care  and  caution  in  his  appointment  of  an  editor ; 
and,  if  he  does  that,  he  is  not  responsible  for  the 
editor's  acts  done  without  his  authority,  consent, 
or  knowledge.  This  is  the  remedy  which  the 
Legislature  would  naturally  apply  to  sUch  an 
admitted  anomaly  as  this  rule  of  law  was.  There 
is  ample  protection  for  the  public  without  injury 
to  the  proprietor.  The  eviaence  tendered  in  this 
case  ought  to  have  been  admitted ;  and  it  might 
have  been  sufficient,  as  it  seems  to  me,  to  have 
justified  the  jury  in  finding  for  the  defendants. 

Bule  aheolide  for  a  new  trial. 

Solioitors  for  prosecution,  Gregory ,  Boiodiffe^, 
afid  Co,f  for  John  Howard,  Portsmouth. 

Solicitors  for  defence.  Ford  and  Ford. 


Mmtdayt  Dee,  10< 

(BefoM  GoCKBUBK,  0.  J.,  Mbllca  and  Ltrsft,  JJ.) 

GuETis  (app.)  V.  Buss  (resp.)  (a) 

Appeal  to  QuaHer  Seeeiom-^Notiee  to  court  qf 
eummary  jwnediction-^Servio&^Addrese^^on^ 
vieUan  for  hemg  fownd  cirU»AH-85  ^  86  VtdL  e. 
H  ft.  12,  52. 

The  appelldnt  iJdai  danift^ed  by  jiUtiM  of  ik^ 
Ovnque  Ports,  Htting  at  BcmMgote,  of  being  found 
drwnk  under  the  Liceneing  Att  1872, 1. 12.  FUt^ 
day$  afterwards  he  served  u^pon  the  deth  to  ihs 
justicet,  sitting  at  RamsgaJte,  a  notice  of  appeal 
purporting  to  oe  in  aecorda/nee  i»Uh  sect,  52,  sub* 
sect,  2  of  that  Act,  but  addressed  generally  to  the 
Justices  of  the  Ginque  Potts  and  the  respondent. 
Neither  of  the  justices  who  heard  the  eomolaini 
received  any  notice  of  appeal.  The  Recorder  ai 
Quarter  Seesione  held  the  notice  bad,  and  did  not 
proceed  on  the  merits.  Re  granted  a  caee,  ho%ih 
ever,  on  the  suffldency  of  the  notice  of  appeoL 

Seld,  on  rule  for  mandamus  to  the  recorder  to  hear 

the  meriis,  that  this  wcls  not  notice  to  the  court  of 

summary  jurisdiction  of  the  appeUanfs  intention 

to  appeal,  within  the  words  of  the  said  sub'SeC' 

Hon;    and  that  the  recorder  wa^  not  bound  to 

hear  the  merits  if  he  considered  he  had  no  jikrie- 

diction. 

This    was  a  rule  nisi  calling  upon  the  deputy 

recoarder    of    the     borough    and     Cinque    JPort 

of  •  Sandwich  in  the   county  of  Kent,  to  show 

cause     why      a    writ      of     mandamus    should 

not  issue  diregted  to  him  commanding  him  to 

enter  or  cause  uo  bo  entered  continuances  from 

session  to  session  to   the  next  general  quarter 

sessions  of  the  peace,  to  be  holden  in  and  for  the 

said  borough  and  cinque  pore,  upon  the  appeal  of 

Horace  Curtis  against  a  certain 'conviction  bearing 

date  on  or  about  the  16th  of  April  last,  whereby 

the  said  Horace  Curtis  was  convicted  of  having 

been  found  drunk  on  certain  premises  situate  in 

the  liberty  of  Bamsgate,  licensed  for  the  sale  of 

intoxicating  liquors  by  retail ;  and  at  such  next 

ffeneral  quarter  sessions  of  the  peace  to  hear  and 

determine  the  merits  of  the  said  appeal. 

The  appellant,  the  said  Horace  Curtis,  wae 
charged,  on  the  said  16th  April,  in  the  Town  Hall, 
Bamsgate,  before  seven  justioesof  the  Cinque  Porta 
(of  which  Bamsgate  is  a  liberty),  sitting  in  petty 
sessions,  under  the  Intoxicating  Liquors  Licensing 
Act  1872  (35  &  36  Vict.  o.  94),  s.  12,  with  having 
been  found  drunk,  on  the  night  of  the  4th  April, 
in  certain  premises  in  Bamsgate  licensed  for  the 
sale  of  intoxicating  liquors  by  retaiL  The  charge 
was  made  against  the  appellant  by  Edward  Buss, 
superintendent  of  the  Bamsgate  police,  who  was 
respondent  in  the  said  appeal ;  and  the  said  justioee 
convicted  the  appellant  and  fined  him  10s.  and 
costs. 

Two  only  of  the  said  seven  justices  signed  the 
conviction. 

On  the  21st  April  the  following  notice  and 
grounds  of  appeal,  signed  by  the  appellant's 
solicitor,  were  served  upoii  the  respondent,  and 
also  upon  the  clerk  to  the  justices  who  sit  in  petty 
sessions  at  Bamsgate ;  but  no  notice  of  appeal  wae 
received  by  any  of  tiie  seven  justices  who  were  aa 
the  bench  when  the  appellant  was  convicted : 

''To  Her  Majesty's  justices  of  the  peace  in  aasd 
for  the   liberties  of  the  Cinque  Ports,  and   to 

(a)  B«port#d  by  X.  W.  ICoKIlIaB,  Ssq.,  BllRlit8»4Ml-I*#. 
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Bdwftrd  BnsB,  chief  officer  of  police  in  the  parish 
of  Bamsgate. 

^  I  hereby,  on  behalf  of  Horace  CartiB,  who  was 
ooBTictod  at  the  Town  HaU«  Bamsgate  aforesaid, 
on  the  16th  day  of  April  instant,  St  being  found 
drunk  on  certain  premises,  licensed  for  sale  of 
intoxicating  lienors  by  retail,  there  situate,  and 
in  the  oocapation  of  one  John  Overy  Eve,  give 
yoa  and  each  of  yon  notice  that  it  is  the  intention 
of  the  said  Horace  Curtis  to  appeal  against  such 
eonTiction  at  the  next  general  quarter  sessions  to 
be  held  at  Sandwich,  on  the  gpround  that  such 
oonviction  was  against  the  weight  of  evidence 
produced  at  the  hearing  and  trial  of  the  complaint 
and  information  upon  which  the  said  conviction 
was  made. 

«'  Dated  the  2l8t  April  1877. 

**  H.  W.  DoaMAH, 
"  Solicitor  for  the  said  Horace  Curtis. " 

On  the  23rd  April  the  appellant  and  two  sureties 
duly  entered  into  recognisances  to  prosecute  this 
appeal;  and  the  boniT recited  the  conviction  as 
having  been  made  by  the  two  justices  who  signed 
it,  giving  their  names  in  full,  and  describing  them 
as  "  two  of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  liberties  of  the  Cinque  Ports." 

At  the  hearing  of  the  appeal  at  quarter  sessions, 
the  Deputy  Recorder,  upon  the  application  of  the 
respondent's  counsel,  held  that  service  of  notice  of 
appeal  upon  the  clerk  to  the  justices  only,  and  not 
opon  any  of  the  justices,  was  an  insufficient  notice 
to  the  court  of  summary  jurisdiction,  within 
the  meaning  of  sect.  52,  sub.-sect.  2,  ot  the  said 
Licensing  Act  1872,  and  that  he  bad  therefore  no 
jurisdiction  to  hear  the  appeal.  He,  however, 
granted  a  special  case  for  the  consideration  of 
the  point  of  law  by  the  Queen's  Bench  Division. 
A  special  case  raising  the  question  was  ac- 
cordingly settled  bv  the  parties;  but  their  at- 
tention being  called  to  Beg,  v.  fiutton  Coldfield 
(L.  Bep.  9  Q.  B.  153),  the  appellant  moved  this 
rule,  instead  of  proceeding  therewith. 

By  sect.  52  of  the  said  Act  it  is  enacted  that : 

^  If  any  person  feels  aggrieved  by  any  order  or  oonyio- 
Uou  made  bv  a  ooort  of  snmmary  jnxisdiotion,  the  person 
•o  aggriered  may  appeal  therefrom,  snbjeot  to  the  oondi- 
tiona  and  regulations  following,  .... 

(2.)  The  i^ypellant  shall,  within  seTsn  days  after  the 
oause  of  appeal  has  arisen,  giye  notice  to  the  other 
party,  and  to  the  ooort  of  snmmazy  jnziadiotion,  of  his 
intention  to  appeal,  and  of  the  groond  thereof . 

Kinggford  showed  cause  against  the  rule  on 
behalf  of  the  respondent. — The  two  objections  to 
this  notice  are,  (1)  that  its  address  to  the  justices 
of  the  Cinque  Ports  is  too  wide;  it  should  have 
been  limited  to  those  who  conricted  the  appellant ; 
and  (2)  that  its  service  upon  the  clerk  to  the 
justices  was  no  serrice  upon  the  court  of  summary 
jurisdiction .  No  judicial  interpretation  has  yet 
been  put  upon  the  required  notice  to  the  court  of 
snmmary  jurisdiction;  but  it  has  been  held  under 
words  requiring  a  person,  aggrieved  by  an  order 
or  conviction  made  by  any  justice,  to  give  notice 
in  writing  to  such  justice  that  it  was  not  enough, 
xn^  the  case  of  a  conviction  under  the  General 
Highway  Act  by  two  justices,  to  serve  a  notice 
only  on  one  although  addressed  to  both,  and 
although  it  was  proved  that  the  justice  who 
received  the  notice  passed  it  on  to  the  clerk  of  the 
jnstices.  The  validity  of  the  notice  in  this 
present  oaee  in  not  affected  l^  Beg,  v.  Eaves 
(L,  Bep.  5  Q.  B.  75),  where  it  was   held  that 


service  upon  the  deric  in  the  preaenoe  of  the 
justioes  was  servioe  upon  the  justices  Similar 
words  are  used  with  respect  to  notice  upon  the 
court  of  summary  jurisdiction  in  84  &  85  Vict.  c. 
32,  s.  8,  sub-sect.  2 ;  but  the  effect  of  them  has  not 
been  considered,  although  Bea,  v.  QoodaH  (L. 
Bep.  9  Q.  B.  559)  was  decided  upon  other  pro- 
visions of  the  Act. 

Deane  supported  the  rule. — ^The  effect  of  Beg,  v. 
Button  Ooldfield  (L.  Bep.  9  Q.  B.  158)  is  that  this 
appeal  must  be  heard  at  the  quarter  sessions  upon 
the  merits  before  the  preliminary  objection  to  the 
notices  can  be  brought  before  this  court.  This 
rule,  therefore,  must  be  made  absolute.  [Lush, 
J. — ^The  frule  is,  that  the  quarter  sessions  may 
hear  and  determine  the  appeal.  How  can  we 
direct  that  court  to  determine  a  matter  in  which  It 
may  have  no  jurisdiction  P  Cockbubv,  O.J. — 
We  must  decide  the  validity  of  the  notice  of 
appeal  first.]  The  question  on  that  point  is 
whether  the  words  requiring  notice  to  the  court  of 
summary  jurisdiction  mean  that  the  appellant 
must  serve  notice  upon  each  magistrate  wno  was 
on  the  bench  during  the  hearing.  The  appeUant 
is  allowed  seven  days  in  which  to  make 'his  appeal, 
and  before  that  he  may  be  unable  to  find  out  who 
or  where  those  magistrates  are.  [Lush,  J.— At 
all  events  the  appellant  here  had  the  names  of  the 
justices  who  signed  the  conviction  in  his  recog- 
nisances within  the  time  allowed.]  The  2nd  sub- 
section of  this  52ud  section  does  not  require  notice 
in  writing,  therefore  the  clerk's  verbal  information 
to  the  justices  is  suflScient. 

CocKBUBK,  C.J. — This  rule  must  be  discharged 
on  the  ground  that  the  deputy  recorder  was  right 
in  refusing  to  hear  the  appeal.  It  was  quite 
within  his  jurisdiction  to  decide  that  the  notices 
of  appeal  were  not  valid,  and  upon  that  decision 
his  jurisdiction  was  ousted.  It  might  be  a  ques- 
tion whether,  upon  the  authority  of  Ba^.  v.  Button 
Coldfield,  we  could  consider  the  propriety  of  this 
decision  upon  a  special  case,  even  if  the  merits  of 
the  appeal  had  been  afterwards  heard.  It  is  not 
necessary,  however,  to  allude  to  it,  because  the 
point  of  law  whether  there  was  jurisdiction  to 
hear  the  appeal  upon  these  notices  is  more  pro- 
perly raised  oy  this  rale.  One  object  of  the  52nd 
section  of  85  &  36  Yict.  c.  94  is,  that  an  appeal 
against  a  conviction  bv  justices  should  be  brought 
to  the  knowledge  of  those  justices  who  took  part 
in  it.  It  is  certainly  not  sufficient  to  serve  a 
notice  under  the  2nd  sub- section  upon  the  clerk 
to  the  bench  in  the  absence  of  the  justices  who 
heard  the  complaint.  It  should  not  only  be  served 
upon  those  justices  in  person,  but  I  think  it  ought 
to  be  addressed  to  the  particular  bench  of  the 
division  or  borough  which  formed  the  court  of 
summary  jurisdiction.  It  is  clear  that  this  notice 
of  appeal  was  bad,  and  therefore  this  rule  must 
be  discharged. 

MxLLOB,  J. — It  turns  out  that  this  notice  was 
clearly  insufficient,  and  the  deputy  recorder  has 
rightly  decided  not  to  near  the  appeal.  If  it  had 
been  otherwise,  and  the  notice  were  good,  we 
could  have  interfered  by  mandamus,  and  directed 
the  hearing  on  the  merits.  This  would  be  useless, 
however,  until  the  preliminary  question  is  decided. 

Lush,  J. — ^This  bein^  a  rule  for  mandamus,  we 
must  decide  the  preliminary  question,  whether 
the  notice  of  app^l  was  ^ood.  Clearly,  this  was 
not  a  proper  service ;  it  is  no  duty  of  a  justice's 
clerk  to  serve  such  a -notice  upon  the  members  of 


u< 


MAGISTRATES*    OASES. 


Q3.  Div.] 


Tbbb  (app4) .«.  J0VI8  (reap.) 


[QJi.  Dn. 


his  bench,  and  the  jastioes  who  heard  the  com- 
plaint  oaffht  to  have  an  opportunity  of  opposing 
the  appeu. 

Etde  discharged. 

Solicitors  for  appellant,  Kingsford  and  Dartnan, 
for  W.  H.  Darman,  Margate. 
Solicitor  for  respondent,  T.  H,  Boyt,  Margate. 


Wednesday,  Nov.  21. 

(Before  Oockbttkn,  O.J.  and  Melloe,  J.) 

TsBB  (app.)  V.  Jomss  (resp.)  (a) 

VoMination — Previous  eonvicUon — Notice  to  vac 
oinate—dO  &'  31  ViU.  e.  84,  s.  31—34  ^  35  Via.  c. 
98,  s.  11. 

The  apveUoMt  was  ordered  hy  a  nMgistraiej  under 
seat.  31  of  the  Vaccination  Act  1867,  to  cause  his 
Mid  to  oe  vaccinated  upon  a  notice  from  the  vac- 
cinaHon  officer  headed  Vaednaiion  Acts  1867  and 
1871,  ana  reciting  thai  appellant  was  in  defavU 
under  the  above  Acts  in  respect  of  his  said  wild ; 
ihs  notice  proceeded  to  require  the  appeUant  to 
hcwe  the  eAUd  vacdnaied  within  fourteen  days, 
and  do  aU  other  thiwfs  the  law  remdres  touching 
the  send  vaccination ;  faHmg  which  it  would  he 
the  vaccination  offtcem's  duty  to  report  the  case  in 
order  thai  proceedings  should  be  taken  as  the  law 
directs. 

The  appellant  had  been  twice  before  lined  in 
reference  to  the  vaccination  of  the  said  mild,  who 
was  two  years  old. 

Held,  upon  a  case  stated,  that  there  was  nothing  in 
the  Vaccination  Act  of  1871  to  prevent  a  repe- 
tition  of  a  conviction  for  brea^ih  of  the  Slst 
section  of  the  Act  of  1867,  and  thai  this  notice  was 
well  adapted  to  thai  section* s  requirements. 

On  the  25th  May  1877  William  Tebb,  the  appel- 
lant, appeared  before  one  of  the  magintrates  of  the 
police  courts  of  the  Metropolis  sitting  in  the  Mary- 
lebone  Police  Ooort,  in  answer  to  a  sninmons  to 
show  can  Be  why  an  order  should  not  be  made 
directing  Beatrice  Hewetson  Tebb  (a  child  of  the 
appellant,  hitherto  nob  sacceasfnlly  vaccinated, 
under  fourteen  years  of  age,  and  being  within  the 
said  parish)  to  be  vaccinated. 

It  was  given  in  evidence  by  the  respondent  that 
the  said  child  was  two  years  of  age,  and  that  he 
bad  received  no  certificate  that  she  had  been  vac- 
cinated. 

That  on  the  15th  March  last  he  had  served 
notices  at  the  residence  of  the  appellant,  copies  of 
which  were  annexed. 

That  he  did  not  know  whether  the  child  was 
now  in  the  parish,  and  that  the  appellant  had 
twice  been  fined  in  reference  to  the  vaccination  of 
the  same  child. 

No  evidence  was  offered  on  behalf  of  the  appel- 
lant, but  his  counsel  objected  : 

1.  That  the  notice  proved  to  have  been  served 
on  the  appellant,  the  neglect  of  which  forms  the 
ground  for  this  information,  is  not  the  notice  re- 
quired by  the  Act  30  &  31  Yict.  c.  84,  s.  31. 

2.  That  the  appellant  has  already  been  con- 
victed of  neglect  to  attend  to  the  notice  required 
by  the  above-named  section,  and  cannot  be  again 
proceeded  against  for  the  same  neglect,  nor  can 
that  notice  be  repeated. 

3.  That  the  limitation  of  time  prescribed  by  the 
Act  34)  &  35  Yict.  c.  98,  s.  11,  is  a  bar  to  the  present 

<a)  Exported  bj  M.  W.  MoKsujlb,  Eiq.,  BurtettNit-lAW. 


proceeding,  the  child  being  beyond  the  age  of 
fifteen  months. 

The  farther  hearing  of  the  case  wm  then  ad- 
joamed  till  the  15Ui  Jane,  and,  being  of  opinion 
that  the  above-mentioned  objeotions  were  not  in 
accordance  with  the  trae  intent  and  meaning  of 
the  said  Acts,  the  magistrate  made  an  order  unfc 
the  said  child  should  be  vaccinated. 

The  appellant  being  dissatisfied  with  this  deoi- 
sion,  as  being  erroneous  in  point  of  law,  duly  gare 
the  magistrate  notice  in  writing  to  state  a  oaae 
for  the  opinion  of  this  hononrabto  court,  and  doly 
entered  into  the  recognisance  required  by  the 
statute  20  &  21  Yict.  a  43. 

The  following  are  the  notices  referred  to : — 

Parish  of  Saint  VsansesM, 
Vestiy  Hall,  St.  Ftoaons,  N.W., 
15th  Maxoh  1877. 

Yaoohiation  Aots  1807  and  1871. 


Whereas  yon  are  in  defknlt  nnder  the  above  Aoti 
speoting  your  child  Beatrice  Hewetson  Tebb,  I  henfajj 
xeqnire  yon  to  have  tiie  said  ohild  vaoehiatod  within 
fourteen  dm  from  the  date  hereof,  and  do  all  other 
tlunga  the  law  r8<mires  tonohing  the  said  vaomnatiow, 
failing  which  it  wul  be  my  duty  to  report  your  case  in 
order  that  proceedings  maybe  taken  as  the  law  direotk 

W.  T.  JoNis, 

Yaodnation  Officer. 

To  Mr.  William  Tebb. 

Mr.  Chu«mont,  M.B.O.S.,  Milbrook  Hoose,  Hampstead- 
zoad.  public  vaccinator  for  St.  Fanotas,  attends,  Ac,  te 
vaccmate  without  obazge  ohildzen  or  other  petsoou 
resident  in  the  pariah. 

If  the  child  be  vaccinated  at  one  of  the  above-mentioned 
■tations,  the  pnbUc  vaccinator  is  responsible  for  the 
transmission  of  the  certiflcate  to  me,  otherwise  it  devolves 
upon  yonnelf  to  send  me  the  oertlfioate. 

N.B.-- This  is  the  last  notice ;  a  snmmona  will  be 
issned  at  the  ezpiTation  of  fourteen  da^  from  thie  date. 

If  tike  child  is  unfit  for  vaccination  it  is  neoeseazy  to 
forward  a  medical  certiflcate  of  postponement. 

A  form  "  B."  for  the  i^nrpoee  will  be  found  on  tlie 
piqier  famished  by  the  regutntr. 

By  30  k  31  Yict.  c.  84  (the  Yacdnation  Act  o£ 
1867),  s.  31 : 

If  any  registrar  or  any  officer  ap^ofaited  by  the 
pfoardians  to  enforce  the  provieiona  of  tme  Act  shall  give 
information  in  writing  to  a  justice  of  the  peace  that  he 
has  reason  to  believe  that  any  ohild  nnaer  the  age  of 
fonrteen  years,  being  within  the  onion  or  parish  for 
which  the  informant  acts,  has  not  been  enccesshLDy 
vaccinated,  and  that  he  has  fi^ven  notice  to  the  parent  or 
person  having  the  custody  cl  such  child  to  procnre  ita 
being  vaccinated,  and  that  this  notice  has  been  dis- 
regarded, the  jnstice  may  summon  such  parent  or  pereon 
to  appear  with  the  child  before  him  at  a  certain  time  and 
place,  and  upon  the  appearance  if  the  justice  shall  find, 
after  such  examination  as  he  shall  deem  neoeesaiy,  tiiat 
the  child  has  not  been  vaccinated,  nor  has  already  had 
the  smallpox,  he  may,  if  he  see  fit,  make  an  order  under  his 
hand  and  seal  direcong  such  child  to  be  vaccinated  within 
aoertain  time ;  and  if  at  the  expiration  of  such  tune  the 
ohild  shall  not  have  been  so  vaccinated,  or  ahall  not  be 
shown  to  be  then  unfit  to  be  vaccinated  or  to  be  insosoep- 
tible  of  vaccination,  the  person  upon  whom  such  order 
shall  have  been  made  shall  be  proceeded  against  suns* 
marily,  and  unless  he  can  show  some  reasonable  sround 
for  Ids  omission  to  carry  the  order  into  effect  sbaill  be 
liable  to  a  penaltjr  not  exceedinff  20«. 

ProTided,  that  if  the  justice  shall  be  of  opinion  that  the 
person  is  improperly  brought  before  him,  and  shall  refoae 
to  make  any  order  for  the  vaccination  of  tiie  child,  he 
may  order  the  informant  to  pay  such  person  such  som  of 
money  as  he  shall  consider  to  oe  a  fair  compensation  for 
his  expenses  and  loss  of  time  in  attending  before  tiw 
justice. 

The  only  form  of  notice  in  the  schedole  to  this 

Act    reqnires  vaccination  within   three  months 

from  birth,  according  to  sect.  15,  whiidi  requires 

I  the  notioe  to  be  delivered  by  the  legistmr  to  the 
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parent,  for  the  pnrposefl  of  being  filled  up,  within  ; 
aeven  dajs  of  the  registration  of  birth. 

By  34  &  35  Yiot.  c.  98  (the  Vaccination  Act 
1871),  8.  11  : 

Piooeedingi  under  sect.  31  of  the  prinoipcJ  Act  (the 
Vaooiziation  Act  of  1867)  ms^  be  taken  and  |>rooeeded 
with  with  reepeot  to  any  child  who  is  not  within  the 
onion  or  paiuh  for  which  a  Taooination  officer  acts,  if 
either  the  child  or  its  parent  was  within  snch  nnion  or 
parish  at  the  time  of  the  information  being  giyen  by  snch 
vaccination  officer. 

Where  uiy  parent  of  a  child  fails  to  produce  snch  child 
when  required  so  to  do  by  any  snmmons  nnder  the  prin- 
cipal Act,  snvh  person  shall  be  liable  on  summary  oon- 
Tiotion  to  a  penalty  not  exceeding  20«. 

Any  complaint  may  be  made  and  any  information  laid 
for  an  offence  under  the  Yaooination  Acts  1867  and  1871 
at  any  time  not  exceeding  twelre  months  from  the  time 
when  the  matter  of  such  complaint  or  information  arose, 
and  not  subsequently. 

When  a  person  is  charged  with  the  ofFenoe  of  neglecting 
to  tike  or  cause  to  be  taken  any  child  to  be  Taocinated, 
and  on  the  defence  made  by  such  person  it  appears  to  the 
justices  having  cognisance  of  the  case  that  such  person 
is  not  guilty  of  such  offence,  but  has  been  guilty  of  the 
offence  of  not  transmitting  any  certificate  required  by 
tiie  principal  Act  or  this  Act  with  respect  to  the  vaccina- 
tion of  such  child,  the  justices  may  convict  such  person 
of  the  last-mentioned  offence  in  like  manner  as  if  ne  had 
been  charged  therewith. 

The  defendant  in  any  proceedings  under  the  principal 
Act  or  this  Act  may  appear  by  any  member  of  his  family 
or  any  other  person  authorised  by  him  in  this  behalf. 

Baker  argned  for  the  appellant. — Under  the 
Slst  sect  ion  of  the  Vaccination  Act  1867  it  was 
decided,  in  AUen  v.  Worthy  (L.  Rep.  5  Q.B.  163), 
that  a  parent  might  be  proceeded  against  a  second 
time  for  non-vaccination  of  his  child ;  but  sect. 
11  of  the  Act  of  1871  forbids  any  complaint  or 
information  after  a  year  has  expired  since  the 
offence.  Now  the  offence,  as  provided  by  the 
form  in  the  schedule,  can  only  be  non-vaccination 
in  the  first  three  months  of  life ;  the  child  here 
being  two  years  old  cannot  therefore  be  within 
the  compulsion  of  the  former  Act. 

Francis  appeared  for  the  respondent,  but  was 
stopped  by  the  Court. 

CocKBUBH,  C.J. — This  case  is  very  clear,  and  I 
do  not  understand  why  the  magistrate  stated  it. 
There  has  been  here  a  complete  compliance  with 
the  Slst  section  of  the  Act  of  1867.  The  argu- 
ment that  a  man  cannot  be  punished  twice  for 
persisting  in  refusing  to  have  his  child  vaccinated 
was  considered  and  held  to  be  of  no  avail  under 
this  section  in  Allen,  v.  Worthy.  There  is  nothing 
in  the  Act  of  1871  to  alter  the  law  as  determined 
by  that  case.  If  this  notice  were  invalid  merely 
because  there  is  no  form  like  it  in  the  schedule  to 
the  Act,  legislation  on  many  subjects  would  be 
abortive.  There  is  nothing  in  either  statute  to 
prevent  a  repetition  of  a  conviction  for  breach  of 
the  31st  section  of  the  earlier  Act,  and  this  notice 
is  well  adapted  to  that  section's  require- 
ments. 

MsLLOR,  J.— I  am  of  the  same  opinion.  In 
order  to  protect  the  public  from  smallpox,  the 
object  of  che:4e  Acts  is  clearly  to  enforce  success- 
ful vaccination.  This  is  a  notice  in  accordance 
with  the  terms  of  the  31st  section  of  the  Act  of 
1867,  and  the  conviction  must  be  affirmed. 

JudgmanifoT  respondent. 
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Wednesday,  Nov.  21, 1877. 

(Before  Cockburn,  C.J.,  Melloe  and  Lush,  JJ.) 

Watkins  (app.)  V.  Price  (resp.)  (a) 

Qame — Close   time — Kill  or  take  —  Object  of  re- 
moval—l  ^  2  WiU.  4.  c.  32,  s.  3. 

Respondent,  in  the  month  of  May  blinding  a  pheasant 
caught  accidentally  in  a  rabbit  toire  set  upon 
larid  occupied  by  him,  picked  it  up  and  took  it 
away,  the  pheasant  being  alive. 

Justices  upon  these  facts  refused  to  convict  him 
of  killing  or  taking  the  pheasant  between  the 
1st  Ftb.  and  the  1st  Oct.  under  1^2  Will.  4, 
c.  oZ,  s.  o. 

Held,  upon  a  case  stated,  that  the  justices  must  Jind 
as  a  fact  the  object  with  which  he  carried  off  the 
pheasant ;  and  that,  if  he  meant  to  appropriate 
it,  he  ov^ght  to  have  been  convicted. 

This  was  a  case  stated  by  three  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  county  of 
Monmouth,  under  the  statu t«e  20  &  21  Yict.  c.  43, 
for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  questions  of  law  which  arose  before  them 
as  hereinafter  mentioned. 

At  a  petty  sessions  holden  at  Abergavenny,  in 
the  county  of  Monmouth,  on  Wednesday,  the 
30lh  May  1877,  an  information  preferred  by  David 
Watkius  (hereinafter  called  the  appellant)  against 
James  Price  (hereinafter  called  the  respondent) 
under  sect.  3  of  1  &  2  Will.  4,  c.  32,  charging 
for  that  he  said  respondent,  on  the  Ist  May  1877, 
at  the  parish  of  Cwmyoy,  in  the  county  of  Mon- 
mouth (the  same  day  being  between  the  1st  Feb. 
and  the  1st  Oct.),  unlawfully  did  take  one  phea.^ant 
there,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  was  heard  and  deter- 
mined, the  said  parties  respectively  being  present, 
and  represented  by  their  respective  solicitors. 

At  the  hearing  of  the  said  information  the 
justices  dismissed  the  charge  against  the  respon- 
aent,  without  costs,  and  the  appellant  being  dis- 
satisfied with  this  determination,  as  being 
erroneous  in  point  of  law,  and  nob  in  conformity 
with  the  intent  and  meaning  of  the  Act  1  &  2  Will. 
4,  c.  32,  applied  to  them  iu  writing,  within  three 
days  after  the  determination,  to  stato  and  sign  a 
case  setting  forth  the  facts  and  grounds  of  such 
determination  as  aforesaid,  for  the  opinion  thereon 
of  this  court,  and  duly  entered  into  a  recognisance 
as  required  by  the  said  statute  in  thao  behalf. 
Thereiorethe  said  justices,  in  compliance  with  the 
said  application  and  the  provisions  of  the  said 
statute,  stated  and  signed  the  following  case  :  — 

By  sect.  3  of  1  &  2  Will.  4,  c.  32,  so  far  as 
is  material  to  this  case,  it  is  enacted  "  that  if  any 
person  whatsoever  shall  kill  or  take  any  pheasant 
oetween  the  1st  Feb.  and  tt  e  1st  Oct.  in  any 
year,  every  such  p'^rson  shall,  on  conviction  of  any 
such  offence  before  two  justices  of  the  peace, 
forfeit  and  pay  for  every  head  of  game  so  killed  or 
taken  such  sum  yif  money,  not  exceeding  one 
pound,  as  to  the  said  justices  shall  seem  meet, 
together  with  the  costs  of  the  conviction." 

Sect.  2  of  the  said  Act  1  &  2  Will.  4,  c.  32.  so  far 
as  is  material  to  this  case,  enacts  that  the  word 
"  game  "  shall  for  all  the  purposes  of  this  Act  be 
deemed  to  include  pheasauts. 

Upon  the  hearing  of  the  said  information,  the 
appellant,  who  is  a  gamekeeper,  appeared  with  his 


(a)  B«port«d  by  M.  W.  McKellab,  Esq..  Barrisier-at-Lai 
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solicitor,  and  the  respondent  appeared  with  his 
solicitor,  and  the  following  facts  were  proved. 

It  was  proved  by  and  on  the  part  oi  the  appel- 
lant and  fonnd  as  facts,  that  he  the  said  appellant 
was  keeper  to  Mr.  Inlburn  Bosher.  That  on 
Tuesday  morning,  the  1st  May  1877,  a  little  after 
four  o'clock,  he  saw  a  cock  pheasant  in  a  wire 
snare  upon  land  occupied  by  the  respondent; 
appellant  concealed  himself,  and  watched  until 
about  half-past  seven  a.m.  when  the  respondent 
came  and  looked  over  the  fence  where  the  pheasant 
was ;  the  respondent  then  seemed  to  be  looking  if 
anybody  was  about,  and  went  away  a  short  dis- 
tance and  then  returned,  picked  up  the  bird,  put 
it  under  his  arm  and  took  it  away,  the  pheasant 
being  then  alive. 

Appellant  then  called  out  to  the  respondent,  but 
he  did  not  seem  to  take  any  notice,  when  appellant 
wont  over  the  fence  and  across  the  field  to  him ; 
respondent  said,  "Now,  Watkins,  you  have  put 
this  one  in  for  me,  but  I  know  1  am  in  for  it  ;*' 
when  appellant  got  up  to  him  the  bird  dropped 
its  head,  and  the  respondent  put  it  on  the  ground, 
when  it  moved,  but  could  not  get  away.  The 
appellant  told  the  respondent  that  he  might  as 
well  kill  the  bird  as  punish  it;  respondent  did 
not  kill  it,  but  picked  it  up  again  and  went  off 
with  it. 

The  solicitor  for  the  appellant  contended  that 
respondent  should  be  convicted. 

On  the  part  of  the  respondent  it  was  con- 
tended that  the  respondent,  who  ha«  the  right 
to  do  so,  set  his  wires  to  kill  rabbits,  which  are  in 
such  numbers  that  they  eat  up  all  his  corn  and 
vegetables.  That  the  wire  by  which  the  pheasant 
was  held  was  a  triple  wire,  not  such  as  would  be 
set  for  pheasants  (a  wire  for  a  pheasant  is  generally 
a  single  one),  and  that  it  caught  the  pheasant 
wholly  by  accident  and  against  the  respondenL*s 
will.  That  the  pheasant  was  not  killed,  the  re- 
spondent refusing  to  kill  it,  and  that  it  was  not 
taken,  but  that  it  was  simply  moved  from  where 
it  was  fonnd,  in  order  to  its  restoration  to  health  ; 
what  it  was  so  restored,  and  that  it  was  again  set 
at  liberty,  and  that  the  respondent  had  not 
committed  any  offence  within  the  meaning  of  the 
statute.  The  respondent's  solicitor  alleged  that  the 
wire  was  such  a  one  as  is  used  for  taking  rabbits, 
but  it  was  not  produced.  A  live  pheasant  was 
produced  in  court  by  the  respondent,  who  stated 
that  it  was  the  pheasant  found  in  the  wire,  and  it 
waR  suggested  by  the  respondent's  solicitor  that  it 
should  be  restored  to  liberty  at  the  place  where  it 
was  caught  in  the  presence  of  witnesses.  It  was 
taken  away  by  the  respondent. 

The  justices,  being  of  opinion  that  the  re- 
spondent had  the  right  of  setting  wires  in  the 
fence  referred  to  for  the  purpose  of  destroying 
rabbits,  and  that  he  did  set  the  said  wire  solely 
for  the  purpose  of  destroying  rabbits,  and  not 
with  the  intention  of  catching  pheasants,  and 
being  of  opinion  that  the  catching  of  the  pheasant 
in  the  wire  was  accidental  and  not  intentional  on 
the  part  of  the  respondent,  decided  that  it  was 
not  an  unlawful  taking  within  the  object  and 
meaning  of  the  statute  1  &  2  Will.  4,  c.  32,  and 
dismissed  the  case. 

Whereupon  the  opinion  of  the  Queen's  Bench 
Division  was  asked  whether,  upon  the  facts  and 
under  the  circumstances  hereinbefore  stated,  and 
the  law  applicable  thereto,  the  said  justices  were 
correct  in  their  determination  as  aforesaid. 


If  the  Queen's  Bench  Division  should  be  of 
opinion  that  they  wer^  correct,  the  informatioa 
was  to  stand  dismissed. 

If  the  court  should  be  of  opinion  that  they 
were  not  correct,  it  was  to  be  sent  back  to  tbie 
justices  to  be  dealt  with  accordingly. 

PrUchard  argued  for  the  appellant,  the  com- 
plainant.— ^There  is  no  such  word  as  "wilfully** 
or  "  wrongfully "  in  the  3rd  section  of  this  Act» 
therefore  any  taking  of  a  pheasant  is  an  off^anoe. 
Hero,  although  the  catching  in  the  trap  was 
accidental,  there  was  a  clear  "taking"  b^  the 
respondent  within  the  meaning  of  the  Act,  if  net 
from  the  trap  itself,  at  all  events  afterwards  when 
he  picked  it  up  from  the  ground  and  went  off 
with  it. 

Botcunquet  supported  the  decision  of  the  magis- 
trates on  behalf  of  the  defendant. — ^The  only 
question,  apparently,  which  is  reserved,  is  whether 
an  aocidentsd  taking  is  a  breach  of  the  Act.  The 
justices,  upon  the  whole  of  the  evidence,  have 
found  for  the  respondent,  thereby  ignoring  any 
unlawful  or  improper  incention  on  his  part. 

CocKBURN,  G.J. — ^The  justices  have  omitted  the 
important  part  of  their  finding.  The  only  material 
fact  is  the  object  with  which  the  respondent 
carried  away  the  pheasant  with  him.  We  cannot 
decide  that  point,  but  must  remit  the  case  to  the 
justices.  Ii  thev  are  satisfied  that  he  did  not 
mean  to  appropriate  the  bird,  there  should  be  no 
conviction ;  but  unless  he  meant  to  restore  it  to 
health  and  release  it,  he  has  taken  the  bird  within 
the  meaning  of  the  Act. 

Mellor  and  Lush,  JJ.  concurred. 

Case  remiUcd. 

Wedneadcby,  Deix  19. 1877. 
(Before  Mellob  and  Lush,  JJ*.) 
Prentice  (app.)  v.  Hall  (resp.)  (a) 
Ooal  mine  —  Oheck-weigher — Misconduct — Intimi' 
ddtion — Order  of  removal — 35  ^  36  Vict,  c.  76, 
«.  18. 
The  appellant,  a  eheck-weigher,  stationed  by  the 
persons  employed  in  the  respondents  mine  to  take 
an  account  of  the  weighing  of  tlie  mineral  gotten 
by  them,  under  sect,  18  of  the  Ooal  Mines  Eegu» 
lotion  Act  1872,  hud  been  convicted  and  tmpm- 
OThedfor  intimidating  one  of  tlie  workmen  with  a 
view  to  compel  him  to  abstain  from  working  as  a 
waggon*rider  in  the   respondent's    employment. 
Respondent  appliedto  justices  for  a  summary  order 
for  the  appellant's  removal,  under  the  wrovisions  of 
thai  section,  and  the  justices,  although  it  did  not  so 
appear  on  the  face  of  the  conviction,  admitted 
evidence  to  show,  and  found  as  a  fact,  that  the 
said  intimidalion  took  place  on  the  respondent's 
premises,  where  the  appellant  had  no  right  to  be, 
except  in  his  capacity  of  check-weigher.  It  did  not 
appear  thai  this  intimidation  caused  any  impedi* 
ment  or  interruption  of  ike  working  of  the  mine, 
but  the  justices  made  the  order  of  removal. 
Held,  upon  a  case  stated,  that  the  appellant  had  miS" 
conducted   himself  within  the  meaning   of  the 
section,  and  that  the  justices  were  justified  in 
making  the  order. 
This  was  a  case  stated  by  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  county  of 
Durham,  under  the  statute  20  &  21  Yict  c.  43, 
on  the  application'  in  writing  of  the  appellant,  who 

(a)  Reported  by  M.  W.  McKuulb,  Eaq.,  BaRiitar-«l-Law. 
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dissatisfied  with  their  determinatioa  apoa 
the  qnestioDa  of  law  which  arose  as  hereinafter 
stated,  on  the  18th  Ang.  1877,  at  the  police- 
ODort  in  Bishopwearmoath,  in  the  said  county, 
the  appellant  having  duly  entered  into  a  recog' 
nisance  to  prosecute  the  appeal. 

Upon  the  hearing  of  a  certain  complaint  pre- 
ferred by  the  respondent  against  the  appellant, 
under  sect.  18  of  the  Coal  Mines  Regulation  Act 
1872,  "  That  the  appellant,  being  a  check-weigher, 
under  the  provifiions  of  the  Coal  Mines  Regula- 
tions Act  1872,  on  behalf  of  the  men  employed  at 
the  mine  known  as  the  Byhope  Coal  Mine,  in  the 
township  of  Byhope,  in  the  Sunderland  division 
of  Easington  ward,  and  county  of  Durham,  did 
unlawfully  misconduct  himself  in  the  manner  fol- 
lowing :  that  is  to  say,  he  the  appellant,  on  the 
5th  May  1877,  at  Byhope,  in  the  county  afore- 
said, unlawfully,  wrongfully,  and  without  legal 
authority,  did  intimidate  one  John  Goodman, 
with  a  view  to  compel  him  to  abstain  from 
working  as  a  waggon-rider  in  the  emplov* 
ment  of  the  said  Ryhope  Coal  Company  (Limited), 
for  which  offence  he  the  appellant  was,  on 
the  2nd  July  1877,  indicted  at  the  General  Quarter 
Sessions  of  the  peace  holden  at  Durham  in  and  for 
the  said  county  of  Durham,  and  thereof  was  duly 
convieted,  and  thereupon  was  ordered  and  adjudged 
to  be  imprisoned  and  kept  to  hard  labour  in  the 
House  of  Correction  at  Durham  aforesaid  for  the 
term  of  one  month,  which  conviction  was  not  in 
the  least  reversed,  annulled,  or  made  void,  as 
appears  by  the  record  of  the  court.  And  the 
respondent,  as  manager  and  agent  of  the  said 
Eyhope  Coal  Mine,  prayed  that  the  appellant 
might  be  called  upon  to  show  cause  why  he  should 
not  be  removed  from  his  said  position  as  check- 
weigher  as  aforesaid. 

The  Justices  made  an  order  for  the  removal  of 
the  appellant  from  his  office  as  check-weigher  as 
aforesaid,  but  they  made  an  order  as  to  the  costs  of 
the  proceedings. 

The  following  facts  were  either  proved  or  ad- 
mitted by  both  parties : — 

1.  That  on  the  said  5th  May  1877  the  appel- 
lant was  check-weigher  under  the  provisions  of  the 
Coal  Mines  Regulation  Act  1872,  on  the  behalf  of 
the  persons  employed  at  the  said  Ryhope  Coal  Mine. 

2.  That  the  respondent  was  the  registered  agent, 
under  the  provisions  of  the  Coal  Mines  Regulation 
Act  1872,  of  the  Ryhope  Coal  Company,  and  of 
its  owners,  the  Ryhope  Coal  Company  (Limited). 

3.  That  the  Ryhope  Coal  Mine  is  situate  within 
the  township  of  Ryhope,  in  the  Sunderland 
division  of  iSasington  ward  and  county  of  Dur- 
ham. 

4.  That  the  Ryhope  Coal  Company  (Limited)  is 
a  company  incorporated  and  registered  under 
the  provisions  of  the  Companies  Acts. 

5.  That  on  the  said  5th  May  1877  the  said 
John  Goodman  was  a  person  employed  by  the  Ry- 
hope Coal  Company  (limited). 

0.  That,  in  accordance  with  the  custom  at 
Ryhope  Colliery  (the  said  5th  «May  lb77  being 
Saturday)  only  a  few  "  banksmen  "  were  at  work, 
and  those  were  not  in  the  pit,  but  at  the  surface  of 
the  colliery,  and  on  the  premises  of  the  colliery. 

7.  That  the  said  John  Goodman  was  one  of  these 
hanksmen  (being  a  waggon-rider),  and  was  on  the 
6th  May  1877  on  the  "branches  "  of  the  colliery  in 
^  proper  employment. 

8.  That  on  the  said  5th  May  1877,  and  whilst 


the  said  John  Goodman  was  in  his  proper  employ- 
ment as  before  set  out,  the  appellant  unlawfully, 
wrongfully,  and  without  legal  authority,  did  intimi- 
date him  the  caid  John  Goodman,  with  a  view  to 
compel  him  to  abstain  from  working  in  the  employ- 
ment of  the  Ryhope  Coal  Company  (Limited). 

9.  That  for  the  said  offence  the  appellant  was,  on 
the  2nd  July  1877,  indicted  at  the  Midsummer 
General  Quarter  Sessions  of  the  peace,  held  at 
Durham  in  and  for  the  said  county  of  Durham, 
and  thereof  was  convicted  and  ordered  and 
adjudged  to  be  imprisoned  and  kept  to  hard  labour 
in  the  house  of  correction  aforesaid  for  the  term 
of  one  month. 

10.  That  the  appellant  suffered  such  term  of 
imprisonment  for  the  said  offence. 

11.  That  a  certified  copy  of  the  said  conviction, 
produced  at  the  hearing  of  the  complaint,  was  a 
true  copy;  and  that  the  said  William  Prentice 
therein  named  is  the  appellant. 

12.  That  the  said  appellant  was  not  the  servant 
of  the  Ryhope  Coal  Company  (Limited)  ;  and, 
except  in  his  capacity  as  check-weigher  on  behalf 
of  the  persons  employed  at  the  colliery,  he  had  no 
right  on  the  colliery  premises,  but  was  a  tres- 
passer. 

13.  That  the  intimidation  took  place  on  Ryhope 
Colliery  premises. 

14.  That  there  was  no  work  done  at  the  colliery 
on  Monday,  the  7th  May  1877;  but  on  Tuesday, 
the  day  following,  the  said  John  Goodman  worked 
there  under  the  protection  of  the  police  as  such 
waggon-rider  as  aioresaid,  and  was  so  employed  at 
the  hearing. 

On  the  part  of  the  appellant  it  was  contended : 

1.  That  neither  the  written  complaint,  nor  the 
office  copy  conviction  produced,  disclosed  that  the 
intimidation  of  the  said  J.  Goodman  occurred  at 
the  Ryhope  Colliery,  and  on  its  works  ;  and  a 
question  asked  on  the  behalf  of  the  respondent  an 
to  the  locality,  whether  it  was  or  was  not  a  part  of 
the  colliery  premises,  was  objected  to  by  the 
appellant,  the  objection  being  overruled  by  the 
justices,  but  was  noted  at  the  request  of  the 
appellant. 

2.  It  was  further  contended  on  the  part  of  the 
appellant  that,  if  there  were  general  words  in  a 
statute,  or  section  of  a  statute,  the  construction 
of  such  words  was  limited  by  particular  words 
preceding  or  following  them  (Sandiman  v.  Breach, 
7  B.  <&  C.  96,  quoted  in  support) ;  and  that  in  this 
case  the  general  words  "or  has  otherwise  mis- 
conducted himself*'  (sect.  18  of  the  Act  35  &  36 
c.  76)  must  be  taken  in  connection  with  and  are 
limited  by  those  particular  words  preceding  the 
general  words  in  the  same  section.  The  following 
are  the  words  of  sect.  18 : 

The  persons  who  are  employed  in  a  mine  to  which  this 
Act  applies,  and  are  paid  aocording  to  the  weight  of  the 
mineni  gotten  by  them,  may,  at  their  own  cost,  station  a 
person  (in  this  Act  referred  to  as  '*  a  cheek- weigher  ")  at 
the  place  appointed  for  the  weighinjg  of  snoh  mineral,  in 
order  to  take  an  aoooont  of  the  weight  thereof  on  behalf 
of  the  persotis  by  whom  he  is  so  stationed.  The  check- 
weigher  shall  be  one  of  ths  persons  employed  either  in 
the  mine  at  which  he  is  so  stationed  or  in  another  mine 
belongmg  to  the  owner  of  that  mine.  Se  shall  haye 
every  facility  afforded  to  him  to  take  a  correct  aocoimt  of 
the  weighing  for  the  persons  by  whom  he  is  po  stationed ; 
and  if  in  any  mine  proper  facilities  are  not  afforded  to  the 
check- weigher  as  required  by  this  section,  the  owner, 
agent,  and  manager  of  each  mine  shall  each  be  goilty  of 
an  offence  against  tiiis  Act,  unless  be  prove  that  he  has 
taken  all  reasonable  means  by  enforcing  to  the  best  of  his 
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power  the  proyinons  of  this  seotion  to  prevent  such  con- 
travention  or  non-oomplianoe.  The  cheok-weigher  shall 
not  be  authorised  in  any  way  to  impede  or  intOTrnpt  the 
working  of  the  mine,  or  to  mterfere  with  the  weighing, 
but  shall  be  anthoriaed  only  to  take  such  account  as 
aforesaid,  and  the  absence  of  the  check-weigher  shall  not 
be  a  reason  for  interrupting  or  delaying  such  weighing. 
If  the  owner,  affent,  or  manager  of  the  mine  desires  the 
removal  of  a  oneok- weigher,  on  the  ground  that  such 
check-weigher  has  impeded  or  interrupted  the  working  of 
the  mine,  or  interfered  with  the  weigning,  or  has  other- 
wise misconducted  himself,  he  maycompuun  to  any  court 
of  summary  jurisdiction,  who,  u  of  opinion  that  the 
owner,  agent,  or  manager  shows  sufScient  ^md  facie 
ground  for  the  removal  of  such  check-weigher,  ehall 
call  upon  the  check-weigher  to  show  cause  against  his  re- 
moval. On  the  hearing  of  the  case,  the  coiut  shall  hear 
the  parties,  and,  if  they  think  that  at  the  hearing  sufficient 
ground  is  shown  by  the  owner,  agent,  or  manager  to 
justify  the  removal  of  the  check-weigher,  shall  make  a 
summary  order  for  his  removal,  and  the  check-weigher 
shall  thereupon  be  removed,  but  without  prejudice  to  the 
stationing  of  another  check-weigher  in  his  place.  The 
court  may  in  every  case  make  such  order  as  to  the  costs 
of  the  proceedings  as  they  think  just.  If  in  pursuance 
of  any  order  of  exemption  made  by  a  Secretary  of  State, 
the  persons  employed  in  a  mine  to  which  this  Act  applies 
are  paid  by  the  measure  or  gauge  oi  the  material  ^tten 
by  them,  the  provisions  of  tnia  section  shall  apply  m  like 
manner  as  if  the  term  "  weighing  "  included  measuring 
and  gauging,  and  the  terms  relating  to  weighing  shall  be 
oonstmed  accordingly. 

And  the  contention  of  the  appellant  is,  in  short, 
that  the  misconduct  that  renders  the  check-weigher 
liable  to  proceedings  and  removal  from  his  position 
under  this  section  must  be  misconduct  in  his 
capacity  as  check-weigher,  and  must  be  misconduct 
whereby  the  working  of  the  mine  was  impeded  or 
interrupted  or  the  weighing  interfered  with. 

On  the  part  of  the  respondent  it  was  con- 
tended : 

1.  That  there  was  a  sufficient  disclosure  in  the 
written  complaint  of  the  place  at  which  the  intimi- 
dation of  tne  said  John  Goodman  occurred  to 
justify  us  in  our  admission  of  an  answer  to  the 
question  whether  or  not  it  was  on  the  colliery 
premises,  and  that  such  question  and  the  answer 
were  in  accordance  with  the  lawful  rules  of  evi- 
dence. 

2.  It  was  further  contended  on  the  part  of  the 
respondent,  that  the  true  interpretation  of  the 
1 8th  section  of  the  said  Act  85  &  36  Vict.  c.  76^  was 
that,  if  a  check-weigher  did  misconduct  him8elf 
upon  the  colliery  premises  other  than  by  impeding 
or  interruptingthe  working  of  the  mine,  or  by  inter- 
fering with  the  weighing,  he  would  be  liable  to 
proceedings  before  the  justices,  and  be  subject  to 
the  provisions  of  the  said  section  ;  and  that  at  the 
discretion  of  the  justices  hearing  the  complaint  an 
order  of  removal  might  be  made  on  sufficient 
ground  shown  by  the  complainant. 

The  Justices  being  of  opinion  that  the  conten- 
tion of  the  respondent  was  the  legal  and  proper 
one,  on  the  ground  that  the  Act  could  not 
reasonably  be  construed  to  give  a  check-weigher 
unlimited  liberty  and  licence  of  action  and  speech, 
so  long  as  the  working  of  the  mine  was  not 
impeded  or  interrupted,  nor  the  weighing  inter- 
fered with,  and  beinj;  of  opinion  that  the  intimi- 
dation of  the  said  John  Goodman  was  sufficient 
ground  proved  by  the  respondent  to  justify 
in  making  them  in  making  an  order  for  the 
renioval  of  the  appellant  from  his  office  as  check- 
weigher  as  aforesaid  for  misconduct,  and  that  the 
said  intimidation  was  misconduct  within  the 
meaning  of  the  Act,  gave  their  determination 
against  the  appellant  in  the  manner  before  stated. 


The  qnestions  of  law  upon  which  this  case  ia 
stated  for  the  opinion  of  the  ooart,  therefore,  are : 

1.  Whether  there  is  not  a  safi&cient  diBcloaoie 
in  the  complaint  and  oopy  conviction  of  the 
appellant  for  the  intimidation  of  the  said  John 
Goodman  as  aforesaid,  in  the  words  "  at  Byhope 
in  the  said  connty,"  to  jnstify  onr  decision  to 
admit  the  question  whether  the  place  where  the 
intimidation  of  the  said  John  Goodman  occnired 
was  or  was  not  a  part  of  the  colliery  premises,  and 
the  answer  that  it  was,  and  that  the  said  John 
Goodman  was  then  working  on  what  are  known 
as  the  "  branches"  of  the  colliery,  such  qnestion 
and  answer  being  objected  to  by  the  appellant 
and  the  objection  noted  as  before  mentioned. 

2.  Whether  the  words  "or  has  otherwise 
misconducted  himself,"  in  the  said  sect.  18  of  the 
Act,  are  to  be  construed  and  limited  by  the  pre- 
ceding words  of  the  same  section,  "  if  the  owner, 
agent,  or  manager  of  the  mine  desires  the  re- 
moval of  a  check-weigher,  on  the  gronnd  that 
such  check-weigher  has  impeded  or  intermpted 
the  working  of  the  mine,  or  interfered  with  the 
weighing."  And  whether,  as  a  result,  the  mis- 
conduct which  makes  a  check-weigher  liable  to 

Erooeedings  and  removal  under  this  section  most 
e  misconduct  as  a  check-weigher,  and  be  such  as 
occasions  the  working  of  the  mine  to  be  impeded 
or  interrupted,  or  the  weighing  interfered  with. 
And  whether  the  words  "or  has  otherwise  mis- 
conducted himself"  are  to  be  taken  as  referring  to 
a  separate  and  distinct  class  of  misoondnot  by  a 
check-weigher,  from  the  particular  miscondact  of 
impeding  or  interrupting  the  working  of  the 
mine,  or  interfering  with  the  weighmg ;  and 
whether,  in  this  case,  in  which  the  opinion  of  the 
court  is  now  sought,  the  intimidation  on  the 
colliery  premises  of  the  said  John  Groodman  by  the 
appellant  was  misconduct,  within  the  meaning  of 
the  section,  affording  legal  and  just  ground  for 
the  complaint  and  for  the  order  of  removal,  and 
generally  as  to  the  construction  of  the  section, 
and  what  is  misconduct  which  subjects  a  oheck- 
weigher  to  an  order  of  removaL 

A.  WiUs,  Q.G.  (with  him  A.  Jones)  argued  for 
the  appellant. 

Mellor,  Q.G.  (with  him  E.  Clarice),  for  the  re- 
spondent, was  not  heard. 

Mellor,  J. — It  has  been  considered  essential  by 
the  Legislature  thai  the  person  who  oocupies  the 
position  of  check-weigher,  as  provided  by  this 
section,  should  have  no  authority  to  impede  or 
interrupt  the  working  of  the  mine.  There  is 
nothing  in  the  section  to  limic  the  kind  of  inter- 
ruption intended  to  be  forbidden,  or  to  confine  the 
time  in  which  such  interruption  might  occur  to  the 
mere  actual  working  hours.  In  this  case  the 
check-weigher  was  not  a  mere  trespasser  on  the 
respondent's  premises ;  he  was  using  his  position 
as  check-weigher  as  an  opportunity  for  intimidat- 
ing a  workman ;  such  a  proceeding  comes  within 
the  very  words  of  the  section,  as  tending  to  impede 
the  working  of  the  mine.  But,  even  if  not  covered 
by  the  words  themselves,  we  ought  not,  I  think, 
to  be  too  strict  in  limiting  the  meaning  of  the 
expression  "otherwise  misconducted  himself," 
wnich,  in  my  opinion,  certainly  includes  the  ground 
of  the  respondent's  application  to  the  court  of 
summary  jurisdiction  in  this  case.  I  am  satisfied 
that  the  justices  were  right  on  all  the  points 
they  have  reserved,  and  were  iiiUy  justified  in 
making  the  order  appealed  against 


MAGISTRATES'  OASES. 


149 


Q-B.  Div.] 


PiKB  (app.)  V.  B068ITBB  (reap.) 


[Q.B.  Drv. 


Lush,  J. — ^I  am  entirely  of  the  same  opinion. 
Hie  meaning  of  the  Bection  is  plain.  A  mnn  is  pnt 
in  a  position  to  care  for  the  interests  of  the  work- 
men* which  is  independent  of  the  employer  or 
owner  of  the  mine.  If,  however,  he  nses  that 
position  so  as  to  impede  or  intermpt  the  working 
of  the  mine,  or  otherwise  misoonaoct  himself  in 
any  way  having  that  tendency,  whether  on  or  off 
the  premises,  or  whether  in  or  oat  of  the  working 
hoars,  he  is  liable  to  be  removed.  The  essence  of 
the  offence  is  the  use  of  his  position,  and  the  case 
finds  as  a  fact  that,  except  as  check-weigher,  he 
had  no  right  on  the  premises  where  the  intimi- 
dation for  which  he  was  convicted  took  place,  it 
is  not  necessary  to  show  that  actaal  interraption 
to  the  working  of  the  mine  was  the  direct  resalt 
of  the  check- weigher's  condnct.  Intimidation  was 
calcdated  to  have  that  effect,  and  is  clearly 
pointed  oat  by  the  words  "otherwise  misoon- 
dacted  himself."  The  order  of  removal  will  be 
affirmed. 

Judgment  for  respondent 
'  Solicitors  for  appellant,  Johnson  and  WecUheraU, 
for  Bowey  and  Brewis,  Sanderland. 

Solicitors  for  respondent,  John  8coU,  for  Wm. 
BMt  Sanderland.        ^_^ 

Nov.  28  and  Dec  21, 1877. 

(Before  Mellor  and  Lush,  JJ.) 

Pike  (app-)  v,  Bossiteb  (resp.)  (a) 

Salmon  fishery — Fishing  mill'dam — ObstrueUon  to 
fishr-^  ^  26  Vict,  c  109  s.  22. 

The  respondent  was  ehcurged  before  justices,  under 

sect.  22  of  the  Salmon  Fishery  Act  1861,  with 

omitting  to  maintain  a  dear  opening  of  not  less 

than  four  feet  wide  through  the  crib,  box,  or 

eruive  of  a  fishery  occupied  by  him,  during  the 

weekly  close  time.     It  was  proved  that  his  mill' 

dam  had  been  a  fishing  miU-dam^  before  1859, 

and  there  were  now  the  remains  of  a  bo»  with 

fenders  over  openings  of  the  required  size.    But 

part  of  the  old  box  was  broken  awa/y  ;  there  were 

no  internal  appliances,  and  the  box  had  ceased 

to  he  used,  or  capable  of  beina  used,  for  catching 

fish.    A  certificate  of  the  Fishery  OovMnissioners 

in  1871,  however,  referred  to  this  dam  as  a  fish' 

iftg  miU'dam,  but  there  was  no  evidence  of  any 

aUeraiion  since  the  passing  of  the  Act,  iy  whuSh 

increased  obstruction  to  fish  was  created. 

Held  {wpon  a  ease  staied),  that  this  dam  had  ceased 

to  be  a  fishing  miU-dam  before  the  said  Act ;  thai 

sect.  22  did  not  a/pply,  and  that  the  justices  were 

right  in  dismissing  the  charge. 

This  was  a  case  stated  by  foar  of  Her  Majesty's 

justices  in  and  for  the  oonnty  of  Devon,  nnder 

the  Btatnte  20  &  21  Yiot.  c.  43,  for  the  purpose  of 

obtaining  the  opinion  of  the  court  on  a  question 

of   law  which  arose  before  them  as  hereinafter 

stated. 

At  a  petty  sessions  holden  at  the  Gkiildhall,  in 
Totnes,  in  and  for  the  division  of  Stanboroagh 
and  Coleridge,  in  the  county  of  Devon,  on  the  9th 
Jnly  1877.  an  information  preferred  by  Anthony 
Pike  (hereinafter  called  the  appellant)  against 
John  Beap  Bossiter  (hereinafter  called  the  respon- 
dent), charging  '*for  that  the  said  respondent 
being  the  occupier  of  a  fishery  at  Totnes  Weir,  in 
the  parish  of  Darlington,  in  the  said  county  of 
Devon,  did  not  between  twelve  o'clock  at  noon  on 
Soturday,  30th  June  last,  and  six  o'clock  on  the 
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Monday  morning  following,  maintain  a  clear 
opening  of  not  less  than  4ft.  in  width  from  the 
bottom  to  the  top  through  the  crib,  box,  or  eruive, 
of  the  said  fishery  at  the  Totnes  Weir,  so  that  a 
free  space  of  that  width  was  not  effectually 
secured  for  the  passage  of  the  fish  up  and  down 
through  the  said  box,  crib,  or  eruive,  contrary  to 
sect.  22  of  statute  24  k  25  Yict.  c.  109,"  was 
heard  and  determined,  the  said  parties  respectively 
being  then  present ;  and  upon  such  hearing  the 
justices  dismissed  the  said  information:  at  the 
request,  however,  of  the  appellant  they  granted 
the  following  case : — 

It  appeared  from  the  evidence  taken  at  the 
hearing  before  the  justices  that  there  was  what 
the  appellant  called  a  box  at  the  weir.  It  was 
proved  that  only  a  wood  sill,  level  with  the  floor 
at  the  bottom  of  the  box  where  the  gates  hung, 
was  there  now,  and  iron  fenders,  which  are 
capable  of  being  raised  or  lowered  to  regulate  the 
supply  of  water  to  the  mill,  are  also  still  exist- 
ing. That  the  engines  which  used  to  exist  were 
not  at  the  weir  now,  although  there  was  evidence 
of  their  existence  up  to  1859. 

That  the  fenders  could  be  raised  4ft.;  but 
if  the  fenders  were  down,  or  onlv  raised  a  small 
distance,  salmon  could  not  ascend  into  the  higher 
water.  The  length  of  the  side  walls  of  the  so- 
called  box  was  liSft.  6in.,  and  the  floor  15ft.  lin. 
wide  at  the  bottom,  and  13ft.  4in.  at  the  top, 
and  part  of  one  of  the  iron  fenders  was  broken. 

That  the  difference  at  the  weir,  as  compared 
with  years  ago,  was  that  there  were  iron  fenders 
now  instead  of  wooden  ones.  These  fenders  when 
shut  down  are  as  high  as  the  rest  of  the  weir. 
That  the  fenders  are  now  at  the  head  of  the 
sluice  as  formerly,  but  all  other  interior  fittings 
and  traps  used  for  the  catching  of  fish  were 
removed,  and  no  evidence  was  given  as  to  the 
date  of  removal.  That  when  water  was  running 
over  the  weir  salmon  had  been  seen  by  a  witness 
on  many  occasions  attempting  to  run  up,  but 
he  had  never  seen  a  fish  pass  into  the  higher  water. 

That  the  traps  were  nuMle  a  very  great  number 
of  years  before  the  remembrance  or  an  old  man 
who  gave  his  evidence.  That  there  was  not 
now  a  perfect  box,  as  all  the  fittings  had  been 
removed  by  means  of  which  the  fish  used  to 
be  caught. 

That  the  Special  Commissioners  of  English 
Fisheries,  when  they  held  their  meeting  to  inquire 
into  the  legality  of  fixed  eugines  for  catching 
salmon,  pursuant  to  the  Salmon  Fishery  Act 
1865,  did  not  give  any  notice  that,  unless  a  pass 
was  put  within  a  certain  time  in  the  dam,  the 
fishery  would  cease.  When  at  the  weir  on  the 
1st  July  1877,  it  was  considered  by  a  witness  tha 
it  was  a  box  within  the  statute;  but  the  sam« 
witness  considered  that  it  was  not  at  present  a 
perfect  box,  or  adapted  for  catching  fish.  It  was 
proved  by  the  clerk  to  the  Endowed  Schools 
Governors  for  Totnes,  who  produced  a  certificate  of 
the  Fishery  Commissioners  for  England  and  Wales, 
relating  to  the  Totnes  Weir,  dated  1st  Dec.  1871, 
that  the  fishing  mill-dam,  being  the  mill-dam 
which  is  the  subject  of  the  present  proceeding, 
having  a  trip  or  coop  on  the  right  bank  situate 
in  the  river  Dart,  was  legal,  and  that  there  was 
no  fish  pass  in  connection  with  the  fishing  mill- 
dam  as  required  by  law,  and  that  the  miU-dam 
was  at  the  head  of  the  weir  which  diverts  the 
water  to  the  town  mills.    That  the  said  certificate 


150 


MAGISTRATES'    CASES. 


Q.B.  DivJ 


Pike  (app.)  v.  Bobsiteb  (reap.) 


[Q.B.  DiY. 


was  granted  to  the  truBteeB  of  the  municipal 
charities,  who  were  then  the  owners  of  the  mill 
premises,  but  under  the  endowed  schools  scheme 
the  management  and  administration  of  the  pro- 
perty had  passed  to  the  goyemors  of  the  schools, 
and  the  legal  estate  yest^  in  the  official  trustees 
of  charitable  lands. 

No  witnesses  were  called  on  behalf  of  the 
respondent,  but  his  solicitor  contended  that  he 
wanted  to  protect  his  client's  rights. 

That  the  respondent  was  at  present  the  occupier 
of  the  Totnes  mills  as  sub-lessee  under  a  gentle- 
man of  the  name  of  Bowden,  and  that  the  lease 
under  which  the  lessee  rented  bore  date  5th  May 
1863,  and  that  during  the  time  the  mills  had  been 
in  respondent's  occupation  as  such  sub-lessee 
there  had  been  no  fishery  used  in  any  respect  by 
any  person  or  persons  as  a  fishery,  and  therefore 
he  contended  that  the  respondent  was  not  bound 
under  the  section  of  the  Act  of  Parliament  to 
keep  his  fenders  up  between  the  times  specified  in 
the  information. 

He  also  stated  on  the  respondent's  behalf  that 
it  had  not  been  proved  that  the  respondent  had 
either  a  crib,  box,  or  orulve,  or  that  he  had  used 
either  for  takine  salmon  in  the  fishery,  and  denied 
that  it  was  a  fishery,  or  that  it  had  been  used  as  a 
fishery,  with  the  exception  of  between  the  years 
1856  and  1859,  during  a  previous  lease. 

That  by  or  under  the  lease  of  1863,  a  reduced 
rent  had  been  accepted  in  consequence  of  the 
fishery  being  abolished,  and  that  ever  since  the 
respondent  had  been  the  occupier  of  the  mills 
under  the  present  lease,  ho  fish  had  been  caught 
there,  nor  nad  any  appliances,  such  as  a  box,  &c., 
been  placed  there  for  the  purpose  of  taking  fish. 
That  one  of  the  witnesses  for  the  appellant  ad- 
mitted that  it  was  not  a  perfect  box  wnich  could 
be  used  for  taking  fish ;  and  the  said  lease  of  5th 
May  1863  contains  an  exception  and  reservation 
to  the  lessors  of  the  fishing,  if  any,  near  the  B^sck 
Marsh  called  the  Salmon  Pool,  and  the  fishery 
near  the  Back  Marsh,  and  all  other  fisheries,  if 
any,  belonging  to  the  lessors. 

That  all  traps  and  gratings  had  been  removed 
so  as  to  prevent  the  taking  of  fish  since  1859,  and 
that,  if  altered  from  w^t  it  is  at  present,  it 
would  damage  the  respondent's  mills;  and  that 
the  removal  of  the  interior  fittings  and  hecks 
was  done  for  the  purpose  of  preventing  any 
further  use  of  them  being  made  for  the  purpose 
of  killing  salmon;  and  consequently  there  were 
no  means  whatever  to  allow  the  respondent  to  kill 
fish,  nor  let  it  or  use  it  as  a  fishery.  He  referred 
to  the  great  damage  done  to  the  respondent's 
mills  by  the  floods  rushing  down  and  swamping 
the  grain,  and  otherwise  damaging  the  machinery, 
which  damage  was  averted  by  the  use  of  the 
fenders. 

That  there  was  no  proof  that  it  had  been  used 
in  any  shape  ajB  a  fishery  since  1859. 

Tliat  there  was  no  evidence  given  that  any  fish 
bad  been  taken  by  the  supposed  box  since  the 
year  1859. 

The  justices  dismissed  the  case  because  they  did 
did  not  consider  that  the  supposed  box  was  a  box 
of  a  fishery  within  the  meaning  of  the  Act,  as  it 
had  not  been  used  for  taking  fish  since  185^^  and 
even  if  refitted  with  hecks,  &c.,  it  could  not  be 
legally  used  as  such  until  a  pass  was  put  in  the  weir. 
The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  the  court  therefore  is, 


whether  there  is  a  box,  orib,  or  ornive  of  a  fishery 
within  the  Salmon  Fishery  Act  1861  (24  &  25  Yici. 
c.  109),  now  that  the  iron  fenders  are  used  solelT 
for  the  purpose  of  regulating  the  water  which 
supplies  the  mill. 

Whereupon  the  opinion  of  the  Oourc  of  Queen's 
Bench  is  asked  upon  the  said  question  of  law, 
whether  or  not  the  said  justices  were  correct  in 
their  determination  as  aforesaid.  And  as  to  what 
further  should  be  done  or  ordered  by  the  said 
court  in  the  premises. 

/.  Paterson  argued  for  the  appellant,  the  com- 
plainant—The Salmon  Fisherv  Act  1861  (24  &  25 
Yict.  0. 109),  by  sect.  4  gives  as  definitions :  *' '  dam' 
shall  mean  all  weirs  and  other  fixed  obstructions 
used  for   the   purpose  of  damming  up  waters: 
'  fishing  weir '  shall  mean  a   dam  used  for  the 
exclusive  purpose  of  catching  or  facilitating  the 
catching    of  fish :    '  fishing   mill-dam '    used    or 
intended  to   be  used  partly  for  the  purpose   of 
catching  or  facilitating'  the  catching  of  fish,  and 
partly  for   the    purpose  of  supplying  water  for 
milling  or  other  purposes."    The  word  "  fishery  '* 
is  not  defined,  but  from  its  use  throughout  the 
Act  it  must  include  every  place  in  which  fish  are 
or  have  been  caught,  as  well  as  the  right  to  catch 
them.    With  these  definitions  sect.  22  necessarily 
applies  to  the  circumstances  of  this  case :  "  The 
proprietor    or    occupier  of  every   fishery    shall » 
between  twelve  of  the  clock  at  noon  on  Saturday 
and  six  of  the  clock  on  the  Monday  morning 
following,  maintain  a  clear  opening  of  not  less 
than  four  feet  in  width  from  the  bottom  to  the 
top,  through  all  cribs,  boxes,  or  cruives,  used  for 
taxing  salmon  within  his  fishery,  so  that  a  free 
space  of   that  width    is   effectually  secured  for 
tne    passage  of    fish    up    and    down    through 
each   box,    crib,    or    cruive,    whether   used   for 
the    purpose    of    fishing   or    not;     and    shall, 
for  the  purpose  of   maintaining    such  opening, 
remove    the    inscales    and    rails    of    all    such 
boxes,     cribs,     or     cruives;    and    any    person 
acting  in  contravention  of  this  section  shall  incur 
the  following  penalties:    (1)  He  shall  for  each 
offence  pay  a  sum  not  exceeding  five  pounds,  and 
a  further  penalty  not  exceeding  one  pound  for 
each  fish  so  taken  :  (2)  He  shall  forfeit  every  fish 
caught  in  contravention  of  this  section."  Although 
the  respondent  may  have  no  right  to  catch  fish, 
he  has  the  entire  control  over  these  fenders,  and 
is  bound  to  keep  an  opening  for  fish  in  the  close 
time.    The  object  of  the  section  is  to  compel  a 
passage  up  and  c^own  stream  to  be  kept  for  fish 
during  part  of  each  week ;  this  passage  is  found 
to  be  necessary  for  the  encouragement  w  breeding^. 
It  would  be  impossible  for  fish  to  increase  in  tma 
river  if  their  passage  is  thus  prevented.     Sect. 
20  contains  a  similar  provision  m  respect  of  the 
close  season  as  that  of  sect.  22  in  respect  of  the 
weekly  close  time ;  and  it  has  been  held  that  the 
application   of  that  section  is  not  limited  to  a 
fishery  actually  in  use ;  nor  to  fishing  mill«dams 
where  injury  to  the  milling  power  cannot  be  done 
by  carrying  out  the  section.    Any  obstruction  to 
the  free  passage  of  fish  through  a  box  at  the  pro- 
hibited times  was  held  to  be  penal  under  this 
Act  of  Parliament : 

Hodgton  v.  Little,  14  C.  B.  N.  S.  HI,  and  16  G.  B. 

N.  8. 198. 

Pitt  Lewie  for  the  respondent.— The  jostioea 

were  right  in  holding  that  this  was  not  a  bar 

within  the  meaning  of  the  Act.    Hodgson  v.  LiUU 
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haa  no  applicatioQ  to  this  oase,  beoaose  the  20th 
Becstion  recjairea  the  removal  of  every  obstractioii 
to  fiah,  whilst  the  22nd  re^nirea  only  a  fish  pass. 
Moreover,  the  respondent  la  fonnd  by  the  joaticea 
to  be  no  oocnpier  of  a  fishery,  nor  ia  thia  a  fishing 
mill-dam  within  the  definition  g^iyen  in  the  Act. 
Before  the  passing  of  thia  Act,  the  exiating  fiahing 
mill-dam  was  converted  into  a  mere  mill-dam, 
having  no  contrivancea  for  catching  fish;  anch 
dam  was  held  to  be  no  fiahing  mill-dam  in 
Chimett  V.  Backhome,  L.  Bep.  3  Q.  B.  90. 
Paieraan  in  reply. 

Our,  ad/o,  miU, 
Bee.  21. — Lush,  J.  delivered  the  judgment  of 
the  court  (Mellor  and   Lush,    JJ.). — This  oaae, 
although  it  was  the  subject  of  an  elaborate  argu- 
ment on  the  construction  of  the  Fisheries  Act 
1861,  tnms  entirely  on  a  Question  of  fact.    The 
statement  is  ao  vaffue,  and  xaot  and  argument  are 
so  mixed  up  together,  that  we  were  unable  to  die* 
cover  what  the  real  facta  were  till  we  came  to 
examine  the  case  closely.    Having  done  ao^  it  ia 
dear  to  us  that  the  dam  in  queation  had  ceaaed  to 
be  a  fiahing  mill-dam  before  the  Salmon  Fiaheriea 
Act  paaaed,  inaamoch  as  all  the  appliances  and 
arrangementa   in   the    so-called   "crib,    box,  or 
crnive  "  by  which  it  had  been  adapted  for  catching 
fish,  and  which  ao  far  as  can  be  collected  from  the 
case  were  what  constituted  the  dam  a  "  fishing 
mill-dam,"  had  been  removed  in  the  year  1859, 
and  had  never  been  replaced.    Thia  ia  the  infer- 
ence wo  draw  from  the  evidence  atated  and  the 
oommenta  upon   it,  though  it  is  not  expressly 
found,  as  it  should  have  been,  by  the  justices.    A 
"fiahing  mill-dani  "  is  defined  by  the  Act  to  mean 
*'a  dam  used  or  intended  to  be  used  partly  for  the 
purpose  of  catchinff  or  facilitating  the  catching 
fish,  and  partly  for  the  purpose  of  supplying  water 
for  milling  or  other  purposes."  From  the  time  that 
the  "  crib,  box,  or  cruive  "  ceased  to  be  "  used,"  or 
capable   of    being   used,    for  catching  fish,  the 
dam  ceased  to  be  a  dam  "  used  or  intended  to  be 
used  "  for  that  purpose,  and  became  a  mere  mill- 
dam.      The    argument,    which    was    so    much 
pressed   upon   us,    that  a   dam,   which    was   a 
fishing   mill*dam   at   the   passing   of    the  Act, 
cannot  afterwards,  by  the  removal  of  all  means 
and   appliances   for   catching    fish,    be    reduced 
to  a  mere  mill-dam,  ao  aa  to  relieve  the  occupier 
from  the  obligation  of  maintaining  a  fish  pass, 
is  entirely  out  of  place.    It  must  not  be  taken 
that  we  should  have  assented  to  that  view  if  the 
argument  had  been  applicable  to  the  facts.    We 
express  no  opinion  upon  the  point,  because  it  ia 
onneceaaary  to  do  aa    The  22nd  aection  of  the 
Act  haa  therefore  no  bearing  u^n  the  caae,  and, 
as  no  alteration  haa  been  made  in  the  dam  aince 
1861  which  createa   "increased  obatruction    to 
fish,"  the  claim  to  have  a  fiah  paaa  by  virtue 
of  that  aection  equally  faila.    We  were  referred 
to,  the  certificate    given  by  the  Fishery  Com- 
missioners   1871,    by    which    it    was    certified 
that  the  dam  which  the  commissioners  therein 
describe  aa   a   "fishing   mill-dam"    was  le^. 
We  are  at  a  loss  to  see  what  bearing  thia  haa  upon 
^  (jueation  before  ua,  which  ia  not  whether  the 
dam  IS  one  which  the  o.vner  haa  a  lawful  right  to 
^^aintain,  but  whether  it  in  a  fiahing  mill-dam. 
Upon  that  (jueation  the  commissioners  have  no 
power  to  adjudicate.     Their  calling  it  a  fishing 
mill-dain  does  not  make  it  one.    We  do  not  know 
what  evidence  waa  laid  before  the  oommiaaionera, 
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but  the  evidence  before  ua  ahowa  that  it  waa 
not,  either  in  1871  or  1861,  a  fishing  mill-dam. 
The  appeal  must  oonsequently  be  dismissed  with 
Gosta, 

Judgment  for  respondent,  ihe  defendant. 

Solicitors  for  appellant,  Hooper  and  MiGhelmore, 
Newton  Abbott. 

Solicitors  for  respondent,  MaJeinHon  and  Oar* 
penter,  for  Merlin  Fryer,  Exeter. 


Wednesday,  Dee.  19,  1877. 

(Before  Mbllob  and  Lush,  JJ.) 

Bbgekt's  Canal  Compact  (apps.)  v.  St.  Pancbas 
AssBssMBNT  CoiEiiiTTBB  (resps.)(a) 

Bating — Oanal — Land  of  like  qucdity — 52  Gho.  3, 

c.  cxeu.  9»  101. 

By  52  Oeo.  3,  c.  cxev.  <.  101,  the  lands  of  the  appel^ 

lants,  whether  covered  with  wcUer  or  not,    and 

also   ciU  dweUi/ng-houses,    wharfs,   warehouses, 

lockhouses,  and  other  houses  cure  to  he  rated  in  their 

several  parishes,  the  lands,  according  to  their 

quantity  and  qualUy,  and  the  wharfs  aud  hotbses 

according   to  the    nalure    and    respective  tues, 

dimensions,  ar^d   descriptions    thereof,    in  Uke 

manner  as  lands  of  a  like  quality,  and  wharfs 

and     houses     of    a    like    and   similar    siste, 

nature,  dimension,  or  description  in  the  respective 

parishes  where  the  saine  shaU  he  situate,  are 

rated. 

Seld,  thcU  the  appellants*  canal  and  adjoining  paths 

were  to  he  rated,  not  as  an  ordinary  canal,  nor 

cu  land  with  huildings  upon  it  like  those  in  the 

other  oorto  of  the  parish ;  hut  as  lands,  not  in- 

tendea  to  he  hidU  upon,  in  an  improving  neigh- 

hourhood,  of  like  quality  in  the  paHsh. 

This  was  a  apecial  caae  atated  under  the  proviaiona 

of  32  A  33  Yict.  c.  67  (the  Valuation  (Metropolia) 

Act  1869),  aect.  40,  by  conaent  of  the  partiea  and 

by  order,   notice  of  appeal   to    the  assessment 

sessions  having   been  previouslv  given  by  the 

appellants  as  provided  by  the  said  Act. 

1.  The  Begent's  Canal  Company  was  inoorpo- 
ated  by  an  Act  of  Parliament,  52  Q^o.  3,  o. 
cxcv.,  local  and  personal  (but  which  Act  is  a  pub- 
lic Act,  and  may  be  referred  to  by  either  party  on 
the  argument  of  thia  apecial  case),  for  the  purpoae 
of ''  making  and  maintaining  a  navigable  canal 
from  the  Grand  Junction  Canal  in  the  pariah  of 
Paddington  to  the  Biver  Thamea  in  the  parish  of 
Limehouse,  with  a  collateral  cut  in  the  parish  of 
Saint  Leonard,  Shoreditch,  in  the  county  of 
Middlesex." 

2.  The  canal  was  made  in  pursuance  of  the  said 
Act,  and  part  of  the  aaid  canal  passes  through  the 
parish  of  Saint  Pancras,  in  which  parish  there  are 
four  double  locks.  The  property  of  the  said  com- 
pany in  the  said  parish  in  the  occupation  of  the 
company  consists,  as  described  in  tne  Valuation 
List  hereinafter  mentioned,  of 

No.  6590  .  .  Canal,  towing  path,  sloping  banks, 

and  locks. 

„  6591  .  .  Dwelling-house,  office,  and  stable, 

„   6591a  .  Cottages  near  locks, 
and  the  extent  of  the  property  above  mentioned 
numbered  6590  ia  about  21^  aorea,  and  the  length 
of  the  canal  2  milea  3  furlonga  and  196  yarda  of 
width  varying  from  31  to  129  feet. 

3.  By  52  (^.  3,  a  cxcv.  a.  101,  it  ia  enacted 
aa  foUowa : 

(a)  Bcporlad  bj  M.  W.  MoKbllab,  Esq..  BArriater-at-Liw. 
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And  be  it  farther  enaoted  that  the  lands,  whether 
coTered  with  water  or  not,  and  also  all  dwelling-honaes, 
wluurfs,  warehonses,  lookhoases,  and  other  honsee  of  and 
belongine  to  the  said  company,  shall  be  rateable  and 
chargeable  to  the  maintenance  of  the  poor  and  to  all  other 
parochial  rates  and  taxes  in  the  several  parishes  and 
places  where  they  are  respeotiYely  situated,  the  lands 
according  to  their  quantity  ahd  qnaJity,  and  the  dwelling- 
honses,  wharfs,  warehonses,  lockhonses,  and  other  houses 
according  to  the  nature  and  respective  uses,  dimensions, 
and  descriptions  thereof,  and  shall  be  charged  and 
assessed  in  like  manner  as  lands  of  a  like  qua&ty,  and 
dwelling-houBes,  wharfs,  warehouses,  lockhonses,  and 
other  houses  of  a  like  and  similar  size,  nature,  dimension, 
or  description  in  the  respective  parishes  where  the  same 
■hall  be  situate  are  or  shall  be  assessed  or  charged ;  and 
that  the  rates,  duties,  and  other  personal  property  of  the 
said  company  liable  to  be  rated  to  the  poor  or  other 
parochial  taxes  in  any  such  parishes  or  places  shall  be 
rated  and  assessed  in  like  manner  and  in  tiie  same  pro- 
portion as  other  personal  property  rateable  in  the  said 
parishes  and  places  respectively  shall  be  rated  and 
assessed,  and  according  to  the  length  of  the  line  of  the 
said  navigation  in  such  respective  parishes  and  places, 
and  not  otherwise  or  in  any  other  manner ;  provided  that 
before  such  personal  property  shall  be  rated  fourteen 
days'  notice  shall  be  given  in  writinff  to  or  left  at  the 
dwelling-house  or  usual  plaoe  of  abo£  of  the  treasurer  or 
clerk,  or  any  officer  of  the  said  company  residing  in  the 
parish  or  place  where  such  rate  shall  be  intended  to  be 
made,  by  the  respective  overseers  of  the  poor  of  the  inten- 
tion  so  to  do. 

4  At  the  date  of  the  passing  of  this  Act  (1812) 
the  lands  through  which  it  was  proposed  that  the 
canal  should  pass  and  through  whica  ib  was  after- 
wards made,  were  to  a  considerable  extent  lands 
agricultural  and  pasture,  and  some  of  the  said 
lands  were  used  as  yards  or  gardens  and  some 
were  covered  with  nouses,  &c.  At  the  present 
time  within  the  parish  the  lands  adjoining  the 
canal  have  been  built  upon,  with  the  exception  of 
that  part  passing  through  Regent's  Park,  and 
these  buildinflcs  are  assessed  to  the  poor-rate.  If 
the  area  now  occupied  by  the  canal  and  towing- 
path  were  assumed  to  be  covered  by  buildings 
similar  in  rateable  value  to  tlte  buildings  adjoining 
the  canal,  allowing  for  necessary  roads,  access,  &c., 
and  a  proportionate  part  of  such  rateable  value 
were  taken  as  representing  the  rateable  value  of 
the  lands  so  covered,  as  distinguished  from  the 
buildings  standing  upon  them,  then  such  pro- 
portionate part  would  be  the  sum  of  1134Z.  gross 
and915Z.  net  rateable  value. 

6.  The  area  of  uncovered  land  in  the  parish  in 
in  1873  amounted  to  about  one-fourth  of  the  total 
area  of  the  parish.  If  the  canal  were  assessed  in 
the  ordinary  way  in  which  canals,  the  Acts  of  Par- 
liament relating  to  which  do  not  contain  any 
special  provisions  as  to  rating,  are  now  assessed — 
namely,  by  deducting  from  tlie  gross  receipto  in 
the  parish  the  expenses  and  outgoings  in  the 
parish,  and  allowances  for  tenants  and  trade  profits 
risks,  maintenance,  &c. — then  the  sum  at  which  the 
property  of  the  company  is  now  assessed  exceeds 
the  sum  at  which  the  appellants  claim  to  be  rated. 

6.  In  June  1876  the  overseers  of  the  parish 
of  St.  Pancras  made,  under  the  provisions  of  the 
Valuation  (Metropolis)  Act  1869,  a  valuation  list 
of  the  property  in  the  said  parish,  and  in  the  said 
list  the  '*  gross  value"  of  the  property  belonging 
to  the  Regent's  Canal  Company  therein  numbered 
6590  was  increased  from  bOOL  to  22682.  and  the 
"rateable value"  from  418L  to  1418L,  the  sums  of 
500Z.  and  418Z  respectively  being  the  amount  of 
the  "  gross"  and  "  rateable"  values  at  which  the 
same  property  had  been  assessed  m  the  assessment 
of  1870, 


7.  The  company  duly  objected  before  the 
assessment  committee  of  the  said  parish  of  St. 
Pancras  to  the  valuation  list  with  respect  to  the 
property  therein  numbered  6590  on  the  gprooiid 
that  the  "gross"  and  *' rateable"  values  of  the 
said  property  were  not  made  in  acoordance  with 
the  requirements  of  the  Company's  Act  of  Par- 
liament, 52  Geo.  3.,  c.  cxcv,  s.  101,  bub  the 
company  failed  to  obtain  such  relief  as  thej 
deemed  just.  In  their  notice  of  objection  they 
stated  as  the  correction  which  they  desired  to 
make  that  the  "  gross  value"  should  be  reduced 
to  107/.  109.  and  the  "  rateable  value"  to  8U. 

8.  Notice  of  appeal  was  duly  served,  upon 
which  it  was  agreed  to  state  this  case. 

9.  If  the  said  canal  and  towing-path  were 
assessed  (as  the  appellants  contend  they  ought  to 
be  assessed)  as  uncovered  land  of  similar  quantity 
and  quality  applicable  to  any  purpose  except 
building  purposes  on  a  building  agreement,  the 
"  gross"  and  "  rateable"  values  would  not  exceed 
the  values  which  the  appellante  desired  to  have 
inserted  in  the  valuation  list  in  lien  of  those 
inserted  by  the  parish  officers ;  or  if  the  canal  and 
towinflC'path  were  rated  or  assessed  as  in  the  altera 
native  tne  appellants  contend  that  they  ought  to  be 
assessed  according  to  their  quantity  and  quality 
as  uncovered  land  in  like  manner  as  lands  of  the 
like  quantity  and  quality  are  in  point  of  £act 
assessed  in  the  parish  of  St.  Pancras,  the  appel- 
lants' valuation  would  be  correct. 

10.  The  respondents  contend  that  the  section 
set  out  in  nzuragraph  3  was  not  inserted  by  the 
Legislature  tor  the  purpose  of  limiting  directly  or 
indirectly  the  assessable  value  of  the  appellants' 
property,  but  only  to  remove  a  difficulty  that  then 
existed  from  the  yiew  of  the  law  then  laid  down 
by  the  courts,  namely,  that  canal  rates  or  dues, 
&c,,  were  assessable  per  se  and  only  in  the  parish 
in  which  they  were  considered  to  be  earned,  namely 
where  the  voyages  respectively  terminated.  That 
this  view  of  the  law  was  altered  shortly  after  this 
Act,  and  the  canal  rates,  &c.,  have  been  since  con* 
sidered  as  an  element  of  the  occupation,  in  other 
words  as  of  the  quality  of  the  land ;  and,  therefore, 
the  property  should  be  rated  on  the  principle  laid 
down  in  paragraph  5,  or  in  the  alternative  annual 
value  of  the  adjoining  lands  as  in  paragraph  4. 

The  question  for  the  opinion  of  the  court  was 
upon  what  principle  the  canal  and  towing-path  are 
to  be  valuea  and  assessed.  If  the  court  should 
be  of  opinion  that  either  of  the  two  contentions 
of  the  appellants  is  right,  then  the  gross  and 
rateable  values  are  to  oe  reduced  to  215Z.  gross 
and  204Z.  rateable.  If  the  principle  stated  in 
paragraph  4  be  correct,  then  the  gross  value  is  to 
be  reduced  to  1134{.  and  the  rateable  value  to  9152. 
If  the  principle  stated  in  paragraph  5  be  correct, 
then  it  was  agreed  that  tbe  amount  of  the  gross 
and  rateable  values  respectively  shall  be  deter- 
mined by  an  arbitrator.  It  was  agreed  that* 
judgment  should  be  entered  at  the  assessment 
sessions  at  their  session  next  or  next  but  one  after 
the  decision  of  the  court  or  of  the  arbitrator  in 
accordance  with  the  judgment  of  the  court,  and 
for  such  costs  as  the  court  should  adjudge. 

F.  M,  White.,  Q.C.  (with  him  R,  8.  Wright) 
argued  for  the  appellants. — The  canal  and  the 
adjoining  paths  ought,  under  the  lOlst  section  of 
the  local  Act,  to  be  rated  at  the  amount  at  which 
uncovered  land  is  rated  in  the  parish.  The  con* 
struction  of  this  particular  section  was  considered 
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in  Rex  t.  Regent's  Canal  Company,  6  B.  &  0.  720/ 
where  it  was  held  that  the  land  used  for  the 
purposes  of  the  canal  was  rateahle,  not  in  respect 
of  its  improved  Talae,  bat  as  if  it  had  not  been 
used  for  those  purposes.  And  in  the  Grand 
Junction  Canal  v.  Hemel  Hempstead,  L.  Bep.  6 
Q.  B.  173,  a  very  similar  rating  section  in  an  Act 
of  1794  was  interpreted  exactly  in  the  sense  of  the 
appellants'  contention  in  this  case ;  it  was  there 
held  that  the  land  occupied  by  the  canal  was  to  be 
rated  in  the  same  proportion  as  the  open  land 
lying  near,  the  value  of  which  might  be  increased 
from  time  to  time  by  circumstances,  and  the 
boildings  belonging  to  the  company  in  the  same 
proportion  as  the  buildings  lying  near. 

Poland  (with  him  Cattle)  for  the  respondents. — 
It  is  impossible  to  support  the  principle  of  rating 
described  in  paragraph  5  of  the  case,  in  the 
face  of  the  special  rating  clause  contained 
in  the  Act  of  Parliament.  But  there  can  be  no 
donbt  that,  if  this  canal  did  not  occupy  this  par- 
ticular ground  in  this  parish,  the  ground  would  be 
built  upon,  as  the  lands  of  a  like  quality  have  been 
built  upon  in  the  parish.  Tne  meaning  of  the 
section,  therefore,  may  be  defined  to  authorise  the 
rating  of  the  canal  and  adjoining  paths  as  if 
covered  with  buildings,  allowing  for  roads,  &c. 
The  words  of  |34  Geo.  3,  c.  xxiv.  s.  19,  upon 
which  the  case  of  Orand  Junction  Canal  v.  Hemel 
Hampstead  was  decided,  differ  from  the  words  of 
the  lOlst  section  of  this  Act,  and  do  not  iustify  the 
application  of  the  same  construction  to  tne  present 
case. 

I.  M,  White,  Q.O.  was  not  heard  in  reply. 

Mellob,  J. — We  are  of  opinion  that  the  plan  of 
assessment  supported  by  the  appellants'  contention 
is  better,  more  reasonable,  and  more  intelligible 
than  that  adopted  by  the  respondents.  I  cannot 
tbintc  how  Mr.  Poland's  principle  could  be  applied ; 
be  admits  this  land  cannot  be  covered  with  build- 
ings, but  he  says  we  must  assume  that  it  is,  and  then 
for  the  purpose  of  rating  separate  the  land  from  the 
buildings  upon  it.  The  Act  says  the  buildings  of 
the  company  are  to  be  rated  as  buildings  of  a  like 
nature  in  the  parish  ;  but  I  do  not  see  how  it  can 
be  interpreted  to  say  that  the  land  is  to  be  rated  as 
if  it  had  buildings  of  a  different  nature  from  the 
csompany*8  standing  thereon.  Such  a  principle 
would  give  rise  to  enormous  difficulties,  and  it 
seems  to  have  no  justification  in  the  words  used  by 
the  Legislature.  It  is  impossible  to  famish  accurate 
data  upon  which  to  carry  out  the  assessment 
according  to  the  section ;  but,  as  it  appears  that 
both  of  the  modes  of  rating  mentioned  iu  para- 
graph 9  produce  the  same  result,  it  will  be 
sufficient  if  we  hold  that  either  of  them  is  correct. 

Lusu,  J. — I  am  of  the  same  opinion.  The 
respondents  contend  that  the  appellants'  land 
mnst  he  rt»«P!*»ed  as  if  it  were  covered  with  build- 
ings, but  at  the  same  time  as  if  the  buildings 
were  severed  from  the  land.  This  is  an  ingenious 
principle  of  rating,  which  is  not  only  new,  Imt  also 
inconsistent  with  the  words  of  the  101st  section. 
Lands  are  to  be  charged  and  assessed,  not  as  lands 
covered  with  buildings,  but  as  lands  of  a  like 
quality  in  the  parish — that  is,  as  lands  not  built 
upon,  and  not  intended  to  be  built  upon,  in  a 
growing  and  improving  neighbourhood.  This  is 
the  appellants'  principle,  and  their  appeal  must  be 
allowea. 

Judgment  for  appeUanU. 

Maci.  Car. —Vol.  XI. 


Solicitors  for  appellants,  EUie  and  EUie, 

Solicitors  for  respondents,    CunUffe,  Beaumont, 
and  Davenport. 

COMMON  PLEAS  DIYISION. 

Friday,  Nov.  30,  1877. 

(Before  Geove  and  Linblby,  JJ.) 

Matok,  Aldebmen,  and  Citizens  of  the  City  of 

ExETEB  V.  Heaman.  (a) 
Market — Infringement  hy  sale  within  the  limits — 
Conviction — Amendment  of  summons. 

The  respondent  toas  charged  before  iioe  magistrates 
of  the  city  of  E.  for  having  infringed  a  private 
Market  Art  (6^7  Vict.  c.  cxxii.,  s.  3),  which  im- 
posed a  iine  on  any  person  selling,  offering,  or 
exposing  for  sale  any  ca/rcases  or  meat  within  the 
limits  of  the  city  and  county  of  E.,  except  within 
the  markets.  It  was  proved  on  the  12th  Jan. 
1877,  the  respondent  delivered  certain  carcases  at 
a  door  within  the  limits,  and  that  tJie  carcases 
were  then  weighed  and  paid  for,  hut  it  was  alleged 
that  they  were  delivered  in  pv/rsuance  of  a  pre- 
vious contract,  entered  into  between  the  same 
parties  at  the  same  pUice  on  the  hth  of  the  same 
month.  The  summary  was  taken  out  for  the  12ih 
Jan.,  and  the  magistrates  found  that  there  had 
been  a  previous  sale  and  purchase  on  the  bth. 
Held  (reversing  their  decision),  that  they  should 
have  convicted  the  appellant  on  the  above  facts, 
,  and  that  if  they  had  thaibght  it  necessary,  they 
should  have  amended  the  summons  by  altering 
the  date  on  which  the  ofence  was  alleged  to 
have  been  committed  from  the  12th  to  the  bih  of 
the  month. 
Appeal  from  the  magistrates  of  the  city  of  Exeter 
under  20  &  21  Vict.  c.  33.  The  following  case  was 
stated  : 

At  a  petty  sessions  for  the  city  and  county  of 
the  city  of  Exeter,  holden  at  the  Guildhall 
therein,  on  the  19th  Jan.  1877,  before  us,  Frederick 
Franklin  and  John  Knapman,  Esquires,  two  of 
Her  Majesty's  Justices  of  the  Peace,  acting  in  and 
for  the  city  and  county  of  the  city  of  Exeter,  a 
complaint  was  preferred  by  Charles  Chaplin,  the 
inspector  and  toll  collector,  for  and  on  behalf  of  the 
said  mayor,  aldermen,  and  citizens  of  the  city  and 
county  of  the^  city  of  Exeter,  the  owners  of  the 
Exeter  markets,  and  the  tolls,  stallage,  and  profits 
thereof  (hereinafter  called  the  appellants),  that 
Bichard  Heaman  (hereinafter  called  the  respon- 
dent), on  the  12th  Jan.,  in  the  year  aforesaid,  did 
sell  certain  carcase  meat,  to  wit,  two  whole  car- 
cases and  two  half  carcases  of  pigs,  at  a  certain 
price,  within  the  said  city  and  county  other  than 
the  Higher  or  Lower  Market  therein,  that  is  to 
say,  at  the  shop  and  premises  of  one  Elizabeth 
Bishop,  in  the  Parish  of  Saint  Sidwell,  within  the 
said  ^ity  and  county,  whereby,  as  alleged,  the 
said  respondent  had  rendered  himself  liable  upon 
conviction  thereof  to  forfeit  and  pay  a  sum  not 
exceeding  hi.,  nor  less  than  40«.,  and  which  said 
complaint  was  heard  and  determined  before  us  at 
the  petty  sessions  aforesaid,  and  upon  such  hear- 
ing we  did  dismiss  the  said  complaint. 

The  said  appellants,  being  dissatidfied  with  such 
our  determination  and  judgment  as  being  erro- 
neous iu  point  of  law,  have  applied  to  us  pursuant 
to  the  statute  20  &  21  Vict,  c.43,  for  a  case  setting 
forth  the  facts  and  the  grounds  of  our  deter- 

(a)  Beported  by  J.  ▲•  Foon,  Esq.,  BaniBter^kt-Law. 
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mination  for  the  opinion  of  the  Queen's  Bench 
Division  of  the  Hign  Court  of  Justice.  Wherefore 
we,  the  said  justices,  make  and  Rign  the  following 


case. 


By  statute  3  &  4  Yint.  (local  and  personal) 
c.  122,  entitled,  "  An  Act  to  alter,  amend,  and 
enlarge  the  power  of  provisions  of  an  Act  for  re- 
moving the  markets  neld  in  the  Hiffh  and  Fore- 
streets,  and  other  places  within  the  city  and 
coanty  of  the  city  of  Exeter,  and  for  providing 
other  markets  in  lieu  thereof,'  it  is  by  sect.  3 
enacted,  "  that  if  any  person  or  persons  shall  at 
any  time  sell,  offer,  or  expose  for  sale  (inter  alia) 
any  carcase,  meat,  flesh,  or  other  raw  victuals, 
at  any  other  place  within  the  city  and  county  of 
the  city  of  Exeter,  than  two  certain  markets,  in  the 
said  Act  called  the  Higher  and  Lower  Markets  ; 
every  person  so  offending  shall  for  every  such 
offence  forfeit  and  pay  any  sum  not  exceeding  5Z. 
nor  less  than  40«.''  This  section  contains  a  proviso 
exempting  every  inhabitant  of  the  said  city  and 
county  selling  a  carcase  meat  in  the  respective 
houses,  shops,  and  premises  from  the  operation  of 
this  section,  and  also  a  proviso  exempting  from 
its  operation  hawkers  of  fish  and  poultry,  £o,  (not 
including  carcase  meat)  upon  which  the  regular 
market  tolls  have  been  paia.  By  the  11th  section 
of  the  same  Act  it  is  enacted  that  the  delivery  of 
any  goods,  wares,  commodities,  articles,  or  things, 
thereby  made  chargeable  with  or  liable  to  the 
payment  of  an^  toU  upon  the  sale  thereof,  shall  in 
all  cases  be  evidence  of  the  sale  thereof. 

It  was  proved  in  evidence  and  admitted,  that 
between  six  and  seven  o*clock  in  the  morning  of 
Friday,  the  12th  Jan.  aforesaid,  and  being  one  of 
the  said  market  days,  the  respondent,  who  is 
a  carrier  residing  at  Ashreigney,  in  the  county  of 
Devon,  unloaded  from  a  cart  bearing  his  name 
and  standing  at  the  door  and  shop  of  Mrs. 
Elizabeth  Bishop,  who  is  a  pork  butcher,  residing 
in  Saint  Sidwell,  within  the  said  city  and  county, 
and  there  delivered  into  her  shop  (that  being  a 
place  outside  the  market),  two  whole  carcases  and 
two  half  carcases  of  three  pigs,  and  which  were 
received  by  Mrs.  Bishop.  On  the  part  of  the 
respondent  it  was  contended  that  the  said  de- 
livery was  not  a  sale  of  the  said  carcases,  but  a 
delivery  in  pursuance  of  a  previous  contract,  in 
support  of  which  Mrs.  Bishop  stated  that  on  the 
previous  Friday,  the  bth  Jan.  she  at  her  said  shop 
had  agreed  with  the  respondent  for  the  purchase 
of  three  carcases  of  pigs  at  10<.  per  score  to  be 
delivered  on  the  following  Friday  tne  12th,  the  day 
in  question. 

On  being  asked  on  cross-examination  when  she 
considered  the  carcases  had  become  her  property, 
she  replied  on  the  day  they  were  delivered  to  her 
(the  12th) ;  she  further  stated  that  she  had  not  on 
the  previous  Friday  purchased  any  particular 
pigs  of  the  respondent,  but  had  merelv  bespoken 
of  Lim  a  certain  Quantity  of  pork  of  a  certain 
quality ;  that  she  nad  not  paid  for  the  carcases 
until  the  evening  of  that  day  (the  12th),  as  she 
did  not  know  the  weight  of  them  until  brought 
in,  but  the  price  at  10^.  a  score  was  agreed  for  on 
the  previous  Fridav,  and  which  she  considered  as 
binding  on  her.  On  the  part  of  the  appellants  it 
was  contended  that  the  said  carcase  having  been 
delivered  on  the  12th  Jan.  and  it  bein^  admitted 
that  the  contract  of  sale  was  made  withm  the  city 
of  Exeter  at  a  place  outside  the  said  market,  tho 
offence  against  the  statute  was  completed  on  the 


said  12th  Jan.,  and  that  the  respondent  shoald 
have  been  convicted  in  the  penalty. 

On  the  facts  we  decided  that  there  had  been  a 
previous  sale  and  purchase  on  the  5th  Jan.,  and 
that  what  took  place  on  the  12th  was  but  a  delivery 
of  the  carcases  in  pursuance  of  such  sale.  We 
did  not  give  any  importance  to  the  fact  of  the 
price  not  having  been  paid  until  the  evening  of 
the  12th,  as  Mrs.  Bishop  did  not  know  the  weight 
of  the  carcanes,  or  the  amount  to  be  paid  until  the 
carcases  were  so  delivered. 

Whereupon  we  declined  to  convict  the  respon- 
dent, and  dismissed  the  said  summons  and  com^ 
plaint.  The  question  for  the  opinion  of  the  coart 
is  whether,  supposing  the  facts  as  stated  and 
admitted  bv  the  respondent  to  have  happened  on 
the  5th  and  on  the  12th  Jan.  to  be  true,  we  were 
right  in  dismissing  the  said  summons  and  com- 
plaint, or  whether  we  shoald  have  convicted  the 
respondent. 

DucknUl  for  the  appellants. — ^The  justices  were 
wrong  in  refusing  to  convict.  Sect.  11  of  the 
Exeter  Market  Act  (3  &  4  Yict.  c.  122)  enacts  that 
the  delivery  of  any  goods,  wares,  commodities, 
things,  or  articles  thereby  made  chargeable  with 
or  liable  to  the  payment  bf  any  toll  upon  the  sale 
thereof  shall  in  all  cases  be  evidence  of  the  sale 
thereof.  [Grove,  J. — Surely  something  nmst  be 
imported  into  that  to  limit  its  general  effect? 
Mere  delivery  cannot  prove  the  sale.]  It  is  primd 
fade  evidence  of  it.  Further,  notwithstanding 
the  finding  of  the  justices,  it  is  clear  that  the  sale 
did  take  place  upon  the  12th.  There  was  only  an 
arrangement  for  a  future  sale  on  the  previoas 
occasion,  by  which  neither  party  was  bound.  If 
the  justices  had  thought  differently  they  should 
have  altered  the  date  in  the  summons,  and  con- 
victed them  upon  that 

The  respondent  did  not  appear. 

G&OVE,  J. — Even  upon  the  case  an  stated — and 
certainly  I  did  not  at  first  think  we  were  called 
upon  to  decide  a  matter  which  could  have  been 
decided  bv  mereljr  amending  the  summons,  simply 
because  the  justices  did  not  think  fit  to  amend 
the  summons  themselves — they  say  that  they 
decided  that  there  had  been  a  previous  sale  and 
purchase  on  the  5th  Jan.,  and  that  what  took  place 
on  the  12th  was  only  a  delivery  in  pursuance  of 
such  sale.  As  I  understand  it,  if  the  date  in  the 
summons  had  been  the  5th  of  the  month, 
they  would  have  convicted ;  and  their  decision 
seems  to  have  been  that  the  Act  had  been  con- 
travened on  the  5th  and  not  on  the  12th,  so  that 
they  actually  prevent  the  operation  of  the  Act 
because  it  has  not  been  contravened  on  the  parti- 
cular day  for  which  the  summons  was  issued. 
Cases  of  this  sort  should  not  be  sent  up,  when 
they  are  such  that  the  justices  might  have  decided 
them  at  the  time.  I  ara,  however,  of  opinion  that 
the  Act  was  contravened  by  what  took  place  on 
the  12th  of  the  month,  withm  the  meaning  of  this 
Act.  I  think  there  was  an  infraction  of  it  on  the 
12th,  when  the  price  was  ascertained  and  the  meat 
delivered  and  the  price  paid,  within  the  city  and 
not  in  the  market ;  beo&use,  until  the  weighing 
and  delivering  of  jbhe  meat,  the  whole  transaction 
was  inchoate  and  incomplete.  I  must  not,  however, 
be  taken  as  saying  that  because  we  say  the  Act 
was  infringed  upon  the  12th  it  may  not  also  have 
been  infringed  upon  the  5tlL  I  think  sufficient 
took  place  on  the  12  th  to  constitute  an  offence 
against  the  provisions  of  the  Exeter  Market  Act ; 
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and  the  dedfiion  of  the  jaBtioes  mast,  therefore, 
be  reversed. 

Ldtdlst,  J. — I  am  of  the  same  opinion.  The 
qnestion  is  whether  the  jastioes  were  right  in  dis- 
missing the  snmmons,  which  was  taken  oat  for  the 
12th  Jan.  Now,  there  certainly  was  a  sale  within 
the  city  of  Exeter,  and  not  within  the  market- 
place, of  certain  carcases  which  would  have  been 
the  subjects  of  toll  had  they  been  sold  in  the 
market.  That  is  the  substance  of  the  case ;  and, 
therefore,  it  appears  q^uite  plain  that  the  Jastioes 
were  wron^  in  aismissmg  the  summons.  I  cannot 
help  thinkmg  that  they  would  have  amended  it  if 
they  had  been  asked  to  do  so ;  and,  as  a  matter  of 
fact,  I  think  they  should  have  done  it  without 
being  asked.  The  question  whether  the  sale  took 
ulace  upon  the  5th  or  upon  the  12th  should  not 
have  arisen  at  all,  if  it  was  clear  that  the  Act  had 
been,  upon  the  one  day  or  the  other,  infringed. 
The  decision  must  be  reversed. 

DecUion  reversed. 

Solicitors  for  the  appellant,  Oeare  and  Co.  for 
Oidley,  Exeter.  

Monday,  Nov.  19,  1877. 

(Before  Denkan  and  Lindlbt,  JJ.) 

Phillips  v.  Salmon,  (a) 

Parliament — County  vote — Lease  ofwcute  land  of  a 
manor — Presentment  hy  burgesses  for  ocoupation 
of  common. 

The  bwrgeeses  of  the  borough  and  manor  of  N.,  in 
accordance  with  immemorial  custom,  at  the 
annual  courts,  leet  and  baron,  held  in  1841, 1852, 
and  1855,  presented  to  the  lord  the  respondent, 
one  of  their  numlter,  for  occupation  of  certain 
wniione  of  the  waste  of  the  manor,  at  a  rent  to 
oe  agreed  upon  between  him  and  the  lord.  The 
burgesses  of  N.  enjoyed  a  right  of  common  of 
pasture  over  the  waste  land  of  the  manor,  but  a 
suficiency  was  left  of  the  said  waste  for  the 
easercise  of  the  rights  of  the  comm/mers. 

The  respondent  entered  into  possession  of  the  land, 
and  paid  nominal  rents  to  ihe  lord  in  respect  of 
his  occwpaiion.  In  the  year  1861  the  lord  granted 
to  the  respondent  a  lease  of  the  said  plots  of  land 
for  three  lives,  with  a  covenant  for  the  insertion 
of  two  new  Uves  in  lieu  of  those  two  that  shotdd 
first  drop.  It  was  admitted  that  the  annual 
value  of  the  holding  was  sufficient  to  qualify  for 
the  county  franchise. 

Seld,  that  the  respondent,  who  continued  in  posses* 
sion  and  paid  rent  under  the  lease,  had  a 
freehold  qualijicaiion  to  entitle  him  to  the  county 
franchise. 

Appeal  from  the  decision  of  the  revisinc;  barrister 

for  the  county  of  Pembroke.     The  following  case 

was  stated  :— 

1.  John  Phillip  duly  objected  to  tho  name  of 
John  Salmon  being  retained  in  the  list  of  voters 
for  the  county  of  Pembroke. 

2.  The  uaiiie  of  Salmon  appeared  in  the  list  of 
claimants  to  be  entitled  to  vote  for  the  county  as 
foUowB : 


NaniA. 

Abode. 

Nature  of  Quali- 
fication. 

Street, 
lanea,  te« 

Sidaon, 

BlaAnmumi. 

Feehold  kase  of 
hoaae  and  land. 

Blaenwazm. 

j.  In  support  of  the  claim,  the  claimant  pro- 
<*)  lUported  by  J.  A.  Foora,  Eaq.,  Bairistosat-Law. 


duced  a  lease  duly  executed,  dated  the  28th  Feb. 
1861,  whereby  Thomas  Davies  Lloyd,  in  the  lease 
described  as  lord  marcher  of  the  barooy  of  Kernes, 
in  the  county  of  Pembroke,  demised  to  the 
claimant,  his  heirs  and  assigns,  the  dwelling- 
house,  outhouses,  garden  and  lands  called  Blaen- 
y-Warm,  sitnate  at  Newport,  in  the  barony  of 
Kemes,  reserving  to  the  lessor  miues  and  minerals, 
with  the  ordinsury  powers  for  working  the  same, 
to  hold  to  the  claimant,  his  heirs  and  assigns, 
during  the  lives  of  his  son,  daughter,  and  grand- 
son, therein  respectively  named,  and  the  survivors 
and  survivor  of  them,  at  a  yearly  rent  of  5s.,  pay- 
able to  the  lessor,  who  also  thereby  oovenanted 
with  intent  so  as  to  create  a  lien  upon  the  rever- 
sion of  the  demised  premises  and  all  persons  who 
should  become  entitled  thereto,  but  not  to  create 
a  personal  charge  upon  the  lessor,  his  executors  or 
administrators,  that  he,  his  heirs  and  assigns, 
would  grant  unto  the  claimant,  his  heirs  or 
assigns,  a  lease  for  adding  a'  life  on  the  said  pre- 
mises, to  be  named  by  the  claimant,  his  heirs  or 
assigns,  upon  the  death  of  such  one  of  the  lives 
therein  named  as  should  first  drop,  and  also  a 
further  lease  for  adding  a  life  on  the  said  pre- 
mises upon  the  death  of  such  one  of  the  survivors 
of  the  lives  therein  named,  and  the  additional  life 
as  should  first  drop  in  manner  therein  mentioned. 
[A  copy  of  the  lease  accompanied,  and  was  to  form 
part  of  the  case.] 

4.  The  question  on  this  appeal  was,  whether  T. 
D.  Lloyd  had  power  to  grant  tbe  lease  for  the 
lives  of  the  persons  named,  or  any  of  them,  and 
in  manner  therein  appearing,  so  as  to  create  the 
qualification  in  respect  whereof  Salmon  claimed. 

5.  No  witnesses  were  called,  nor  any  further 
documentary  evidence  given  before  the  revising 
barrister,  but  the  following  facts  were  agreed 
upon  between  and  by  the  parties  in  reference  to 
the  claim. 

6.  The  site  of  the  dwelling-house  and  land 
called  Blaenwarm  were  formerly  part  of  the 
waste  of  the  manor  of  Newport,  which  manor  is 
co-terminous  with  the  borough  and  parish  of  tho 
same  name.  The  barony  of  Kemes  comprises 
several  manors,  one  of  which  is  the  manor  of 
Newport ;  and  the  barony  also  comprises  twenty- 
six  parishes,  of  which  the  parish  of  Newport  is 
one. 

7.  At  the  time  of  granting  the  lease,  T.  D. 
Lloyd  was  lord  of  the  barony  of  Kemes,  and  as 
such  lord  of  the  manor  of  Newport.  There  are  no 
copyholds  in  the  manor. 

8.  The  borough  of  Newport  is  governed  by  a 
mayor  and  burgesses,  who  have  from  time  imme- 
morial held  courts  called  courts  leet  and  courts 
baron  for  the  borough.  At  one  of  such  courts 
holden  annually  on  the  29th  Sept.  it  has  been  the 
custom  for  the  burgesses  to  present  three  of  their 
number,  one  being  the  mayor  in  office  at  the  time 
for  the  following  year.  These  presentments  were 
delivered  to  the  lord,  who  thereupon  elected  one  of 
such  persons  presented  to  him,  and  such  person 
was  thereupon  sworn  into  office  as  mayor. 

9.  By  a  charter  dated  in  1192,  Nicholas  Fitz- 
martin,  then  lord  of  the  barony,  confirmed  to  his 
burgesses  of  Newport,  then  called  New  burgh, 
certain  liberties  ana  customs  which  William,  his 
fiftther,  bad  granted  to  them,  and  amongst  others, 
that  they  should  have  common  of  pasture  in  his 
land,  and  easement  of  wood  for  their  houses  and 
buildings,  and  for  firing,  by  view  of  the  foirester  ; 
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likewise  that  they  ought  to  have  a  bailiff  and  a 
common  council  for  him  and  for  them.  This 
charter  was  exemplified  and  enrolled  by  the 
justices  of  the  Greac  Session  holden  at  Haverford- 
west, in  the  thirty-fonrth  year  of  the  reign  of 
Qaeen  Ehzabeth«  on  the  application  of  the  bailiff 
and  burflcesses  of  Newport;  and  it  was  again 
similarly  exemplified  and  enrolled  in  the  fifth  year 
of  the  reign  oi  James  I. 

10.  At  the  courts  leet  and  courts  baron  it  has 
been  the  practice  of  the  mayor  and  burgesses,  for 
100  years  and  upwards,  to  present  to  the  lord 
individual  burgesses  for  occupation  of  pieces  of 
the  common  or  waste  lands,  and  most  commonly 
with  the  addition,  after  naming  such  burgess,  **  he 
to  agree  with  the  lord  for  the  rent."  In  all  cases 
the  persons  so  presented  took  possession  of 
the  apportioned  plots  of  land,  generally  building 
cottages  and  other  buildings  thereon,  and  paid 
the  rents  to  the  lord  which  he  had  fixed ;  such 
rents  being  very  small  sums,  varying  according  to 
circumstances.  No  duration  of  the  holding  was 
specified  in  such  presentments;  but,  upon  the 
death  of  the  person  presented,  his  personal 
representatives  continued  to  occupy  and  pay  rent 
to  the  lord  without  further  reference  to  the  court 
leet. 

11.  In  the  year  1838,  disputes  having  arisen 
between  the  lord  and  certain  of  the  persons  hold- 
ing under  the  above-mentioned  circumstances,  as 
to  their  liability  to  pay  the  said  rents,  the  lord 
took  proceedings  to  recover  such  rent  from  one  of 
them,  and  recovered  the  amount  thereof  in  an 
action  tried  at  the  assizes. 

12.  Since  the  date  of  such  trial  the  successive 
lords  of  the  barony  have  granted  many  similar 
leases  to  that  under  which  the  present  claim  is 
made,  and  the  lessees  have  taken  possession  of 
the  plots  demised  by  such  leases,  and  have  paid 
the  rents  thereby  reserved.  There  was  no  evi- 
dence that  such  leases  had  been  granted  pre- 
viously to  such  date;  nor  has  any  notice  been 
taken  of  such  leases  on  the  court  rolls. 

13.  During  the  time  that  T.  D.  Lloyd  was  lord 
of  the  barony,  extendiufic  from  the  year  1845  to 
the  present  year,  the  records  of  the  courts  leet 
and  courts  baron  were  headed  as  follows : 

"  Town  and  corporation  of  Newport,  in  the 
county  of  Pembroke,  barony  of  Kemes,  whereof 
Sir  Thomas  Davies  Lloyd  is  lord  of  the  corpora- 
tion. The  court  leet  and  court  baron  held  at 
Newport,  within  the  said  barony.  Before  me, 
A.  B.,  mayor." 

14.  The  original  presentment  to  the  claimant  of 
part  of  the  lands  in  respect  of  which  he  claimed  as 
aforesaid  was  made  in  the  customary  form  by  the 
jury  at  the  court  leet  holden  on  the  14th  May 
1841,  and  was  in  the  wordn  following:  "We 
present  two  pieces  of  ground  on  the  common  to 
John  Salmon,  weaver,  northwards  and  westwards 
of  Yetyrhose,  admeasurement  about  60yds.  long  by 
30yds.  He  to  settle  with  the  lord  of  the  manor 
for  the  rent." 

15.  A  further  part  of  the  said  lands  was  pre- 
sented to  the  claimant  by  the  jury  at  a  court  leet 
holden  on  the  26th  Nov.  1852 ;  and  such  present- 
ment was  in  the  words  following :  "  We  present 
to  John  Salmon,  of  Blaenwarm,  a  piece  of  lamd 
on  the  common,  bounded,  &c,  (mentioning  the 
abuttals.)  The  mayor  will  mark  out  the 
boundaries.  The  said  John  Salmon  to  settle  with 
the  lord  of  the  manor  for  the  rent.    Ber^ved  6d, 


in  court  ou  account  of  rent."    Then  follow  the 
names  of  the  jurors. 

16.  A  further  part  of  the  lands  in  respect  of 
which  he  claimed  was  presented  to  the  claimant 
by  the  jury  at  a  court  leet  holden  on  the  6th  Not. 
lo55,  and  such  presentment  was  in  the  words 
following :  "  We  present  to  Mr.  John  Salmon,  of 
Blaenwarm,  all  that  piece  or  spot  of  land,  belDg 

Eart  of  Newport  Common,  and  situate  near  a 
ouse  and  garden  the  property  of  T.  D.  Llo^d. 
Esq.,  the  said  spot  or  piece  of  land  to  be  of  the 
extent  of  60yd6.  by  30yds.  or  thereabouts.  The 
said  John  Salmon  shall  not  encroach  or  stop  ap 
any  public  roads,  and  shall  settle  with  the  lord  of 
the  barony  for  the  rent  of  the  same  spot  of  land. 
The  mayor,  accompanied  by  Mr.  J.  Llewellyn, 
Mr.  T.  Bevan,  Mr.  J.  Harris,  and  Mr.  W.  Salmon, 
are  hereby  directed  to  mark  out  the  boundaries. 
Mr.  John  Salmon  has  on  this  day  paid  on  account 
of  rent  the  sum  of  one  shilling."  Then  follows 
the  names  of  the  jurors.  The  sums  of  M,  and 
1«.  paid  on  account  of  rent  by  the  claimant  were 
received  by  the  steward  as  part  of  the  rent  to  be 
fixed  by  the  lord  of  the  manor  to  be  paid  for  the 
said  plots  of  land  respectively.' 

17.  The  lease  executed  by  T.  D.  Llovd  to  the 
claimant  in  macner  aforesaid  included  the  several 
pieces  of  land  referred  to  in  the  three  present- 
ments hereinbefore  recited,  and  included  no 
additional  or  other  land,  and  possession  has  been 
retained  by  him  and  rent  paid  to  the  lord  until  the 
present  time,  in  accordance  with  the  said  lease. 

18.  The  burgesses  of  Newport  have  from  time 
immemorial  exercised  rights  of  common  of  paetore 
over  the  wastes  of  the  manor  of  Newport.  Saoh 
wastes  consisted  originally  of  3000  acres  or  there- 
abouts within  the  manor,  of  which  in  the  year 
1861  about  300  acres  had  been  inclosed,  and 
were  then  held  in  severalty  under  the  present- 
ments hereinbefore  referred  to;  but  a  sufficiency 
of  such  waste  lands  was  then  and  still  is  left  for 
the  use  by  the  commoners  of  their  said  rieht  of 
pasture.  No  right  of  turbary  or  estovers  ha.<« 
Deen  exercised  by  the  burgesses ;  and  there  is  no 
turf  or  trees  within  the  said  waste  lands  available 
for  the  user  of  either  of  the  last-mentioned  rights. 
It  they  exist. 

19.  It  was  contended  for  the  claimant  that  the 
lord  had  a  right  to  approve  against  common  of 
pasture,  leaving  sufficient  waste  for  that  purpose ; 
and,  if  so,  that  he  had  also  a  right  to  demise 
the  lands  so  approved ;  and  that  there  were  no 
other  rights  of  common  in  this  manor.  More- 
over, that  a  custom  so  to  demise  was  proved  by 
the  foregoing  facts. 

It  was  answered  for  the  objector,  that  no  right 
to  demise  could  be  incidental  to  the  right  to 
approve,  without  a  custom ;  and  that  such  custom 
was  in  this  case  only  recent,  and  not  of  legal 
origin. 

The  Revising  Barrister  decided  that  the  conten- 
tion of  the  claimant  was  well  founded.  He  in- 
serted the  name  of  Salmon  in  the  list  of  claimants. 
If  the  court  should  be  of  opinion  that  his  decision 
was  wrong,  the  register  was  to  be  amended  by 
erasing  the  name  of  Salmon  therefrom. 

Grantham,  Q.O.  {Vernon  Smith  with  him)  for 
the  appellant. — The  respondent  has  no  sufficient 
qualincation.  The  lord  may  approve  against 
common  of  pasture,  but  ho  cannot,  unless  by 
expreps  custom,  grant  a  lease  of  the  waste,  even 
if  sufficient  be  left  for  the  commoners.    The  lease 
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in  respect  of  whioh  the  respondent  claims  is, 
therefore  void,  inasmaoh  as  no  precedent  for  such 
a  demise  is  shown.  [Denmak,  J. — Primd  facie 
the  land  is  the  land  of  the  lord.  It  is  for  joa  to 
ffhow  that,  in  demising  it,  he  exceeded  his  powers.] 
The  lease  speaks  for  itself.    He  cited 

Laacelles  r.  OmIow,  L.  Bep.  2  Q.  B.  D.  438 ; 
Eltcm  on  Commons,  p.  288. 

Sir  H,  James,  Q.C.  (BmIw  and  Tiekell  with 
him)  for  the  respondent. — The  lessor's  title 
cannot  be  attacked  by  a  political  objection  to  the 
lessee's  vote ;  bat  even  admitting  the  appellant's 
ri^ht  to  this  objection,  the  qnalmcation  is  good. 
The  presentments  by  the  bnrgesses  amount  to  a 
oonsent  by  them  that  the  respondent  shall  occupy 
at  least  daring  bis  own  life,  and  he  is  not  to  be  m 
a  worse  position  because  he  has  a  lease.  The 
oommoners  are  at  any  rate  primd  f(Kie  bound  by 
their  presentments,  and  his  interest  therefore 
amoants  to  a  freehold.  Secondly,  we  say  that  his 
possession  for  more  than  twenty  years  is  sufficient 
under  the  Statute  of  Limitations  to  give  him  a 
qualification. 

Orantham,  Q.C.,  in  reply,  referred  to 

Coke  Inst.  ii.  85 ; 

ArUtt  y.  EllU,  7  B.  ft  C.  846: 

Case  qfthe  Fishermen  of  Chiehsster,  Oodb.  231. 

D'EVMAV,  J. — I  think  the  respondent  is  entitled 
to  our  judgment.    A  good  many  points  have  been 
ar^rned  or  touched  upon  in  tbe   course   of    the 
argument  which  might  give  rise  to  some  difficulty 
if  the  facts  in  this  particular  case  did  not  dispose 
of  them,  and  enable  us  to  give  jadgment  without 
reference  to  certain  uiceties  of  law  which  might 
have  arisen.     The  decision  really  turns  upon  the 
10th  paragraph  of  the  case  stated  by  the  barrister, 
which  states  that  at  the  coarts  leet  and  courts 
baron  it  has  been  the  practice  for  the  mayor  and 
bargesses  for  a  hundred  years    and  upwards — 
which  I  read  here  in  the  absence  of  any  contra- 
diction   as    equivalent    to  time  immemorial — to 
present    to  the    lord    individual    burgesses    for 
occupation  of  pieces  of  the  common  or  waste  lands, 
and    most    commonly    with    the   addition,  after 
naming  such  burgess,  of  saying,  '*  he   to  agree 
with  tbe  lord  for  the  rent."    It  is  farther  stated 
that  in  all  cases  the  persons  so  presented  took 
possession    of    the   apportioned    plots    of    land, 
generally  building  cottages  and  other  buildings 
thereon,     and    f>aid     the    rents     to     the    lord 
which  be  had  fixed,  such  rents  being  very  small 
sums,     varying     according     to     circamstances. 
Now,  no  question  arises  here  as  to  the  value  of  the 
premises;  and  it  must  be  assumed  in  this  case 
that,  subject  to  the  bare  point  of  law,  the  holding 
was  of  sufficient  value  to  give  the  voter  his  fran- 
chise.   The  case  goes  on  to  state :  "  No  duration 
of  holding  was  specified  in  such  presentments, 
but  upon  the  death  of  the  person  presented  his 
personal  representatives  continued  to  occupy  and 
pay."    That,  I  take  it,  is  equivalent  to  the  state- 
ment that  from  time  immemorial  the  course  of 
things  has  been  this :  The  tenants  have  agreed 
that  A.  B.  or  C.  D.  shall  take  a  f>articalar  lot,  and 
that  the  lord  should  let  him  into  it,  he  paying  a 
certain  rent-,  for  a  period  at  least  as  long  as  the 
duration  of  his  life.    As  to  what  happens  upon 
the  death  of  such  tenant,  no  question  arises  in  the 
present  case,  because  Salmon,  the  respondent,  is 
the  person  presented  and  who  took  a  lease,  and 
held  the  lana  from  the  lord,  and  has  paid  rent  to 


him,  with  the  consent  of  the  oommoners.  This 
at  least  is  made  out,  and  this  is  sufficient  to  give 
him  a  qualification.  Here  he  is,  holding  land 
sufficient  in  value  to  ffive  him  a  vote,  for  a  period 
at  least  equal  to  the  duration  of  his  natural  life ; 
and  that  is  enough  to  give  him  all  the  necessary 
Qualification  to  vote  for  the  county.  And  without 
aeciding  that  it  would  have  been  sufficient  here  co 
state  that  he  was  in  possession,  leaving  the  person 
who  takes  the  objection  to  prove  that  he  was  not 
in  possession  as  a  freeholder,  it  seems  to  me  that 
the  real  existence  of  a  lease  for  a  period  longer 
than  his  life  cannot  give  him  a  less  title  than  be 
would  have  had  without  it  according  to  the  state- 
ment of  the  castom,  and  that  there  are  all  the 
necessarv  elements  of  qualification  to  give  him  a 
vote,    llie  decision  must  be  supported. 

LiNDLBT,  J. — I  am  of  the  same  opinion.  Whether 
Salmon  is  or  is  not  entitled  to  a  vote  depends 
upon  the  answers  to  be  given  to  only  two  ques- 
tions.   First,  has  he  a  property  qualification  in 
law  P    Secondly,  is  ii  of  sufficient  value  P    Now 
the  ({ualification  in  respect  of  which  he  claims* 
consists  of  a  freehold  lease  of  a  house  and  lands ; 
that  is,  it  is  a  lease  for  lives  from  the  lord  of  the 
manor  of  this  barony.    The  lord  mnst  be  assumed 
to  be  owner  in  fee  of  that  land,  there  being  nothing 
to  cut  down  his  interest;  so  that  the  matter  stands 
thus  :  the  voter  has  a  freehold,  given  to  him  by 
a  person  who  has  a  right  to  give  it.     All  that  can 
be  said  against  that  is  that  tne  lease  is  subject  to 
the  rights  of  certain  commoners  in  the  lands 
demised.    Suppose  it  is  so,  that  is  all,  and  the 
lease  remains  none  the  less.    It  is  qaite  obvious 
that  the  lease  is  good  as  against  the  lord,  and 
against  the  commoners  it  is  good  to  this  extent  at 
least,  that  they  cannot  disturb  the  tenant's  posses- 
sion for  the  auration  of  his  life.    Then  we  come 
to  the  question  of  value,  and  as  to  that  there  is  no 
dispute  that  the  qualification  is  sufficient.    I  am 
of  opinion  that  the  claim  is  good,  and  that  the 
appeal  must  be  dismissed. 

Solicitors  for  the  appellant,  Peaeoek  and  Ooddard. 

Solicitors  for  the  respondent;   Oookeon,  Wain* 
toriglU  and  Pennington, 


Frida/y,  Nov,  23,  1877. 

(Before  Grove  and  Lindlet,  JJ.) 

Campbell  (app.)  v.  Stranoewats  (resp.)  (a) 

Fraction  of  a  day — Dog  lic&nce — Firet  of  twe  Ade 
— "  On  the  da/y  on  which** — 30  Vict,  c,  5,  ss,  8,  6. 

By  30  Vict,  c,  5,  $,  8,  it  ia  enacted  that,  "  if  a/ny 
person  shall  keep  a  dog  vrithout  having  in  force 
a  licence  granted  under  this  Act,  he  snail  forfeit 
5Z."  Sect,  5  provides  thai  **  every  licence  shaM 
commence  on  the  day  on  which  the  same  shall  he 
granted," 

Held,  that  "  on  the  day  on  which*'  must  he  taken 
to  mean  "  at  and  from  the  time  when,**  and 
that  it  is  no  answer  to  a  charge  of  having  kept  a 
dog  without  a  licence  on  a  particular  day  to 
produce  a  licence  taken  out  on  that  day,  if  it  is 
proved  that  the  licence  was  applied  for  later  in  the 
day  than  the  detection  of  the  offence  charged. 

This   was   a    case    stated  by  the  magistrate  of 
the  Westminster  Police-court. 

An    information,    laid  by   the    oppellant,    an 
excise  officer,    charged  that,  on    the    21st  Oct. 

(a)  B«port«d  bj  A.  H.  BirrLBnoar,  Esq.,  Btniakm-tMMw, 
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1877  the  respondent  kept  a  dog  withoat  a 
licenoe.  The  30  Yict.  c.  5,  imposing  an  excise 
dnty  on  dog8,  provides  for  the  granting  of 
licences  to  keep  tDem.  By  sect.  5,  "  The  licences 
to  bo  taken  out  nnder  this  Act  shall  be  in  snch 
form  and  shall  be  granted  by  sach  officers  of 
Inland  Bevenne  as  the  Commissioners  of  Inland 
BeTenue  shall  direct;  and  every  licence  shall 
commence  on  the  day  on  which  the  same  shall  be 
granted,  and  shall  terminate  on  the  31st  Dec. 
following."  By  sect.  8,  "  If  anv  person  shall 
keep  a  dog  without  having  in  force  a  licence 
granted  under  this  Act  authorising  him  to  do  so, 
or  shall  keep  a  greater  number  of  dogs  than  he 
shall  be  licensed  to  keep,  he  shall  for  every  such 
ofEenoe  forfeit  the  sum  of  five  pounds." 

On  the  21st  Oct.  1877,  at  12.40  p.m.,  the  appel- 
lant discovered  that  a  dog  was  kept  by  the 
respondent.  No  licence  for  the  animal  was  then 
in  force.  At  1.10  p.m.*  the  respondent  took  out  a 
licence,  the  form  of  which  authorised  him  "to 
keep  one  dog  in  great  Britain  from  the  date  hereof 
until  December  the  Slst,  1877."  The  magistrate 
being  of  opinion  that  this  licence  produced  by  the 
respondent  was  an  answer  to  the  information,  dis- 
missed the  charge. 

Lodkwood  for  the  appellant. — In  1  Chitty*s 
Archbold,  12th  ed.,  p.  164,  it  is  stated  that  "  the 
court  will  take  notice  of  the  fraction  of  a  d^,  if 
it  be  necessary  for  the  purposes  of  justice."  in  B, 
T.  Jusiices  of  Middlesex  (9  J ur.  758 ;  14  L.  J.  N.  S. 
Mag.  Gas.  139, 142), Wightman,  J.,  says:  "Where 
the  question  is,  which  of  two  acts  takes  prece- 
dence of  the  other,  a  fraction  of  a  day  may  be  con- 
sidered." [Grove,  J. — The  words  ot  sect.  5  are, 
**  Every  licence  shall  commence  on  the  day  on 
which  the  same  shall  be  granted."  Limdlbt,  J. — 
The  licence  itself  substitutes  the  words  "  from  the 
day  "  for  "  on  the  day  "]  In  Combe  v.  PiU  (3 
Burr.  Rep.  1423,  1434,  1  Wms.  Bl.  437)  Lord 
Mansfield  savs  :  "  But  though  the  law  does  not, 
in  general,  allow  of  the  fraction  of  a  day,  yet  it 
admits  it  in  cases  where  it  is  necessary  to  dis- 
tinguish. And  I  do  not  see  why  the  very  hour 
may  not  be  so  too,  where  it  is  necessary  and  can 
be  done,  for  it  is  not  like  a  mathematical  point, 
which  cannot  be  divided."  Here  the  whole  of  the 
offence  was  complete  as  soon  as  it  was  ascertained 
that  the  respondent  had  no  licenoe.  [Likdlet,  J. — 
If  I  have  to  do  a  thing  on  a  day,  have  I  not  the 
whole  day  upon  which  to  do  it  P]  In  Okich  y. 
Smith  (8  Dowl,  337),  Patteson.  J.,  said :  "  Where 
it  is  necessary  to  show  which  was  the  first  of  two 
aotSi  the  court  is  at  liberty  to  consider  fractions  of 
a  day." 

Grove  J. — There  is  a  good  deal  to  be  said  for 
the  decision  the  ma^strate  has  come  to  in  this 
.case ;  but  we  must  give  effect  to  the  provisions  of 
the  Act  of  Parliament,  if  we  can.  OhicJc  v.  Smith 
(8  Dowl.  337)  and  the  other  cases  cited  are 
authorities  to  show  that,  where  it  is  necessary  for 
the  purposes  of  justice  to  ascertain  which  is  the 
first  of  two  acts,  the  law  will  regard  the  divisions 
of  the  day.  Sect.  8  of  30  Vict.  c.  5  provides  that, 
**  if  any  persou  shall  keep  a  dog  without  having  in 
force  a  licence  granted  under  this  Act,  he  snail 
foifeit  5Z."  Here  unquestionably,  without  a  pos- 
sibility of  ambiguity  or  doubt,  the  defendant  has 
kept  a  dog  without  having  a  licence  granted  under 
the  Act.  Can  the  words  of  sect.  8  be  modified  by 
the  words  of  sect.  5,  which  are,  *'  every  licence  shall 
commence  cm  the  day  on  which  the  same  shall  be 


sranted  and  shall  terminate  on  the  Slst  of  Dec 
Following  P"  The  object  of  that  provision  is  to 
explain  uiat,  if  a  person  does  not  take  out  a  lioemoe 
on  the  1st  Jan.,  the  licence,  when  he  does  take 
it  out,  will  only  oover  the  subsequent  part  of  that 
vear.  Here  we  are  holding  that  the  licenoe  did 
begin  on  the  day  on  which  it  was  granted,  but  not 
earlier  on  the  day  than  it  was  taken  out.  The 
two  sections  so  read  are  not  inconsistent.  There 
might  be  a  case,  as  I  suggested  to  Mr.  Lock  wood 
in  the  course  of  the  argument,  in  which  a  person, 
having  been  convicted  in  the  early  f>art  of  the 
day  of  keeping  a  dog  without  a  licence  on  that 
day,  later  on  the  same  dav  obtains  a  licence.  Then, 
if  the  licence  relates  back  to  the  commencement 
of  the  day  on  which  it  is  taken  out,  the  oonviction 
would  be  bad.  If  the  licence  would  not  relate 
back  in  such  a  oase,  then  neither  will  it  in  any 
other.  I  am  of  opinion  that  this  case  comes  with- 
in sect.  8  of  the  Act,  and  that  the  decision  of  the 
magistrate  must  be  reversed. 

LiNDLEY,  J. — I  also  am  of  opinion  that  the  de- 
cision of    the   magistrate    must    be    overruled, 
although  at  first  I  was  disposed  to  take  the  same 
view  as  he  has  done.    It  occurred  to  me  that  a 
man  who  had  just  got  a  dog  might  be  charged 
under  this  section  before  he  had  hiul  time  to  obtaiii 
a  licence,  if  we  adopted  a  difierent  construotion  to 
that  of  the  magistrate.     But  the  section  speaks 
of  keeping  a  dog  without  a  licenoe,  not  having  a 
dog.    The  form  of  the  licence  is  lefb  by  the  Act 
for  the  officials  ot  the  Inland  B^venue  to  settle ; 
but  they  must  not  adopt  a  form  inconsistent  with 
any  words  in  the  Act.     The  5th  section  of  the 
Act  provides  that  a  licence  shall  commence  on  the 
day  upon  which  it  is  granted.    To  commence  on 
the  day  must  mean  here  not  on  any  previous  day 
But  then  the  8th  section  provides  that  any  person 
keeping  a  dog  without  a  licence  shall  forieit  5L 
What  construction  are  we  to  put  upon  the  two 
sections  P    It  is  clear  we  may  be  driven  to  split 
up  the  day  in  order  to  see  whether  the  8th  sec- 
tion has  been  infringed,  and  we  are  driven  to  do 
so  ia  this  case.    Then,  if  we  are  entitled  to  look 
ac  the  order  of  events,  when  we  do  so  the  facts 
show  that  the  licence  was  obtained  subsequent  to 
the  offence  having  been  committed  and  detected. 
I  think  it  is  going  too  far  to  say  that  a  licence 
taken  out  on  any  part  of  the  day  covers  the  whole 
day.    The  two  sections  may  be  reconciled,  as  mj 
brother  Grove  suggested,  by  reading  '*on   the 
day"  to  mean  at  and  from  the  time  when  the 
licenoe  was  obtained.    No  doubt  the  objeot  of  the 
provision,  that  the  licence  shall  commence  on  the 
day  on  which  it  is  granted,  was  to  prevent  the 
possibility  of  its  being  supposed  that  a  licence 
could  cover  any  day  previous  to  that  on  which  it 
is  taken  out. 

Judgment  for  the  appellant,  wUhoui  easts. 

Solicitor  for  the  appellant,  Solicitor  to  the  Inland 
Beventie. 
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Thurgday,  Dec.  6, 1877. 

(Before  Kbllt,  G.B.,  Gleasby  and  Pollock,  B6.) 

Thb  Attobnbt-Gbnbra.l  v,  Moobb.  (a) 

PenaUies  —  3    Sr    4t  Vict.   c.    97,  sect  16  —  To 

tohom   payaibist  ike   Grown  or  borough  —  The 

MunieipaC GorporcUUms  Act  (5^6  WiU.  4,  o.  76), 

sect.  126. 

The  effect  of  6  ^  6  WiU.  4,  c.  76,  and  3  ^  4,  Vict. 

e.  97,  sec^.  16,  is  that  penalties  recovered  under 

the  latter  sectiim  in  a  summary  manner  before 

a  justice  of  a  borough  having  a  separate  court  of 

quarter  sessions,  go  to  the  borough  and  not  to  the 

Grownm 

IjryoKSCATiON  by  the  Attomey-G^meral  agtdntit  the 

clerk  to  the  justices  of  the  borough  of  Warwick, 

to  recover  a  sam  of  IL  10^.,  being  fines  received 

by  the  defendant  as  such  clerk,  and  alleged  to  be 

payable  to  Her  Majesty.    By  the  consent  of  the 

parties  a  case  was  stated  under  22  &  23  Yict. 

c.  21,  sect.  10,  which  disclosed  the  following  facts : 

The  borough  of  Warwick  is  one  of  the  boroughs 

contained  in  schedule  A  of  5  &  6  Will.  4,  c.  76,  as 

having  a  commission  of  the  peace.    It  has  also  a 

separate  court  of  quarter  sessions. 

On  the  29th  miaj  1876  one  Amos  Dalton  was 
convicted  before  two  of  the  justices  of  the  peace 
of  the  borough  of  a  breach  of  sect.  16  of  3  &  4 
Vict.  c.  97,  for  that  he  did  unlawfully  and  wilfully 
obstruct  and  impede  one  Bobert  Billington,  then 
being  in  the  execution  of  his  duty  on  the  Great 
Western  Bailway  within  the  borough,  and  he  was 
adjudged  to  forfeit  and  pay  the  sum  of  5«.  to  be 
paid  and  applied  according  to  law. 

On  the  6th  Sept.  1876  one  John  Beeves  was 
convicted  and  adjudged  to  forfeit  and  pay  the  sum 
of  1/.  bs.  for  a  similar  offence. 

Both  these  fines  were  received  by  the  defendant, 
and  were  claimed  by  the  Lords  Commissioners  of 
Her  Majesty's  Treasury  as  belonging  to  the  Con- 
solidated Fund,  and  as  being  payable  by  the  defen- 
dant to  the  receiver  of  fines  on  the  ground  chat, 
upon  the  right  construction  of  3  &  4  Yict.  c.  97,  s.  16, . 
the  said  fines  were  forfeit,  and  therefore  payable 
to  Her  Majesty.  The  defendant  however  declined 
to  pay  over  these  fines  to  Her  Majesty,  contending 
that,  upon  the  right  construction  of  5  &  6  Will.  4, 
c.  76, 8.  126,  they  ought  to  be  paid  to  the  treasurer 
of  the  borough  to  the  credit  and  on  account  of  the 
borough  fund,  inasmuch  as  the  Act  under  which 
the  penalties  were  recovered  is  not  an  Act  relating 
to  trade  so  as  to  bring  it  within  the  provisions  ci 
the  last-mentioued  section. 

The  question  for  the  opinion  of  the  court  was 
whether  the  fines  ought  to  be  paid  to  Her  Majesty 
or  not. 

The  sections  on  which  the  question  turned  were 
to  the  following  effect. 

6  A  6  Will.  4,  c.  76,  s.  126 : 

When  by  any  Aot  any  penalties  or  f orfeitoies  are  or 
aluiil  hereafter  oe  made  reoorerable  in  a  Bnmmary  manner 
before  any  jnstioe  or  jnstioes  of  the  peace,  and  by  snoh 
Aet  respectiyely  the  same  are  or  shall  be  limited  and 
made  payable  to  His  Majesty,  ...  in  every  such  case 
the  same  if  reoovered,  and  adjudged  before  any  jostioe  of 
any  borough  in  which  a  separate  court  of  quarter 
sessions  of  the  peace  shall  be  nolden  as  aforesaid,  shall, 
notwithstanding  anything  in  such  Act  respectiTeiy  con- 
tamed,  be  recorered  for  and  adjudged  to  be  paid  to  the 
treasurer  of  snob  borough  for  the  time  being  to  the 
credit  and  on  acconnt  of  the  borough  fund   of  such 

(•)  Beported  by  H.  Bicxsars,  Esq.,  Barrister-at-Law. 


borough.  .  .  .  Provided  always,  that  nothing  herein  con- 
tained shall  extend  to  any  penalties  or  forfeitores 
recovered  under  any  Aot  relating  to  the  customs,  excise, 
andpoet  office,  or  to  trade  or  navigation,  or  any  branch 
of  His  Majesty's  revenue. 

3  &  4  Vict.  0.  97,  8. 16 : 

If  any  person  shall  wilfully  obstruct  or  impede  any 
officer  or  agent  of  any  railway  company  in  the  execution 
of  his  du^  upon  any  railway,  .  .  .  every  such  person 
so  offending  .  .  .  shall  and  may  be  seised  and  detained 
by  any  such  officer  or  agent,  until  such  offender  or 
offenders  can  be  conveniently  taken  before  some  justice 
of  the  peace  for  the  county  or  plaoe  wherein  such  offenoe 
shall  he  committed,  and  when  convicted  before  such 
justice  as  aforesaid  (who  is  hereby  authorised  and 
required  upon  compliant  to  him  upon  oath,  to  take 
cognisance  thezeof ,  and  to  act  sxunmarily  in  the  pre* 
mises).  shall,  in  the  discretion  of  such  jostioe,  forfeit  to 
Her  Majesty  any  sum  not  exceeding  51. 

Sir  Hardinge  Oiffard^  Solicitor- Greneral  (Sir 
John  Holfcer,  Attorney-General,  and  Bowen  with 
him)  for  the  Grown. — Under  sect.  126  of  the 
Municipal  Gorporations  Act,  certain  fines  and  fees 
recovered  in  the  manner  therein  specified  go  to  the 
borough  fund.  The  question  is,  whether  sect.  16 
of  the  Bailways  Act  (3  &  4  Yict.  o.  97),  does  not 
repeal  this  enactment  pro  tanto;  so  as  to  make 
penalties  recovered  under  the  Railways  Act, 
though  recovered  in  the  manner  specified  in  the 
former  Act,  go  to  the  Grown  and  not  to  the 
borough.  I  submit  that  the  two  enactments  are 
inconsistent,  and  that  the  former  section  is 
virtually  repealed  so  far  as  it  relates  to  these 
particular  penalties.  The  case  of  Wranf  v.  Ellis 
(1  E.  &  E.  276)  is  analogous  to  the  present  ques- 
tion. 

MeUor,  (^G.  (Bugdale  with  him),  for  the  re- 
spondent, was  not  called  upon. 

Kelly,  G.B. — I  am  of  opinion  that  the  respondent 
is  entitled  to  our  judgment.  When  we  refer  to 
the  Act  of  Will.  4,  we  find  that  it  is  expressly 
enacted,  "  That  when  by  any  Act  any  penalties  or 
forfeitures  are  or  shall  hereafter  be  made  recover- 
able in  a  summary  manner  before  any  justice  or 
justices  of  the  peace,  and  by  such  Act  respectively 
the  same  are  or  shall  be  made  payable  to  Hia 
Majesty  ...  in  every  such  case  the  same,  if  re- 
covered and  adjudgea  before  any  justice  of  any 
borough  in  which  a  separate  court  of  quarter 
sessions  shall  be  holden  as  aforesaid,  notwithstand- 
ing anything  in  such  Act  respectively  contained, 
shall  bo  recovered  for  and  adjudged  to  be 
paid  to  the  treasurer  of  such  borough  for 
the  time  being  to  the  credit  and  on  account 
of  the  borough  fund  of  such  borough."  Now 
all  the  requirements  of  this  section  have  here 
been  fulfilled,  and  the  only  question  for  us 
is,  whether  these  penalties  still  belong  to  the 
borough  or  not.  They  have  been  recovered  under 
3  &  4  Vict.  c.  97,  s.  16,  under  which  persons 
acting  in  contravention  of  its  provisions  shall, 
in  the  discretion  of  the  justice  by  whom  he 
is  convicted,  "forfeit  to  Her  Majesty  any 
sum  not  exceeding  5Z."  In  my  opinion  there 
is  no  doubt  that  penalties  recovered  under 
this  section  are  "payable  to  Her  Majesty." 
But  the  previous  Act  says  that,  if  they  are  re- 
covered in  a  certain  way,  and  are  payable  to  Her 
Majesty,  they  are  to  be  paid  to  the  borough.  We 
must  read  the  two  Acts  together;  I  can  see 
nothing  inconsistent  in  them,  and  I  consider  that 
the  previous  one  must  be  considered  as  containing 
an  exception  to  the  general  rule  that  under  this 
.  second  Act  all  penalties  recovered  are  payable  to 
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Her  Majesfey.  I  therefore  think  these  penalties 
belong  to  the  boroagh,  and  that  the  defendant  is 
entitled  to  our  judgment. 

Oleasbt,  B.— -I  cannot  entertun  any  doabt  in 
this  case.  The  enactment  of  the  Act  of  Will.  4 
is  in  snbstanoe  that  penalties  which  are  payable 
to  Her  Majesty  go  to  the  borough  fond  in  certain 
cases.  The  language  of  the  second  Act  declares 
that  the  penalties  recovered  under  it  shall  be 
forfeit  to  Her  Majesty.  Now  no  attempt  was 
made  to  found  a  distinction  between  the  languacce 
of  the  two  Acts  "payable  to  Her  Majesty," 
and  '*  forfeit  to  Her  Majesty  " ;  and  the  language 
may  be  taken  as  though  they  were  the  same. 
That  being  so,  I  see  no  inconsistency  between 
the  statutes;  the  latter  seems  to  be  a  re-enact- 
ment of  the  former.  Ihe  former  says  that 
penalties  recovered  as  these  have  been  recovered 
go  to  the  borough.  I  am  of  opinion,  therefore, 
that  these  belong  to  the  borough. 

Pollock,  B.  concurred. 

Jvdgment  for  the  respondent. 

Solicitor  for  the  appellant,  Hare  and  Fell,  for 
Solicitor  to  the  Treasury. 

Solicitor  for  the  respondent,  Field,  Boscoe, 
and  Oo,,  for  Moore,  Warwick. 


Thursday,  Deo  6, 1877. 

(Before  Ksllt,  G.B.,  Glbasbt  and  Pollock,  B6.) 

Bent  v,  BoBE&T8.(a) 

BeventAe — Inhabited  house  duty — Property  tax — 
Or^mpier  of  premises — Superintendent  of  police- 
station— 48  Oeo,  3,  c.  66,  Sched,  B.  B.  1—6  ^  6 
Vict.  0. 86,  *.  63,  No.  9—14  ^  15  Vict.  c.  36—16  4- 
17  Vict,  c  34. 

^d  appellant,  as  superintendent  of  a  police^ 
station,  was  compelled  to  reside,  and  did  reside 
faith  his  family,  in  a  house  toithin  the  boundary 
wall  of  what  was  generally  known  as  the  pre- 
mises of  the  police-station,  and  which,  though 
quite  separate  from  the  station  itself,  had  a  com- 
7nunication  with  the  station  yard  by  a  doorway  in 
its  own  yard  wall.  He  kept  the  keys,  and  with 
his  family  had  the  sole  access  to  tlie  house,  the  front 
entrance  facing  the  street  being  quite  distinct 
from  the  entrance  to  the  station.  There  was  no 
accommodation  in  the  house  beyond  what  was 
acttuill/y  necessary  for  the  requirements  of  him 
self  and  his  famiiy  and  the  transaction  of  his 
business  as  superintendent,  and  he  would  not  have 
been  permitted  to  make  use  of  the  premises  for  any 
otiier  purpose.  It  was  liable,  moreover,  to  be  used 
for  such  puiposes  connected  with  the  police  force 
as  the  chief  constable  of  the  county  might  direct, 
and  it  might  occasionally  be  used  as  a  ploM  of 
detention  for  prisoners.  Re  paid  a  smalt  «nwi  by 
way  of  rental,  and  was  liable  to  be  rem*)ved  from 
station  to  station  at  any  time. 
Held  (on  appeal  by  him  from  assessment  in  respect 
of  inhabited  house  duty,  and  under  Sched.  A  of  the 
Income  Tax  Act),  that  lie  was  not  the  occupier  of 
a  house  and  premises  within  the  meaning  of  the 
Acts  imposing  these  duties,  and  was  therefore  not 
liable  to  assessment  in  either  respect. 
Case  stated  by  the  Commissioners  of  Income  Tax 
and  Inhabited  House  Duty  for  the  Division  of 
Manchester,  upon  an  appeal  against  an  assessment 
under  Schedule  A  of  the  Income  Tax  Act  and  for 

(a)  Reported  bj  H.  F.  Diokcitb  Eeq.,  Baniiter-at-LRW. 


inhabited  house  duty  on  the  hoase  occapied  bj 
James  Bent,  of  Old  Trafiford,  in  the  township  of 
Stretford,  in  the  district  of  Manchester,  second 
superintendent  of  the  police  station  there,  whibh 
was  assessed  at  60L  under  Sched.  A  and  50L  for 
inhabited  house  duty. 

1.  The  county  constabulary  of  the  county  of 
Lancashire  was  established  under  2  &  3  Yict.  c. 
93. 

2.  The  county  is  divided  into  police  districts  or 
divisions,  and  station-houses  and  strong  rooms 
have  been  built  and  provided  under  3  &  4  Yict. 
c.  88. 

3.  The  force  is  annually  inspected  bj  a  Gk>vem- 
ment  officer,  and,  if  his  report  is  satisfactory,  a 

grant  is  made  by  the  Treasury,  amounting  to  one- 
alf  of  the  expenses  of  the  pay  and  clothing  of 
the  force,  in  aid  of  the  police  rates. 

4.  The  house  in  which  the  appellant  resides  is 
included  within  the  boundary  of  certain  premises 
known  as  the  Old  Trafford  police-station,  which 
comprised  other  buildings  and  offices  provided  fisr 
the  purposes  of  the  Manchester  police  district. 

6.  In  addition  to  the  communication  between 
the  appellant's  house  and  the  drill  yard  there  is  a 
further  communication  between  the  drill  yard  and 
the  cell  yard  which  adjoins,  and  into  which  the 
cells  open. 

6.  It  is  necessary  for  the  police  purposes  of  the 
district  of  Manchester  that  the  appellant  should 
reside  in  the  house  in  question,  for  the  due  per* 
formance  of  his  official  duties. 

7.  The  appellant  is  compelled  to  live  on  the  pre- 
mises in  (question,  and  the  house  in  which  be 
resides  is  liable  to  be  used  for  such  purposes  con- 
nected with  the  police  force  as  the  chief  constable 
of  the  county  may  direct ;  and  the  appellant  is 
further  liable  to  be  removed  from  station  to  station 
at  any  time. 

8.  There  is  no  accommodation  in  the  appellant's 
residence  beyond  what  is  actuallv  necessary  for 
the  requirements  of  himself  and  his  family,  and 
the  transaction  of  his  business  as  superintendent 
of  police;  and  he  would  not  be  permitted  to  make 
use  of  the  premises  for  any  other  purpose. 

9.  The  appellant  is  not  assessed  to  the  poor- 
rate. 

10.  The  appellant  admitted  that  the  house  which 
he  occupied  was  separate  from  the  police-station, 
but  adaed  that  there  was  a  communication  with 
the  station  yard  by  a  doorway  in  his  own  yard 
wall.  The  front  entrance  was  quite  distinct.  He 
said  that  he  himself  possessed  tiie  kevs  of  the 
house,  and  that  he  and  his  family  alone  had  access 
thereto;  that  it  was  wholly  occupied  by  himself 
and  family,  and  furnished  throughout  with  his  own 
furniture ;  that  it  might  occasionally  be  used  as  a 
place  of  detention  for  prisoners ;  and  that  on  one 
occasion  he  had  admitted  a  female  prisoner  there 
for  a  few  hours  who  was  not  in  very  good  health, 
and  who  was  of  a  more  respectable  class  than 
prisoners  ordinarily  are. 

11.  He  contended  that  he  was  not  liable  to 
house  duty,  nor  to  schedule  A.  of  the  income-tax, 
beyond  the  amount  of  his  rental,  lOl.  Os.  Sd.  per 
annum,  and  the  reasons  assigned  were  that  the 
house  was  a  part  of  the  police-station,  it  being 
included  within  the  boundary  wall  known  as  the 
Old  Trafford  police-station,  which,  in  addition  to 
the  house  occupied  bv  the  appellant,  comprises 
other  buildings  and  offices  provided  for  the  police 
purposes  of  the  Manchester  police  division ;  that 
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tbe  foroe  was  annnally  inspected  by  a  Government 
officer,  and  that  tbe  whole  of  the  premises  was 
used  for  tbe  parpoees  of  tbe  ooanty  oonstabnlary, 
and   being   so  used  was  used  for    Gk>yemment 

gurpoees,  and  was.  exempt  from  assessment  as 
eing  occupied  for  tbe  puiposes  of  tbe  Grown,  and 
tb&t  in  any  case  the  house  in  question  ought  not 
to  be  separately  assessed,  but  should  be  included 
in  one  charge  with  tbe  police-station,  some  of  tbe 
apartments  of  which  were  occupied  by  police 
ooDstables,  who  paid  rentals  for  them.  In  support 
of  his  opinion  he  cited  Beg,  v.  8t,  Ma^Un*$,  Leicetter, 
L.  Bep.  2  Q.  B.  993. 

12.  Tbe  appellant  admitted  that  be  was  tbe 
officer  of  tbe  county,  and  was  paid  out  of  tbe 
oonnty  fund. 

13.  Tbe  surveyor  submitted  that  tbe  case  re- 
ferred to  did  not  apply,  and  that,  as  the  house  in 

auestion  was  admittedly  separate  and  distinct  from 
be  police-station,  its  front  entrance  facing  the 
street  or  road  (formerly  an  ancient  footpath)  and 
tbe  only  communication  with  tbe  station-yard 
being  by  a  doorway  in  the  wall  of  its  yard,  which 
doorway  could  easily  be  closed  up ;  and  its  being, 
moreover,  furnished  throughout  by  the  appellant 
as  a  private  residence,  it  was,  to  all  intents  and 
parpoees,  a  private  house,  and  was  separately 
aesessable  upon  its  fall  annual  value,  for  which 
tbe  appellant  was  liable,  be  being  the  beneficial 
oocnpier.  Judge^s  case^  No.  2827>  was  referred  to 
in  support  of  this  view. 

After  considering  tbe  statement  of  the  appellant 
and  the  surveyor,  tbe  commissioners  were  of 
opinion  that  tbe  superintendent  was  the  servant 
of  tbe  county,  and  not  of  tbe  Crown,  and  that  the 
house  being  separate  and  distinct  from^he  police- 
station,  tbe  only  communication  being  by  a  door 
in  tbe  yud  wall  to  the  drill  ground,  and  being 
ftimisned  by  the  superintendent  at  his  own  ez- 
penae,  was  liable  to  be  assessed  upon  its  full 
annosJ  value,  and  from  its  position  was  separately 
ofaargeable.  They,  therefore,  confirmed  the 
assessment. 

GoTgt,  Q.G.  {H.  HuUon  with  him)  for  the  appel- 
lant.— The  appellant  is  not  liable  to  be  assessed, 
either  in  respect  of  property  tax  or  inhabited 
house  duty.  The  latter  is  regulated  by  48  G^.  8, 
c  55,  and  14  A  15  Yict.  c.  36.  By  sect.  1  of  the 
second  Act  the  duties  were  granted  on  inhabited 
bouses,  as  specified  in  tbe  schedule  annexed,  in  lieu 
of  duties  by  that  Act  repealed ;  but  by  sect.  2  the 
powers,  rules,  and  provisions  of  former  Acts  were 
to  remain  in  forc&  Looking  back,  then,  to  48 
G(eo.  3,  0.  55,  we  find  by  Sched.  B.  B.  1,  that  the 
dndes  are  to  be  charged  on  the  occupier  or  or^cu- 
piers  for  tbe  time  being  of  every  such  dwelling- 
hoose.  With  regard  to  property  tax,  precisely  the 
same  reasoning  applies.  By  16  &  17  Yict.  c.  34, 
s.  5^  the  duties  imposed  by  that  Act  are  to  be 
ass^Mined  and  raided  under  the  provisions  of  the 
recited  Acts.  Of  these,  5  &  6  Yict.  e.  35,  is  one ; 
and  by  sect.  68,  No.  9,  of  that  Act,  we  find  that  tbe 
dnties  imposed  are  to  be  charged  on  and  paid  by 
the  occupier  for  the  time  being.  In  oraer  that 
the  appellant  may  be  liable  to  either  assessment, 
he  must  be  tbe  oocnpier ;  bat  he  is  not  the  occn* 
pier  within  tbe  meanmg  of  the  Acts.  In  order  to 
De  so,  be  must  have  the  exclusive  use  of  the  house, 
which  be  certainly  baa  not : 

Clark  V.  Bury  8U  Xdmund§,  1  03.  N.S.  28. 

[He  was  stopped  by  tbe  Court.] 
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Dieey  (Sir  John  Rolker,  A.G-.,  and  Sir  Ha/rdingB 
Oiffara  S.G.,  with  him). — It  is  quite  clear  the 
appellant  is  the  occupier  of  this  house  within  the 
meaning  of  the  Act.  So  long  as  he  occupies,  that 
is  sufficient  to  make  him  liable  to  assessment,  and 
it  is  then  for  him  to  show  that  he  falls  within  one 
of  the  exemptions.  By  sect.  63,  No.  9,  of  5  ^6 
Yict.  c.  35,  we  find,  first,  that  the  said  duties,  ex- 
cept when  other  provisions  are  made  as  to  esti- 
matiuff  particular  properties,  shall  be  estimated 
accor£ng  to  the  general  rule  in  Sched.  A.,  and 
shall  be  charged  on  and  paid  by  the  occupier  for 
the  time  being ;  second,  every  person  having  the 
use  of  any  lands  or  tenements  shall  be  taken  and 
considered  for  tbe  purposes  of  this  Act  as  the 
occupier  of  such  lands  and  tenements.  Moreover 
by  B.  9,  occupiers  may  recover  tbe  amount  of  their 
assessment  from  the  landlord  by  deducting  it  fronn 
the  rent.  Here  the  appellant  clearly  has  tbe  use 
of  the  nouse,  and  is  therefore  undoubtedly  liable 
to  the  duty  in  the  first  instance.  This,  however, 
is  not  the  point  on  which  the  case  was  stated ;  but, 
if  tbe  court  is  against  me  on  this  point,  it  is  useless 
for  me  to  enter  appn  any  other  question. 

Kbllt,  C.B.— The  question  in  this  case  is, 
whether  the  appellant  is  the  occupier  of  the 
premises  in  question  within  the  meaning  of  the 
Inhabited  House  Duty  Act,  or  within  the  meaning 
of  the  Income  Tax  Act.  It  appears,  sec  -iing 
to  the  statement  of  the  case  beiore  n.-.  .Lsb  tbe 
appellant  has  been  assessed  in  respect  vi  both 
statutes  for  the  year's  occupation  from  tbe  month 
of  April  1875  to  the  month  of  March  1876,  and 
the  question  which  we  have  to  determine  is, 
whether  the  occupation  and  the  use  of  these 
premises  by  the  appellant  in  the  manner  and  under 
the  circumstances  stated  in  this  case  render  him 
liable  to  either  the  one  or  the  other  of  these  assess- 
ments. I  am  clearly  of  opinion  that  he  is  liable  to 
neither.  If  the  case  were  confined  to  what  is  stated 
in  paragraph  10  of  the  case,  a  question  might 
well  arise  as  to  whether  he  might  or  might  not  be 
liable,  for  there  it  appears  that  the  appellant 
admitted  that  the  house  which  be  occupied  was 
separated  from  tbe  police-station  yard  by  a  door- 
way in  his  own  yard  wall.  It  appears,  moreover, 
that  tbe  front  entrance  was  quite  distinct,  that  be 
himself  possessed  the  keys  of  the  house,  and  that 
he  and  his  family  alone  had  access  thereto,  that  it 
was  wholly  occupied  by  himself  and  family,  and 
furnished  throughout  with  bis  own  furniture,  that 
it  might  occasionally  be  used  as  a  place  of  deten- 
tion for  prisoners,  and  that  on  one  occasion  be  bad 
admitted  a  female  prisoner  there  for  a  few  hours 
who  was  not  in  very  good  health,  and  who  was  of  a 
more  respectable  class  than  prisoners  ordinarily  are. 
Now,  if  the  case  had  stopped  there,  and  bad  con- 
tained nothing  else  to  assist  us  in  determining 
whether  this  was  an  occupation  within  either  of 
these  Acts,  the  question  might  well  have  been 
arguable ;  but  it  goes  further.  When  we  refer 
to  another  paragraph,  we  find  that  the  appellant, 
who,  it  appears,  is  an  officer  of  the  constabulary 
of  Lanoasnire,  is,  by  the  duties  of  his  office  and 
under  the  circumstances  in  which  he  holds  that 
offioe,  compelled  to  live  on  the  premises  in  ques- 
tion ;  and  that  tbe  house  in  which  he  resides  is 
liable  to  be  used  for  such  purposes  connected  with 
the  police  force  as  tbe  chief  constable  of  the  county 
may  direct ;  and  the  appellant  is  further  liable  to 
be  removed  from  station  to  station  at  any  time. 
Now  any  one  of  the  portions  of  this  paragraph  would 
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in  my  opinion,  be  perfectly  fatal  to  the  argument 
on  the  part  of  the  Crown,  that  the  appellant  has 
each  an  ocoapation  of  these  premises  as  to  render 
him  liable  to  either  of  these  assessments.  The 
first  is,  that  he  is  compelled, to  live  on  the  premises. 
A  man  who  pays  rent  for  premises  has  the  right  to 
live  upon  the  premises  under  a  contract  between 
himself  and  the  landlord  to  whom  he  is  liable 
for  the  rent,  and  to  whom,  under  the  contract 
between  them,  he  is  bound  to  pay  the  rent,  and 
is  in  return  entitled  to  the  occupation  of  the 
premises.  'No  such  case  exists  here.  This, 
though  it  is  called  a  rent  in  the  statement  of  the 
case  before  us,  is  clearly  no  rent  at  all.  It  is 
stated  that  the  appellant  is  compelled  to  live  upon 
these  premises,  but  while  there  he  enjoys  a  lodging 
which  probably  saves  him  the  rent  of  some  lodging 
elsewhere.  It  amounts  to  nothing  more  than  this, 
that  the  authorities  by  whom  he  is  employed  think 
fit  to  deduct  from  the  salary  that  thev  pay  him,  a 
certain  sum  a  year  in  consequence  of  the  benefit 
that  he  derives  from  loaging  in  this  house 
with  his  family  during  whatever  time  they  may 
compel  him  to  remain  there.  That  is  not  a  rent 
at  all,  it  is  not  a  tenancy  at  all,  it  is  not  an  occu- 
pation at  all  in  respect  of  the  acts  which  regulate 
and  determine  eitner  of  these  assessments ;  and 
therefore,  were  it  upon  that  ground  alone,  I  should 
hold  that  this  is  not  an  occupation  within  the 
meaning  of  either  of  these  Acts  of  Parliament.  Bat 
the  paragraph  ^oes  on  thus,  **  that  the  house  in 
which  he  resides  is  liable  to  be  used  for  such  purposes 
connected  with  the  police  force  as  the  chief  con- 
stable of  the  county  may  direct."  Under  this 
power,  the  chief  constable  might  either,  upon  a 
particular  occasion,  or  any  number  of  occasions 
where  the  proper  conducting  of  the  business  of 
the  police  offices  might  require  it,  send  any 
number  of  persons,  who  might  be  taken  in^o 
custody,  and  who  would  have  to  remain  in  custody 
until  the  following  morning  before  they  could  be 
taken  before  the  magistrate,  into  this  house,  and 
put  half-a-dozen  of  them  into  half-a-dozen  of  the 
oeds  in  the  different  rooms  of  this  house;  and 
they  might,  if  they  thought  fit,  in  order  to  do  so 
(and  it  might  be  a  public  duty  on  their  part  that 
they  should  do  so),  confine  him  to  a  single  bed  in  a 
room  at  the  top  of  the  house,  or  they  might  desire 
him  to  lie  upon  the  fioor  all  night,  in  order  that 
those  several  prisoners  might  be  in  safe  custody. 
That  alone  is  inconsistent  with  the  beneficial 
occupation  or  use  of  the  house  by  a  tenant  who  is 
liable  to  assessment  under  these  Acts  of  Parlia- 
ment ;  and  therefore,  if  it  stood  alone  upon  this 
second  clause  of  the  7th  paragraph,  it  would  also 
be  fatal  to  the  question  of  occupation.  But  then, 
when  we  come  to  the  last  provision  in  this 
7th  paragraph  we  find  that  '*the  appellant  is 
further  liable  to  be  removed  from  station  to 
station  at  any  time."  Here  is  a  man  assessed  for 
the  income  tax  for  the  year,  and  assessed  to  the  in- 
habited house  duty  for  the  year,  who  might,  if 
it  were  thought  fit,  a  week,  or  a  month,  or  even 
a  single  day  after  the  assessment,  be  removed  to 
another  place  altogether.  He  might  not  occupy 
the  house  for  a  single  day  after  the  notice,  or 
the  command  is  issued  to  him  to  quit  the  sta- 
tion and  remove  himself  to  another  station.  It 
is  not  arguable  whether  or  not  this  could  be  an 
occupation  within  the  meaning  of  these  Acts  of 
Parliament.  I  am  clearly  of  opinion,  therefore, 
that  he  is  not  an  ocetipier;  he  is  merely  a  ser- 
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vant  of  the  constabulary,  put  into  the  house  for 
their  purposes,  and  has  liberty  and  permission  to 
live  in  that  house  just  so  long  as  they  think  fit^ 
and  no  longer.  Under  these  oircumstanoes,  ift 
clearly  is  not  an  occupation  within  these  statute?. 

Gleasby,  B. — I  must  say  that  I  was  a  good  deal 
surprised  at  the  statement  of  the  learned  counsel 
for  the  Grown  that  the  point  intended  to  be  raised 
here  was  a  different  one  from  that  which  we  are 
now  considering.  I  refer  to  the  case,  and  I  see 
that  this  is  the  only  point  upon  which  the  case  is 
stated.  In  paragraph  15  we  read  that  **  after  con- 
sidering the  statements  of  the  appellant  and  the 
surveyor,  the  commissioners  were  of  opinion  that 
the  superintendent  was  the  servant  of  the  county 
and  not  of  the  Grown,  and  that  the  house  being 
separate  from  the  police-station,  the  only  com* 
munication  being  by  a  door  in  the  yard  widl  to 
the  drill  ground,  and  being  furnished  by  the 
superintendent  at  his  own  expense,  was  liable  to  be 
assessed  upon  its  full  annual  value."  They  state 
everything  connected  with  the  place  to  show  in 
what  way  it  is  connected  with  the  police-station,  and 
not  deciding  anything  upon  the  other  question,  the 
commissioners  decide  that  it  is  to  be  regarded  as 
if  he  were  living  altogether  apart  from  the  police* 
station  in  a  street  in  the  town.  Passing  by 
every  other  question,  the  commissioners  held  that 
in  this  case,  as  he  occupies  the  premises  separate 
from  the  police  premises,  and  furnishes  them  at 
his  own  expense,  he  is  liable  to  be  assessed.  Upon 
that,  which  is  mainly  a  question  of  &ot,  we  oome 
to  a  different  conclusion.  I  will  only  say,  with 
reference  to  the  case  of  Beg,  v.  at  Martin^ 
Leicester,  which  was  not  referred  to  in  the  Judget^ 
case,  that  the  question  there  considered  was  a 
totally  different  one.  What  we  have  to  consider 
is  simply  this :  is  the  appellant  to  be  regarded  as 
a  person  occupying  or  livmg  upon  these  premises 
in  any  different  manner  than  this,  that  he  lives 
there  upon  part  of  the  police  premises,  and  is 
allowed  to  live  there  P  I  apprehend  that,  if  the 
police  premises  were  shut  in  by  an  outer  door,  and 
this  man  had  the  house  within  that  outer  door,  no 
question  whatever  could  possibly  arise.  It  would 
not  be  in  his  occupation  m  any  sense  of  the  wcntl, 
according  to  these  Acts  of  Parliament ;  but  in  a 
general  way,  as  he  has  the  key  of  the  house,  it  is  said 
that  he  occupies  it.  No  one  would  contend,  if  it  were 
at  all  within  the  wall  of  the  police  premises  over 
which  of  course  the  police  authoritieB  would  have 
the  exclusive  control,  that  he  was  the  oocupier  of 
the  house,  though  he  was  the  only  person  living  in 
it.  How  can  it  oe  that  it  makes  a  difference  if,  for 
the  more  convenient  enjoyment  bv  their  servant 
of  the  particular  house,  with  aU  the  internal 
communication  requisite  for  the  discharge  of 
his  duties,  they  allow  him  to  have  an  outer 
door  into  the  footpath  or  street  P  It  apoears 
to  me  not  of  the  slightest  importance.  The  Ixird 
Ghief  Baron  has  fuUy  gone  into  the  statements  ol 
the  case,  and  I  will  not  repeat  them.  This  is  an 
application  by  the  police  authorities,  and,  if  this 
man  is  to  efficiently  discharge  his  duties  as  their 
servant,  he  must  have  a  place  to  live  in.  I  am, 
therefore^  of  opinion  that  he  is  entitled  to  our 
judgment. 

Pollock,  B. — ^I  also  think  that  there  is  ample 
material  for  a  decision  in  this  case  contained  in 
the  argument  alone  addressed  to  us  by  Mr, 
Dicey,  and  which  turns  upon  the  meaning  of  the 
word  '*  occupier  "  .in  Schedule  B.  of  the  48  Geo. 
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3,c.  45,  and  the  facts  stated  in  the  case,  upon  which 
we  haTe  to  draw  iDfereocee  of  fact  as  well  as  of 
law.  It  is  snflBloieiit  to  say  that  sach  a  fo-called 
occopation  as  is  shown  to  exist  in  this  case  is 
not  such  an  occopation  as  makes  the  man  an 
ooonpier  within  l^e  meaning  of  either  of  the 
BtatDtee,  and  after  what  has  been  said  by  my 
Lord,  I  think  it  qnite  unnecessary  to  repeat  the 
reasons  sdTen  by  him. 

Judament  for  the  appellant 

Solicitors  for  the  appellant,  Uidsdale,  Craddock, 
and  BidBdalet  for  Birehall,  Wilson,  and  Htdton, 
Preston. 

Solicitor  for  the  respondent,  Solicitor  of  the  In- 
land Revenue. 


June  11  and  12, 1877. 

(Before  Kblly,  O.B.  and  Huddlbston,  B.) 

Th]    Impbbial    Continental    Gas    Association 
(apps.)  V.  Nicholson  (resp.  (a) 

Bmfeiiu&-~Forei^  company  incorporated  in  England 
— Carrying  on  hueineee  abroad — Portion  of  profits 
remiUed  to  England — Portion  retained  abroad — 
Income  taas — OasworJcs  on  the  Continent — 
''Foreignpo88e8»ion8*'—b^6  Vict,  c  35,«.  60, 
Schedule  A.,  rule  S—Sect.  10,  Schedule  D.,  casea 
1  and  5—16  §r  17  Vict.  c.  3,  «.  2,  Schedule  D. 

AjoinUstock  compawyt  eetahliehed  and  incorporated 
hy  Ad  of  Parliament  in  England,  but  carrying 
en  its  busineea  entirebj  abroad,  is  assessable  to 
income  tax  upon  the  whole  of  the  annual  profile 
of  its  business^  whether  such  ^profits  are  or  not 
remitted  to  this  country,  or  are  or  not  distribiUed 
as  ditfidends  amongst  its  shareholders  resident  in 
EnfUind  or  abroad,  or  are  applied  to  some  other 
Uq%timaie  purposes  of  the  company  abroad. 
The    appellamts,    a     copartnership     association, 
established  to  supply  foreign  cities  and  tovms 
vith  gas,  and  ir^corporated  by  Act  of  Parliament 
in  England,  have  offices  in  London,  where  the 
directors  meet  and  the  business  of  th4  company  is 
transacted^  and  whence  all  the  orders  emanale. 
They  possess  interests,  of  various  natures  and 
tenures,  in  gasworks  in  France  and  other  conti' 
nental  countries,  the  profits  of  which  arise  wholly 
in  those  countries,  and  in  such  of  them  as  have 
a  tax  equivalent  to  an  income  tax,  those  profits 
ore  thsre  assessed  to  such  tax.     The  entire  profits 
of  ihe  company  arise  and  accrue  abroad,  and,  in 
^fMldng    their  return    to    the   income    fax   in 
England,  the  company  admitted  their  liability  to 
ihe  tax  upon  the   amount   of  profits  as  from 
^foreign  possessions  "  actuaUy  remitted  to  this 
fowiiry,  and  avplicahle  to  the  payment  of  divi- 
dends to  their  shareholders,  whether  resident  here 
or  abroad,  but  denied  their  liabilUy  in  respect  of 
their  profUs  ultra  sudi  remittance,  and  which  were 
^Mver  transmitted  to  England  or  applied  in  pay- 
^^6ntof  dividends,  but  were  retained  abroad  and 
Ofplied  in  liquidation  of  other  legitimate  engage- 
«ienl«  of  the  company  abroad. 
The  special  eomrndssioners  assessed  the  company  in 
JMpec^  of  the  whole  of  their  profits,  induaing  the 
^^'^'■meniioned  portion  of  them,  and  upon  appeal 
werefrom  it  was,  on  a  case  stated  for  the  court, 
^^by  the  Ex.  Div.  (Kelly,  O.B.  and  HuddUston, 
•»•)>  upholding   the  assessment,  first,   that    the 
^^«»y,  though   a  foreign  undertaking  in  a 
'^^'^'wwniaZ    country,    yet,   being    a  joint-stoch 

(*)  S«!pQrlad  by  Hbvbt  Lnax.  Siq.,BanistflV4it'Law. 


company,  incorporated  and  resident  in  England, 
were  in  the  position  of  a  person  residing  in 
the  United  Kingdom,  and  were  therefore  tax- 
able under  tlie  first  case  of  Schedule  D.  {sect.  100) 
0/5^6  Vict.  c.  35,  and  Schedule  D.  of  16  ^  17 
Vict.  c.  34,  in  respect  of  the  whole  of  the  profile 
arisinafrom  their  business  abroad,  including  not 
only  the  portion  remitted  to  England  and  applied 
in  payment  of  dividends  to  shareholders  resident 
there  or  abroad,  but  also  the  portion  retained  and 
applied  to  tlie  other  purposes  of  the  company 
abroad.  And,  secondly,  that  the  provisions  of 
sect.  60,  Schedule  A.,  rule  Z,  of  b  ^  6  Vict, 
c.  35,  which  treal  gasworks  as  **  property,**  relate 
exclusively  to  gasworks  in  this  country,  and  do 
not  include  or  relate  to  gasworks  on  the  Continent, 
and  thai  such  last-mentioned  works  are  not 
**  foreign  possessions  **  within  sect.  100,  Schedule 
v.,  rule  5,  of  the  same  statute. 

The  Cesena  Sulphur  Company  (Limited)  v.  Nichol- 
son (35  L.  T.  Bep.  N.  S.  275 ;  L.  Bep.  1  Ex.  Div. 
428;  4^  L.  J.  821,  Ex.)  foUowed. 

Thb  Imperial  Continental  Gas  Association,  being 
dissatisfied  with  the  decision  of  the  spedfd  com- 
missioners npon  an  appeal  of  the  association 
against  an  assessment  to  the  income  tax  made 
npon  them  by  the  said  commissioners,  required 
the  commissioners  to  state  a  case  for  the  decision 
of  the  court,  under  part  3  of  the  Act  37  &  38  Yict. 
c.  16 ;  and,  the  commissioners  having  stated  and 
signed  a  case  accordingly,  the  same  was  sabse* 
quently  amended  in  comormity  with  the  order  of 
Huddleston,  B.,  dated  3rd  Jan.  1877,  and  as 
amended  was  as  follows : — 

Amended  Case. 

1.  The  Imperial  Continental  Gras  AsBOciation, 
haying  required  to  be  assessed  to  income  tax  by 
the  special  commissioners,  made  by  their  secre- 
tary a  return  under  schedule  D.  for  the  year  1875, 
ending  the  5th  April  1876,  of  210,665L 

2.  The  said  association  are  a  company  originally 
established  under  the  provisions  of  a  copartner- 
ship deed,  bearing  date  9th  March  1835,  for  the 
purpose  of  supplying  cities,  towns,  and  places  in 
foreign  countries  with  gas,  and  were  incorporated 
by  an  Act  (16  &  17  Vict.  c.  190)  intituled  "  An  Act 
for  consolidating  and  amending  the  powers  of  the 
Acts  of  the  Imperial  Continental  Gras  Associa- 
tion." The  said  Act  was  repealed  by  the  Imperial 
Continental  Gas  Association  Act  1870,  but  the 
association  remained  incorporated  by  virtue  of 
the  said  last-mentioned  Act. 

3.  The  o£5lces  of  the  association  are  at  30, 
Clement's-lane,  Lombard-street,  in  the  City  of 
London,  and  the  meetings  of  the  directors  of  the 
association  take  place  at  such  offices. 

4.  The  association  possess  interests  of  various 
natures  and  tenures  m  gasworks  in  France,  Ger- 
many, Austria,  Holland,  and  Belgium,  the  profits 
of  which  wholly  arise  in  those  foreign  countries, 
and  in  such  of  them  as  have  a  tax  equivalent  to 
the  income  tax  those  profits  are  assessed  to  such 
tax. 

5.  The  said  sum  of  210,665Z.,  being  the  amount 
stated  in  the  return  made  on  behalf  of  the  asso- 
ciation in  respect  of  profits,  is  made  up  of  two 
sums,  viz.,  208,805^.  and  18601.  The  sum  of 
208,8051  was  stated  to  be  in  respect  of  profits 
from  foreign  possessions,  and  the  sum  of  18602. 
was  stateato  be  in  respect  of  interest  of  money. 

6.  The  reason  given,  on  behalf  of  the  associa^ 
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tion,  for  confining  the  amount  of  the  retam  to 
the  said  sums  is,  that  the  said  snm  of  208,805Z. 
represents  the  profits  of  the  aseooiation  from 
foreign  possessions  actually  remitted,  and  which 
would  have  to  be  remitted  to  the  United  Kingdom 
to  make  up  (together  with  1860L  interest  of  money 
lent  in  the  United  Kingdom)  the  interest  on  the 
debenture  debt  of  the  said  association,  and  the 
gross  total  amount  found  from  time  to  time  by 
the  directors  to  be  applicable  for  the  purposes  of 
dividend,  including  both  the  dividend  paid  to 
non-resident  shareholders  and  that  paid  to  resi- 
dent shareholders.  And  further,  tbat  the  profits, 
ultra  such  remittances,  and  whoU  v  arising  abroad 
as  aforesaid,  are  never  transmitted  to  this  country 
at  all,  but  are  retained  abroad  in  liquidation  of 
charges  and  ezpeuses  arising  abroad  from  the 
exigencies  of  contracts  for  lighting  foreign  places, 
and  are  not  divided  among  the  shareholders  either 
in  this  country  or  abroad. 

7.  The  special  commissioners,  in  making  their 
assessment,  charged  the  association  in  the  sum  of 
258,6682.  in  respect  of  the  whole  of  their  profits. 
Assuming  the  assessment  to  be  made  on  the  right 
piinciple  (which  the  appellants  deny),  it  is  ad- 
mitted, for  the  purposes  of  this  case,  that  the 
association  ought  to  be  assessed  in  the  said  snm 
of  258,6681. 

8.  Against  such  assessment  the  association  gave 
notice  of  appeal,  and  the  app^l  was  heard  by  the 
special  commissioners,  at  their  office,  on  the  27th 
July  1876,  when  Mr.  Albert  F.  Jackson,  the  secre- 
tary, attended  with  Col.  Wilkinson,  one  of  the 
directors. 

9.  No  accounts  were  produced,  the  secretary 
stating  that  the  said  association  contend  that  the 
assessment  should  be  confined  to  profits  accruing 
in  the  United  Kingdom,  and  to  so  much  of  those 
accruing  abroad  as  are  received  by  them  in  the 
United  Kingdom  for  distribution  amongst  the 
shareholders,  whether  residing  in  the  United 
Kingdom  or  elsewhere. 

10.  The  special  commissioners  decided,  that  the 
association  were  liable  for  the  whole  of  their 
profits,  and  confirmed  the  assessment  made  by 
them  on  the  amount  thereof,  258,668{.,  the  secre- 
tary of  the  association  expressing  his  dissatisfaction 
at  the  decision. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  assessment  made  by  the  commissioners 
is  in  principle  correct. 

Points  for  argument  for  the  appellant : 
1.  That  the  appellants  are  not  liable  to  be 
assessed  upon  the  whole  of  their  profits  wherever 
made.  2.  That  the  assessment  should  be  confined 
to  the  profits  which  actually  are  received  in 
England,  and  should  not  include  profits  made  and 
retained  abroad.  3.  That  the  appellants  correctly 
made  their  return  in  respect  of  foreign  pos- 
sessions. 
Points  for  argument  for  the  respondent : 
1  and  2.  That  the  Imperial  Continental  Gas 
Association,  being  an  English  company  incorpo- 
rated by  Act  of  Parliament,  having  their  office  in 
England,  are  in  the  same  position  as  a  person  re- 
siding in  the  United  Kingdom,  and  are  liable  to 
income  tax  under  Schedule  D.  of  the  Act  16  A  17 
Vict.  c.  34,  in  respect  of  the  whole  of  the  annual 
profits  and  gains  of  the  company  derived  from 
their  business,  whether  carriea  on  in  the  United 
Kingdom  or  elsewhere,  and  whether  such  profits 
or  gains  are  remitted  to  the  United  Kingdom  or 


not.  3.  That  on  the  facts  of  the  case  it  appears 
that  the  association  resides  in  the  United  Kingdom. 
4.  Ihat  the  case  of  The  Oesena  Sulphur  Companu 
V.  Nicholson  (L.  Bep.  1  Ex.  Div.  428)  has  decided 
that  the  association,  being  an  English  corporation 
resident  in  England,  are  assessable  upon  the 
whole  of  their  gains  and  profits  derived  from 
their  business,  whether  earned  on  in  the  United 
Kingdom  or  elsewhere.  5.  That  the  return  made 
on  behalf  of  the  association  as  stated  in  para- 
graph 5  of  the  case  is  bad  in  law.  6.  That  the 
assessment  made  by  the  commissioners  as  stated 
in  paragraph  7  of  the  case  is  good  in  law. 

Charles,  Q.O.  for  the  appellants. — ^This  assees- 
ment  was  made  on  a  wrong  principle.  The  point  is 
new,  though  somewhat  similar  in  character  to 
that  in  the  cases  of  The  Cesena  Sulphur  Commaimf 
(LimiUd)  v.  Nicholson  and  The  CalcuUa  Jute  MiUs 
Compa/ny  {Limited)  v.  Nicholson  (35  L.  T.  Bep. 
N.  S.  275  ;  L.  Bep.  1  Ex.  Div.  428;  45  K  J.  821, 
Ex,)    The  appellants  admit  their  liability  to  the 
tax  upon  all  profits  divisible  amongst  the  share- 
holders wherever  they  may  reside,  whether  in 
England  or  on  the  Continent,  but  deny   their 
liability  to  taxation  on  profits  made  and  kept 
abroad,    and  neither   remitted  to  England  nor 
divisible  amongst  the  sh^areholders,  but  applied  by 
the  company  to  their  other  legitimate  purposes 
abroad,  such  as  maintaining  and  improving  their 
income-producing  power.    The  Crown  wiU  con- 
tend that  the  association  is  liable  for  all  the  money 
earned  by  them  abroad.    [Ksllt,  C.B. — And  why 
notP]     because  under  the  Income  Tax  Acts  a 
corporation  resident  in  England,  but  trading  wholly 
abroad,  is  expressly  dealt  with,  and,  under  the 
terms  of  Schedule  I).,  their  only  liability  is  npon 
the  money  that  reaches  the  governing  body  for 
distribution  amongst  the  shareholders,  wherever 
resident — upon,  in  fact,  such  portion  only  of  the 
profits  made  wholly  abroad  as,  in  the  words  of  the 
Court  of  Exchequer  Chamber,  "  oome  home  "  to 
the  United  Kingdom.    The  question  turns  on  the 
16  &  17  Yict.  c.  34— an  Act  which  for  all  practical 
purposes  is  identical  with  the  earlier  Act,  5  A  6 
Yict.  c.  35.    By  sect.  1  of  the  later  Act  the  dnties 
are  to  be  assessed  and  recovered  in  accordance  with 
the  provisions  of  the  earlier  Act  (5  &  6  Yict.  a  35), 
by  sect.  1  of  which  the  duties  mentioned  in  certain 
schedules  are  made  payable.    Schedule  A.  relates 
to  lands,  &c.,  in  Great  Britain,  and  then,  passing 
over  Sdiednles  B.  and  C,  comes  Schedule  D., 
which  gives  the  tax  upon  "  the  annual  profits  or 
gains  arising  or  accruing  to  any  person  residing 
in  Great  Britain  from  any  kind  or  property  what- 
ever, whether  situate  in  Great  Britam  or  else- 
where, and  npon  the  annual  profits  or  gains  arising 
or  accruing  to  any   person   residing    in    Great 
Britain  from  any  proiession,  trade,  £c.,  whether 
the  same  shall  be  respectively  carried  on  in  Great 
Britain  or  elsewhere."     The  rules  for  assessing 
the  properties  mentioned  in  Schedule  D.  are  con- 
tained   in   sect.  100,    under   the    several   cases 
1.  2,   3,  4,  and  5.     Case  1  is   "  duties   to  be 
charged  in  respect   of  any  trade,  manufacture, 
or  concern  in  the  nature  of  trade  not  contained 
in  any  other  schedule  of  this  Act."    Kow,  though 
foreign  sasworks  are  not  eo  nomine  contained  in  any 
other  sdiedule,  yet  Schedule  A.  throws  light  on  the 
view  the  Legislature  took  of  such  undertakings  in 
1842,  for  gasworks  in  England  are  mentioned  in 
Schedule  A.,  which   deals  with  lands  in  Great 
Britain;  and  by  sect.  60,  the  dnties  intfohednle  A. 
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are  to  be  assessed  nnder  certain   rales,  rale  3 
being  for  **  estimatiiig  the  lands,  tenements,  here- 
ditaments,  or  heritages  hereinafter  mentioned;*' 
and  amongst  them  will  be  foand  in  snb-sect.  3, 
"  sasworks,"  and  it  is  provided  that  '*  the  annaal 
Tame  of  the  properties  herein  described  shall  be 
understood  to  be  the  fall  or  the  actual  amount  for 
one  year,  Ac.,  of  the  profits  reoeiyed  therefrom." 
In  1842  the  Legislature,  therefore,  classed  "  gas- 
works  "  as  property  to  be  assessed  under  Sche- 
dule A.,  amonest  lands,  &o.,  showing  that  they 
were  dealt  with   as  a  possession  in  pari  maierid 
with  a  possession  of  lands,  Ac    Now  there  being 
no  statement  in  the  Act  with  regard  to  "  foreitpi 
gasworks,"  it  is  sobmitted  that  the  present  case 
comes  within  Schedule  D.,  but  not  within  the 
first  but  the  fifth  case   of  that  schedule,  which 
deals  with  (irUer  ckUa)  **  foreign  possessions."  The 
only  cases  which  at  all  touch  the  point  are  tiuQAt  y. 
T%eil/tomey.Ge»era2(2L.T.Bep.N.S.439;  5H.& 
N.  711 ;  29  L.  J.  464^  Ex. ;  The  Oeama  Sulphur 
Company  (Limited)  y.  Nicholson,  and  The  Oalcatta 
JuieMiUs  Company  [Limited)  y.  Nicholson  {ubi  sup). 
Sect.  100  proyides  the  rules  for  charging  the  duty 
iu  respect  of  "professions."     EuffUsh  gabworlcs 
are  treated  by  5  &  6  Yict.,  under  Schedule  A.,  as 
lands,  and  are  not  removed  therefrom  by  sect.  8. 
of  29  &  30  Yict.  c  36,  but  are  thereby  directed  to 
be  taxed  under  schedule  D.      If  Enghsh  gasworks 
are  classed  with  property  in  the  ordinary  sense 
of  "  possessions,"  why  should  not  foreign  gasworks 
be  classed  as  "  foreign  possessions  P  "    The  whole 
poli<^  of  the  Inoome  Tax  Acts  is  to  tax  the  profits 
whidi  are  here,  in  this  country,  and  none  other, 
and  it  is  not  the  persons  Hying  here  who  are  assess- 
able.   Sect.  108  clearly  contemplates  that  "  foreign 
pNOssessions  "  means  something  besides  the  posses- 
sion of  land. 

Dicey  (with  whom  were  the  AUomay-Chneral, 
Sir  J.  Holker,  Q.C.,  and  the  BolicUor-Qeneral, 
Sir  H.  Giffard,  Q.O.),  for  the  Grown,  respondent, 
contra. — ^In  'oonstruinff  a  statute  of  this  kind  the 
court  is  strictly  bound  by  its  words  and  provisions, 
•nd  an  exception  made  in  one  case  is  not  neces- 
sarily to  be  introduced  in  an  analogous  case. 
[Olbasbt  B. — ^Is  not  the  question  this,  whether 
the  present  case  comes  within  case  1  or  case  5  P] 
It  will  probably  come  to  that  at  last ;  but  there 
sre  some  other  points.  We  have  here,  first  a 
person  resident  within  the  United  Kingdom; 
and,  secondly,  profits  and  gains  accruing  to 
such  person.  These  predse  general  words  must 
not  be  frittered  away  by^  words  simply  intended 
to  carry  out  a  genml  intention.  The  case  is 
decided  and  governed  by  the  Cessna  Sulphur 
Company  case  {ubi  sup.),  which  the  company  are 
now  attempting  to  overrule.  The  question  there 
was.  What  was  the  company,  and  were  they  to 
be  treated  as  the  possessors  of  land  or  as  persons 
osnyiog  on  a  business  abroad  P  [Giaasbt,  B. — 
The  contention  in  that  case  was,  on  both  sides, 
what  was  the  rate  upon  the  profits  of  the  trade  P 
Now,  here  a  different  point  is  raised :  that  this 
owppsny  is  to  be  assessed  on  the  profits  of  the 
property.]  That  it  was  assumed  to  be  so  in  the 
Cessna  case  is  a  strong  argument  in  fiivour  of  its 
being  the  natural  and  right  view  of  Uie  matter, 
tnd  that  the  present  question  was  not  raised  in 
that  case  is  against  its  validity  now.  The  only 
distbction  between  the  two  cases  is  that  in  the 
ysept  case  a  portion  of  the  profits  was  not 
wvided    amongst  the    shareholders,  bat    kept 


abroad  to  pay  the  debts  of  the  company;  whereas 
in  the  Cessna  case  all  the  profits  were  paid  to  the 
shareholders  both  at  home  and  abroad.  [Kbllx* 
C.B. — The  point  taken  by  the  appdlants'  counsel 
in  the  present  case  was  not  taken  in  the  Cesena 
case.]  Probably  it  was  assumed  there  to  have 
been  decided  in  one  way.  Now  Schedule  A  refers 
only  to  *'  possessions  "  in  England,  and  "  forei|jp  " 
gasworks  are  therefore  not  to  be  treated  diffe- 
rently from  other  trades.  In  England,  for  certain 
!>urposes,  they  are  placed  artificially  amongst 
anas ;  but  even  English  gasworks  are  not  turned 
into  "  lands  "  for  all  purposes,  and  foreign  gas- 
works are  not  mentioned  in  the  Act.  [Huddlbs- 
TON,  B. — It  re<]^uired  a  special  legislative  provision 
to  bring  English  gasworks  within  the  definition 
of  "  property/'  but  no  such  provision  has  been 
made  with  reference  to  foreign  gasworks.J  They 
come  so  near  to  the  cases  in  Schedule  D.  that,  by 
sect.  8  of  the  29  &  30  Yict.  c.  36,  they  were  re- 
transferred  to  that  schedule. 

Charles,  Q.C.  in  reply. — The  Cessna  case  does 
not  touch  the  present  question.    There  was  only 
one  contention  there,  and  the  point  argued  here 
was  not  thought  of  or  alluded  to  in  that  case.   The 
company  there  contended  that  the  assessment  was 
to  be  restricted  to  profits  distributed  in  England, 
and  the  whole  argument  was  that  the  company 
was  a  foreign  company.     It  had  not  then  been 
decided  that  a  company  registered  abroad  as  well 
as  in  England  was  resident  in  England  at  all. 
The  present*company  are  prepared  to  pay  tax  on  all 
diviaends  wherever  distributed,  ana  that  is  the 
distinction  between  the  two  cases.     The  Grown 
construes  the  word  "  possessions  "  too  narrowly, 
and  the  Act  does  not  warrant  its  beinsc  restricted 
to  "  real  property,"  properly  so  called.    The  phrase 
"  foreign  possessions  "  occurs  only  in  sects.  5  and 
108.     Why  are  not  foreign  gasworks  "  propertyP  " 
and  if  "  property,"  why  not  "  possessions  P"     Un- 
less "  foreign  possessions  "  be  held  to  mean  only 
"  foreign  lands,"  as  contended  for  by  the  OrowUt 
the  argument  of  the   appellants  is  left   unan- 
swered. 

Kbllt,  G.B. — This  case  has  been  very  admirably 
argued  on  both  sides,  and,  although  considerable 
doubt  was  raised  for  some  time  in  our  minds  by 
the  able  arguments  of  Mr.  Gharles  on  behalf  of 
the  gas  company,  yet,  from  an  attentive  conside- 
ration of  the  Acts  of  Parliament,  as  well  as  of  the 
decision  of  this  court  in  what  I  may  briefly  call 
the  Csssna  case,  it  appears  to  me  that  the  Grown 
is  entitled  to  our  jnagment.    In  the  first  place, 
let  me  obserye  that  there  is  reaU^  no  substantial 
distinction,  either  in  fact  or  in  principle,  between 
that  case  and  the  case  now  before  us.    In  both  of 
them  a  joint-stock  company,  incorporated  nnder 
the  Joint  Stock  Gompanies  iSict,  established,  exist- 
ing, and  registered  in  England,  and,  within  the 
meaning  of  the  language  of  the  Acts  of  Parlia- 
ment, "resident"  in  England,  was  possessed  of 
extensive  works  in  foreign  countries,  in  which 
what  may  not  improperly  be  called  a  manufactory 
and  trade  is  carried  on,  and  carried  on  at  a  profit, 
but  in  which  all  that  is  earned  in  the  way  of  profit, 
when    it    has   been    earned    and   ascertained, 
becomes   the    property   of    and   is    payable  to 
the     company    established     and     resident     in 
this   oountiy ;    and   the  company    is   assessed 
to   the   inoome   tax   in   respect   of   the   whole 
of  these  profits ;  and  the  objection  made  to  thai 
assessment  in  Uie  present  case  is,  that  the  com- 
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pany  ought  to  be  assessed  only  on  that  portion  of 
the  profits  accruing  and  received  abroad  which  is 
remitted  to  and  received  by  the  company  in  this 
country.    Now,  the  only  difference,  which  is  so 
slight  as  to    be  scarcely  any  difference  at  all, 
between  the  present  case  and  the  Cesena  case  {ubi 
9up.)  is,  that  in  the  latter  the  profits  of  the  com- 
pany for  th«)  year  in  question  consisted  of  a  sum 
of  money  which  became  due  and  was  dealt  with 
in  the  form  of  a  dividend  payable  to  the  whole  of 
the  shareholders  of  the  company ;  whereas,  in  the 
present  case,  the  profits  which  have  been  acquired 
by  the  company,  through  its  dealings  in  forei^ 
countries,  have  been  applied,  not  altogether,  m 
the  form  of  a  dividend.     The  greater  portion  of 
them,  no  doubt,  have  been  paid  to  toe  share- 
holders in  the  shape  of  a  dividend ;  but  another 
portion  has  been  applied  by  the  company,  as  they 
were  fully  entitled  to  do,  in  some  other  way,  as  in 
improving  their  works  or  matters  of  that  descrip- 
tion.   It  was  still  all  profit,  and  the  case  differs 
from  the  Oeeena  case  only  in  this,  that  there  the 
whole  of  the  profits  acquired  were  distributed  as 
a  dividend,  wnereas  here  the  profits  were  distri- 
buted partly  in  paying  a  dividend  and  a  portion  was 
applied  by  the  company  at  their  pleasure  to  some 
other  purpose.    In  both  cases,  however,  there  was 
this  oommon  feature,  which  raised  the  question 
before  the  court  in  each  of  them,  namely,  that  a 
portion  only  of  the  entire  profits  acquired  was 
remitted  to  or  ever  received  by  the  company  in 
this  country.    In  the  Cesena  case  a  number  of  the 
shareholders  were  resident  in  various  parts  of  the 
Continent,  and  consequently  only  that  portion  of 
the  profits  which  was  payable  to  the  shareholders 
in  Euffland  was  ever  remitted  to  this  country,  the 
rest    being    paid   to   the    shareholders    resident 
abroad.    In  tne  present  case  a  portion  only  of  the 
profits  has  been  remitted  to  this  country,  and  that 
portion  pavable  as  a  dividend  to  the  shareholders, 
and  the  other  portion  has  never  been  remitted  to 
this  country  at  all.    On  all  these  points,  in  every- 
thing which  constitutes  the  substance  of  the  case, 
the  two  oases  are  identical.    Under  these  circum- 
stances, therefore,  were  we  to  give  effect  to  the 
argument  of  Mr.  Charles,  we  should  really  be 
overruling  the  decision  of  this  court  in  the  Cesena 
case,  which  I  should  be  most  unwilling  to  do ;  but 
still,  if  I  were  satisfied  not  only  that  in  point  of 
law  that  decision  was  wrong,  but  that  justice 
required,  there   being  no  appeal  in  this  case, 
that   we   should   give   effect  to  the   argument 
which  has  been  offered  to  us  on  behalf  of  the  appel- 
lants, I  do  not  say  that  I  should  not  be  prepared 
to  take  that  course ;  but  upon  full  consideration 
of  the  Acts    of  Parliament   it    appears  to  me 
that   the  argument   of  Mr.  Charles,  even  if  it 
had  been  offered  and  brought  under  the  attention 
of  the  court  in  the  Cesena   case,  ought  not  to 
have  prevailed   then,  and  ought  not   to  prevail 
now.    The  question  that  that  argument  raises  is, 
whether  this  case  is  for  all  purposes  to  be  treated  as 
within  Schedule  A. ;  not  only  whether  these  gas- 
works on  the  Continent  are  to  be  considered  as 
property,  substantially  speaking,  as  land  on  the 
Continent,  not  only   in  construing  the  different 
BcheduleB  A,  B.,  Cf.,  and  D.,  but  also  in  giving 
effect  to  the  cases  and  the  rules  for  carrying  the 
schedules  into  effect  to  be  found  in  various  parts  of 
the  old  Act  5  &  6  Yict.  o.  35,  and  in  the  later  Act  of 
the  16  &  17  Yict  o.  84.    Now,  when  we  look  at  the 
Act  B&6  Yict  o«  36,  we  find  Schedule  A.  in  the 


first  instance  relating  to  lands,  tenranents,  here- 
ditaments,   and  heritages;  and  on  referring  to 
sect.  60    (and  it   is  upon  this   section  and  all 
that  follows   that    reliuice    is    placed    by   the 
learned  counsel  for  the  company),  we  find  tlwt  the 
duties  in  Schedule  A  are  to  be  assessed  and 
charsed  under  certain  rules  therein  set  forth,  and 
which  rules  are  to  be  deemed  and  construed  to  be 
a    part  of  the  Act.     First  oomes   ''No.   1.  A 
general   rule   for  estimating   lands,   tenements, 
hereditaments,  or  heritages  named  in  schedule  A 
The  annual  value  of  lands,  &c.,  charged  under 
Schedule  A.  shall  be  the  rent  by  the  year  at  which 
the  same  are  let  at  rack-rent,  &c. ;  or  if  not  let  at 
rack-rent  at  which  the  same  are  worth  to  be  let 
by  the  year,"  &o.    Then  comes  "  No.  2.  Eules  for 
assessing  the  tax  in  respect  of  tithes,"  and  certain 
other  descriptions  of  property  therein  mentioned; 
and  then  comes  the  following,  "  No.  3.  Bules  for 
estimating  the  lands,  hereinafter  mentioned,  which 
are  not  to  be  charged  according  to  the  preceding 
^neral  rule.    The  annual  value  of  all  the  proper- 
ties hereinafter  described  shall  be  understood  to 
be  the  full  amount  for  one  year,  or  the  average 
amount  of  one  year  of  the  profits  received  there* 
from  within  the  respective  times  therein  limited." 
Then  under  that   heading  are  dealt  with  first, 
quarries  of  stone,  slate,  &c. ;  and,  secondly,  mines 
of    coal,    tin,    lead,    and    so    forth;    and    then 
we    find,    "  thirdly,   ironworks,  gasworks,  salt- 
springs,"  and  so  on.    "  Gasworks  "  are  thus  made 
"properties,"  and  are  to  be  dealt  with  under 
Schedule  A.,  and  it  is  therefore  contended  on  the 
part  of  the  appellants  that  their  gasworks,  though 
they  are  not  strictly  speaking  land  or  landed  pro- 
perty, are  yet  nevertneless,  for  the  purpose  of 
this  portion  of  the  Act  of  Parliament,  treated  as 
"  property  "  within  and  subject  to  the  operation  of 
Schedule  A.  and  the  cases  and  rules  for  carrying  that 
schedule  into  effect.  But,  onlookinc;  carefully  at  the 
whole  of  the  provisions  in  all  these  cases  and  roles 
under  Schedule  A,  and  especially  at  those  whioh 
relate  to  and  include  gasworks,  we  find  that  they 
all  relate  to  properties   and  works  within    the 
United  Eangdom,  and  that  there  is  nothing  in  any 
of  them  which  deals  with  or  relates  to  or  oan  in- 
clude gasworks,  situated  as  these  works  are  out  a£ 
this  country.  In  short,  the  whole  of  the  provisions 
which   treat    gasworks  as    "  propertv "    within 
Schedule  A.,   relate  only  to   gasworks  in   this 
country,  and  there  is  no  provision,  case,  or  rule, 
at    all    applying   directly  or  indirectly  to  gas- 
works or  any  property  of  that  description  abroad. 
I  think,  therefore,  that  Mr.  Charles  s  argument, 
captivating  as  it  seemed  at  first  sight,  ought  not 
to  prevail.    We  have,  therefore,  only  to  consider 
the  law  conoeming  these  gasworks,  treating  them, 
as  within  Sohedu^  D.,  which  nndoubtedly  they 
are.    It  is  unnecessary  to  go  through  the  different 
sections  of  the  Act,  and  the  various  cases  and 
rules  for   expounding  and  carrying  into   effect 
the  original  provisions  of  Schedule  D.,  and  every 
description   of  property,    work,  or  undertaking 
within  it,  because  the  present  case,  in  all  respeots 
that  can  apply  to  it,  is  identical  with  the  oase 
of  the  Cesena  Company,     Under   these  circum- 
stances,   and    on    the    grounds  which   I   have 
stated,  this  being   a  foreign   undertaking  in  % 
continental   country,  but  belonging  to   a  joint 
stock   company,   established,   incorporated,   and 
resident  in  Ensland,  I  am  of  opinion  that  the 
whole  of  the  profits,  wbether  that  portion  of  them 
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which  has  been  remitted  to  and  reoeived  in  this 
oonntry,  or  that  which  has  been  applied  to  the 
other  porposea  of  the  company  abrocul,  are  assess- 
able to  income  tax  in  this  country,  and  that,  con- 
sequently, the  right  of  the  Crown  being  estab- 
lished, our  judgment  should  be  in  its  favour.  I 
ought  to  add,  at  the  request  of  my  brother 
Gieasby,  that  he,  being  a  shareholder  in  this 
company,  does  not  think  that  he  ought  to  be  a 
party  to  the  present  judgment. 

HuDDLESTON,  B. — The  real  practical  question  in 
this   case  is,  whether   this  company  are  to  be 
assessed   in  this  country,   where  their    place  of 
business  is,  on  a  sum  of  258,6682.,  or  on  a  sum  of 
210,6651.    The  company  claims  exemption  as  to  a 
sum  of  48,003{.,  on  the  ground  that  the  sum  is 
profits  never  transmitted  to  this  country  at  all,  but 
retained  abroad,  and  appropriated  there  in  liqui- 
dation of  charges  and  expenses  arising  abroad 
from  the    exigencies    of   contracts    for  lighting 
foreign  places,  and  not  divided  among  the  share- 
holders either  in  this  countiy  or  abroad.    Mr. 
Charles  says  that,  if  that  is  to  be  taken  as  part  of 
the  profits  (as  it  undoubtedly  is  if  this  be  a  trade), 
he  concedes  that  it  would  be  assessable ;   but  he 
says  that  we  must  not  look  at  it  in  that  light, 
b^use  "gasworks"    are  to  be  assessed  in  the 
way  that  real  property  is  assessed,  namely,  under 
the  5th  case  of  sect.  100,  Schedule  D.,  and  there- 
fore that  this  portion  of  the  profits  is  not  assess- 
able, becanse  it  has  not  been  actually  received 
aimuaUy  in  this  country.    Thus  the  question  is 
raised  for  our  consideration.    Now  I  want,  first 
of  all,  to  see  whether  these  are  really  profits  of  a 
trade.    They  are  clearly  profits  arising  from  some- 
thing that  has  been  carried  on  ;  that  is  to  say, 
from  the  manufacture  and  sale  of  gas  abroad.    I 
camiot  help  thinking  that,  in  ordinary  parlance, 
that  ii  a  trade.    The  mere  foot  that  what  is  manu- 
iactured  is  gas  does  not  distinguish  it,  as  far  as 
I  can  see,  from  any  other  trade.     It  is  made, 
manufactured,  and  sold,  and  the  profits,  looking  at 
it  as  a  book-keeping  concern,  are  what  is  received 
mwtts  the  outgoing  expenses.    Now,  upon  looking 
at  Schedule  D.,  in  the  16  &  17  Yict.  a  34,  it  seems 
to  be  clear  that  those  profits  come  within  the 
words  of  that  schedule.    The  words  are :  "  Upon 
the  annual  profits  or  gains  arisine  or  accruing  to 
any  nerson  residing  in  the  United  Kingdom  from 
any  kind  of  property  whatever,  whether  situate 
in  the  Unitea  Kingdom  or  elsewhere,  or  from 
any  profession,    trade,    employment,    or    voca- 
tioD,  whether    the  same    shall    be   respectively 
carried    on   in    the   United   Kingdom   or   else- 
where,   there  shall   be   charged,      &c.      These 
dearly  are  profits  arising  from  or  accruing  to  a 
person  (and  for  this  purpose  a  corporation  m^  be 
held  to  be  a  person)  residinffin  the  United  il^ng- 
dom  from  property  out  of  the  United  Eangdom,  aud 
dearlv,    therefore,    come   within   the   words    of 
Schedule  D.    Indeed,  Mr.  Charles  does  not  deny 
^hat ;  but  he  says  that  they  are  assessable  under 
case  5,  and  not  under  case  1.    As  I  understand  his 
argument  —  and    certainly     it    is    not    from 
any  fault  on  his  part   if  one    fails    to    under- 
Btaod  it — he  says  it  may  be  that  the  case  comes 
within    Schedule   D.,   but    that   the    company 
most    be    assessed    under     case     5     of     that 
wbedule,  because,  in  fact,  the  works  abroad  are 
"foreign  possessions,"  and  he  says  it  is  so  by 
v^erring  to  the  Act  of  the  5  &  6  Yict.  o.  35 
tod   the    cases    under    Schedule    A.,   because 


under  rule  No.-  3  of  Schedule  A.  "gasworks" 
are  placed  in  the  category  of  "  lands,  tenements, 
and  hereditaments,"  and  the  assessments  are  to 
be  on  the  annual  value  of  these  properties.    That 
is  what  I  understand  him  to  argue,  and  he  says, 
these   things  being  "  foreign  possessions,"  they 
are  only  to  be  assessed  under  the  5th  case  upon 
that  amount  of  money  which  is  actually  received 
in    this    country.     I    can  only  say  that,  if  Mr. 
Charles's  view  is  correct,  the  case  of  the  Oesena 
StUphur  Company  (ubi  sup,)  was  wrongly  decided, 
for  that  case  is  precisely  the  present  one.    There 
is  no  distinction  between  mines  and  gasworks. 
Mines  are  mentioned  specifically  in  the  2Qd  sub- 
section of  rule  No.  3  attached  to  Schedule  A. 
and    gasworks    are   mentioned  in   the  3rd  sub- 
section ;  buc  all  the  rules  with  reference  to  them 
are  applicable  to  the  Nos.  1,  2,  and  3,  and  there- 
fore, as  far  as  the  Oesena  Sulphur  case  is  con- 
cerned, it  is  exactly  on  all-fours  in  all  its  circum- 
stances with  the  present  case,  as  pointed  out  by 
my  Lord,  and  I  do  not  wish  to  repeat  what  has 
been  already  said  upon  that.    I  well  recollect  an 
argument  was  raised  in  that  case  as  to  how  far 
that  portion  of  the  profits  would  be  assessable  to 
income  tax  which  was  paid  to  persons  abroad  and 
had   never   come    to   this   country   at   all.     It 
is    said    that    the    point   which    Mr.    Charles 
has  suggested  was  not  raised  in  the  Oesena  case; 
but  I  must  say  that  I  think  Mr.  Dicey  furnished  a 
complete  answer  to  the  argument  offered  on  the 
part  of  the  appellants.    Now  what  is  that  ar^- 
ment  P    It  is  obvious  that  this  Schedule  D.,  which 
has  reference  to  trades  and  to  gasworks,  is  con- 
fined to  gasworks  in  the  Unitea  Kingdom.    In 
substance  it  says  that  gasworks  in  England  shall 
be  assessable  as  real  property.    I  cannot  help 
thinking  that  it  must  have  required  a  legislative 
enactment  to  put  that  construction   upon  gas- 
works.   I  really  cannot  see  that  the  manufacture 
of  gas  is  not  a  trade;  nor  can  I  understand  that, 
although  it  is  carried  on  with  buildings  and  by 
pipes  put  in  the  ground,  it  is  not  just  as  much  a 
trade  as  that  of  carrying  on  a  hotel  by  means  of 
buildings  and  gardens.    It  could  never  be  said 
that  a  company  formed  in  England  for  the  purpose 
of  carrying  on  the  business  of  hotel  keepers  on 
the  Continent  were  not  to  be  assessable  in  England 
because  they  carried  on  their  business  by  means 
of  houses  and  gardens.  I  have  said  that  it  required 
a  legislative  enactment  to  bring  English  gasworks 
wit£in  the  category  of  real  property ;  and  there  is 
no  legislative  enactment  to  that  euect  with  refe- 
rence to  gasworks  abroad.   I  cannot  help  thinking 
that  gasworks  abroad  are  to  be  considered  as  works 
used  for  the  manufacture  of  gas,  and  so  they  come 
within  the  definition  of  a  trade,  and  that  tney  do 
not  come,  as  contended  for  by  Mr.  Charles,  within 
the  category  of  "  possessions  "  abroad,  or  of  lands, 
tenements,  and  so  on.    Two  points  were  no  doubt 
strongly  put  by  Mr.  Charles  to  show  that  the  first 
case  under  sect.  100  of  Schedule  D.  would  not  be 
applicable  to  gasworks  abroad,  and  he  argued  that 
under  rule  5  of  the  rules  applying  to  both  the  first 
and  second  cases,  there  would  be  no  power  to  charge 
the  duties  in  one  division  unless  when  the  person  is 
engaged  in  different  concerns  in  trade  in  different 
places.      That   seemed,   no   doubt,    at   first   to 
raise  a  difficulty ;    but  the  Act  says :    "  Every 
statement  of  profits  to   be  charged  under  this 
schedule  shall  include  every  source  so  chargeable 
on  the  person  delivering  the  same  on  his  own 
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aoooant,  or  on  acoonnt  of  any  other  person ;  and 
eyerr  person  sball  be  chargeable  in  respect  of  the 
whole  of  such  duties  in  one  and  the  same  division, 
and  by  the  same  commissioner,  except  in  cases 
where  the  same  person  shall  be  engaged  in  separate 
partnerships,  or  shall  be  engagea  in  different 
ooncems  relating  to  trade  or  manafactare  in 
divers  places,  in  each  of  which  cases  a  separate 
assesment  shall  be  made  in  respect  of  each  concern, 
at  the  place  where  such  concern,  if  singly  carried 
on,  ougnt  to  be  charged  as  herein  directed."  Where 
is  the  business  place  of  these  gasworks?  In 
England.  If  the  concern  was  carried  on  in 
different  places,  it  might  be  assessed  in  different 
places;  but  here,  as  pointed  out  by  Mr.  DioGV, 
according  to  the  decision  of  the  court,  in  The 
OdlefUta  Jute  MilU  case  {uhi  eup.),  the  business 
is  carried  on  at  the  place  whence  the  orders 
emanate.  That  is  the  central  point  where  the 
bnainess  is  carried  on,  where  the  directorR  meet 
and  whence  the  orders  are  issued^  and  where  the 
whole  transactions  occur,  and,  according  to  the 
fifth  part  of  this  clause,  it  would  be  assessed  here. 
Our  attention  was  then  called  to  sect.  108  for  the 
same  purpose.  If  I  am  right  in  my  view  that 
these  gasworks  are  not  *' foreign  possessions," 
then  sect.  108,  is  inapplicable  here,  because  it 
applies  only  to  "forei^  possessions."  On  the 
whole  I  am  clearly  of  opinion  that  these  works  are 
assessable  in  that  sum  of  48,003Z.,  and  that  there- 
fore our  judgment  should  be  for  the  Crown. 

Judgment  for  the  Orawn  with  coste. 

Solicitor  for  the  appellants,  Maresco  Pearce, 
Solicitor  for  the  respondent.  The  SoUeitor  of 
Inta/nd  Revenue, 


Wednesday,  Dee.  5, 1877. 
(Before  EIellt,  O.B.,  Glbasbt  and  Pollock,  BB.) 

KvowLBs  Aim  SoKS  (Ldotbd)  (apps.)  v,  M'Adam 

(resp.)  (a) 

Revenue  —  Income  tax — Ooal  mtnee  —  Working 
of  on  ZeoM  for  years — Balance  of  profits  or 
gains — Exhausted  capital  at  end  of  year — 
Deduction  on  account  of—Whai  aUowahle—h  Sr 
6  Viet,  c  85,  sect.  60,  sched.  A.,  No,  3 ;  sect.  100, 
sched.  D.,  third  case — Rules  1  and  3,  sect.  159 — 16 
^  17  Vict.  c.  84,  sect.  2,  sched.  2).— 29  Vict  c.  36, 
sect.  S^Oonstruetion. 

The  plaintiffs,  a  colliery  company,  owned  certain 
leasehold  coal  mines,  the  lease  of  which  they  had 
pwrduued  for  a  term  of  years;  ana  in 
carrying  on  their  business  during  the  first  year 
of  the  term  they  raised  and  sold  a  quantity  of 
coal,  thereby  reducing  the  value  of  the  mines  at 
ihe  year's  end  to  10,421Z.  less  than  the  sum  which 
they  had  originaJhf  paid  for  them.  Upon  being 
assessed  to  the  income  tax  upon  their  profits  as  a 
colliery  company  for  the  year,  they  claimed  to 
deduct  firom  thetr  gross  receipts  the  ahove-m^en' 
tioned  sum  of  10,4242.  cm  for  exhausted  ca^^ital ; 
and  on  a  ccise  stated  by  the  special  commissioners 
for  the  opinion  of  the  court,  it  was 

Held,  by  the  Exchequer  Division  (Kelly,  G.B.  and 
Cleasby  and  Pollock,  BB.),  that  coal  mines  were 
6y  sect.  8  of  29  Vict,  c.  86,  transferred  from 
Schedule  A.,  No.  8,  sect.  60,  and  were  assessable 
under  Schedule  D.,  sect.  100  of  the  5^6  Vict,  c 
35  ;  and  thcU,  in  estimating  the  balance  of  their 

(a)  Bcported  Ij  H.  LaiaB,  Eiq.,  BuTifiar«t-Law. 


profits  or  gams  under  rule  1  of  the  latter  schedide^ 
the  company  were  entitled  to  mcike  the  deduction 
daimea,  which  was  not  within  awu  of  the  dsdmc 
turns  forbidden  either  by  rule  3  of  that  schedule 
or  by  sect.  159  of  (he  Act. 
Forder  v.  Handyside  and  Go.  (ubi  infra)  not  m 
point  or  appUcahle* 

This  was  a  case  stated  for  the  opinion  of  the  court 
by  the  commissioners  for  the  special  purposes  of 
the  Income  Tax  Acts,  under  87  A  88  Vict.  o.  16, 
as  to  income  tax  assessed  under  Schedule  D.,  on 
appeal  for  the  year  ending  the  6th  April  1875. 

Case. 

Andrew  Knowles  and  Sons  (Limited),  a  company 
carrying  on  business  as  colliery  proprietors  at 
Pendlebury  and  elsewhere,  appealed  against  an 
assessment  on  the  sum  of  226,8242.  made  on  them 
under  Schedule  D.  of  the  Act  (16  &  17  Vict  a  34) 
in  respect  of  the  profits  of  their  business  aa 
colliery  proprietors. 

At  the  hearing  of  the  appeal  the  commissionerB 
were  of  opinion  that  the  assessment  should  be 
reduced  to  the  sum  of  216,8272.  2s,  lOd.;  but  it  was 
urged  by  Mr.  Chadwick  that  a  sum  of  10,424L 
lbs.  Sd.  should  be  deducted  on  the  ground  that, 
in  estimating  the  amount  of  assessable  profits,  the 
conmiissioners  ought  to  allow  as  a  deduction  that 
sum,  which  was  claimed  by  the  company  as 
"depreciation,"  and  which,  as  stated  in  the  annual 
report  for  the  year  ending  31st  Dec.  1874,  "  U 
based  on  a  calculation  of  the  extent  of  coal  avail- 
able and  the  duration  of  existing  leases,  but  it 
mavbe  modified  as  future  circumstances  require;" 
and  he  further  explained  that  the  term  '*  depreoia* 
tion "  in  the  balimce-sheet  was  used  to  show  to 
the  shareholders  the  deterioration  or  differenoe  in 
the  value  of  their  property  at  the  end  of  the  year 
and  after  the  worlnng  out  of  a  year's  coal  and  the 
expiration  of  a  year  of  their  leases,  as  compared 
with  the  value  of  such  property  at  the  b^inning 
of  the  year ;  or,  in  other  words,  that  a  re-valuation 
of  the  property  showed  that  it  was  worth  at  the 
end  of  the  first  year  10,4242. 15«.  2d.  less  than  at 
the  time  of  the  purchase  twelve  months  before. 

The  commissioners  were  of  opinion  that  thej 
were  precluded,  by  the  3rd  rule  applicable  to  the 
first  case  of  Schedule  D.  in  sect.  100  of  the  Aot 
(b  A  6  Yict.  0.  85),  and  by  sect.  159  of  that  Act» 
from  allowing  the  deduction  claimed,  and  deter- 
mined to  enrorce  the  assessment  in  the  said  sum 
of  216,827L 

The  company  thereupon  expressed  their  Inten- 
tion to  appeal,  and  this  case  was  aooordinsly 
stated  ana  signed  by  the  commissioners  on  Uie 
22nd  March  1876. 

The  case  came  on  for  hearing  before  the  Court 
of  Exchequer  in  the  Hilary  sittings  on  Jan.  24» 
1877,  before  Cleasby  and  Pollock,  BB.,  when  it 
was  partly  argued,  and  by  decision  of  the  court 
was  directed  to  stand  over  for  an  amended  state- 
ment to  be  made,  shovring  the  circumstances  under 
which  the  deduction  of  10,4241.  was  claimed,  the 
court  being  of  opinion  that  the  case,  as  stated,  did 
not  raise  the  point  between  the  parties  so  distinctly 
as  it  was  desirable  that  it  should  do.  The  fallow- 
ing amendments  by  way  of  addenda  to  the  case 
were  accordingly  made. 

Amekdmevts  to  Cass. 
The  company^  colliery  property  oomprises  both 
freehold  and  leasehold  mines,  which  were  pur- 
chased by  them  ;  the  price  paid  for  the  leasehold 
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ooal  mines,  sabject  to  an  average  royalty  rent  of 
7tL  per  ton,  and  having  an  average  of  thirty-tiro 
Tears  to  ran,  bein^  717,421L,  the  purchase-money 
lor  the  freehold  mines  being  67,550L 

At  the  end  of  the  first  gear's  working,  which  is 
the  year  of  the  assessment  in  anestion,  it  was  asoer* 
tained  that  from  the  company  s  leasehold  collieries 
844,877  tons,  and  from  their  freehold  pits  62,000 
kins  of  ooal  had  been  wronghi  or  gotten  and  sold 
in  that  year,  the  total  qoantity  therefore  being 
906377  tons. 

The  appellants  allege  that,  in  ascertaining  by  a 
Gonect  and  accurate  balance-sheet  the  profits 
made  in  that  year,  the  company  valued  their  coal 
mines  at  10.4242.  lbs.  3d.  less  than  the  sum 
for  which  they  had  purchased  them  at  the 
oommencement  of  the  year,  which  sum  (as  the 
appellants  alleged)  &irfy  represented  the  diminu- 
tion in  their  valne  by  reason* of  the  ooal  gotten  as 
shove  mentioned,  and  which  sum  for  the  pnrposes 
of  such  balance-sheet  was  technically,  but  perhaps 
incorrectly,  referred  to  as  "  depreciation."  Of  the 
said  sum  of  10,4242.  lbs.  3d,  the  sum  of 
?21l.  17s.  llcL  represents  the  diminution  in  the 
value  of  the  freehold  mines,  and  the  balance 
that  of  the  leasehold. 

The  appellants  furbher  alleffed  that,  in  ascertain- 
ing the  profits  of  the  freehold  mine,  no  sum  is  set 
tgsinst  or  deducted  from  the  gross  receipts  on 
iooount  of  any  rent  assumed  to  be  paid  in  respect 
thereof. 

Points  for  argument  on  behalf  of  thetippellants : 
—1.  That  the  determination  of  the  commissioners  is 
erroneous.  2.  That  the  assessment  upon  the 
upellants  under  the  Income  Tax  Acts,  in  respect 
ot  their  business  as  colliery  proprietors  for  the 
yesr  ending  6th  April  1875,  ought  not  to  be  in  a 
nim  including  the  sum  claimed  as  a  deduction  by 
the  appellants.  8.  That  the  sum  claimed  by  them 
u  a  deduction  is  no  part  of  the  profits  upon  which 
they  are  liable  to  be  assessed  under  the  Acts  in 
respect  of  the  profits  of  their  said  business  for  the 
said  year,  and  ought  not  to  be  included  therein.  4. 
That  the  assessment  upon  the  appellants  ooght 
not  to  be  in  a  greater  sum  then  206,4022.  7«.  7(2. 

Points  for  the  Crown : — 1.  That  the  amount  of 
doty  chargeable  upon  the  appellant's  colliery  is  to 
be  calculated  upon  the  full  annual  value  of  the 
profits  of  such  colliery  on  an  average  of  the  preoed- 
iDgthree  years,  without  makingany  deduction  there- 
{rom  on  the  ground  of  its  depreciation  in  valne, 
either  through  the  working  out  of  the  ooal,  or  the 
expiration  of  any  portion  of  the  lease.  2.  That  the 
dednction  claimed  by  the  appellants  in  the  present 
esse  from  the  amount  of  profits  or  gains  arising 
from  their  said  colliery  is  not  such  as  the  appel- 
lants are  justified  in  claiming  under  the  provisions 
of  theth^  rule  of  the  first  case  of  Sch^ule  D.  of 
the  Income  Tax  Act  (5  A  6  Vict.  c.  36),  and  is 
contrary  to  law.  3.  That  the  case  of  the  colliery 
m  question  does  not  differ  in  principle  from  the 
cue  of  leasehold  properties  or  annuities,  in 
neither  of  which  cases  is  any  snch  deduction 
wwable  as  is  now  claimed  by  the  appellants. 

The  following  sections,  schedules,  and  rules  of 
we  Income  Acts  Tax  (6  A  6  Vict.  c.  86, 16  &  17 
VicL  c  34,  and  29  A  30  Yict.  c.  36),  are  material  to 
™  report. 

The5  A  6  Yict  o.  36,  enacts  (inter  alia)  as 
loUows: 

^^  Oie.— Vol.  XI. 


Sect  60 : 

That  the  duties  hereby  granted  and  oontaiaed  in  the 
said  Sohednle  A.  shall  be  asseeeed  and  charged  under 
the  following  mlee,  whioh  rnlee  shidl  be  deemed  and 
oonstmed  to  be  part  of  the  Act,  and  to  refer  to  the  said 
datiee  as  if  the  same  had  been  inserted  under  a  special 
enactment. 

SOHXDULS  A, 

Ko.  1.  General  mle  for  estimating  lands,  tenements, 
hereditaments,  and  heritages  menuoned  in  Scbednle 
A.  The  annual  valne  of  lands,  Ao.,  charged  under 
Schedule  A  shall  be  nnderetood  to  be  the  rent  by  the 
year  at  which  the  eame  are  let  at  rack  rent,  if  the  amount 
of  such  rent  shall  have  been  fixed  by  agreement  com- 
mencinff  within  seTsn  yean  prcTlons  to  the  5th  April 
next  before  the  making  of  the  aaeeasment ;  but  if  not 
so  let  at  rack  rent,  then  at  the  rack  rent  at  which  the 
same  are  worth  to  let  by  the  year,  and  which  mle  shall 
be  oonstmed  to  extend  to  all  lands,  Ac,  except  the  pro- 
perties mentioned  in  Nos.  2  and  8  of  this  schedvle. 

No.  8.  Snlea  for  estimating  the  lands,  Ac,  hereinafter 
mentifflied,  which  are  not  to  be  charged  according  to  the 
preceding  ffenend  mles.  The  annual  ralne  of  all  the 
properties  hereixiaf ter  described  shall  be  understood  to 
be  toe  foil  amount  for  the  year,  or  the  aTcrage  amount  for 
one  year  of  the  profits  receiTod  therefrom  within  the 
reepeotiYe  times  herein  limited. 

SiBcondlr,  of  mines  of  coal.  .  .  on  an  aTerage  ol  the 
five  preceding  years  subject,  to  the  provisions  oonceming 
mines  contained  in  this  Act. 


Sect.  100 


SoEiDni.a  D. 


First  case. — ^Duties  to  be  charged  in  respect  of  any 
trade,  manufacture,  adyentur^,  or  oonoem  in  the  nature 
of  trade,  not  contained  in  any  other  schedule  of  this  Act. 

BULSS. 

First.— The  duty  to  be  charged  in  reepect  thereof  shall 
be  computed  on  a  sum  not  less  than  the  full  amount  of 
the  balance  of  the  profits  or  gains  of  such  trade,  Ac., 
upon  a  fair  and  just  ayerage  of  three  years,  Ac. 

Third. — In  estimating  the  balance  of  the  profits  and 
gains  dharffeable  under  Schedule  D.,  for  the  purpHoae  of 
assessing  the  duty  thereon,  no  sum  shall  be  set  andnst  or 
deducted  from,  or  allowed  to  be  set  against  or  deducted 
from,  such  profits  or  gains,  on  account  of  any  sum 
expended  for  repairs  of  premises  occupied  for  the  pur- 
poses ol  such  tnde,  Ac.,  nor  for  any  sum  expended  for 
the  supply  or  repairs  or  alterations  of  anv  implements, 
Ac.,  employed  for  the  purposes  of  such  trade,  Ac.,  beyond 
the  sum  usually  expended  for  such  purposes,  according 
to  an  aYorage  of  tuee  years,  Ac ;  nor  on  acoount  of  loss 
not  oonneoted  with  or  arising  out  of  such  trade,  Ac. ; 
nor  on  aooonnt  of  any  capital  withdrawn  therefrom ;  nor 
for  any  sum  employed  or  intcLded  to  be  employed  as 
capital  in  such  txade,  Ac. ;  nor  for  any  capital  employed 
iu  improTemeot  of  premises  o  joupied  tor  the  purposes  of 
such  trade,  Ac. ;  nor  on  account  or  under  pretence  of  any 
interest  which  might  haye  been  made  on  such  sums  if  laid 
out  atin'-erest :  nor  for  an^  debts,  except  bad  debts,  prored 
to  be  such  to  the  satisfaction  of  the  commissioners  respeo- 
tiyely ;  nor  for  any  ayerage  loss  beyond  the  actual  amount 
of  loss  after  adjustment ;  nor  for  any  sum  reoorerable 
under  an  insurance  or  contract  of  indemnity. 

Sect.  159 : 

That  in  the  computation  of  duty  to  be  made  under  this 
Act  in  any  of  the  cases  before  mentioned  ...  it  shall 
not  be  lawful  to  make  any  other  deductions  therefrom 
than  such  as  are  expressly  enumerated  in  this  Act; 
nor  to  make  any  deduction  Irom  the  profits  or  gains 
arising  from  any  proper^  herein  described,  or  from  any 
office,  Ac.,  on  account  of  diminution  of  capital  or  of  loss 
sustained  in  any  trade,  Ac.,  profession,  employment,  or 
Tocation. 

The  16  &  17  Yict.  c.  34,  enacts  (inter  alia)  by 

sect.  2,  Schednlo  D. : 

That  for  and  in  respect  of  the  annual  profits  or  gains 
arising  or  acoruing  to  any  person  residing  in  the  United 
Kingdom  from  any  Idnd  of  property  whateyer,  whether 
situate  in  tiie  United  Kingdom  or  elsewhere,  and  for  and 
in  respect  of  the  annual  profits  or  gains  arising  or 
accruing  to  any  person  residing  in  the  United  Kingdom 
from  any  profession,  trade,  employment,  or  Yocation, 
whether  the  same  shall  xeepejtiTely  be  carried  on  in  the 
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United  Kingdom  or  elaewhere,  and  to  be  charged  for  every 
20s.  of  the  annnal  amount  of  snoh  profits  and  gains. 

And  for  and  in  respect  of  the  annual  profits  or  gains 
arinng  or  aocming  to  any  person  whateyer,  whether  a 
subject  of  Her  Majesty  or  not,  although  not  resident 
within  the  United  Kingdom,  from  any  property  whatever 
in  the  United  Kingdom,  or  any  profession,  trade,  &o., 
exercised  within  the  United  Kingdom,  and  to  be  charged 
for  every  20s.  of  the  annnal  amount  of  snch  profits  and 
gains. 

The  29  &  aO  Yict.  c.  36  enacts  (inter  alia)  by 
sect.  8 : 

That  the  several  and  respective  concerns  described  in 
No.  3  of  Schedule  A.  of  the  5  &  6  Vict.  c.  34  shall  be 
charged  and  assessed  to  the  duties  hereby  granted  in  the 
manner  in  the  said  No.  3  mentioned,  according  to  the 
rules  prescribed  by  Schedule  D.  of  the  said  Act,  so  far  as 
such  rules  are  consistent  with  the  said  No.  3. 

Herschell,  Q.O.  (with  whom  was  T.  J,  Sanderson) 
for  the  appellants. — The  question  is,  whether  at 
the  end  oi  a  year's  working  the  appellants  are  or 
not  entitled,  in  making  np  the  balance  of  profit 
and  loss,  to  take  into  account  the  exhaustion 
during  the  year  of  so  much  of  what  may  be  called 
their  stock,  and  to  make  a  dedagtion  in  respect  of 
such  exhausted  stock  for  the  purpose  of  arriving 
at  the  balance  showing  the  profit  made  during  the 
year.  The  Crown  contends  that  the  appellants  are 
not  entitled  so  to  do.  The  case  comes,  and  the 
tax  is  assessable,  under  Schedule  D.,  sect.  100,  of 
the  b  &  6  Vict.  c.  35,  to  which  coal  mines  have 
been  transferred  from  No.  3  Schedule  A  of  the 
Act  by  sect.  8  of  the  29  Vict.  c.  36.  In  every  trade 
or  business,  in  order  "  to  arrive  at  the  value  of  the 
profits  or  gains  "  of  a  year's  trading,  it  is  neces- 
sary to  take  stock  at  the  commencement  and  at 
the  end  of  the  year,  and  the  exhausted  stock  must, 
so  to  speak,  be  replaced  at  the  year's  end  before 
any  profits  can  be  said  to  have  been  made  ;  that 
is  to  say,  exhausted  capital  must  be  accounted  for 
before  profits  can  be  reckoned.  The  definition  of 
profits  by  political  economists  is  in  accord 
with  that.  M'CuIloch  in  his  "  Principles  of 
Political  Economy,"  4th  edition,  chap.  7,  p. 
530,  says  :  "  Profits  really  consist  of  the  produce, 
or  its  value,  remaining  to  those  who  employ 
capital  in  industrial  undertakings  after  all  their 
necessary  payments  have  been  deducted,  and  after 
the  capital  wasted  or  used  in  the  undertakings  has 
been  replaced.  If  the  produce  derived  from  an 
undertaking,  after  defraying  the  necessary  outlay, 
be  insufficient  to  replace  the  capita]  expended,  a 
loss  will  have  been  incurred;  if  the  capital  be 
merely  replaced,  and  there  is  no  surplus,  there  will 
then  be  no  loss,  but  there  will  be  no  annual  profit, 
and  the  greater  the  surplus  is  the  greater  the  profit." 
I  would  adopt  that  language  here.  Take  the  ordi- 
nary case  of  a  coal  merchant  having  at  the 
beginning  of  the  year  100,000  tons  of  coal  in  his 
coal  yard,  purchased  by  him  at  11.  a  ton.  If  during 
the  year  he  sold  10,000  tons  for  10,0002.  he  has 
made  no  profit ;  if  he  has  sold  it  for  12,0002.  his 
profit  is  not  the  whole  12,0002.  but  the  20002.  diffe- 
rence between  it  and  the  10,0002.  which  the  coal 
cost  him.  The  Crown  will  not  dispute  these  pro- 
positions. What  difference,  then,  is  there  in  prin- 
ciple between  that  case  and  one  where  the  coal 
produced  is  underground,  or  in  a  mine,  as  in  the 
present  case?  The  appellants  contend  there  is 
none.  The  merchant  at  the  year's  end  has  90,000 
tons  only  left,  instead  of  100,000,  and  this  company 
have,  at  the  end  of  the  year,  not  all  the  coal  in 
the  mine  when  first  bought,  but  onlv  that  quan- 
tity (say  1,000,000  tons)  less  the   quantity    (say 


100,(XK)  tons)  got  out  and  sold  by  them  during 
the  year.  The  price  originally  paid  for  the 
100,000  tons  must  be  deducted  from  the  pnoe 
the  coal  sold  for,  and  the  difference,  afber  deaact- 
ing  expenses  of  working — which  are  not  here  dis- 
puted—is the  balance  of  profit  for  the  year.  Had 
the  100,000  tons  of  coal  been  sold  for  less 
than  the  price  they  were  bought  at,  the 
result,  if  the  Crown's  contention  is  right, 
would  be  that  the  appellants  would  have  to  pay 
income  tax  on  the  selling  price  notwithstandmg 
that  at  the  end  of  the  year  there  were  a  balance 
of  loss  instead  of  profit  on  the  year's  trading ;  so 
also,  if  that  contention  is  to  prevail,  a  person  pur- 
chasing or  inheriting  a  stock  of  coal  above  ground 
or  in  a  mine,  and  selling  it  all  in  the  year,  would 
have  to  pay  tax  upon  the  net  proceeds,  even 
though  bis  whole  capital  were  exhausted.  The 
appellants,  however,  contend  that  he  might 
deduct  from  the  proceeds  the  selhng  or  market 
value  of  the  stock  of  coal  at  the  time  at  which  he 
acquired  it.  The  principle  and  the  way  in  which 
the  balance  of  profits  is  arrived  at  are  the  same, 
whether  it  is  a  lease  of  a  mine  for  one  year  or  (as 
here)  for  thirty- two  years,  and  there  is  no  diffe- 
rence between  them.  In  neither  case  does  profit 
begin  until  the  exhausted  capital,  which  is  gone 
and  will  never  be  seen  again,  is  replaced.  This  is 
properly  a  sale  of  so  much  coal  to  the  appellants, 
and  not  a  lease  at  all :  (Ootoan  v.  Ghriatie,  L.  Bep. 
2  H.  L.  Sc.  App.  273).  In  that  case  Lord  Cairns, 
speaking  of  a  lease  of  minerals,  says,  at  p.  283 : 
"  Without  pursuing  khe  question  with  regard  to 
agricultural  leases  further,  I  should  doubt  ex- 
tremely whether  diota  of  this  kind  apply  at  all 
to  leases  of  mineral  subjects ;  for,  although  we 
speak  of  a  mineral  lease  or  a  lease  of  mines, 
the  contract  is  not  in  reality  a  lease  at  all  in 
the  sense  in  which  we  speak  ol  an  agriool- 
tural  leasa  There  is  no  fruit;  that  is  to  say, 
there  is  no  increase  —  there  is  no  sowing  or 
reaping,  in  the  ordinary  sense  of  the  term,  and 
there  are  no  periodical  harvests.  What  we  call  a 
mineral  lease  is  really,  when  properly  considered, 
a  sale  out  and  out  of  a  portion  of  land.  It  is 
liberty  given  to  a  particular  individual,  for  a 
specific  length  of  time,  to  go  into  and  under  the 
land  and  to  get  certain  things  there  if  he  can  find 
them,  and  to  take  them  just  as  if  he  had  bought 
so  much  soil."  Now,  if  at  the  expiration  of  their 
term  the  appellants  should  have  gotten  out  and 
sold  all  the  coal  for  less  or  for  the  same  sum  as 
they  paid  for  their  lease,  they  will  have  made  no 
profit,  and  yet  the  Crown  will  contend  that  they 
will  have  been  liable  to  tax  every  year  upon  their 
net  vearly  receipts.  That  would  be  regarding  as 
profits  all  that  a  man  receives,  even  though  less 
than  his  exhausted  capital.  If  a  trading  company, 
with  power  to  pay  dividends  only  out  of  profits, 
had  realised  10,0002.  by  the  sale  of  coal,  but 
in  so  doing  had  exhausted  an  amount  of  coal 
which  more  than  represented  that  sum,  and 
then  proposed  to  pay  a  dividend,  the  Court 
of  Chancery  would  stop  the  payment  on  the 
ground  that  the  oompany  had  no  profits.  It 
would  say,  "  True,  you  have  10,0002.  at  your 
bank,  but  you.  have  15,0002.  wortJi  of  ooal  lees 
in  your  mine."  There  is  nothing  in  rule  3  of  the 
first  case  of  Schedule  D.,  on  which  the  Crown 
will  rely,  that  modifies  or  conflicts  with  the 
appellants'  argument.  That  .rule  points  oat  the 
matters  in  respect  of  which  no  deduction  is  to  be 
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made  in  estimatuig  the  balance  of  profits,  &o., 
viz.,  on  acconnif  of  snms  expended  in  repairs  of 
trade  premises,  &c,  ;  for  the  snpplj,  repair,  or 
alteration  of  implements,  Ac,  beyond  the 
usual  snm,  on  an  average  of  three  years, 
or  on  acooant  of  any  loss  arising  ont  of  the 
trade,  or  for  any  oapital  employed  in  the  trade, 
or  in  the  improvement  of  the  trade  premises, 
A0.9  none  of  which  are  applicable  here,  and 
all  of  which  are  beside  the  present  qnes- 
tioD.  Neither  is  sect.  159,  nor  the  case  of 
border  y.  HandyMe  and  Oo,  (35  L.  T.  Bep. 
N.  S.  63;  L.  Bep.  1  Ex  Div.  233  ;  45  L.  J.  8l9, 
Q.  B.,  C.  P.,  h  Ex.),  on  both  of  which  the  Crown 
relied,  in  point  or  applicable  to  this  qnestion. 

Dicey  (with  him  were  the  Attomey-ueneral,  Sir 
J.  JELolher,  Q.O.,  and  the  Solicitor- Greneral,  Sir  H. 
Cfiffard,  Q.G.),  for  the  Grown  (respondent)  contra, 
contended,  first,  that  the  case  came  within  sect.  60, 
Schednle  A.,  and  not  under  Schedule  D.,  and  the 
appellants  therefore  had  no  locu»  standi;  but 
secondly,  even  if  it  were  within  Schedule  D.,  they 
had  still  no  locus  standi*  Originally  mines  were 
treated  by  Parliament,  not  as  trades,  but  as 
belonging  to  or  coming  under  the  category  of  lands, 
tenements,  and  hereditaments  (sect.  60,  Schedule 
A.,  rule  No.  3,  second  sub-section),  and  they  were 
not,  as  the  appellants  have  contended,  transferred 
by  sect.  8  of  29  Yict.  c.  36,  from  that  schedule  to 
Schedule  D.  For  some  purposes  it  is  true  they 
were  by  that  section  brought  under  that  schedule 
for  convenience,  that  persons  might  go  privately 
before  the  commissioners.  Sect*  8  only  directs 
that  in  some  respects  they  shall  be  assessed  under 
the  rules  in  Schedule  D.  so  far  as  is  consistent 
with  Schedule  A.,  under  which  schedule  they  still 
are.  Sect.  7  of  the  23  &  24  Vict.  c.  14,  confirms 
this  yiew.  The  question  here  is  not  about 
deductions  from  profits,  but  about  the  **  annual 
yalue."  As  a  matter  of  political  economy,  the 
doctrine  contended  for  bv  the  appellants  may  be 
correct,  bat  the  Income  Tax  Acts  ignore  political 
economy  altogether.  The  tax,  though  it  has  in 
fact  continued  for  many  years,  yet  in  theory  it  is 
an  annual  Act,  and  the  intention  is  that  everyone 
should  pay  a  proportion  of  his  income  for  each  and 
every  year.  Mines  under  Schedule  A.  are  to  be 
treated  as  lands,  and  to  be  taxed  upon  their  annual 
value,  and  not  upon  a  balance  of  profits  like 
a  trade.  The  value  of  a  mine  is  what  a  man 
^ts  from  it  by  the  coal  which  he  sells,  the  Act 
treating  coal  exactly  as  if  it  were  the  produce  of 
the  land.  That  is  the  legal,  though  not  perhaps 
the  economical  way  of  treating  it.  But  assuming 
the  mines  to  be  brought  within  Schednle  D.,  the 
present  deduction  is  forbidden  by  the  express 
words  of  rule  3  of  the  first  case  in  that  schedule, 
which  prohibits  any  deduction  "on  account  of 
any  capital  withdrawn  therefrom  '*  (that  is  from 
"  the  trade,  manufiacture,  or  concern'*),  nor  for  any 
sum'  employed  or  intended  to  be  employed  as 
capital  in  such  trade,  manufacture,  adventure, 
or  concern,"  and  sect.  159  of  the  same  statute 
(5  A  6  Yict.  c.  35)  is  also  against  the  appellants' 
claim.  The  Act  makes  no  distinction  between  a 
purchaser  and  an  inheritor  of  land.  If  a  land- 
owner discovers  a  mine  under  his  land,  and  takes 
oat  the  coal  and  sells  it  for  100,000{.,  even  my 
friend,  I  think,  would  not  contend  that  in  calcu- 
lating the  gains  the  landowner  may  say,  "  I've 
got  100,0001.,  but  I  must  deduct  enough  to  enable 
me  to  replace  my  estate  in  the  position  it  was  in 


before  I  got  the  coal."  So  if  a  man  buys  land 
out  and  out,  and  then  finds  a  mine,  and  takes  the 
coal  and  sells  it,  could  it  be  contended  that  he 
might  deduct  the  purchase  money  of  the  land 
from  the  money  he  received  from  the  sale  of  the 
coal  P  But  if  the  purchaser  of  land  out  and  out 
may  not  deduct  his  purchase  money,  why  should 
a  leaseholder  for,  say  ninety-nine  years,  be  allowed 
to  deduct  the  money  paid  for  his  lease  P  The  case, 
however,  is  virtually  decided  by  the  case  of 
Forder  v.  Handyside  (uhi  sup,)  As  in  that  case, 
so  here,  I  say  the  amount  set  aside  is  in  effect  an 
addition  to  capital.  It  is  either  (»pital  withdrawn 
or  a  sum  employed  or  intended  to  be  employed  in 
the  trade,  &c.  It  is  an  attempt  to  set  aside 
money  to  compensate  for  coal  sold. 

Herschell,  Q.G.  was  not  called  on  to  reply. 

Kellt,  C.B. — I  had  not  the  advantage  which 
both  my  learned  brothers  enjoyed  of  hearing  the 
argument  on  the  former  occasion  in  this  case; 
but,  looking  at  the  nature  of  the  Income  Tax 
Acts,  and  the  plain  and  simple,  clear,  and  un- 
doubted meaning  of  the  word  "profits,"  I  do 
not  think  that  this  case  admits  of  any  doubt.  The 
reference  which  has  been  made  to  the  case  of 
Forder  v.  Handyside  {ubi  sup.),  and  to  the 
statutes  passed  before  the  time  when  this  question 
arose,  may  be  disposed  of  almost  in  a  word. 
Under  the  29  &  30  Vice.  c.  80,  sect.  8,  it  appears 
to  me  to  be  clear  that  the  queetion  here  is  trans- 
ferred from  Schedule  A.  to  Schedule  D.,  and  we 
have  therefore  onlv  to  consider  the  construction  of 
Schedule  D.  and  the  different  rules  to  which  the 
learned  counsel  on  both  sides  referred,  and  upon 
which  the  whole  question  turns.  Now,  the  first 
rule  of  Schedule  D.  is  as  follows :  **  The  duty  to  be 
charged  in  respect  thereof  -,"  that  is,  "  in  respect 
of  any  trade,  manufacture,  adventure,  or  concern," 
which  includes  "mines"  and  the  business  of 
working  them,  shall  be  computed  "  on  a  sum  not 
less  than  the  full  amount  of  the  profits  and  gains 
of  such  trade,  manufacture,  Sec.,  upon  a  fair  and 
just  average  of  three  years,"  and  so  on.  That  is 
the  substantial  enactment,  the  construction  of 
which  must  decide  the  present  question,  unless  it 
is  qualified  by  something  which  comes  after, 
^ow,  what  is  "  the  balance  of  the  profits  or  gains" 
of  sich  trade,  &c.  Beginning  at  that  poini/,  let 
us  take  the  simplest  possible  case,  and  imagine  a 
man  purchasing  at  a  wholesale  warehouse  a  bale 
of  cotton  or  a  chest  of  tea  for  402.,  and  selling  it 
by  retail  for  45Z.,  incurring  no  expense  in  the 
transaction  beyond  his  purchase  money  of  40^ 
What  is  his  profit  P  It  is  the  sum  of  bl,,  the 
balance  or  difference  remaining  to  him  after 
having  repaid  himself  everything  that  he  expended 
in  order  to  obtain  thebaic  or  chest  which  he  sold  for 
45Z. ;  and,  if  it  stood  by  itself  simply,  it  would  be 
his  whole  year's  income ;  but  if  it  be  multiplied 
some  hundred  times  by  as  many  different  trans- 
actions, his  income  would  be  5002.  a  year,  and  in 
respect  of  the  one  or  the  other  snm,  if  so  small  a  sum 
as  51.  were  assessable  at  all,  he  would  be  assessable 
to  the  income  tax.  Now  let  me  go  a  little  further, 
and  suppose  that  the  man  became  the  owner  of  a 
bale  ot  cotton  by  purchase  for  201.,  and  of  a  chest 
of  tea  of  that  value,  which  had  been  left  to  him  as 
a  legacy.  Starting  in  business  with  these  two 
articles  of  the  joint  value  ot  40/.,  he  sells  them  in 
the  course  of  the  year  for  45i.  What  is  his  profit  P 
Is  it  not  the  difference  between  the  value  of  the 
articles  and  that  for  whic  1  he  sold  them,  viz.,  bl. 
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only  P  If  the  202.,  the  valae  of  the  tea  which  was 
bequeathed  to  him,  is  to  be  trauamated  into 
"profits"  and  to  be  treated  as  such,  and  his 
'*  profits  "  are  to  be  pnt  at  251.,  I  see  no  escape 
from  the  proposition  that,  if  a  man  has  a  legacy  of 
201.  or  lOOL  left  to  him  in  goods  or  money's 
worth,  it  is  to  be  taken  as  his  income.  Now,  if 
that  were  so,  what  would  be  the  inevitable  conse- 
quence P  Let  US  take  the  case  of  money  first,  and 
suppose  a  man  dying  possessed  of  half  a  million  of 
money,  which  he  leaves  equally  between  his  five 
children.  Gould  it  be  contended  for  a  moment  in 
a  court  of  law  that  that  was  income,  and  that  each 
child  was  to  be  assessed  to  the  income  tax  upon 
100,0001.  P  To  contend  that  the  corpus  of  a  man*s 
whole  fortune  was  to  be  taken  as  his  year's 
income,  and  that  he  was  to  pay  income  tax  upon 
it  after  that  rate,  would  be  a  startling,  not  to  say 
ludicrous  proposition.  If  it  were  so,  and  the  money 
remained  untouched  and  uninvested,  and  none  of 
it  were  spent  during  the  whole  of  the  man's  life, 
he  would  still,  accordinff  to  that  proposition,  be 
liable  to  be  assessed  at  the  same  rate  for  the  re- 
mainder  of  his  life,  which  would  surely  be  a  mon- 
strous contention.  Then,  is  there  any  difference 
between  that  case  and  the  case  of  goods  which  are 
assessable  under  Schedule  D.  P  Suppose  a  mer- 
chant dies  and  leaves  to  his  son  all  his  goods  in 
his  warehouses,  consisting  of,  say,  20,000  bales  of 
cotton,  and  that  the  son,  on  succeeding  to  his 
father's  business,  carries  it  on,  and  in  the  course 
of  the  year  sells  1000  of  the  20,000  bales,  what  is 
his  profit  P  Is  it  what  he  receives  for  the  1000 
bales  without  any  deduction  P  It  is  not  so.  His 
profit  must  be  reckoned  in  this  way.  What  would 
it  h»fe  cost  him  to  purchase  at  wholesale  price 
the  IvOO  bales  which  he  has  sold  P  Suppose  they 
.If  ould  have  cost  him  10,0001.,  and  that  ne  has  sold 
them  for  12,0002.,  is  his  profit  the  whole 
12,0002.  P  If  it  be,  then,  if  he  had  sold  all 
the  20,000  bales  in  the  year,  his  profits  would 
have  been  equivalent  to  a  legacy  of  240,0002.  in 
money,  and  he  must  have  been  assessed  on  that 
amount  as  if  it  were  a  yearly  income.  But  that  is 
not  so.  What  he  has  really  gained  in  the  way  of 
"profit"  is  the  sum  for  which  he  has  sold  the 
bales,  deducting  therefrom  the  price  for  which  he 
bought  them,  or,  if  he  inherited  them  or  took 
them  under  a  gift,  the  market  value  or  sum  which 
he  would  have  had  to  pay  for  them  if  he  had  pur- 
chased them,  and  that  diiTerence  alone  is  his 
profit  Now,  let  us  apply  this  principle  to  the 
case  of  a  coal  mine,  and  suppose,  as  it  was  I  think 
unanswerably  put  by  Mr.  Merschell  in  his  argu- 
ment, that  the  present  case  was  one  of  a  lease  of 
the  mine  for  one  year  only,  for  which  the  appellant 
company  had  paid  100O2.,  thereby  having  the 
liberty  to  work  and  raise  as  much  coal  as  they 
could  find  and  get  oat  during  the  year.  What  at 
the  end  of  the  year  would  be  their  condition  P 
We  will  suppose  that  in  the  course  of  the  year 
they  bring  to  the  surface  a  quantity  of  coal  which 
they  sell  for  12002. :  what  is  the  profit  which  they 
have  earned  in  the  year  P  They  paid  10002.  for 
the  lease,  the  means  by  which  alone  they  obtained 
the  liberty  to  enter  and  work  the  mine,  and  that 
lease  is  now  expired  and  gone.  We  will  assume 
that  the  machinery  and  labour  employed  cost  them 
during  the  year  1002.  more,  and  tney  sold  the  ooal 
obtained  for  12002.  Is  their  profit  the  whole  of  that 
sum  P  To  apply  the  term  "  profit "  to  such  a  trans- 
action would  be  an  abuse  of  language.  Their  profit 


would  be  that  which  remained  to  them,  and  whi^ 
they  can  put  into  their  pockets,  after  dednctmg 
their  expenses,  viz.,  the  10002.  paid  for  the  lease 
and  the  lOOL  expended  in  machinery  and  labour 
and  the   cost  of  gettins  the  ooaL     Their  profit 
then  would  be  1(X)L  only.    If  that,  then,  be  the 
case   with   regard  to  a  lease   for   one  year,    it 
must  be  the  same  with  respect  to  a  lease  for 
thirty-two  or  any  other  number  of  years.    There 
is  and  can  be  no  difference  in  principle  between 
the  two  cases.    In  order  to  arrive  at  their  pit^ts, 
whatever  they  may  be,  the  company  have  a  right 
to  sot  off  against  their  gross  receipts  the  whole 
expenditure  over  the  thirty-two  years,    divided 
into  thirty-two  portions,  if  their  dealings  lunre 
been  alike  in  all  the  years,  just  as  they  would, 
supposing  it   had  been  a  lease  for   one    year  ; 
and  now  what  is  the  expenditure  P  It  is,  in  addi- 
tion to  the  yearly  expenses  and  cost  of  labour, 
the  premium  or  rent  paid  for  the  lease,  which,  if 
it  be  for  one  year  only,  would  have  to  be  set  off 
against  the  gross  earnings  for  that  year ;  and  if  it  be 
a  thirty-two  years'  lease,  it  would  then  have  to  be 
divided  into  thirty-two  parts,  in  order  to  ascertain 
what,  if  any,  during  the  thirty-two  years,  is  their 
annual  profit  in  respect  of  which  they  would  be 
assessable    to  the  income   tax.      Such,  in   my 
opinion,  is  the  construction  of  this  provision  of 
the  first  rule  under  Schedule  D.  of  the  Act,  sup- 
posing there  to  be  no  subsequent  qualification  in 
anv   other   section.    Now  the  third  rule   is   as 
follows  :  '*  In  estimating  the  balance  of  profits  and 
gains  elip;ible  under  Schedule  D.  for  the  purpose 
of  assessmg  the  duty  thereon,"  no  sum  shaU  be 
deducted  from  it "  on  account  of  loss  not  connected 
with  or   arising  out  of  such  trade;"  that  is,  on 
account  of  something  not  in  the  way  of  trade,  as 
for  instance,  a  loss   through   some   speculation 
incurred    whilst  working    the    mine.    The    loss 
so  incurred  would  have  nothing  to  do  with  the 
trade  in  which  the  individual  was  engaged.    Then 
next,  "  nor  on  acconnt  of  any  capital  withdrawn 
therefrom."    The  meaning  of  that   is  perfectly 
plain.    If  a  man  begins  to  work  a  mine,  or  to  oany 
on  any  other  trade,  Ac,  with  a  capital  of  40,00021, 
and  in  the  course  of  a  year  withdraws  10,0002.  of 
it  for  the  purpose,  say  of  building  coal  warehouses 
in  other  places  in  which  he  carries  on  his  busi- 
ness, that  would  be  a  portion  of  his  capital  with- 
drawn, which  would  not  be  taken  into  considera- 
tion in   ascertaining  the  balance  of  his  profits. 
Then  come  the  other  words,  "  nor  for  any  sums 
employed  or  intended  to  be  employed  as  capital 
in  such  trade."    These  words  I  tnimc  refer  to  and 
mean  something  additional  to  the  capital  which 
has  been  actually  employed  in  realising  the  profit 
that  has  been  acqnirod  during  the  year.    B,  for 
instance,  during  the  year  the  lessee  of  the  mine, 
in  order  to  work  it  with   greater  success,  has 
added  to  all  his  previous  expenditure  a  sum  of 
monev,  say  lOOOi.,  in  order  to  assist   in  woiic- 
ing  the  mme    in  general,  that  would  be  a  sum 
which  might  add  to  the  value  of  the  mine,  and  in 
one  sense  it  would  be  employed  in  the  trade^ 
because  it  would  be  employed  to  add  to  the  value 
of  the  mine ;  but  yet  it  would  not  be  an  element 
in  ascertaining  that  year's  profit.    Then  we  oome 
to  sect.    159,  which   enacts   ''that  in  the^  com- 
putation of  dut<v  to  be  made  under  this  Act  in  any 
of  the  cases  berore  mentioned,  either  by  the  party 
making  or  delivering  any  list  or  statement^'   and 
so  on,  "  it  shall  not  be  lawful  to  make  any  other 
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[Ex.  Div. 


dedoctions  therefrom  than  anch  as  are  ezpreasly 
enmnerated  in  the  Act    ....    nor   on   ac- 
oonnt   of    diminution    of   capital   employed   or 
of  loss  snstained  in  anj  trade,"  &o.    Now,  it  is 
not  a  diminution  of  capital  to  purchase  an  article 
which   afterwards    is    sold  at  a  profit;    but  a 
man's  capital   may   be  diminished  by   the  de- 
Btruotion  of   his  goods    by   an   accidental    fire, 
mnd  that  would  be  a  loss  or  depreciation  of  the 
amount  of  his  capital,  but  not  an  element  in  the 
calculation  of  his  profits,  and  could  not  be  set  off 
a^^ainst  them.    80  also  a  trader  may  think  that 
his  capital  is  too  large,  and  mav  reduce  it  from 
20,000l.  to  15,0001. ;  but  such  a  diminution  is  not 
to  be  set  off  against  the  amount  of  his  profits  in 
calculating  the  income    tax.    It  is  one  quite  of 
another   character,    and   is    in   no    respect   an 
element  in  the  estimate  of  the  balance  of  profits. 
From  the  produce  of  the  articles  a  man  ocaIs  in 
be  has  a  right  to  deduct  all  the  expenses  which  he 
has  been  put  to  in  the  purchase  of  the  articles 
and  by   payments   for  work  and  labour  or  ma- 
chinery, or  of  any  other  kind — all,  in  fact,  that  he 
has  necessarily  expended  in  order  to  acquire  pos- 
session and  the  right  to  dispose  of  such  articles 
— ^before  the  amount  of  his  profit  can  be  said  to  be 
ascertained.    Under  these  circumstances,  and  for 
these  reasons,  I  am  of  opinion  that  the  deduction 
here  claimed  by  the  appellants  is  not  forbidden 
br  any  section,  rule,  or  provision  of  the  Income 
Tkx  Acts,  and  that  the  appellants  are  therefore 
entitled  to  our  judgment. 

Clbasbt,  B. — The  present  case,  involving  the 
fuyplication  of  the  rules  for  assessing  the  Income 
Tbx,  appears  to  me  to  be  of  a  class  in  which  we 
most  look  at  each  case  by  itself,  and  be  careful 
not  to  generalise,   so  as  to   appear  to  include 
other    and    different     cases.    Ttiis   is   not   the 
case  of  a   landowner   opening  a   quarry   or   a 
mine,   and   letting    it  at    a   royalty,   or  work- 
ing it  himself.      I  do  not  say  anything  about 
sach   a   case   as  that,  for  it   must   be   under- 
stood, as  &r  as  I  am  concerned,  that  I  am  not 
dealing  with  or  deciding  any  such  case  as  that  at 
alL    Now  I  take  it  to  be  quite  clear  that,  in  the 
present  case,  sect.  8  of  the  29  Yict.  c.  86  places 
the  assessment  under  *'the  rules  prescriMd  in 
the  Schedule  D. "  of  the  5  <&&  Yict.  c.  35,  of  which 
the  words  are,  "  the  several  and  respective  cases 
described  in  No.  8  of  Schedule  A.  of  the  5  & 
6  Yict.  c.  85  (and  that  includes  mines),  shall  be 
charged  and  assessed  to  the  duties  hereby  granted 
in    tne    manner  in  the  said   No.  8   mentioned 
according  to  the  rules  prescribed  by  Schedule  D. 
of  the  said  Act,  so  far  as  such  rules  are  consistent 
with  the  said  No.  8."    Nothing  can  be  possibly 
clearer,  I  tnink,  than  that  language,  and  unless  that 
enactment  applies  to  the  case  of  a  colliery  com- 
pany formea  for  the  purpose  of  carrying  on  the 
bnsmess  of  working  coal  mines,  no  case  can  be 
aoggested,  in  my  opinion,  to  which  it  could  apply. 
This  is  a  case  to  which  it  was  intended  to  apply. 
I  do  not  express  any  opinion  whatever  as  to  how 
far  it  applies  to  the  case,  as  I  before  observed, 
of  a  landowner  openin^^  a  quarry  or  mine,  and 
letting  it  or  working  it  himself.     It  is  clear, 
however,    that     this     colliery    company    came 
under  Schedule  D.,  and  we  have  only  to  applj 
the  words  of  that  schedule,  treating  this,  as  it 
ought  to  be  treated,  as  a  trade  or  business.    As 
soon  then  as  we  arrive  at  that  point,  the  case, 
M  it  seems  to  me,  is  perfectly  free  from  diffioulty. 


The  first  rule  under  Schedule  D.  says, '"  the  duty 
to  be  charged  in  respect  thereof  shall  be  computed 
on  a  sum  not  less  than  the  full  amount  of  the  fai^ance 
of  the  profits  or  gains  of  such  trade,"  &o.    Now,  as 
was  well  put  by  the  learned  counsel  for  the  appel- 
lants, how  can  we  get  at  the  balance  of  the  profits 
of  a  trade  for  a  year  without  stock-taking  at  the 
commencement  and  at  the  end  of  the  yearP  It  is, 
I  think,  impossible  to  do  so,  and  this  indeed  was 
hardly  disputed.    Now  rule  I  ends    with  these 
words,   "without  any   other   deduction   than  is 
hereinafter     allowed.        The    whole    argument 
therefore   turns    upon    the   application   of  the 
language   of   rule    3  as   correcting  the   neces- 
sary  application    of  the    language   of    rule    1, 
which  prescribes  that  "  the  biuance  of  the  profits 
or  gains"  is  to  be  taken.     Some  of  these  rules 
may  perchance  be  somewhat  inconsistent  with  the 
strict  principles  of  political  economy ;  but  if  there 
is  anything  in  rule  8  applicable  to  the  present 
case  we  are  bound  to  apply  it.    Now,  I  can  see 
nothing  in   rule  8  which  is  in  the  least  degree 
inconsistent  with  the  plan  I  have  alluded  to  of 
stock-taking  for  the  purpose  of  arriving  at  "  the 
balance  of  the  profits  and  gains."    It  is  not  neces- 
sary to  go  through  the  several  branches  or  items 
of  that  rule  to  enow  that  each  part  of  it  is  in- 
applicable to  the  present  case ;  the  only  part  of  it 
on  which  anything  can  turn  on  the  present  occa- 
sion is  the  following:  "nor  on  account  of  any 
capital  withdrawn  from  the  concern."    Now,  to 
call  the  deduction  here  claimed  "  capital  withdrawn 
from  the  concern  "   is  entirely  erroneous.    It  is 
rather  "  capital  consumed  in  making  the  profits." 
Ah  to  the  case  of  Forder  v.  Haaidyside  (ubi  «tif>.) 
which  has  been  referred  to,  there  is  no  doubt  that 
the  principle  of  the  Income  Tax  Acts  is  to  take 
the  result  of  the  trading  for  one  year,  or  at  an 
average  of  three  years,  and  every  person  must 
pay  something  out  of  the  profits  of  that  year  or 
average  of  three  years ;  ana  a  trader  cannot  put 
by  a  sum  of  money  out  of  his  yearly  receipts  for 
the  purpose  of  meeting  a  depreciation  of  capital,  in 
addition  to  the  deduction  which  he  is  allowed  to 
make  in  respect  of  the  annual  repairs  of  premises, 
and  matters  of  that  sort,  which  belong  to  the  year 
or  the  average  of  years.    It  is  obvious  that  if  he 
did  more  than  that  he  would  depart  fh>m   the 
principle  of  the  Acts  of  Parliament  which  expiessly 
forbid  such  things  to  be  done.    That  case,  I  must 
say,  seems  to  me  to  be  so  inapplicable  to  the  one 
now  before  us  that  I  almost  wonder  it  was  cited ; 
at  all  events  it  has  no  bearing  upon  the  present 
case  at  all,  its  principle  being  simply  this,  that  a 
trader  is  not  entitled  to  put  by  a  sum  for  deprecia- 
tion. I  think  therefore,  under  these  circumstances, 
that  the  appellants  are  entitled  to  our  judgment 
in  their  favour. 

Pollock,  B. — I  entirely  agree  with  my  Lord  and 
my  brother  Cleasby.  The  first  point  for  us  to 
determine  is,  under  what  Act  of  Parliament  does 
this  case  come  and  is  it  governed  byP  It  appears 
to  me  clearlv  to  be  governed  by  the  29  &  80  Yict. 
c.  86,  s.  8,  which  provides  that  any  concern  such 
as  this  is  to  be  charged  and  assessed  with  duty  in 
the  manner  in  No.  3  of  Schedule  A.  mentioned, 
according  to  the  rules  prescribed  by  Schedule  D. 
of  the  said  Act,  so  far  as  such  rules  are  consis- 
tent with  the  said  No.  3.  It  has  not  been  con- 
tended or  assumed  that  there  is  any  inconsis"* 
tenqy  between  Schedule  A.  No.  8  and  these  rules. 
That  being  so»  the  rest  of  the  case  seems  to  me 


174 


MAGISTEATES'    CASES. 


Cs.  Oas.  BE8.] 


Beg.  V,  Paul  Read. 


[Cb.  Cab.  Bbs. 


reaUj  to  have  arisen  from  a  miBapprehension, 
oaused  by  reason  of  the  oompanj  baying  in  their 
first  return  made  ase  of  the  word  "depreoiation,'' 
which,  nnezplained  as  it  then  was,  not  unnata- 
rally  or  unreasonably  suggested  to  the  commis- 
sioners the  idea  that  it  was  necessarily  in  diminu- 
tion of  the  sum  of  the  balance  of  pronbs  or  gains. 
It  was  afterwards  corrected,  and  it  was   stated 
that  ''the  amount  claimed  for  depreciation  was 
based  cm  a  calculation  of  the  extent  of  coal  ayail- 
able  and  the  duration  of  existing  leases,  but  that 
it  might   be   modified  as  future  circumstances 
required ;"  and  ftirther,  that  "  the  term  deprecia- 
tion was  used  to  show  to  the    shareholders  the 
deteri<R«>tion  or  difference  in  the  yalue  of  their 
property  at  the  end  of  a  year  and  after  the  working 
out  of  a  year's  coal.*'    Mr.  Herscbell,  too,  in  his 
able    argument   to-day,  further  explained   it    as 
meaning  that  the  company  had  in  the  year  oyer- 
worked  the  proportion  of  the  whole  quantity  of 
ooal  in  the  time  as  compared  with  the  whole  lease 
of  years — ^that  is  to  say,  in  proportion  to  their 
term  of  thirty-two  years.     That  turns  us  back, 
therefore,  before  going  to  the  question  of  deduc- 
tion at  iJl,  upon  the  question.  What  has  been  the 
balance  of  profits  or  gains  of  the  concern  P     If 
they  haye  any  rent  to  pay,  we  must  first  ask  what 
is  tnat  rent  P    It  may  or  not  be  an  annual  rent, 
or  itma^  be  a  small  annual  rent  with  a  yery  large 
sum  paid  as  premium.    Of  course  in  that  case  the 
premium  must  be  distributed  oyer  the  whole 
number  of  years.    It  could  not  be  argued  for  a 
moment  that,  because  a  man   paid  100,0002.  as 
premium   and   only   5002.   a  year   as   rent,  the 
100,0002.  should   be  treated  as   a   nullity.     So, 
again,     in     the     present    case,    supposing    a 
larger  quantity  of  coal,  haying  regaid  to    the 
number  of  years,  to  be  taken   in  any  one  year 
than  would  be  taken  if  it  were  distributed  oyer 
the  whole   number  of  years,   there  can  be  no 
doubt,  I  think,  when  these  facts  are  apprehended, 
and  when  we  ask  what  is  the  profit  or  gain  of 
this  adyentnre,  that  we  must  consider  that  term 
and  estimate  it,  and  therefore  deduct  it  from  the 
gross  receipts  of  the  sale  of  the  coal  before  we 
can  arriye  at  the  balance  of  the  profits  or  gains. 
That  l)eing  determined,  I  think  the  whole  ques- 
tion is  at  an  end;  and  had  the  case  been  originally 
stated  as  it  was  afterwards  amended,  it  would 
probably  neyer  haye  been  before  us  at  all.     I 
C|uite  agree  that  the  appellants  are  entitled  to 
judgment. 

Judgment  far  the  ajffpellcmts  with  costs. 

Solicitor  for  the  appellants,  H,  T,  Chambers, 

Solicitor  for  the  respondent.  Solicitor  of  Inland 
Be^jentte. 


CSOWV  4QA8S8  BE8SBVED. 


Satv/rday,  Jan.  19, 1878. 

(Before  Cockbcrn,  O.J.,  Oleasbt,  B.,  Lindley, 
Manisty,  and  Hawkiits,  JJ.) 

Eeo.  V,  Paul  Bead,  (a) 

Embezzlement — Wild  rahbits — TaJcing,  hilUng,  and 
removing — One  oovUvivuous  action. 

The  prisoner  was  employed  to  look  after  a  wood 
in  which  the  game  and  rabbits,  and  rights  of 
sporting,  had  been  granted  to  his  muster  by  the 

-  -     -  •  ■  ■  - 

(a)  Beported  by  Joxv  Tkoxmov,  Biq.,  Barriitcr-at-LMr. 


owner.  He  wds  not  ai  liberty  to  JctU  rabbiis  far 
his  oum  use,  but  he  ddd  take,  JeiU,  remove,  and 
sell  eighteen  rabbits  in  and  from  the  wood,  never' 
theless.  The  taking,  killing,  removing,  and 
selUng  were  panis  of  one  continuous  a^stion. 
Held,  that  the  criminal  offence  (if  any)  was  not 
embezzlement. 

Case  stated  by  the  Yice-Ohairman  of  the  Berks 
Quaiter  Sessions  for  the  opinion  of  this  Court. 

The  prisoner  was  indicted  at  the  Berks  Epiphany 
Sessions,  held  31st  Dec.  1877,  for  stealing  eighteen 
rabbits,  the  property  of  Arthur  Smitn,  bis 
master. 

The  eyidence  showed  that  the  prisoner  was  the 
gamekeeper  of  Smith,  and  was  employed  to  look 
after  a  wood  in  which  the  game  and  rabbits,  aiid 
rights  of  sporting,  had  been  granted  to  Smith 
by  the  owner. 

The  prisoner  was  not  at  liberty  to  kill  or  take 
rabbits  in  the  wood  for  his  own  use. 

He  did  take  and  kill  and  remove  eighteen  wild 
rabbits  in  and  from  the  wood,  and  had  bargained 
to  sell  them,  when  they  were  seized  in  the  pos- 
session of  the  purchaser's  agent ;  the  capturing, 
killing,  removing,  and  selling  being  parts  of  one 
continuous  action. 

Counsel  for  the  defence  required  the  Court  to 
stop  the  case,  because  there  was  not  any  evidence 
to  ^o  to  the  jury ;  that  the  rabbits  had  neyer  as 
subjects  of  larceny  been  in  the  possession  of 
Smith;  and  that,  therefore,  the  prisoner  could 
not  be  guilty  of  stealing  or  embezzling  them. 

Counsel  for  the  prosecution  insisted  that,  when 
the  rabbits  were  captured  and  killed  by  the 
prisoner,  they  were  by  that  act  reduced  into  the 
possession  of  his  masiier,  and  became  subjects  of 
larceny  or  embezzlement. 

Beg,  y.  Toumley,  L.  Rep.  1  C.  C.  R.  315;  12 
Cox  C.  C.  69;  and  Beg.  y.  OuUum,  L.  Rep.  2 
C.  C.  R.    28 ;  12  Cox  C.  C.  469,  were  cited. 

The  case  was  left  to  the  jury,  the  Court  telling 
them  that  the  criminal  ofience  of  the  prisoner  (if 
any)  was  embezzlement  and  not  larceny,  and  that 
if,  in  their  opinion,  the  prisoner  being  the  servant 
of  Smith  captured  and  killed  the  rabbits,  although 
against  the  orders  of  his  master,  and  they  so  came 
into  the  possession  of  the  prisoner  for  or  on  behalf 
of  his  master,  and  the  prisoner  converted  them  to 
his  own  use,  he  was  guilty  of  embezzlement. 

The  jury  found  the  prisoner  guilty  of  embezzle- 
ment, and  he  was  sentenced  to  four  months'  im- 
prisonment with  hard  labour. 

The  Court  reserved  for  the  opinion  of  the 
Superior  Court,  which  they  now  request,  the 
question,  whether  the  prisoner,  by  capturing  and 
killing  the  rabbits  against  his  master's  orders, 
did  so  brine  them  into  the  possession  of  his 
master  that  he  could,  by  appropriating  them  to 
himself,  be  guilty  of  emfaiezzling  them. 

The  Court  respited  the  execution  of  the  judg- 
ment on  the  conviction  until  such  question  has 
been  decided. 

Geoboe  Chaeles  Cheny, 
Yice-Chairman  of  Berks  Quarter  Sessions. 

Howard  Smith  for  the  prisoner. — It  is  sub- 
mitted that  the  prisoner  was  not  guilty  of  em- 
bezzlement. The  case  finds  that  the  capturing, 
killing,  remoying,  and  selling  the  rabbits  were 
parts  of  one  continuous  action,  and  therefore  the 
rabbits,  according  to  Beg.  y.  Townley,  were  not  the 
1  subject  of  larceny.    In  that  case  Bovill,  0  J.»  said : 
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"  19'ow,  the  first  qaestion  is  as  to  the  natare  of  the 
property  in  these  rabbits.  In  animals /ercB  ncUuroB 
there  is  no  absolute  property ;  there  is  only  a 
■pedal  or  qoalified  n^ht  of  proper^ — a  right 
fisUoHe  soli  to  take  and  kill  them.  When  killed 
upon  the  soil  they  become  the  absolute  property 
of  the  owner  of  the  soil.  This  was  decided  in  the 
ease  of  rabbits  by  the  House  of  Lords,  in  Blades  v. 
Higga  (11  H.  of  L.  Gas.  621 ;  34  L.  J.  286,  G.  P.). 
Aiid  the  same  principle  was  applied  in  the  case  of 
l(;roase  in  Lord  Lonsdale  v.  Rigg  (1 H.  &  N.  928 ; 
26  L.  J.  196,  Ex.).  In  this  case  therefore  the  rab- 
bitB  being  started  and  killed  on  land  belonging  to 
the  Grown,  might,  if  there  were  no  other  circum- 
Btence  in  the  case,  become  the  property  of  the 
Orown«  Bnt  before  there  can  be  a  conviction  for 
larceny  for  taking  anything  not  capable  in  its 
ori|2^nal  state  of  being  the  subject  of  larceny — as 
for  instance,  things  fixed  to  the  soil — it  is  necessary 
that  the  act  of  taking  away  should  not  be  one  con- 
tinaous  act  with  the  act  of  severance  or  other  act 
by  which  the  thing  becomes  a  chattel,  and  so  is 
brought  within  the  law  of  larceny.  This  doctrine 
has  been  applied  to  stripping  lead  from  the 
roof  of  a  church,  and  m  other  cases  of 
things  affixed  to  the  soil.  And  the  present  case 
moat  be  governed  by  the  same  principle." 
Aa  the  rabbits  were  not  the  subject  of  larceny,  so 
neither  are  they  the  subject  of  embezzlement. 
The  24  A  25  Yict.  c.  96,  s.  68,  enacts  that  whoso* 
erer,  being  a  servant  or  being  employed  for  the 
purpose  or  in  the  capacity  of  a  servant,  shall 
fraudulently  embezzle  any  chattel,  money,  or 
▼aluable  security  which  shall  be  delivered  to  or 
received  or  taken  into  possession  bv  him  for  or  in 
the  name  or  on  the  account  of  his  master  or 
enaployer,  shall  be  deemed  to  have  feloniously 
atoten  the  same  from  his  master,  although  such 
chattel,  money,  or  security  was  not  received  into 
the  possession  of  such  master  or  employer  other- 
vrise  than  by  the  actual  possession  of  his  clerk, 
aarvant,  or  other  person,  &c.  employed."  The 
rabbits  here  were  not  delivered  to  or  received  by 
or  taken  into  the  possession  of  the  prisoner  for  or 
in  the  name  or  on  the  account  of  his  master,  but 
on  his  own  account  and  for  his  own  gain.  The 
case  is  similar  to  that  of  Reg,  v.  OMwn,  where  the 
captain  of  a  barge  used  the  barge  for  his  own  pur- 
poses contrary  to  his  master's  orders,  and  so  earned 
money  which  was  paid  to  him  and  appropriated  to 
his  own  use,  and  this  was  held  not  to  amount  to 
embezzlement.  Then  again  the  rabbits  were  not 
**  chattels  "  at  the  time  of  killing,  which  was  done 
that  the  prisoner  misht  get  the  property  for  him- 
self. [Manistt,  J.— It  is  clear  tnat  a  dead  rabbit 
is  a  chattel,  and  belong  to  somebody.  Haw- 
KOis,  J. — But  here  the  prisoner  had  the  rabbits  in 
his  possession  before  he  killed  them,  and  the  taking, 
killing,  and  removing  them  were  aU  one  con- 
tinnoos  act.]  That  is  so.  When  the  rabbits  were 
taken  into  the  possession  of  the  prisoner  they 
were  not  chattels.  Suppose  a  wild  rabbit  ran  into 
the  hall  of  a  house,  and  the  servant  caught  and 
killed  it  then  and  there ;  would  he  be  guilty  either 
(rf  larceny  or  embezzlement  P  It  is  submitted  that 
ha  would  not. 

H.  D.  Greene  for  the  prosecution. — The  prisoner 
was  properly  convicted  of  embezzlement.  That  a 
chattel  was  received  into  the  possession  of  the 
prisoner  is  clear  from  Blades  v.  Higgs  (11  H.  of  L. 
Gas.621.)  In  that  case  Lord  Ghelmsford  said:  "With 
respect  to  hwild  and  unreclaimed  animals,  there 


can  be  no  doubt  that  no  property  exists  in  them  so 
long  as  they  remain  in  the  state  of  nature.  It  is 
also  equally  certaia  that,  when  killed  or  reclaimed 
by  the  owner  of  the  laud  on  which  they  are  found* 
or  by  his  authority,  they  become  at  once  hia 
property  absolutely  when  they  are  killed,  and  in  a 
qualified  manner  when  they  are  reclaimed.  Does 
the  unauthorised  act  of  a  trespasser,  by  the  very 
act  of  killing  them,  convert  them  at  once  to  the 
use  of  the  owner  of  the  land  P  If  the  appellant  is 
right  in  saying  that  the  owner  of  the  land  has  no 
property  in  game  unless  it  is  killed  by  him  or  by 
his  authority,  it  will  necessarily  follow  that  a 
poacher  reducing  the  game  into  possession,  and 
thereby  as  possessor,  though  a  wrong-doer,  having 
a  right  to  it  against  all  the  world  but  the  true 
owner,  there  being  no  owner  to  challenge  his 
possession,  might  maintain  an  action  against  the 
owner  of  the  land  for  taking  the  game  from  him, 
even  upon  the  land  itself,  when  it  was  killed.  Il 
is  much  more  reasonable  to  hold  that  the 
trespasser  having  no  right  at  all  to  kill  the 
game  can  give  himself  no  property  in  it  by  his 
wrongful  act,  and  that  as  game  killed  or 
reduced  into  possession  is  the  subject  of  property* 
and  must  belong  to  Romebody,  there  can 
be  no  other  owner  of  it  under  these  circumstances 
bnt  the  person  on  whose  ground  it  is  taken  or 
killed.'  It  is  clear  dead  rabbits  are  the  property 
of  someone,  and,  according  to  Higgs  v.  Blades,  of 
the  owner  of  the  land  on  which  they  are  killed. 
[GocKBURN,  G.J. — Suppose  the  rabbits  are  taken 
while  asleep  P  Manistt,  G.J. — Or  caught  in  a 
trap  and  taken  awav  alive  P]  In  this  case  they 
were  killed  on  the  land.  The  master  had  a  con- 
structive possession  by  the  prisoner,  his  servant, 
killing  them  in  the  wood.  [Gockburn,  G.J. — Bv 
the  statute  it  must  appear  that  the  prisoner  took 
the  rabbits  for  or  on  account  of  his  master.  That 
is  contrary  to  the  fact,  for  the  pridoner  took  the 
rabbits  for  himself.  He  intended  to  rob  bis  master 
and  took  the  rabbits  for  himself.]  On  that  view 
the  prisoner  might  be  convicted  for  larceny. 
[GocKBUAN,  G.J. — But  he  was  not,  and  the  question 
reserved  is  as  to  embezzlement.]  When  a  butler 
steals  his  master's  plate  or  wine,  in  point  of  law 
they  are  in  the  master's  possession  at  the  time. 
Here  the  rabbits,  when  killed,  became  the 
master's  property,  but  were  not  at  the  time  in  his 
possession.  In  Reg  v.  Oullum  Blackburn,  J.  said : 
"  Without  criticising  the  words  of  the  Act,  24  &  25 
Yict.  c.  96,  s.  68,  let  us  look  at  the  object  of  passing 
it.  The  common  law  requires,  for  the  offence  of 
larceny,  not  only  animus  fur  audi,  but  that  there 
should  be  a  taking,  and  it  was  held,  on  the 
narrow  distinctions  of  the  common  law,  that  when 
the  property  only  became  the  master's  by  coming 
into  the  hands  of  his  servantis,  and  no*i  otherwise, 
the  servant  could  not  be  said  to  take  his  master's 
property,  because  it  came  into  his  hands  at  the 
moment  it  was  so  received.  It  was  to  meet  this 
difficulty  that  the  Legislature  said,  'He  who 
embezzles  shall  be  guilty  of  stealing,  although  the 
property  ha^  not  become  the  master's,  except  by 
the  possession  of  the  servant.'  And  in  the 
original  Act  were  the  words  *by  virtue  of  his 
employment,'  which  have  been  expressly  omitted 
from  the  more  recent  statute.  Yet  still  the  essence 
of  the  matter  is,  that  the  servant  shall  be  deemed 
to  have  stolen  the  master's  property,  if  it  be  hia 
master's  property,  although  not  received  other- 
wise than  in  the  prisoners  capacity  of  olerk  or 
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seirant."  Here  the  prisoner  had  his  master's 
property  when  the  rabbits  had  been  killed  by  him. 
rHAWKiNS,  J. — hi  Beg,  v.  Boe,  11  Gox  G.  0.  667, 
Willes,  J.  said,  **  By  the  decision  in  Blcuiea  y. 
Higga  ic  was  never  intended  that  poaohers  should 
be  put  on  the  same  footing  with  felons.''] 

GocKBTTBK,  G.J. — We  are  all  agreed  that  the 
conyiction  must  be  quashed. 

Conviction  qtAOBhed. 

Solicitors   for   the   prosecution,   /.    T.    Dodd, 
Beading. 

Solicitors  for  the  prosecution,  Parkers  and  Co, 


Saiu/rday,  Jan,  19,  1878. 

(Before   Gogkbusn,  G.J.,    Glbasby,  B.,   Ldtdlby, 
Manistt,  and  Hawkiks,  JJ.) 

Bb6.  V,  Knight,  (a) 

Debtors  Act  1869 — Indictment — Aider  by  verdict — 
Obtaining  credit  by  false  pretences,  and  Jrantdw 
lently  disposing  of  goods  within  four  months 
before  liquidation-^2  ^  33  Vict.  e.  62,  s.  11, 
suh^seets,  14  and  16. 

An  indictment  charged  thai  the  defendant,  a  trader, 
**did  within  four  months  noA  before  the  com* 
meneement  of  the  liquidation  by  arrangement  of 
his  chairs  obtain  from  W.  goods  upon  credit 
under  the  false  pretence,  Sfc,  with  intent  to 
defraud,**  And  in  another  count  in  similar  terms 
the  defendant  was  charged  with  unlawfulhf 
disposing  of  the  goods  otherwise  than  in  the 
ordinary  way  of  his  trade.  Both  counts  were 
framed  under  sect.  11,  stib'sects,  14  and  16,  of 
32  ^  33  Vict,  c.  62. 

Seld,  thai  the  counts  were  good  after  verdict,  a/nd 
sufficienthf  averred  that  the  defendant  wa>s  a 
person  wTiose  affairs  were  liquidated  by  arrange^ 
ment  within  the  meaning  of  sect,  11. 

At  the  General  Quarter  Sessions  of  the  Peace  for 
the  boroagh  of  Birmingham,  held  at  Birmingham, 
before  the  Beoorder,  on  the  22nd  Oct.  1877,  an 
indictment  of  which  the  following  is  a  copy  came 
on  to  be  tried  against  the  defendant,  framed  upon 
sub-sects.  14  and  16  of  32  &  33  Yict.  c.  62  (The 
Debtors  Act  1869). 

Borough  of  Birmingham  to  wit. — ^The  jurors  for 
our  Lady  the  Queen,  upon  their  oaths  present, 
that  heretofore  and  before  the  committing  of  the 
offences  by  William  Augustus  Knight  as  herein- 
after mentioned,  the  said  William  Augustus  Knight 
was  a  trader  within  the  true  intent  and  meaning  of 
the  laws  then  and  now  in  force  relating  to  bank- 
rupts. And  the  jurors  aforesaid,,  upon  their  oath 
aforesaid,  do  further  present,  that  afterwards,  and 
whilst  the  said  William  Augustus  Knight  was 
such  trader  as  aforesaid  (to  wit),  on  or  about  the 
12th  April  1877,  the  said  William  Augustus 
Knight  did,  within  four  months  next  before  the 
commencement  of  the  liquidation  by  arrangement 
of  his  affairs,  obtain  from  Westwick  and  Go.,  spice 
merchants  of  London,  fire  cases  of  Gochin  Ginger 
upon  credit,  under  the  false  pretence  of  carrymg 
on  business  and  dealing  in  the  ordinary  way  of 
his  trade,  and  has  not  paid  for  the  same,  with 
intent  to  defraud,  against  the  form  of  the  statthte 
in  such  case  made  and  proyidod, 

2nd  count. — ^And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that 
whilst  the  said  William  Augustus  Knight  was 
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such  trader  as  aforesaid  ^to  wit),  on  or  about  the 
9th  May  1877,  the  said  William  Augustus  Knight 
did,  within  four  months  next  before  the  oommenoe* 
ment  of  the  liouidation  by  ariangement  of  hia 
affairs,  unlawfully  dispose  of,  otherwise  than  in 
the  ordinary  way  of  his  trade,  certain  property  (to 
wit),  fiye  cases  of  Gochin  Ginger,  which  he  luid 
obtained  on  credit,  and  had  not  paid  for,  with 
intent  then  and  there  to  defraud,  against  the 
form  of  the  statute  in  such  case  made  and  pre* 
yided. 

3rd  count. — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  whilst  the 
said  William  Augustus  Knight  was  such  trader  as 
aforesaid  (to  wit),  on  or  about  the  3rd  May 
1877,  the  said  William  Augustus  Knig^ht 
did,  within  four  months  next  before  the  oom* 
meneement  of  the  liquidation  by  arrangement 
of  his  affairs,  obtain  from  Joseph  Brook  cmd 
Go.,  of  Birmingham,  twenty  cads  (or  boxes)  of 
Gaper  Tea  upon  credit,  under  the  false  pretenoe 
of  carrjring  on  business  and  dealing  in  the 
ordinary  way  of  his  trade,  and  has  not  paid 
for  the  same,  with  intent  to  defraud,  against  the 
form  of  the  statute  in  such  case  made  and 
provided. 

4th  count. — ^And  the  jurore  aforesaid,  upon  their 
oath  atoresaid,  do  further  present,  that  whilst  the 
said  William  Augustus  Knight  was  such  trader  as 
aforesaid  (to  wit),  on  or  about  the  8th  May  1877, 
the  said  William  Augustus  Ejiight  did,  within  four 
months  next  before  the  commencement  of  the 
liquidation  by  arrangement  of  his  affairs,  un- 
lawfully dispose  of,  otherwise  than  in  the  ordinary 
way  of  his  trade,  certain  property  (to  wit),  twenty 
cads  (or  boxes)  of  Gaper  Tea  whicn  he  had  obtainea 
on  credit  and  had  not  paid  for,  with  intent  then 
and  there  to  defraud,  agamst  the  form  of  the  statate 
in  such  case  made  and  provided. 

6th  count. — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  furtherpresent,  that  whilst  the 
said  William  Augustus  Knight  was  such  trader 
as  aforesaid  (to  wit)  on  or  about  the  28th  May 
1877,  the  said  William  Augustus  Knight  did, 
within  four  months  next  before  the  commencement 
of  the  liquidation  by  arrangement  of  his  affairs, 
obtain  from  William  Lloyd,  of  Birmingham  afore- 
said, three  boxes  of  Toby  and  Booth*s  bacon  and 
two  boxes  of  Toby  and  Booth's  hams,  upon  credit^ 
under  the  false  pretence  of  carrying  on  business 
and  dealing  in  the  ordinary  way  of  his  trade,  and 
has  not  paid  for  the  same,  with  intent  to  defraud, 
against  the  form  of  the  statute  in  such  case  made 
and  provided. 

6th  count. — ^And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  whilst  the 
said  William  Augustus  Knight  was  such  trader  as 
aforesaid  (to  wit),  on  or  about  the  said  28th  May 
1877,  the  said  William  Augustus  Knight  didt 
within  four  months  next  before  the  commencement 
of  the  liquidation  by  arrangement  of  his  affairs, 
unlawfully  dispose  of,  otherwise  than  in  the  ordi* 
nary  way  of  nis  trade,  certain  property,  to  wit, 
three  boxes  of  Toby  and  Booth's  bacon  and  two 
boxes  of  Toby  and  Booth's  hams,  which  he  had 
obtained  upon  credit  and  had  not  paid  for,  with 
intent  then  and  there  to  defraud,  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

7th  count. — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  whilst  the 
said  William  Augustus  Knight  was  such  trader  as 
aforesaid  (to  wit),  on  or  about  the  Ist  June  1877, 
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the  said  William  Augustas  Knight  did,  within  fonr 
monthB  next  before  the  commenoement  of  the 
liquidation  |>7  arrangement  of  bis  affairs,  obtain 
from  H.  H.  and  S.  Bndgett  and  Go.,  of  Bristol, 
five  boxes  of  bacon  upon  credit,  nnder  the  false 
pretence  of  carrying  on  business  and  dealing  in  the 
ordinary  waj  of  his  trade,  and  has  not  paid  for  the 
same,  with  intent  to  defhbnd,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

8tb  count. — ^And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  farther  present,  that  wnilst  the 
said  William  Aagustus  Knight  was  such  trader  as 
aforesaid  (to  wit),  on  the  said  Ist  June  1877,  the 
aaid  William  Aagustus  Knight  did,  within  four 
months  next  before  the  commenoement  of  the 
liouidation  by  arrangement  of  his  affairs,  unlaw- 
fally  dispose  of,  otherwise  than  in  the  ordinary 
way  of  his  trade,  certain  property  (to  wit),  five 
boxes  of  bacon  which  he  had  obtained  upon  credit 
and  had  not  paid  for,  with  intent  then  and  there  to 
defraud,  against  the  form  of  the  statute  in  such 
case  made  and  provided. 

9th  count. — And  the  iarors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  whilst  the 
said  William  Augustas  Knight  was  sach  trader 
as  aforesaid  (to  wit),  on  or  aboat  the  7th  June  1877, 
the  said  William  Augastas  Knight  did,  within 
four  months  next  before  the  commencement  of  the 
liquidation  by  arrangement  of  his  affairs,  obtain 
from  Gharles  Wood  and  Co.,  of  Liverpool,  ten 
boxes  of  cheese  upon  credit,  under  the  false 
pretence  of  carrying  on  business  and  dealing  in 
the  ordinary  way  of  his  trade,  and  has  not  paid  for 
the  same,  with  intent  to  defraud,  against  the  form 
of  the  statute  in  sach  case  made  and  provided. 

10th  count.— And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  whilst 
the  said  William  Augustus  Knight  was  sach 
trader  as  aforesaid  (to  wit),  on  or  about  the  said 
7th  June  1877,  the  said  William  Augustus  Knight 
did,  within  four  months  next  before  the  commence- 
ment of  the  liquidation  by  arrangement  of  his 
affairs,  unlawfully  dispose  of,  otherwise  than  in 
the  ordinary  way  of  his  trade,  certain  property  (to 
wit),  a  large  quaotity  of  cheese  which  he  had 
obtained  upon  credit,  and  had  not  paid  for,  with 
intent  then  and  there  to  defraud,  against  the  form 
of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her 
Grown  and  dignity. 

In  the  course  of  the  trial  proof  was  duly  made, 
br  the  production  by  an  official  of  the  Gounty 
Gourt  of  Warwickshire,  holden  at  Birmingham,  of 
(he  proceedings  nnder  the  seal  ot  the  said  Gourt 
relating  thereto : 

1.  That  the  said  William  Augustus  Ejiight 
had,  upon  the  19th  June  1877,  filed  in  the  said 
Gourt  his  petition  for  the  liquidation  of  his  affairs 
by  arrangement  under  the  provisions  of  32  &  33 
Vict.  c.  71  (The  Bankruptcy  Act  1869). 

2.  That  trustees  under  the  said  liquidation  had 
been  subsequently  duly  appointed. 

3.  That  the  liquidation  proceedings  under  the 
■aid  petition  were  still  pending. 

The  defendant  was  aocjuitted  on  the  third  and 
fourth  counts  of  the  said  indictment,  and  con- 
victed on  the  remaining  eight  counts. 

After  the  verdict  was  returned  by  the  jury,  but 
before  sentence  was  passed,  a  motion  was  made 
by  the  counsel  for  the  defendant  in  arrest  of 
judgment  to  quash  the  counts  of  the  said  indict- 
ment on  which  the  defendant  had  been  convicted,  i 
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on  the  ground  that  they  were  bad  on  the  face  of 
them,  and  were  not  Cured  by  the  verdict  inasmuch 
as: 

1.  The  above-mentioned  counts  of  the  said 
indictment  contained  no  averment  of  any  offence 
under  the  Debtors  Act  1869. 

2.  There  was  no  averment  in  any  of  the  above- 
mentioned  counts  of  the  said  indictment  that  the 
defendant  was  a  person  adjudged  bankrupt,  or 
was  a  person  whose  affairs  were  or  had  been 
liquidated  by  arrangement  in  pursuance  of  the 
Bankruptcy  Act  1869. 

3.  There  was  no  averment  in  any  of  the  above- 
mentioned  counts  of  the  said  indictment  of  the 
filing  of  any  petition  for  liquidation  of  his  affairs 
by  arrangement  pursuant  to  the  Bankruptcy  Act 
1869,  by  the  said  defendant  or  the  appointment  of 
a  trustee  under  any  such  liquidation  proceedings. 

4.  There  was  no  substantive  or  certain  averment 
of  any  liquidation  proceedings  whatever  under  the 
Bankruptcy  Act  1869  in  any  of  the  above-men- 
tioned coants  of  the  said  indictment. 

Upon  hearing  counsel  on  both  sides  I  overruled 
the  objection,  but  on  the  application  of  the  counsel 
for  the  defendant  I  stated  my  intention  to  send  up 
a  case  for  the  decision  of  the  Cou^^t  for  Grown 
Gases  Reserved,  and  I  therefore  postponed 
judgment  on  the  conviction  and  discharged  the 
defendant  on  recognisance  of  bail  to  appear  and 
receive  j  udgment  if  called  upon. 

If  the  Gourt  should  be  of  opinion  that  all  the 
above-mentioned  counts  of  the  said  indictment 
are  bad  after  verdict,  then  they  are  to  be  quashed; 
but  if  the  Gourt  should  be  of  opinion  that  any  of 
the  said  counts  are  good,  then  the  verdict  on  those 
counts  is  to  stand,  and  the  defendant  is  to  oome 
up  for  judgment  accordingly. 

B.  Harris  (T.  M.  Golmore  with  him)  for  the 
defendant. — It  is  submitted  that  the  indictment 
is  bad  after  verdict.  The  32  <fe  33  Vict.  c.  62,  s.  11, 
begins  thus :  ^  Any  person  adjudged  bankrupt,  and 
any  person  whose  affairs  are  liquidated  by  arrange- 
ment in  pursuance  of  the  Bankruptcy  Act  1869, 
shall  in  each  of  the  cases  following  be  deemed 
guilty  of  a  misdemeanour."  Then  sub-sects.  14  and 
15,  on  which  the  indictment  is  framed,  enact :  "  If 
within  four  months  next  before  the  presentation 
of  a  bankruptcy  petition  against  him  or  the  com- 
mencement of  the  liquidation,  he  being  a  trader 
obtains,  upon  the  false  pretence  of  carrying  on 
business  and  dealing  in  the  ordinary  way  of  his 
trade,  any  property  on  credit  and  ha^  not  paid 
for  the  same,  unless  the  jury  is  satisfied  that  he 
had  no  intent  to  .defrauo."  Sub-sect.  15 :  "  If 
within  four  months  next  before  the  presentation 
of  a  bankruptcy  petition  against  him,  or  the  com- 
mencement of  the  liquidation,  he  being  a  trader 
pawns,  pledges,  or  disposes  of,  otherwise  than  in 
the  ordinary  way  of  his  trade,  any  property  which 
he  has  obtained  on  credit  and  has  not  paid  for, 
unless  the  jury  is  satisfied  that  he  had  no  intent 
to  defraud.  In  order  to  convict  a  person  under 
those  sub-sections  it  must  appear  either  that  he 
has  been  adjudicated  a  bankrupt,  or  that  his 
affairs  have  been  liquidated  by  arrangement ;  and 
the  indictment  must  show  on  the  face  of  it  that 
the  defendant  is  a  person  on  whom  those  sub- 
sections can  operate.  A  man  may  file  a  petition 
for  liquidation,  but  if  the  liquidation  is  not  carried 
out  and  goes  off,  he  is  not  within  the  purview  of 
sect.  11 : 

Beg.  V.  OUver  and  Austin,  18  Cox  C.  C.  588. 
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Gb.  Gab.  Bes.] 


Bbg.  v.  Knioht. 


[Gb.  Giia.  Bbs. 


The  principle  of  that  case  is  applicable  to  this 
case.  [CocKBUBN,  C.J.  —  "f ou  must  read  the 
indictment  with  reference  to  sect.  19,  which  seems 
to  me  to  set  at  nought  the  rules  of  criminal  plead- 
ing: "  In  an  indictment  for  an  oflence  under  this  Act 
it  shall  be  sufficient  to  set  forth  the  substance  of  the 
offence  charged  in  the  words  of  this  Act,  specify- 
ing the  offence,  or  as  near  thereto  as  circumstances 
admit,  without  alleging  or  setting  forth  any  debt, 
act  of  bankruptcy,  tradmg,'ad  judication,  or  any  pro- 
ceedings in,  or  order,  warrant,  or  document  of  any 
contracting  under,  the  Bankruptcy  Act  1869.]  In 
Beg.  y.  Oliver  and  Austin,  Lush,  J.  said  that  sect.  19 
only  makes  an  indictment  good  when  it  states  the 
offence  in  substance.  This  indictment  does  not  state 
the  offence  in  substance,  for  it  nowhere  avers  that 
the  defendant's  affairs  were  liquidated  by  arrange- 
ment, which  is  a  necessary  ingredient  to  bring  the 
defendant  within  the  operation  of  sect.  11.  The 
only  difference  between  the  present  case  and  Reg. 
y.  Oliver  and  Austin  is,  that  that  was  a  bankruptcy 
and  the  present  a  liquidation  by  arrangement. 
[Manisty,  J.  —  No;  the  indictment  was  very 
different.  In  that  case  Kelly,  C.6.  said :  "  I  am  of 
opinion  that  no  such  amendment  or  intendment  as 
suggested  can  be  made,  when  the  contrary  is 
alleged  as  here."  We  have  not  that  difficulty  to 
get  over  in  this  case.  Lindley,  J. — Do  you  con- 
tend that  the  words  "  are  liquidated,"  in  sect.  11, 
mean  "have  been  liquidated,"  and  that  no  offence 
can  be  committed  by  a  person  when  the  liquidation 
tarns  out  abortive  P]  Yes.  Again,  the  indictment 
does  not  show  that  the  liquidation  ever  commenced, 
for  by  sect.  125,  sub-sect.  4,  of  the  Bankruptcy  Act 
1869  (32  &  33  Yict.  c.  71),  a  liquidation  by  arrange- 
ment shall  be  deemed  to  commence  from  the  date 
of  the  appointment  of  the  trustee.  It  does  not 
appear  on  the  face  of  the  indictment  that  a 
trustee  was  ever  appointed.  So  that  the  moRt  that 
can  bo  inferred  from  the  indictment  is,  that  at 
some  time  proceedings  for  a  liquidation  had  com- 
menced, but  what  became  of  them  does  not  appear; 
they  may  have  dropped,  or  the  defendant  may  have 
paid  20ff.  in  the  pound. 

Bosher  for  the  prosecution.  —  The  indictment 
is  good  after  verdict.  In  Beg.  v.  Oliver  and  Austin 
the  motion  to  quash  the  indictment  was  expressly 
made  on  the  ground  that  it  was  bad  on  the  face 
of  it,  and  repugnant ;  and  the  repugnancy  was  the 
chief  difficulty  in  that  case.  Here  there  is  no 
repugnancy,  and  according  to  sect.  19  it  is  suf- 
ficient, for  it  contains  all  the  requisites  to  consti- 
tute the  offences  charged;  it  follows  the  words 
of  sect.  11,  and  shows  substantially  the  offence 
charged.  Secondly,  the  objection  was  made  too 
late.  If  it  had  been  taken  before  verdict,  an 
amendment  might  have  been  made.  Again,  this, 
if  a  defect  at  all,  is  one  that  is  cured  by  the 
7  Geo.  4,  c.  64,  s.  21,  which  enacts  that,  where  the 
offence  charged  has  been  created  by  any  statute, 
the  indictment  shall, after  verdict,  be  held  sufficient 
if  it  describe  the  offence  in  the  words  of  the 
statute.     Gases  cited : 

Nash  V.  The  Queen,  4  Beat  A  Sm.  935;  33  L.  J. 
94,  M.  C. ; 

Heyman  v.  The  Qtieen^  8  L.  Bep.  Q.  B.  102 ;  12 
Cox  C.  C.  383 ; 

Reg.  V.  Goldsmith,  L.  Bep.  2  Cr.  Caa.  Bes.  74 ;  12 
Cox  C.  C.  479. 
Harris  in  reply.  —  No  doubt  a  defective  aver- 
ment, as  in  the  cases  cited,  may  be  cured  by  proof, 
and  the  objection  is  too  late  after  verdict ;  but  in 
the  present  case  it  is  contended  there  was  no  aver- 


I  ment  at  all  of  any  offence.  It  is  not  enough  to 
show  that  there  has  been  a  commencement  of  » 
liquidation,  which  is  the  utmost  that  can  be  in- 
ferred  in  the  present  case. 

CocKBUBN,  C.J. — I  am  of  opinion  that  this  in- 
dictment  should  be  upheld,  and  that  the  oonTio- 
tion  should  stand.    In  the  first  place,  as  to  the 
case  of  Beg,  v.  Oliver  and  Austin,  that  is  not  aa 
authority  in  point  in  this  case.    The  indictment 
in  that  case  contained  an  allegation  not  to  be 
found  in  this  indictment,  viz.,  **  that  before  the 
committing  of  the  offence  next  hereinafter  men- 
tioned, to  wit,  on,  &o.,  I.  Oliver  and  T.  Austin 
were  adjudicated  bankrupts,  and  that  they  after* 
wards,  with  intent  to  defraud,  &c.,  within  foor 
months  next  before  the  presentation  of  a  bank- 
ruptcy petition  against  them,"  committed    the 
offence  charged.    The  objection  was  that  it  was 
not  stated  in  that  indictment,  in  a  form  sufficient 
to  satisfy  the  statute,  that  there  was  any  adjudi- 
cation of  bankruptcy  npon  the  petition  within 
four  months  of  which  it  was  alleged  that  the 
bankrupts  had  committed  the  offence — the  adjudi- 
cation of  bankruptcy  being  the  status  cL  quo  the 
offence  proceeds.    It  cannot  be  disputed  that  an 
adjudication  in  bankruptcy,  or  a  liquidation  by 
arrangement  in  pursuance  of  the  Bankrupt^  Act 
1869,  is  essential  to  the  completion  of  the  offences 
created  by  sect.  11  of  the  Debtors  Act  1 869,  and, 
as  in  this  indictment,  there  is  no  express  allega- 
tion   that    the    defendant's    affairs    were    bein^^ 
liquidated,   the   indictment   would    be    defective 
unless  the  defect  is  cured  by  sect.  19  of  the  Act, 
which  uses  strong  terms,  or  is  aided  by  verdict. 
There  is  a  difficulty  in  getting  over  that  enact- 
ment, framed  as  it  is  in  such  general  terms ;  bnt 
at  the  same  time  I  am  reluctant  to  disregard  the 
rule  of  criminal  pleading  that  an  indictment  most 
state  all  the  matters  that   are  essential  te  the 
charge  contained  in  it.     Sect.  19  may  be  construed, 
I  think,  not  to  do  away  with  the  necessity  of  the 
allegation  of  the  essential  matters  which  consti- 
tute the  offence,  but  to  prevent  the  necessity  of 
alleging  the  details  of  the  adjudication  of  bank- 
ruptcy or  liquidation    by    arrangement;   and    I 
think  it  is  sufficient  to  allege  in  the  indictment 
that  the  defendant  was  adjudicated  a  bankrupt,  or 
that  his  affairs  were  liquidated  by  arrangement, 
and  that  he  committed  the  offence  within  foor 
months    before    the    presentation   of  the  bank- 
ruptcy petition   or   the  commencement   of  the 
liquidation.    It  is  not  necessary  in  the  present 
case  to  decide  whether  the  allegation  in  this  in- 
dictment is  sufficient  upon  demurrer,  for  we  are 
dealing  with  an  objection  made  to  the  indictment 
after  verdict.    Now,  I  think  that,  though  it  is  in- 
formally stated  in  the  indictment,  yet  that  it  may 
be  implied  by  reasonable  intendment  from  the  in- 
dictment that  the  defendant's  affairs  were  being 
liquidated  by  arrangement,  and  if  so  the  indict- 
ment may  be  sustained.     Now,  the  indictment 
states  that  the  defendant  did,  within  four  months 
before  the  commencement  of  the  liquidation  by 
arrangement  of    his    affairs,  obtain,  Ao.,  whicn 
seems  to  me  to  amount,  by  necessary  implication^ 
to  an  allegation  that  there  was  a  liquidation  by 
arrangement  of  the  defendant's  affairs  under  tbe 
statute.    That  being  so,  I  am  of  opinion  that  the 
averment  may,  after  verdict,  be  treated  as  an  in- 
formal one,  and  cured  by  necessary  intendment. 
I  give  no  opinion  whether  it  was  an  objection  or 
not  which  might  have  been  taken  before  verdict. 
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Beg.  V,  Knight. 


[Cs.  Gas.  Bes. 


GuiAfiBT,  B. — I  also  think  that  the  conviction 
fihould  be  affirmed.  It  appears  to  me  that  there 
w»a  nothing  in  the  objection  to  the  indictment 
after  it  was  proved,  that  trustees  were  duly 
appointed,  for  by  sect.  125,  sob-sect.  7,  of  the 
Bankruptcy  Act  1869,  the  appointment  of  a 
tfrnstee  under  a  liquidation  is  to  be  deemed  to  be 
equivalent  to  and  a  subsntnte  for  the  presentation 
of  a  petition  in  bankruptcy,  or  the  service  of 
such  petition,  or  an  order  of  adjudication  in 
bankruptcy,  so  that  at  no  time  can  there  be  a 
liquidation  by  arrangement  unless  a  trustee  is 
duly  appointed.  Then  as  to  the  goodness  of  the 
indictment,  we  must  look  at  sect.  19  of  the  Debtors 
Act  1869,  which  enacts  that  "  in  an  indictment  for 
an  ofience  under  this  Act,  it  shall  be  sufficient  to 
aet  forth  the  substance  of  the  oi^ence  charged  in 
the  words  of  the  Act,"  very  general  words.  In 
the  present  indictment  the  words  of  the  Act  are 
followed,  and  the  defect  alleged  is  the  want  of  a 
distinct  allegation  that  there  was  a  liquidation  by 
arrangement  of  the  defendant's  affairs.  Now, 
aect.  19  says  that  it  shall  not  be  necessary  to 
allege  or  set  forth  any  adjudication  under  the 
Bankruptcy  Act  1869,  or,  what  is  the  same  thing, 
any  liquidation  by  arrangement  of  the  defendant's 
affairs.  The  words  of  the  indictment  "  within 
four  months  next  before  the  commencement  of  the 
liquidation  by  arrangement"  are  equivalent  to 
within  four  months  next  before  the  appointment 
of  trustees,  which,  by  sect.  125,  sub-sect.  7,  of  the 
Bankruptcy  Act  1869,  are  "  to  be  deemed  equiva- 
lent, and  a  substitute  for  the  presentation  of  a 
petition  in  bankruptcy,  or  the  service  of  such 
petition,  or  an  order  of  adjudication  in  bank- 
ruptcy." I  think,  therefore,  that  the  averment 
was  sufficient  after  verdict. 

LiNDLEY,  J. — I  also  think  that  the  conviction 
ought  to  be  affirmed.  After  verdict  it  is  unneces- 
sary to  say  whether  the  indictment  might  or 
might  not  have  been  quashed  if  the  objection  had 
been  taken  by  demurrer.  It  appears  to  me,  I 
must  confess,  to  be  drawn  in  a  lax  form.  There  is  a 
marked  distinction  between  this  indictment  and 
that  in  Beg,  v.  Oliver  and  AtAstin,  and  that  case, 
to  my  mind,  appears  to  support  our  decision  in 
this  case.  It  is  necessarily  implied  in  the  words 
•*  within  four  months  next  before  the  commence- 
ment of  the  liquidation  by  arrangement  of  the 
defendant's  affairs,"  that  the  defendant  had 
presented  a  petition  for  the  liquidation  of  his 
affairs  by  arrangement,  which  must  mean  that  the 
defendant  was  a  person  who  had  presented  a 
petition  for  the  liquidation  of  his  affairs  by 
arrangement,  and  that  a  trustee  had  been  ap- 
pointed. ^  In  correct  legal  language  no  proceedings 
for  a  liquidation  of  a  debtor's  affairs  by  arrange- 
ment do  commence  until  a  trustee  has  been 
appointed.  Therefore  the  averment  must  mean 
that  the  liquidation  proceedings  had  commenced 
and  a  trustee  been  appointed.  In  Beg.  v.  Oliver 
and  Austin  the  indictment  said  that  the  "  defen- 
dants were  adiudicated  bankrupts,  and  that  after- 
wards, with  intent  to  defraud,  Ac,  within  four 
months  next  before  the  presentation  of  a  bank- 
ruptcy petition  against  them,"  they  committed  the 
offence  charged,  and  the  court  held  that  they 
were  unable  to  say  whether  the  defendants  had 
been  adjudicated  bankrupts  at  all  upon  the  preseu- 
tationot'the  petition  mentioned.  In  the  present 
case  the  averment  necessarily  involves  that  there 
a  liquidation  by  arrangement.    The  only  other 


point  material  to  be  noticed  is  that  the  statute 
(sect.  11)  does  not  mean  a  person  whose  affairs 
have  been  liquidated  by  arrangement,  but  are 
being  liquidated  by  arrangement).  Construing  it 
after  verdict  I  think  that  this  indictment  does  suffi- 
ciently set  forth  the  substance  of  the  offence 
charged. 

Manistt,  J. — I  also  think  that  the  conviction 
should  be  upheld.  Liquidation  of  the  affairs  of  a 
debtor  by  arrangement  is  the  creation  of  the 
Bankruptcy  Act  1869,  s.  125,  and  it  does  noc 
commence  by  the  presentation  of  a  petition,  but 
by  a  meeting  of  creditors  passing  a  special  resolu- 
tion, and  appointing  a  trustee.  The  offence 
charged  in  this  indictment  is  that  the  defendant, 
being  a  trader  within  the  meaning  of  the  bankrupt 
laws,  "  did  within  four  months  next  before  the 
commencement  of  the  liquidation  by  arrangement 
of  his  affairs,"  commit  the  offence  charged.  All 
that  is  necessary  to  set  out  according  to  sect.  19  is 
the  substance  of  the  offence  charged  in  the  words 
of  the  Act  specifying  the  offence.  I  agree  with 
my  brother  Lindley  that  sect.  11  means  a  person 
whose  affairs  are  beinc:  liquidated  by  arrangement. 
Then  how  could  the  offence  be  committed  within 
four  months  next  before  the  commencement  of  the 
liquidation,  unless  the  act  which  constitutes  the 
commencement  had  been  done.  As  at  present 
advised,  I  think  the  indictment  is  good  upon  the 
face  of  it,  but  after  verdict  I  think  it  was  clearly 
sufficient. 

Hawkins,  J. — I  also  think  that  the  conviction 
should  be  affirmed.    I  base  my  judgment  on  the 
ground  that  the  objection  to  the  indictment  was 
not  taken  until  after  verdict.    If  the  objection  had 
been  taken  in  time  I  doubt  whether  the  indictment 
could  be  considered  good.    I  find  the  rule  on  this 
subject  thus  laid  down :  **  Where  there  is  any 
defect,  imperfection,  or  omission  in  any  pleading, 
whether  in  substance  or  form,  which  would  have 
been  a  fatal  objection  on  demurrer,  yet  if  the  issue 
joined  be  such  as  necessarily  required  on  the  trial 
proof  of  the  facts  so  defectively  or  imperfectly 
stated  or  omitted,  and  without  which  it  is  not  to 
be  presumed  that  either  the  judge  would  direct  the 
jury  to  give,  or  the  jury  would  have  given,  the 
verdict,  such  defect,  imperfection,  or  omission  is 
cured  by  the  verdict  by  the  common  law :"  {StewneU 
V.  Hogg,  Wms.  Saun.  22.)    Now  what  facts  would 
it  have  been  necessary  to  prove  in  support  of  the 
charge  in  the  indictment  ?     It  would  be  necessary 
to  prove,  first,  that  the  defendant  was  a  trader ; 
secondly,  that  his  affairs  were  being  liquidated  by 
arrangement ;  thirdly,  that  he  obtained  goods  on 
credit)  with  intent  to  defraud ;  fourthly,  within  four 
months  before  the  commencement  of  the  liquida- 
tion.   After  verdict  it  must  be  taken  that  all  these 
matters  were  found   by  the  jury,  and  therefore 
I  think   that  this  indictment   is  sufficient  after 
verdict.  Conviction  affirmed. 
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Macubtt  v.  Thb  Gommissionebjs  op  Herns  Bat. 


[Or.  OP 
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COURT    OF    APPEAL. 


SITTINGS  AT  LINCOLN'S  INN. 

Nov.  6,  6,  and  9, 1877. 

(Before  James,  Baogallat,  and  Thxsigbr,  LJJ.) 

Hackstt  v.  Thb  GoMMissiONEBa  op  Hbbnb 

Bat.  (a) 

FrwcUe  Act  of  Parliament — Dedication  of  lands 
for  purposes  of— Proposed  roads,  streets,  and 
squares — Adverse  possession — Injunction, 

In  1830  A.  projected  the  formation  of  a  seaMde 
town^  to  he  huUt  on  his  lands,  and  a  plan  was 
prepared  which  showed  the  sites  of  various  streets, 
roads,  and  squares,  proposed  to  he  made  and 
formed  on  such  lands.  In  June  1833  a  private 
Act  of  Parliament  was  ohtained  hy  which  the 
lands  described  on  the  plan  were  made  a  distinct 
parish  for  the  purposes  of  the  Act,  and  hy  which 
commissioners  were  appointed  in  whom  were 
vested  all  roads,  streets,  and  ways,  then  m^de 
and  used  hy  the  public,  or  thereafter  to  he  made 
and  adopted  hy  the  commissioners  as  public  ways 
under  the  Act.  The  Act  also  conferred  plenary 
powers  on  the  commissioners  with  regard  to  the 
paving,  lighting,  draining,  and  repairing  of 
such  streets,  roads,  and  ways. 

In  Feb,  1833  A.  had  sold  and  conveyed  io  B,,  who 
was  othe  of  the  principal  promoters  of  the  Act, 
and  one  of  the  first  commissioners  appointed 
thereunder,  several  of  the  plots  of  land  described 
on  the  plan,  and  on  which  were  delineated  the 
sites  of  certain  of  the  proposed  roads,  streets,  and 
squares.  Previously  ana  subsequently  to  the  Act 
nuTnerous  houses  had  been  built,  and  some  of  the 
roads,  streets,  and  ways,  shoum  on  the  plan,  had 
been  wholly  or  partially  formed,  and  had  been 
adopted  by  the  commissioners,  hut  no  houses 
were  at  any  time  erected  on  the  lands  conveyed 
to  B.,  and  the  same  {including  such  parts  as 
comprised  the  sites  of  the  proposed  roads,  streets, 
and  squares)  were  from  1833  to  1867  uninter- 
^"uptedly  held  and  enjoyed  and  cultivated  as 
arable  and  pasture  lands  hy  B.  and  his  lessees. 

In  1868  the  commissioners  gave  B,*s  devisees  notice 
of  their  intention  to  take  possession  of  the  sites  of 
the  proposed  streets,  roads,  and  sq%iares  shown  on 
the  plant  o^'^d  in  1871  they  proceeded  to  mark, 
grip  up,  and  stump  out  such  sites,  on  the  grounds 
that  the  same  had  been  dedicaied  to  the  pt^rposes 
of  the  Act  hy  the  promoters  of  the  Act,  and  that 
they  were  acting  within  their  staiutory  powers. 
On  a  hill  filed  to  restrain  the  commissioner's  from 
$0  doing : 

HM  (affirming  the  decision  of  Bacon,  V.O.),  that, 
iipon  the  construction  of  the  Act  of  1833,  the 
eommissioners  had  no  present  right  to  enter  upon 
(he  plaintiffs*  land. 

HM,  also,  that  the  powers  of  the  commiseioners 
could  not  be  exercised  over  land  scheduled  in  their 
Act  and  marked  out  as  the  site  of  intended  roads 
and  streets,  until  the  roads  had  been  made,  laid 
oui,  and  duly  adopted  hy  the  commissioners. 

An  injunction  in  the  terms  of  the  Vice-Chancellor*s 
order  granted,  with  the  addition  of  the  foUoW' 
ing  words:    "  Without  prejudice  to  any  ques- 

(•)  Beportad  bj  E.  S.  Soois,  Esq.,  BuzistOMit-Law. 


tion  as  to  the  right  of  the  eomnUssumerg  in 

respert  of  any  suclh  street,  road,  or  way  as  skaU 

hereafter  he  avly  made  and  laid  autf  and  duly 

adopted  hy  the  commissioners.*' 
This  was  an  appeal  by  the  defendants  from  a 
decision  of  Baooo,  Y.G.    The  case  is  fally  reported 
35  L.  T.  Bep.  N.  S.  202.    In  the  oonrt   below  the 
defendants,  the  Heme  Bay  Improvement    Com- 
missioners, were  restrained  from  exercising  their 
statutory  powers  over  certain  lands  belonjpng  to 
the  plaintiffs,  which  were  desoribedin  the  schedule, 
and  deposited    plans   of  an  Act  of   Parliament 
psssed  in  1833,  for  the  formation  and  improve- 
ment of  "  the  town  of  Heme  Bay,"  and  mailed 
oat  as  the  sites  of  proposed  streets  and  squares, 
bat  which  had  for  the  most  part  retained  their 
aboriginal  character  of  agricaltaral  land.    It  was 
not  disputed  that,  if  the  roads  had  been  actually 
made  and  the  streets   built,  the  commissioners 
would  have  had  full  power  over  the  roads  under 
the  provisions  of  their  Act ;  but  as,  according  to 
the  evidence,  many  of  the  streets  and   squares 
which  figared  upon  the  plans  had  never  advanced 
beyond  the  stage  of  projection,  the  case  of  the 
plaintiffs  was  that  the  powers  of  the  commissioners 
had  not  come  into  operation,  except  as  to  lands 
duly  laid  out  and  formed  as  roads,  streets,  and 
sqaares,  and  adopted  by  the  commissioners  in 
accordance  with  the  provisions  of  their  Act ;  and, 
further,  that  the  plaintiffs  and  their  predecessors 
in  title,  by  uninterrupted  enjoyment  of  the  lands 
in    question    for   more    than   thirty    years,  had 
acquired  an  adverse    ptatutory  title,    and    were 
entitled  to  treat  the  commissioners  as  trespassere. 
The  case  put  forth  by  the  defendants  was  that, 
after  the  passing  of  the  Act  of  1833,  all  the  roads, 
streets,  and  squares  delineated  on  the  plan  were 
actually  marked  or  laid  out ;  that  many  had  since 
been  made  and  become  highways,  partially  built 
upon,  and  that  there  had  been  a  complete  dedica- 
tion to  the  public;  that  the  occupation  by  the 
plaintiffs  and  their  predecessors  of  the  lands  in 
question  was  entirely  subject  to  the  right  of  the 
commissioners  and  of  the  public  to  use  the  land 
for  the  purposes  sanctioned  by  the  Act  of  1833, 
and  consequently  that  no  adverse  statutory  title 
had  been  acquired  as  against  the  defendants. 
The  commissioners  appealed. 
Benjamin,  Q.C.,  Hemming,  Q.C.,  and  OoU  for 
the  appellants. 

H.  Matthews,  Q.C.,  Everitt,  and  E.  U.  BuUen  for 
the  plaintiffs. — The  following  authorities  were 
referred  to : 

The  Altomey-Oeneral  v.  Oreai  Bastem  BasiMOM 
Company,  28  L.  T.  Bep.  N.  S.  344 ;  L.  Bep.  6  £. « 
I.  App.  367 ; 

Cuhiti  V.  Lady  Macose,  28  L.  T.  Bep.  N.  S.  244 ;  L. 
Bep.SC.  P.  705; 

Corporation  of  Healy  v.  Batlsv,  1 L.  Bep.  19  Eq.  375 ; 

The  Attomey-Oeneral  v.  BxsKdp  of  Manchester,  15 
L.  T.  Bep.  N.  S.  646 ;  L.  Bep.  8  Eq.  486: 

Beckett  v.  Corporation  of  Leeds,  L.  Bep.  7  Ch.  App. 
421; 

Berridge  v.  Ward,  10  C.  B.,  N.  S.  400 ; 

Lordt  Y.  Commissioners  for  the  City  of  Sydney,  12 
Moo.  P.  C.  478 ; 

Poole  V.  Huihinson,  11  M.  &  W.  827 ; 

Boberts  v.  Karr,  1  Camp.  262  (n.) ; 

Rem  V.  Inhabitants  of  Cvmbenoorth,  8  B.  &  Ad.  106; 

North  British  Railway  Company  v.  l>odd,12CL& 
P.  7?2; 

Squire  v.  OampheU,  1  My.  ft  Or.  459; 

Barrciclough  v.  Jo)mson,  8  A  ft  B.  99. 

Jambs,  L.J. — In  my  view  of  the  case,  the  con- 
struction of  this  Act,  is,  as  to  the  main  point  of  it» 
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>iiabl7  dear  againBt  the  oonstmction  of  the  com- 
missionera.    To  my  mind  it  is  impossible  to  hold 
ifaat  the  Act  with  the  map  annexed  operated  to 
▼Bst  in  the  commissioners  the  things  which  were 
afe  that  moment  do  facto  sites  of  the  proposed 
roads,  and  which  merely  had  existence  in  the 
contemplation  of  the  owners  of  the  land  and  in 
the  imagination  of  the  framers  of  the  map ;  that  is 
to  aay,  they  existed  on  the  map,  bat  did  not  exist 
in  an  J  other  way.    With  regard  to  things  in  that 
position,  I  am  of  opinion  that  there  are  no  words 
in  the  A'^t  which  say  that  those  lands  are  vested 
in  the  commissioners.    If  it  were  intended  by  the 
Ijegislatare  to  transfer  Sir  H.  Oxenden's  rights, 
or  any  interest  in  those  sites,  to  the  commissioners, 
nothing  conld  haye  been  simpler  or  easier  than  to 
haTe  said  it  in  so  many  words.    Nothing  of  the 
kind  is  said,  and  I  am  of  opinion  that  there  is 
nothing  in  the  clauses  which  have  been  read  to 
ns   from   which  any  snch   transfer   of  property 
to  the  commissioners  can  be  implied.    The  com- 
missioners were  a  public  body,  who  had  no  duties 
except  as  connected  with  the  public  expenditure. 
They  were  vested  with  what  is  called  the  police 
arrangements  of  the  streets  and  the  pablic  places 
of  the  town,  and  their  rights  were  correlative  to 
the  obligations  cast  upon  them.    There  was,  ac- 
cording to  the  general  scheme,  no  riccht  on  the 
part  of  the  commissioners  to  anything  which  they 
did  not  immediately  take  upon  themselves  an 
obligation  with  respect  to.  I  am  not  now  speaking 
of  the  right  to  make,  bat  the  right  as  to  the 
vesting.     What  was  vested  in  them  by  the  Act 
was  any  existing  road  which  was  de  facto  existing 
aa  a  public  communication,  and  any  future  road 
which  might  be  made  either  in  the  lines  delineated 
on  the  tziap  or  afterwards,  in  certain  other  modes 
or  lines.       That    is    to    say,  according  to  my 
▼iew,  it  must  have  become  a  carriage  road  or 
footway  or  passage  actually  made  by  somebody 
or  another  before  any  right  whatever  was  vested 
in    the    commissioners.       Now,    as    I    under- 
stand it,  there  is  no  claim   made  in  this  suit 
by  the  plaintiff  as   to  anything  which  can  be 
descnribed  as  de  facto  usable  or  used  as  an  actual 
carriage  road  or  footway  or  passage.    Of  course, 
if  there  is  anything  in  the  evidence  to  the  contrary, 
we  will  hear  it,  hut  the  parties  will  take  our  views 
of  the  law  upon  that.    If  that  is  so,  and  if  there  is 
no  de  facto  carriage  way,  then  it  appears  to  me 
that  the  declaration  in  the  decree  of  the  Yice- 
Ohanoellor  and  the  injunction  granted  by  him, 
anhjeot  to  some  modification,  are  peifectly  right ; 
that  is  to  say,  that   the  commissioners  have  no 
right  at  present  to  enter  upon  the  lands  of  the 
plaintiff.    Assuming  the  plaintiff  to  be  by  himself 
or  his  tenants  in  such  a  position  that  he  coald  have 
brought  trespass  against   a  mere  stranger,  the 
commissioners,  with  regard  to  him,  are  in  exactly 
the  same  position  as  any  other  stranger  would  be 
who  chose  to  walk  on  the  ground  of  which  the 
plaintiff  was  in  possession.    Then  it  is  suggested 
that,  although  there  might  be  no  actual  vesting  of 
the  sites,  qtSi  sites,  in  the  commissioners,  still  they 
have  power  by  implication  to  make  the  roads  along 
the  lines  that  are  marked  on  the  map.    It  appears 
to  me   at   present   to    be   utterly  unneoessai7 
for  ns  to   determine   whether  they   ever    had, 
or,   if  they  ever  had,  whether  they  now  have, 
the  right    to   enter  and   make  a  road  on  any 
Biich  line,  because,  in  order  to  give  them  any 
jnstifiGation  for  entering  under  any  such  power, 


if  such  power  there  be  in  the  Act  of  Parliament, 
it  appears  to  me  that  they  must  show  affirmatively 
that  they  have,  in  the  exercise  of  their  jurisdiction 
and  judgment  as  commissioners,  arrived  at  the 
conclusion  that  the  time  had  come  for  actaally 
making  such  road  on  that  line,  and  that  their 
entry  on  the  plaintiff's  land  was  bond  fide  for  the 
parpose  of  actually  making  and  constructing 
forthwith  a  road  in  that  way.  u  ntil  they  can  show 
that,  it  appears  to  me  they  have  no  justification  as 
against  the  plaintiff's  complaint.  If  that  is  so, 
the  dedaraiion  of  the  Yice-Chancellor  that  they 
have  no  right  would  mean  any  present  right  in  the 
present  state  of  circumstances.  The  injunction 
will  be  verv  much  in  the  form  in  which  it  was 
saggested  b^  Mr.  Kay  to  the  Yice-Chancellor, 
which  the  Yice-Channellor  did  not  adopt,  namely, 
leaving  the  inj  auction  to  stand  exactly  as  it  is,  but 
to  add  these  words:  "This  decree  and  inj  auction 
to  be  without  prejudice  to  any^ question  as  to  any 
rights  of  the  commissioners  in  respect  of  any  such 
street,  road,  or  way  as  shall  be  hereafter  duly 
made  or  laid  out  and  duly  adopted  by  the  com* 
missioners." 

BA60ALLA.Y,  L.J. — I  agree,  in  substance,  with 
what  has  been  said  by  the  Lord  Justice,  and  have 
therefore  very  little  to  add.    This  is  an  Act  of 
Parliament  which  is  very  inartificially  drawn.  The 
same  words  have  not  always  the  same  meaning  in 
the  different  clauses,  or  indeed  in  the  same  clause, 
and  certainly  there  is  an  omission  of  very  many 
provisions  which  we  should  have  reasonably  ex- 
pected to  find  in  an  Act  passed  for  this  purpose.    I 
think  the  preamble  is  not  immaterial  as  pointing 
to  the  construction  which  has  just  been  enunciated. 
The  object  of  the  Act,  as  indicated  in  the  preamble, 
is  to  properly  pave,  cleanse,  light,  watch,  and  im- 
prove the  roads,  streets,  and  so  on,  now  formed 
and  made,  and  hereafter  to  be  formed  and  made ; 
not  for  the  making  of  any  such  streets,  bat  for  the 
improvement  or  proper  dealing  with  those  which 
may  be  made ;  and  also  for  the  removal  of  nuisances 
and  providing  for  a  proper  police.    We  are  told 
that    those    purposes    could    only    be    effected 
by  means  of  an  Act  of  Parliament,  and  then  there 
is  an  allusion  to  a  map  or  plan,  which  it  has  been 
admitted,  in  the  coarse  of  the  argument,  was 
similar  to  that  which  has  been  called  plan  A.    A 
great  deal  has  been  said  with  reference  to  the 
roads  delineated  on  that  plan  A,  and  the  effect  of 
the  Act  of  JParliament  as  regards  those  roods.    In 
the  preamble  we  are  told  tlukt  the  map  is  merely 
referred  to  for  the  purpose  of  ascertaining  the 
boundaries  of  the  district  within  which  the  powers 
of  the  commissioners  are  to  be  exercised.    If  it 
had  any  further  or  ulterior  meaning  than  that,  I 
think  we  should  have  had  an  indication  of  it  in  the 
preamble,  and  it  is  to  be  observed  that  in  only  one 
section  of  the  Act,  namely  the  31st,  is  that  map 
referred  to;  and  it  appears  to  be  referred  to  for 
this  one  parpose,  which  would  be  apart  from  the 
general  scope  of  the  Act,  that  all  the  existing  pablic 
roads  and  streets,  and  those  indicated  on  the  map, 
supposing  they  should  be  hereafter  made,  were  to 
be  of  the  width  of  forty  feet,  except  those  which 
were  already  delineated  on  the  map,  which  would 
be  of  thirty  feet  only.    Then  the  question  of  the 
vesting  of  the  sites  of  these  various  roads  and 
streets  in  the  commissioners  depends,  as  it  appears 
to  me,  upon  the  construction  substantially  of  the 
27th  section  of  the  Act.    That  provides  for  the 
vesting  of  two  classes  of  roads,  present  roads  used 
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by  the  public,  fature  roads,  and  roads  to  be  here- 
•iter  made ;  and  the  roads  to  be  hereafter  made 
ftre  divided  into  two  branches,  those  hereafter 
made  and  those  hereafter  adopted.  I  think  the 
oonstraction  pat  on  the  words  "  made  and 
adopted  "  by  the  Lord  Justice  is  the  correct  one, 
namely  that  it  points  to  roads  hereafter  made  by 
the  commissioners  or  hereafter  adopted  by  them, 
having  been  made  by  any  other  person.  It 
appears  to  me,  therefore,  that  the  masing  of  the 
road,  whether  the  making  is  by  the  commissioners 
themselves  or  by  anybody  else,  and  a  snbseqaent 
adoption  by  the  commissioners,  is  a  condition  pre- 
cedent to  the  vesting  in  them  of  the  roads  or  the 
fiites  of  the  roads  themselves  so  made  or 
adopted.  I  think  that  is  borne  out  by  the 
general  clauses  which  point  to  the  pavement 
and  flag  etones,  which  are  also  to  vest,  but  which 
cannot  vest  in  the  commissioners  before  they 
are  actually  in  existence.  If  this  be  the  true  con- 
struction of  this  clause — and  I  see  nothing  in  any 
of  the  subsequent  clauses  to  militate  against  it, 
but  on  the  contrary  they  seem  to  support  it — then 
the  question  is,  have  these  roads  or  ways  over 
which  the  commissioners  have  exercised  a 
jurisdiction  been  made  or  adopted  within 
the  meaning  of  the  27th  section?  For  the 
reasons  already  expressed  by  the  Lord  Justice, 
I  think  it  is  impossible  to  say  they  have  been 
either  so  made  or  adopted.  What  we  have  to  deal 
with  now  is,  whether  the  commissioners  were 
justified  in  the  course  they  took  at  the  time  the 
bill  was  filed,  or  at  the  time  the  decree  was  pro- 
nounced. I  think  they  were  not  justified  in  the 
course  they  took.  It  may  be  a  question,  and  I 
desire  to  express  no  opinion  upon  that,  whether 
they  have  any  power  to  adopt  any  other  roads  or 
ways ;  but  I  am  of  opinion  it  is  desirable  thai  the 
injunction  should  be  guarded  in  the  way  the  Lord 
Justice  has  suggested,  so  that,  if  any  such  power 
does  exist  or  any  such  power  shall  hereafter  be 
properly  exercised,  effect  may  be  given  to  it. 

Thesigee,  L.J.— I  am  substantially  of  the  same 
opinion ;  but,  in  order  to  explain  my  views  of  the 
case,  it  will  be  necessary  forme  to  point  out  some 
of  the  passages  that  have  been  referred  to  in  some 
of  the  sections  of  this  Act  of  Parliament.  Before 
I  do  so,  I  should  like  to  point  out  what  is  the 
question  that  is  to  be  determined  between  these 
parties.  It  is  not  a  question  whether  the  plain- 
tiffs have  an  absolute  title  to  the  lands.  It  is 
admitted  that  they  by  themselves  or  by  their 
tenants  have  de  facto  possession  of  those  lands, 
and  that  such  de  facto  possession  would  give  them 
a  right  to  maintain  an  action  at  law,  or  to  support 
this  bill  in  equity,  against  anybody  who  cannot 
Bhow  a  better  title,  either  to  the  possession  of 
those  lands,  or  to  enter  on  those  lands.  Under 
these  circumstances,  it  being  admitted  that  the 
defendants  have  entered  on  the  lands  in  question, 
it  is  for  them  to  prove  they  have  some  title  or 
authority  under  which  they  have  entered  for  the 
purpose  shown  by  the  pleadings  and  the  evidence 
shown  in  this  bill.  Now  they  rely,  and  must  rely, 
on  the  clauses  of  this  Act  of  Parliament,  and  in  the 
main  they  rely  on  clause  27;  but  at  the  same  time 
Mr.  Hemming  has  very  carefully  pointed  out  parts 
of  other  sections  which  he  says  show  that  you 
must  imply  either  a  vesting  of  these  lands  in  the 
oommissioners,  or  an  authority  to  do  the  acts 
which  it  is  admitted  they  have  done.  Now,  when 
Met.  27  baa  been  commented  on,  I  do  not  think 


sufficient  attention  has  been  given  to  this  £acfe» 
that  it  is  not  a  section  which  gives  any  authority 
to  the  commissioners,  but  is  purely  and  simplj  » 
vesting  section ;  and  therefore,  in  order  to  see  to 
what  uiat  applies,  and  under  what  circnmstanoea 
that  vesting  will  take  place,  it  is  necessary  to  look 
to  the  other  parts  of  the  Act.    Then  as  regards 
the  vesting  in  the  commissioners  of  any  roads, 
we   find   there     are     three    classes     of    roads 
which    are  to  be   vested.     The   first    class    is* 
present    roads    now  used    by   the    public;    the 
second  class  is  roads  made;   and  here  I  adopt 
the  view  of  Baggallay,  L.J.,  that  you  must  im- 
ply the  words  "  by  the  commissioners  " — ^roads 
made  by  the  commissioners;  and  the  third  class 
is,  roads  adopted  by  the  commissioners.    That  is 
all  that  the  27th  section  provides  for,  and  in  order 
to  see  what  are  roads  made  by  the  commissioners, 
and  what  are  roads  adopted  by  the  commissioners, 
we  must  refer  to  other  parts  of  the  Act  and  see 
what   authority  is    given    to   them.     The  28lih 
section  hfts  been  much  commented  upon,  and  I 
cannot  help  thinking  that,  when  we  oome  to  com- 
pare it  with  the  27th,  the  28th  becomes  pretty 
plain,  and  shows  clearly  that  the  three  classes  of 
roads  mentioned  in  sect.   27  are  dealt  with  in 
sect.  28.    In  the  first  place,  by  sect.  28,  a  power 
is  given  to  the  commissioners  to  make  a  new 
road,  which  would  therefore  give,  at  all  events, 
one  instance — I  do  not  say  it  is  necessarily  the 
only  instance — of  a  road  made  by  the  oommis- 
sioners ;  and  then  the  section  goes  on  to  say  that 
the  road  "  shall  be  and  the  same  is  hereby  vested 
in  the  commissioners."    That  seems  to  complete 
that  part   of   the  section  which  relates  to   the 
making  of  the  road,  in  the  sense  of  bringing  iJb 
into  existence,  and  the  rest  of  the  section  seems 
to  relate  to  the  repair  and  mending  of  the  roads. 
Then,  again,  we  have  the  three  classes  of  roads : 
first,  the  commissioners  may  amend  or  repair  the 
road  which  they  are  authorised  to  make  by  the 
commencing  part  of  the  section ;  secondly,  they 
are  authorised  to  amend  and  repair,  and  so  on, 
the  roads  which  form  the  first  part  of  sect.  27, 
namely,  roads  now  used    by  the    public;    and, 
thirdly,  they  are  authorised  to  amend  and  repair 
roads,  which  clearly  must  include  the  roads  speci- 
fied in  the  map,  when  made,  because  they  are  the 
only  words  which  would  include    those    roads. 
The  words  are,  *'  all  future  roads,  streets,  ways, 
lanes,  and  other  passages  and  plaoes  which  shall 
be  adopted  by  the  commissioners  under  this  Act." 
Therefore,  stopping  at  sect.  28,  it  seems  to  me  the 
Act  assumes  that,  even  in  respect  of  roads  which 
are  placed  on  that  deposited  plan,  there  would 
have    to    be    an    adoption    before    any    control 
could  be  exercised  by  the  oommissioners  over  those 
roads.    I  think  we  may  pass  over  the  next  two  or 
three  sections  until  we  come  to  sect.  31.    Is  there 
anything  in  that  section  which  gives  the  commis* 
sioners  authority  to  enter  upon  mere  land — ^land 
merely  to  be  used  for  agricultural  purposes,  and 
upon  that  land  to  exercise  any  jurisdiction  in  con* 
nection  with  road-making  P    I  think  not.     Sect. 
31  provides  for  iiwo  things:  first,  that  existing 
ronds  and  future  roads,  when  made,  shall  be  of 
the  width  of  iorty  feet ;    and,   secondly,  it  pro- 
vides that  the  oommissioners,  when  those  roads 
are  laid  out,  shall  have  jurisdiction  over  them 
for  the  purpose  of    preventing   any  obstruction 
—  meaning   by  obstruction,    building^  —  within 
a  certain  distance  of  the  centre  o£   the    road. 
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Bat    in   that    seotioiu   from    beginning  to   end,  ' 
there    seeins    to    be    pre-sapposed    this,    first, 
that  before  the  commissioners  can  exercise  any 
jarisdiction  over  these  roads  they  shall  not  be 
mere  roads  existing,  as  has  been  rather  happily 
termed    "paper  roads"  —  that  is  to  say,  roads 
merely  looked  at  on  the  plan ;  bat  shall  be  roads, 
in  the  very  words  of  the  section,  "laid  oat,  made, 
or  formed ;"  and  in  respect  of  those  there  is  the 
jorifidiction  given  to  the    commissioners,  and  I 
tiiink  it  is  pretty  plain  that  that  cannot  refer 
to  roads  which  are  being  laid  oat,  made,  or  formed 
by  the  commissioners  themselves,  beoaase  they 
have,  nnder  sect.  37,  a  complete  power  as  regards 
thoee  roads  to  allow  them  to  be  made  of  not  less  than 
twenty  feet  in  width.    If  that  be  so,  ander  what 
fKiwers  can  the  commissioners  claim  to  do  the  acts 
which  it  is  admitted  they  have  done  in  this  case  P 
Thcgr  say  that  sects.  32  and  37  do  not  apply  to  these 
roads  on  the  map.    Be  it  so.     Then  we  still  go 
back  to  sects.  27,  28,  and  31.    Where  is  the  power 
that  they  claim  to  go  on  land  which  it  is  admitted 
has  not  been  laid  oat  as  a  road,  and  exercise  jaris- 
diction over  the  road  ?     I  cannot  see  any  power  at. 
all.  Bat  at  the  same  time,  as  these  sects.  32  and  37 
have  been  referred  to,  I  think  it   ri^zrht  that  I 
shoold  state  my  view  upon  them.    They   seem 
to  me  to  be  sections  which    we    find    in   most 
of  the  Acts  of  this  description.    Yoa  will  find 
Btmilar  sections  in  the  Towns  Improvement  Acts 
and  in  the  Metropolitan  local  Acts  ;    and  I  have 
aeen  them  in  several  local  Acts,  and  the  scheme 
of  them  seems  to  be  this :  It  was  thought  by  the 
L^islatnre  that  the  purpose  of  repairing  streets, 
certainly  in  towns  or  proposed  towns — and  I  think 
it  was  carried  oat  in  the  Highway  Acts,  into  the 
ooontry  generally — should  not  be  thrown  on  the 
local  authorities  until  they  had  seen,  first,  that  the 
road  was  a  necessanr  road ;  and  secondly,  that  the 
road  had  been  made  to  their  satisfaction,  so  ^hat 
they  had  not  the  first  expense  of  making  it.    Sect. 
32  provides  that  they  shall  only  be  called  on  to 
declare  any  road  to  be  a  public  highway,  and 
I  can  see  no  limit  to  the  words  "  new  roads."    It 
aeems  to  me  that  the  words  are  quite  large  enough 
to  carry  roads  on  the  deposited  plan,  and  also  , 
roads  not  so  set  out.  And  with  respect  to  those  roads 
it  provides  that,  where  any  new  road  of  the  width 
of  forty  feet  or  upwards  shall  be  laid  out  and 
made,  and  shall  be  paved,  stoned,  or  put  in  good 
order  and  repair  to  the  satisfaction  of  the  com- 
missioners, then  it  may  be  declared  a  public  road 
npon  the  application  of  the  landowner;    and  upon 
that  declaration  being  made  the  commissioners 
shall  take  complete  jurisdiction  over  the  road  and 
have  the  obligation  of  repairing  it  thrown  upon 
them.     Then  there  is  a  proviso  in  sect.  37  which 
seems  to  be  this,  that  there  might  be  some  par- 
ticular road  which,  in  their  discretion,  they  might 
think  need  not  be  so  wide  either  as  thirty  or  forty 
feet,  and  in  that  case  they  are  entitled  to  take 
jarisdiction  over  it,  and  also,  although  it  may  not 
nave  been  put  in  order  and  condition  to  their  satis- 
fibction,  yet  there  would  be  circumstances  nnder 
which  they  might  like  to  take  it.     Sect.  37  en- 
ables them  to  do  that.     Sects.  33  and  35  seem  to 
deal  with  a  different  matter,  but  at  the  same  time 
intimately  connected  with  sect.  32;    and  those 
three     sections     seem    to     provide    for    this : 
there  may   be,    and    often   are,  in    towns    new 
streets  from  time  to  time  made  by  the  bailders, 
which  are  not  taken  to  by  the  local  authorities. 


and  which  are  lefb  already  opened,  laid  out,  and 
formed  in  a  very  insufficient  state  of  repair,  or 
indeed  of  making.  Some  buildings  may  have 
been  put  up  on  the  sides  of  those  streets,  and 
those  houses  may  have  been  occupied;  and  the 
scheme  of  all  these  Acts  seems  to  be  that  although 
the  local  authorities  may  not  actually  have  taken 
jarisdiction  over  those  streets  and  adopted  them, 
yet  that  they  should  have  some  jurisdiction  over 
them  for  the  purpose  of  forcing  the  builder  or 
landowner,  as  the  case  may  be,  to  do  their  duty  by 
those  streets  and  put  them  in  repair.  As  far  as 
I  can  see,  that  is  the  meaning  of  sects.  33,  3i, 
35,  and  36,  to  be  carried  out  in  this  way,  that 
wherever  they  find  there  is  a  road  which  is  partlv 
built  upon  but  which  is  not  finished,  paved, 
flagged,  or  otherwise  put  into  good  order  or  con- 
dition, whether  it  be  a  road  existing  at  the  time 
of  the  Act,  or  then  making,  or  thereafter  to  be 
made,  the  commissioners  are  given  a  power  by 
sect.  34  to  give  notice  to  the  occupiers  that  they 
wish  to  have  that  particular  road  paved  and 
flagged,  and  put  into  proper  order ;  and  if,  after 
that  notice,  it  is  not  so  done,  then,  under  sect.  88. 
they  are  given  themselves  power  to  carry  it  out  at 
the  expense  of  the  adjoining  owners  and  occu- 
piers. It  also  seems  to  have  oeen  thought  proper 
that  they  might,  even  where  there  are  not  build- 
ings at  the  side  of  the  road,  have  a  power  to 
cause  the  road  to  be  paved,  flagged,  and  put  into 
condition.  But  then  it  seems  to  have  been  con- 
sidered proper  that  the  adjoining  owner  should 
not  be  called  on  to  pay  the  expense,  at  all  events, 
except  in  the  future ;  and  therefore  sect.  36  pro- 
vides that  in  that  case  they  may  do  the  work,  and 
they  may  incur  the  expense,  and  the  adjoining 
owners  shall  be  called  on  to  pay  their  proper  share 
of  the  expense  when  from  time  to  time  their 
portion  of  the  road  shall  be  built  on.  That  seems 
to  me  to  be  the  scheme  of  these  sections,  and 
again  I  may  say  that  I  cannot  find  in  any  of  them 
any  power  in  the  commissioners  to  do  what  they 
have  done  in  this  case,  namely,  to  enter  upon  land 
which  is  mere  agricultural  land,  and  take  upon 
themselves  to  oust  the  plaintiffs  who,  at  all 
events,  it  is  admitted,  have  a  possessing  title  to 
the  land. 

Solicitors  for  the  plaintiffs,  Fielder  and  Sumner. 

Solicitors  for  the  defendants,  Lumley  and 
Lu7nley, 

SITTINGS  AT  WESTMINSTER. 

Thursday,  Jan.  24,  1878. 

(Before  Bkamwzll,  Brett,  and  Gottok,  L.JJ.) 

Letman  v.  Latimeb  and  others,  (a) 

Libel —  Calling  a  man  "a  convicted  felon"  and 
"  a  felon  editor*^ — JusiificaiioUj  that  he  had  been 
previously  convicted — Reply,  punishment  under' 
gone — Demurrers — Statute  9  (Jeo.  4,  c.  32,  e.  4. 

It  is  no  justification  for  a  libel  which  caUs  a  man 
"  a  felon  editor"  to  show  that  he  had  been  con- 
victed  of  felony,  and  sentenced  to  a  term  of  im» 
prisonment  on  a  certain  charge.  His  actual 
guiU  in  fact  must  be  shown,  and  also,  since  9 
Oeo.  4,  c.  32  {per  Brett  and  Cotton,  L.JJ.,  Bram^ 
well,  L.J.  giving  no  opinion  on  the  matter),  that 
he  has  not  undergone  the  punishment  awarded 
him. 

The  same  holds  of  a  libel  that  calls  a  man  "  a  oon^ 

(a)  Seported  bj  P.  B.  Hutohus,  Eaq.,  Bani«ter-«t-Law. 
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Or.  OT  App.] 


Lbtican  V,  Latimbr  akd  otheba. 


[Or.  Of  Apf. 


moUdfeUm,"  if  a  jury  should  find  that  the  libel 
meant  anything  more  than  merely  thai  he  had 
been  conmcted  on  a  charge  of  felony  at  some  past 
time. 

Per  Brett  and  Cotton,  L.JJ, :  9  Geo.  4,  e.  32, 
was  passed,  among  other  reasons,  in  order  to 
restore  convicts  affected  by  it,  after  they  had 
suffered  the  punishment  awarded  them,  tothevr 
full  dvU  rights  and  status. 

Also  (per  same  judges),  demurrers  which  do  not 
apply  to  the  whole  of  the  opponents  case  ought 
not  to  be  used. 

Judgment  of  the  Exchequer  Division  affirmed. 
GuddinK^on  t;.  Wilkins  {Hob.  Hep.  67,  81);  and 
Hawkins  P.  G.,  bk.  2,  c.  37,  ^.  48,  approved. 

This  was  an  action  for  libel  broagbt  by  tbe  plain- 
tiff, tbe  proprietor  and  editor  of  a  newspaper 
pablisbed  at  Dartmoatb,  called  the  Dartmouth 
^(irer^t^er,  against  the  defendants,  the  proprietors, 
printers,  and  publishers  of  a  newspaper  published 
at  Plymouth,  called  the  Western  Daily  Mercwry. 
The  alleged  libels,  two  in  number,  appeared  in 
the  latter  paper,  and  were  shortly  as  follows : 

"  The  history  of  the  Advertiser  too  must  stand 
over.  ...  its  present  editor  is  a  convicted  felon." 
This  appeared  in  defendants'  paper  of  the  24th 
Am-il  1876. 

The  second  libel  appeared  on  the  Ist  May  1876  : 
"  There  still  remain  to  be  recorded  Mr.  Foster's 
controversies  with  the  town  council  of  Dartmouth 
.  .  .  and  the  facts  regarding  bis  newspaper" 
(meaning  the  plaintiff's  newspaper)  "and  its 
bankrupt  and  felon  editors "  meaning  the  plain- 
tiff). The  statement  of  claim  contained  the  usual 
allegations  of  faUity  of  the  libels  ard  damage. 

The  material  part  of  the  statement  of  defence 
was  as  follows : 

3.  The  defendants  deny  that  the  word  "  bank- 
rupt "  in  the  quotation  from  their  said  newspaper, 
in  the  fifth  paragraph  of  the  statement  of  claim 
set  out,  was  intended  to,  or  did  refer  to  the 
plaintiff. 

4.  And  the  defendaqts  further  say  that  the 
plaintiff  has  been  convicted  of  felony,  and  was 
sentenced  to  twelve  months'  hard  labour  for 
stealing  feathers. 

5.  The  words  in  the  fourth  and  fiflh  paragraphs 
of  the  statement  of  claim  complained  of  were  and 
are  part  of  certain  articles  printed  and  published 
in  tne  defendants'  said  newspaper,  each  of  which 
urticles  was  and  is  a  fair  and  bond  fide  comment 
upon  the  conduct  of  the  plaintiff  in  his  public 
character,  and  as  the  nominal  editor  ana  pro- 
prietor of  the  Dartmouth  Advertiser,  a  public  news- 
paper, and  was  printed  and  publisned  b^  the 
deiendants  as  and  for  such  comment,  and  without 
any  malicious  motive  or  intent  whatever. 

Plaintiff's  reply  and  demurrer : 

1.  Tbe  plaintiff  joins  issue  upon  the  first,  second, 
and  fifth  paragraphs  of  the  defendants'  statement 
of  defence. 

2.  As  to  the  third  paragraph  of  the  statement  of 
defence,  the  plaintiff  admits  the  allegations  in  such 
third  paragraph  contained. 

3.  As  to  tne  fourth  paragraph  of  the  said  statemen  t 
of  defence,  the  plaintiff  (bo  that  such  admission  be 
not  in  any  way  extended  or  taken  to  mean  that  he 
ever  was,  in  fact,  guilty  of  the  offence  referred  to) 
admits  the  allegations  contained  in  such  fourth 
paragraph.  But  the  plaintiff  further  says  that  he 
has  never  been  convicted  of  felony  save  on  that 


one  occasion,  which  is  the  oocasion  mentioned  in 
the  said  third  paragraph  of  the  statement  of 
defence.  On  that  oocasion  he  was  convicted  of 
the  supposed  felony  by  a  court  duly  having  jaris- 
diction  on  that  behalf,  the  Court  of  Qoarter 
Sessions  for  the  county  of  Cornwall ;  and  the 
said  court,  having  jurisdiction  as  aforesaid,  in  the 
exercise  of  such  jurisdiction,  adjudged  that,  aa  a 
punishment  for  the  said  supposed  felony,  the 
plaintiff  should  be  imprisonea  and  kept  to  hard 
labour  for  twelve  calendar  months.  The  said 
conviction  took  place  several  years  ago,  and  the 
plaintiff,  as  the  defendants  veiy  well  Knew,  duly 
endured  the  punishment  to  which  he  was  so 
adjudged  as  aforesaid,  for  the  said  supposed  felony, 
and  thereby  became,  and  was,  and  has  ever  since 
been,  and  is,  in  the  same  situation  as  if  a  pardon 
under  the  great  seal  had  been  granted  to  him  as  to 
the  said  suoposed  felony  whereof  he  was  convicted 
as  aforesaid. 

4.  The  plaintiff  demurs  to  the  said  fourth 
paragraph  of  the  statement  of  defence,  on  the 
Ground  that,  while  the  statement  of  defence  admits 
the  publication  of  the  whole  of  the  libels  alleged  in 
the  statement  of  claim,  and  the  said  paragraph  is 
pleaded  to  the  whole  of  the  said  libels,  and  a  part 
of  the  libel  charges  that  the  plaintiff  is  a  convicted , 
felon,  nevertheless  the  said  fourth  paragraph 
contains  nothing  which  justifies,  or  is  other- 
wise a  defence  to,  that  portion  of  the  said 
libel;  and  the  plaintiff  also  demurs  upon  other 
grounds  sufficient  in  law  to  maintain  this 
demurrer. 

Demurrer  by  the  defendants  to  the  third 
paragraph  of  the  plaintiff^s  reply. 

This  was  an  appeal  from  a  decision  of  the  Exche- 
quer Division  (consisting  of  Cleasby  and  Pollock, 
BB.),  making  absolute  a  rule  for  a  rew  trial  ob- 
tained by  the  plaintiff,  and  giving  judgment  for 
the  plaintiff  on  the  demurrers  in  tbe  action. 

The  case  below  is  reported  37  L.  T.  Rep. 
N.  S.  360,  where  the  pleadings  and  facts  in  the 
case  are  very  fully  set  out.  The  facts  of  the  case, 
however,  sufficiently  appear  from  the  above  state- 
ment of  the  pleadings,  and  from  the  judgments 
t  which  follow. 

Oole,  Q.C.  and  BuUen  for  defendants,  appellants. 
— In  addition  to  the  arguments  urged  by  them  in 
the  court  below,  they  distinguished  Ouddinglon  v. 
Wilkins  (1  Hob.  67)  on  the  ground  that,  in  that 
case,  there  had  been  no  conviction,  and  also  subse- 
quently a  general  pardon,  which  had  a  different 
operation  to  a  special  pardon  : 
Sir  Henry  Fine*8  case,  Godbolt,  288. 

In  this  case  the  statute  9  Geo,  4,  c.  32,  s.  3,  (a) 
was  equivalent,  at  most,  to  a  special  pardon. 
The  definition  of  a  "  felon  "  in  all  the  diction- 
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(a)  9  Geo.  4.  o.  32,  b.  8.— And  whereas  it  is  expedient 
to  prevent  all  doubts  leepecting  the  dvil  rights  of  persons 
convicted  of  feloniee  not  capital,  who  have  ondersone  the 
punishment  to  which  they  were  adjudged :  Be  it  therefoie 
enacted,  that  where  any  offender  hatii  been  or  ahaU  be 
convicted  of  any  felony  not  punishable  with  death,  and 
hath  endured  or  shall  endure  the  punishment  to  whichsudh 
offender  hath  been  or  shall  be  adjudffed  for  the  same,  the 
punishment  so  endured  hath  and  shall  have  the  like  effects 
and  consequences  as  a  pardon  under  the  great  sealas  to  1^ 
felony  whereof  tbe  offender  was  so  convicted :  Provided 
always,  that  nothing  herein  contained^  nor  the  enduring 
of  such  punishment,  sball  prevent  or  mitigate  any  punish- 
ment to  which  the  offender  might  otherwise  be  lawfully 
sentenced  on  a  subsequent  conviction  for  any  other 
felony. 
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Ot.  op  App.] 


Letmah  v.  Latimer  and  othbbs. 


[Ot.  op  App. 


aries  seems  to  be  the  same,  yiz., "  One  who  has 
committed  a  felony." 

GoUins,  Q.O.  (Pitt  Lewis  with  him),  for  the 
plaintiff,  had  proceeded  bat  a  very  short  way  in 
his  argnment  when,  on  saying  he  was  content  to 
rest  his  case  on  the  second  libel,  he  was  stopped 
by  the  Oonrt,  which  delivered  the  following 
jadgments : — 

Bramwell,   L.J. — I  am  of   opinion    that   this 
appeal  mast  fail ;  and  I  come  to  that  opinion  on  a 
carefal  investigation  of  the  allegations  contained 
in  the  alleged  libels,  and  of  the  way  they  are  dealt 
with  in  the  pleadings.     I  am  aware  that  may  seem 
a  very  narrow  groand  on  which  to  arrive  at  a  con- 
clnsion,  and  I  do  not  myself  like  to  decide  a  qaes* 
tion  on  what  looks  like  mere  technicalities,  bat 
if  I  do  so,  it  is  not  my  fault ;  the  law  is  technical. 
Now  the  reason  I  come  to  this  opinion  is  becaase 
I  cannot  agree  with  Lord  Blackburn  that  the 
whole  alleged  libel  (whether  it  was  rightly  for 
the  jodge  or  the  jury)    merely  amounted  to  a 
statement  that  the  plaintiff  had  been  convicted  of 
a  felony,  and  meant  nothing  more.    If  that  was 
all  it  meant,  I  should  agree  with  him  that  the 
justification  was  made  out.     But,  to  come  to  that 
ooDcluaion,  it  is  clear  Lord  Blackburn  could  not 
have  had    his    notice  attracted    to    the    second 
allegation  in  plaintiff's  statement   of  claim — the 
alleged  libel  of  the  let  May — where  the  plaintiff 
is  called  *'a  felon  editor."    Now  how  does  the 
matter    stand    before    usP     As  to   all  the  facts 
that  it  was  on  the  plaintiff  to  make  out,  he  has 
done  80.      The   allegation   that    the    statements 
were   '* false"    it    was    not    necessary    that    he 
should   specifically  make  out  for    this  purpose; 
nor  the  allegation  of  damage  in  paragraph  8  of 
his  claim.    The  defendants,  on  the  other  hand, 
&il   to    make    out    all    they    must    make    out 
before  they  can  win ;  in  the  fourth  paragraph  of 
the  defence  they  allege,  by  way  of  showing  the 
troth  of  their  allegation,  that  *'  the  plaintiff  has 
been  convicted  of  felony,  and  was  sentenced  to 
twelve  months'  hard  laboar."    That  plaintiff   in 
his  reply,   paragraph  3,  admits ;    but  defendantn 
have  nut  alleged,  and  plain  tiff  consequently  has  not 
admitted — nay  expressly   guarded  himself   from 
admitting — that  the  plaintiff  was  actually  guilty 
of  the  felony.    Therefore,  so  far  as  it  is  necessary 
to  decide  the  issues  of  fact,  plaintiff  is  entitled  to 
have  them  found  for  him.    Now  as  to  the  issues 
in  law,  how  do  they  stand  ?     Paragraph  4  of  plain- 
tiff's reply  contains  his  demurrer,  which  demurs 
to  paragraph  4  of  the  statement  of  defence.     As 
to  the  first  alleged  libel,  perhaps  the  demurrer 
means  that  it  is  no  justification  of  a  libel  which 
says  of  a  man  that  he  is  a  convicted  felon,  to  show 
merely  that  he  was  at  some  time  past  convicted 
of  felony.    But  if  that  is  all  the  demurrer  means, 
then,  as  to  that  portion  of  the  libel,  I  am  inclined 
to  the  opinion  it  does  not   show  enough,    and 
should  fail.    But  as  to  the  other  portion  of  the 
libel,  that  of  the  Ist  May,  I  think  it  is  not  met 
by  the  defence,    and    as    to  it  at  any  rate    the 
demurrer  is  good.    The  words  are  **  felon  editor." 
Before  dpfendants  can  justify  the  words  "felon 
editor"    they  must    show  that  plaintiff  actually 
committed  a  felony ;  to  show  merely  a  conviction 
on  a  charge  of  felony  is  not  enough.     I  was  of 
that  opiDion  in  the  course  of  the  argument,  and  I 
find  authority  for  it  in  Taylor  on  Evidence,   6th 
?dit.  §  1505 :    **  It  has  been  determined  that  a 
judgment  in  a  criminal  prosecution — unless  ad- 
Mao.  Gas.— Vol.  XI. 


missible  as  evidence  in  the  nature  of  reputation — 
cannot  be  received  in  a  civil  action  to  establish 
the  truth  of  thei  facts  on  which  it  was  rendered." 
That  is,  such  ^  conviction  is  no  evidence 
of  the  commission  of  a  felony  in  a  civil 
suit  like  this,  and,  being  "res  inter  alios  acta" 
is  not  admissible.  All  the  dictionaries,  too,  that 
have  been  oite4  support  this  view;  therefore 
it  is  no  sufficient  justification  of  such  a  libel  to 
show  merely  conviction.  And  on  the  broad 
ground  of  good  policy,  too,  it  is  desirable  to  come 
to  this  conclusion ;  for,  if  a  man  will  bring  charges 
of  this  sort  against  others,  he  should  be  required 
to  fully  prove  them;  and  it  should  always  be 
open  to  a  man,  so  attacked,  to  show  his  innocence, 
if  he  can.  As  to  this  portion  of  the  libel,  therefore, 
plaintiffs  demurrer  is  clearly  good.  Then,  there 
is  defendants  demurrer.  The  plaintiff  says  he 
has  been  convicted,  it  is  true,  but  he  has  endured 
the  punishment;  and  to  that  defendants  demur. 
I  am  of  opinion  that  defendants  fail  on  that  de- 
murrer too ;  but  that  part  of  the  libel  having  been 
wisely  abandoned  by  Mr.  Gollins,  it  is  of  no  im- 
portance to  consider  whether  I  am  right  in  that 
opinion.  As  yet,  it  will  be  seen,  I  have  not  said 
a  word  on  the  question  whether,  where  a  man  is 
called  a  felon,  and  he  owns  that  he  was  prosecuted 
and  convicted  on  a  charge  of  felony,  but  says  he 
has  suffered  the  punishment  awarded  him,  he 
can  rightly  say,  "  I  was  a  felon,  but  am  one  no 
longer."  On  that  point,  I  myself  express  no 
opinion  at  all,  as  it  seems  to  me  to  be  in  the 
present  case,  as  I  view  it,  unnecessary  to  do  so. 
If  one  were  to  consider  it,  there  would  be  a  good 
deal  to  be  said  on  either  side.  On  the  one  hand, 
there  is  the  great  desirability  that  a  man,  who 
has  been  unfortunate  or  unhappy  enough  to 
commit  a  criminal  offence  of  this  sort,  should,  at 
some  time  or  other,  be  so  far  freed  from  the  stigma 
and  disgrace  which  inevitably  follow  on  such  an 
act  as  to  make  it  an  offence  in  others  wantonly  to 
cast  the  fact  in  his  teeth ;  but  then,  again,  on  the 
other  hand,  it  certainly  cannot  entirely  be  put  out 
of  sight  that  a  part  of  a  man's  natural  punishment 
is  the  future  opprobrium  consequent  on  his  guilt. 
However  that  may  be,  this,  at  least,  is  certain, 
that  lightly  and  for  personal  reasons  to  publish 
such  a  charge  of  another  man,  whether  it  be  true 
or  false,  is  an  act  of  gross  and  unwarranted 
cruelty.  I  do  not  say  that  was  the  case  here. 
I  do  not  know  whether  it  was  so  or  not,  but  often 
it  is  so ;  and,  where  it  is,  I  should  be  glad  if  it; 
could  be  punished. 

Brett,  L.J. — There  are  two  things  here  for  our 
consideration,  the  rule  for  a  new  trial,  and  the 
demurrers ;  and,  as  they  require  different  treat- 
ment, they  must  not  be  confused.  Now,  on  the 
rule  for  a  new  trial,  I  think  the  point  which 
Bramwell,  L.J.  has  not  decided  did  arise,  and 
that  therefore  we  must  consider  and  decide  it. 
Now,  it  is  clear  that  this  case  was  not  tried  at  all 
by  Lord  Blackburn ;  he  said  he  knew  all  the  facts, 
and  if  a  jury  were  sworn  he  should  direct  them  to 
find  a  verdict  for  the  defendants.  But  if  a  jury 
had  been  sworn,  and  the  facts  proved  as  we  must 
take  them  to  stand  upon  the  pleadings  before  us 
now,  he  would  have  had  no  right  to  direct  the  jury 
to  find  such  a  verdict.  What  are  the  facts  P 
The  libels  set  out  in  the  pleadings  are  published. 
It  is  undeniable  that  their  meaning  is  a  ques- 
tion for  tho  jury ;  but  Lord  Blackburn,  in  effect, 
says:     "Whatever   they  may  find   their    mean- 
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inff  to  be,  I  sball  still  direct  a  verdict  for  the 
defendants."  Therefore,  to  test  the  learned  jadge's 
right  to  BO  direct  them,  we  mnst  take  the  extreme 
possible  finding  of  the  jary.    Now,  the  jarj  might 
find  the  first  libel  to  mean,  "  is  a  convicted  felon 
now,"  and  not  merely  that  plaintiff*  was  one  at  some 
past  time.  And  if  they  had  found  so,  then  the  same 
question    would    have    arisen    on    this    libel   as 
on    the    second;    for,    on   that    certainly    they 
might    have   found    very   easily  that    a  ''felon 
editor"   implied  plaintiff   was  a  felon    then,  at 
the     time    the    libel     was     published.      Then 
supposing  the  jury  to  bave  found  so,  on  both 
libels,  how  does  it  stand  P     The  plaintiff  does  not 
and  could  not  dispute  the  conviction.    I  assume 
the  facts  most  Strongly  against  the  plaintiff ;  I 
assume  be  was  riehtly  convicted,  in  all  probability 
it  was  so.  But  stilil  am  of  opinion  that,  even  on  these 
facts,  the  plea  would  show  no  justification,  if  the 
punishment  had  been  proved  to  have  been  served. 
After  that,  the  man  was  no  longer  a  "  felon,"  and 
he  would  have  an  action  against  whomsoever  called 
him  one.    For  that  proposition  there  is  distinct 
authority.    I  think  Quddington  v.  Wilhins  (Hob. 
Rep.  81)  is  good  laW|  and  is  distinctly  an  aathority 
for  saying  that  a  pardon,  granted  to  a  man  who 
has  committed  a  felony,  purges  him  subsequently 
of  the  character  of  a  felon.     And  the  reason  is 
good — it  is  founded  on  public  policy,  which  will  do 
all  in  its  power  to  dismvour  men  who  choose  to 
commit  sach  wicked  and  malignant  acts  as  these. 
dearie  v.  Williams  (Hob.  Bep.  293)  is  also  an 
authority  for  the  same  proposition;    and  so  is 
Hawkins'  Pleas  of  the  Grown  (bk.  2,  c.  37,  s.  48), 
and  a  most  direct  authority.    And,  if  any  were 
wanting,  public  policy  would  be  an  ample  ground 
for  upholding  those  decisions.     And  since  the 
passing  of  the  Act  of  9  Gbo.  4,  c.  32,  the  case  is 
mAch  stronger  against  the  defendants.    It  is  not 
true  that  that  Act  was  passed  merely  for  the  pur- 
pose of  effecting  some  alterations  in  the  law  of 
evidence ;  it  was  drawn  up,  I  have  no  doubt  at  all, 
with  these  very  authorities  fall  and  immediately 
in  view,  and  amounted  to  a  deliberate  adoption  of 
that  view  of  the  law  by  the  Legislature.    I  say  it 
was  the  deliberate  intention  of  the  Legislature, 
when  it  passed  that  Act,  to  put  a  stop  to  these 
unwarrantable  acts,  and  to  debar  men  from  con- 
tinuing to  crucify  their  fellows  in  this  unjustifiable 
manner.    It  was  felt  that  such  acts  Were  abhor- 
rent   to    justice   and    totally    opposed   to    any 
view   of  the  policy   of  peace.    On  the   seoopd 
libel,    at    all    events,    this     is    clear;    and    so 
far  from  the  judge  being  entitled  to  direct  a  ver- 
dict for  the  defendants  on  it,  it  would  have  been 
his  duty,  in  my  opinion,  if  the  jury  had  found  it 
to  mean  what  I  am  supposing  they  would  have 
found  it  to  mean,  to  have  directed  them  to  find 
a  verdict  for  the  plaintiff.    Then  as  to  the  de- 
murrers.   As  to  them  I  must  first  say  that  they 
are  both  bad,  as  being  against  the  spirit,  if  not  the 
letter,  of  the  Judicature  Acts.    Demurrers   are 
now  an  idle  waste  of  time,  and  if  warranted  in 
any  shape,  it  is  only  when  they  are  in  the  largest 
and  most  general  form,  and  demur  to  the  whole  of 
the  opponent's  case.     Bat  if  these  demurrers  are 
to  be  considered,  we  must  take  the  facts  as  the 
jury  might  have  found  them — i.e.,  we  must  take 
the  libels  to  mean  now  a  felon.    Bat  even  if  they 
should  be  taken  to  mean  merely  that  plaintiff  had 
been  a  felon,  still  the  defence  is  bad,  since  it  does 
not  allege  guilt  in  fact.    But  if  the  libels  mean 


"  at  present  a  felon,"  the  defence  must  be  bad, 
because  it  does  not  allege  that  the  past  felony 
was  not  since  purged.  To  be  a  icooa  defence  it 
should  have  gone  on  to  add,  "  and  plaintiff  is 
now  undergoing  the  punishment  for  the  same," 
or  to  say  that  the  plaintiff  had  not  undergone  the 
punishment  awarded.  Therefore,  even  technical^ 
on  the  demurrers,  we  must  find  for  the  plaintiff. 
I  agree  most  fnlly  with  Gleasby,  B.,  that  public 
policy  is  all  against  people  who  make  such  un- 

iustifiable  statements  as  these ;  but,  in  doing  so, 
'.  wish  to  guard  myself  against  being  supposed  to 
say  there  is  anything  which  should  prevent  in- 
quiry into  a  man*s  past  conduct  and  character  on 
a  proper  and  justifiable  occasion.  There  are  many 
such,  and  in  those  cases,  both  in  motive  and 
reason,  the  inquiry  is  jastifiable.  But  people  who 
will  rake  up  all  that  is  against  a  man  in  his  past 
history,  for  their  private  purposes,  and  to  gratify 
personal  or  professional  spite,  have  nothing  what- 
ever to  be  said  on  their  behalf. 

Cotton,  L.J. — I  am  of  the  same  opinion.  The 
first  question  is,  as  to  whether  there  should  be  a 
new  trial.  Now  it  is  clear  what  occurred  at  the 
trial.  Lord  Blackburn,  when  the  case  was  called 
on,  informed  plaintiff's  counsel  that  he  knew  all 
the  foots,  and  that  if  a  jury  were  to  be  sworn  he 
should  still  direct  a  verdict  for  the  defendants ;  and 
that  being  so,  and  there  being,  moreover,  no  jury 
to  be  got  that  eyening,  plaintifi^s  counsel  deter- 
mined on  not  incurring  the  delay  and  expense  of 
waiting  for  a  jury  and  having  them  sworn.  But 
it  is  not  the  case  that  the  learned  judge  was  both 
judge  and  jary  in  deciding  che  matter;  he  never 
tried  it  at  all.  Therefore  the  question  arises,  if 
there  had  been  a  trial  before  a  jury,  would  the 
learned  judge  have  been  right  in  so  directing  the 
jur^P  Clearly  in  my  opinion  he  would  not. 
"Libel  or  no  libel''  is  a  question  for  the  jary, 
except  in  the  case  where  it  is  impossible  that  the 
words  u<4ed  should  amount  to  a  libel.  If  thali 
could  be  said  of  the  first  libel  here,  certainly  it 
conld  not  be  said  of  the  second;  therefore  clearly  on 
that  ground  there  ought  to  be  a  new  trial.  For 
myself,  I  should  be  inclined  to  say  that  the  first 
libel  meant  that  the  plaintiff  had  been,  at  some 
time  previous,  convicted  of  felony ;  and  therefore, 
on  that  point,  I  should  bo  inclined  to  differ  from 
the  court  below ;  but  I  am  clear  that  the  second 
libel  might  mean — ^if  indeed  it  can  be  read  other- 
wise than  meaning — that  the  plaintiff  was  then,  at 
the  time  the  libel  was  published,  a  felon.  That 
being  so,  the  question  arises,  what  is  the  effect  of 
a  punishment  undergone,  or  a  pardon  granted  P 
We  must  refer  to  the  Act  of  9  €reo.  4,  c.  32, 
8.  3,  which  has  been  cited.  It  begins  by  reciting 
that  "it  is  expedient  to  prevent  all  doubta 
respecting  the  civil  rights  of  persons  convicted 
of  felonies,  &o."  from  which  recital  it  is  clear 
that  the  section  was  not  passed  solely  to  affect 
the  law  of  evidence  in  certain  cases,  but  to 
affect  also  the  "  civil  rights  '*  of  persons  in  the 
position  of  the  plaintiff  here.  Therefore,  notwith- 
standing its  primary  object  being  alien  to  the 
plaintiff's  case,  the  Act  does  entitle  the  plaintiff, 
in  mv  opinion,  to  say,  "ELaving  suffered  mv 
punishment  I  am  in  all  respects  as  though 
pardoned" ;  i.e.  (on  the  authority  of  the  passage  in 
Hawkins  and  the  other  authorities  cited),  "  I  am 
an  entirely  new  man,  and  you  cannot  justify  a 
libel  that  calls  me  a  felon."  The  arguments  to  be 
derived   from   considerations   of    public    policy 
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rtreogthen  this  view.  A  man  Bhould  not  make 
ftbeee  statements  unless  he  is  under  the  obligation 
of  some  duty  public  or  private  to  do  so,  and  in 
such  case  he  is  f ally  protected  as  the  law  at 
present  stands.  In  other  cases  he  deserves  no 
protection.  As  to  the  demurrers,  I  entirely 
concur  with  what  Brett,  L.  J.  has  said  as  to  the 

? resent  procedure  with  regard  to  demurrers, 
'here  should  be  no  demurrer  except  to  the  whole 
pleadings,  and  to  the  entire  action;  otherwise  a 
demurrer  does  no  good,  but  only  embarrasses. 
They  ought  only  to  be  used  where  the  entire 
question  can  be  so  decided. 

Rule  for  new  trial  made  ahsolute.  Judgment 
for  plaint/^  on  demurrer.  Appeal  die* 
mieeed  with  costs. 

Solicitors  for  the  plaintiff,  Ooode,  Kingdon,  and 
Coiion,  agents  for  John  Daw  and  Son,  Exeter. 

Solicitors  for  the  defendants,  8wr,  Qribhle,  and 
BwUon,  agents  for  /.  W.  Wiiaon,  Plymouth. 


Jan.  16  and  17, 1878. 
(Before  Bravwsll,  B&ett,  and  Cotton,  L.  JJ.) 

Bakeb    v.    The    Matob    and    Cobpobation    op 

Portsmouth,   (a) 

Local  Oovemment  Act  1858 — Bye-laws — Powers  of 
local  board — PuUing  down  buUdings  erected  con- 
trary  to  bye^laws. 

By  the  Local  Oovemment  Act  1858  (21  ^  22  Vict.  c. 
98)  s.  34,  power  was  given  to  local  boards  to  make 
bye-laws  with  respect  to  (among  other  things)  "  the 
construction  of  new  streets,**  and  they  might  "fiir- 
ther  provide  for  the  observance  of  the  same  by 
enacting  therein  stich  provisions  as  they  think 
necessary  as  to  the  giving  of  notices,  as  to  the  de- 
posit of  plans  and  sections  by  persons  intending 
to  la/y  otU  streets  or  to  construct  buildings,  as  to 
inspection  by  the  local  board,  and  as  to  the  power 
of  the  heal  board  to  remove,  alter,  or  pvM  dovm 
ony  work  begun  or  done  in  contravention  of  such 
bye-laws." 

BefendantSy  a  local  board,  nuide  certain  bye-laws. 

By  the  3r<2  bye-law,  no  building  was  to  be  **  erected 

^  the  side  of  any  new  street until  such 

street  has  been  constructed  to   the  approval  of 
•wcA  urban  sanitary  authority.** 

By  the  ^%nd  bye-law  "  every  person  who  shall  intend 
to  erect  any  new  building  shallgive  twenty-one  days* 
notice  to  the  urban  authority  of  sibch  intention 
•  •  .  .  and  shall  leave  at  the  surveyor*s  offiee 
detail  plans  and  sections,'*  8fc 

By  ihe  27th  bye-law  "  if  the  owner  or  person  in- 
tending to  .  ,  .  .  construct  any  new  buildir^  fail 
to  give  the  notices  herein  required,  or  if  any 
owner  or  person  shall  construct  or  cause  to  be 
constructed  any  works  or  buildings  ....  con- 
^ry  to  the  provisions  of  any  or  either  of  the 
hereinhefore  contained  bye-laws  ....  ths  urban 
sanitary  authority  may,  if  they  shall  think  fit, 
fl*  any  time  after  the  expiration  of  the  time  of 
forty-eight  hours  from  the  service  of  a  notice  in 
Wfitiiig  ....  expressing  their  intention  to  do 
•0,  in  default  of  such  owner  or  person  showing 
good  cause  to  the  contrary  in  the  meantime, 
couse  any  work  begun  or  done  in  contravention 
of  any  or  either  of  the  said  bye-laws  to  be 
removed,  altered,  or  pvUed  down,  as  the  case  may 

(*)  B«foit6d  b7  P.  B.  HuTCBurs,  Eiq.,  Banister^bt-Lew. 


Plaintiff  erected  houses  beside  a  new  street  wUhoiwt 

giving  notice  or  depositing  plans  or  sections. 
Defendants  pulled  down  the  houses  wider  the  37th 

bye-law. 
Held  (affirming  the  judgment  of  the  Exchequer 

Division),  that  the  bye-laws  were  valid,  ana  de* 

fondants  were  justified. 
"  Construction  of  new  streets**  in  the  Act  applies  to 

the  houses  as  weU  as  to  the  roadway. 

Appeal  by  the  plaintiff  from  the  judgment  of  the 
Exchequer  Division  (Pollock  and  Haddleston, 
BB.),  reported  37  L.  T.  Bep.  N.  S.  381.  where  the 
facts  of  the  case,  the  pleadings,  the  statutory 
provisions,  (a)  and  bye-laws,  which  are  material 
to  the  decision  of  the  case,  are  fully  set  out. 

The  appeal  was  argued  by  Kingdon,  Q.G.  and 
Petheram  (Gole,  Q.G.  with  them)  for  the  plaintiff, 
and  by  Charles,  Q.G.  and  A.  L.  8nUth  for  the 
defendants. 

The  arguments  were  similar  to  those  used  in  the 
court  below,  and  the  same  authorities  were  cited. 

Bbamwell,  L.J. — I  think  the  judgment  ought 
to  be  affirmed.    No  doubt  great  power  is  given  to 
local  boards,  and   therefore  we  shoald  construe 
the  Acts  of  Parliament    with   regard   to    such 
powers  carefally.      liiy  conclasion  is    that  sub- 
sect.  1  of  sect.    34   of  the   Local    Government 
Act  1858  includes  construction  of  buildings,  and 
the  word  "  streets  **  in  that  clause    means  the 
ways  and  the  buildings  that  are  built  beside  the 
ways.    If  we  look  at  the  Act  I  think  that  is  the 
right  meaning.    No  authority  that  can  be  cited 
has  much  bearing  on  this  point,  except  to  show 
that  it  may  mean  this.    I  tnink  it  does  for  many 
reasons :  first,  if  the  meaning  is  otherwise  there 
is  no  power  of  regulating  new  streets  so  far  as  the 
construction  of  buildings  is  concerned ;  secondly, 
the  word  "  construction  "  is  properly  applicable  to 
buildings  and  not  to  the  laying  of   the    way; 
thirdly,   the   goneriJ    words    which  come  after 
the   fourth    sub-section    are  favourable  to  this 
view  of  the  meaning  of  the  clause.     For  these 
reasons     I    think   the   first    sub-section   refers 
to  the   buildings    as    well   as    to    the   way.     I 
think  the  defendants  have  a  risht  to  say  that 
until  approved  no  new  building  shall  be  erected 
by  the  side  of  any  new  street.    I  can  see  why  the 
local  board  should  say,  "  Until  we  see  the  street  and 
approve  of  it  no  building  shall  be  erected."  Another 
reason  is  that,  until  the  street  is  properly  made 
with  the  necessary  drains,  it  would  be  inconvenient 
to  have  buildings  erected.    Therefore  they  had 
power  to  make  the  3rd  bye-law,  and  that  is  enough 
to  affirm  the  decision  of  the  court  below.     A.8  to 
the  other  matter,  a  subtle  argument  was  addressed 
to  us,  that,  suppose  the  local  board  may  make  bye- 
laws  for  the  four  objects  provided  for  by  sect.  34, 
and  may  make  another  bye-law  to  enforce  these, 
yet  they  cannot  make  a  farther  bye-law  to  enforce 
any   objects    not   included  in    these   four    sub- 
sections.   That  is  ingenious,  but  I  doubt  if  it  has 
any  application  to  the  present  case.      I  think,  for 
these  considerations,  the   judgment  ought  to  be 
affirmed. 

Beett,  L.J. — I  am  of  the  same  opinion.  The 
defendants  jastify  what  they  have  done  on  the 

{aj  The  aeotion  of  the  Local  GoYemment  Act  1858  set 
oat  in  the  report  in  the  oourt  below  is  31  (not  14).  The 
Local  Government  Act  1858  is  repealed  by  the  Pablio 
Health  Act  1875,  bat  the  provisions  of  sect.  94  of  the 
former  Act  are  re-enaoted,  with  some  additions,  by  sect. 
157  of  the  latter  Act. 
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ground  tbat  there  has  been  a  contravention  of 
bye-laws  3  and  32,  either  of  both  or  of  one  of 
t&em,  and  therefore  under  the  other  bye-laws 
they  were  entitled  to  pull  down  the  plaintiff's 
houses.  If  either  of  these  two  bye-laws  is  good, 
and  if  that  one  which  is  good  has  been  contra- 
rened,  they  are  justified.  It  is  a  question  as  to 
the  construction  of  the  statute,  whether  the 
words  "  new  streets  "  in  sub-sect.  1  of  sect.  34 
includes  buildings.  In  dealing  with  this  question 
we  have  a  right  to  consider  this  Act,  and  the 
state  of  the  law  at  the  time  of  the  passing  of  the 
Act,  and  how  the  Act  dealt  with  the  law  then 
existing.  One  of  the  sections  in  the  former  Act 
(11  &  12  Yict.  0.  63,  s.  53),  dealing  with  sanitary 
matters,  dealt  with  houses,  and  in  its  place  power 
was  given  by  this  Act  to  make  bye-laws.  The 
intention  was  to  give  the  local  boards  a  further 
power  of  dealing  with  the  matters  intrusted  to 
them  by  the  Act.  They  have  power  to  make  bye-laws 
"  with  respect  to  "  the  different  subjects,  which  is 
a  larger  phrase  than  any  that  had  been  used  before 
by  the  Legislature.  By  the  use  of  the  words  '*  new 
street  **  was  it  meant  to  exclude  houses  P  If  there 
is  nothing  to  exclude  houses,  the  expression  should 
include  them;  street,  according  to  the  ordinary 
meaning  of  the  word,  includes  houses,  as  Lord 
Chelmsford  observed  in  Oalloway  v.  The  Mayor 
and  Commonalty  of  London  (14  L.  T.  Rep.  N.  S. 
at  page  871 ;  h.  Bep.  1  H.  of  L.  Gas.  at  page  55). 
For  roadway  the  more  proper  expression  would 
be  to  '*  lay  out."  I  do  not  mean  to  say  that  the 
word  "construction**  does  not  include  the  way, 
but  it  is  more  properly  applicable  to  the  buildings. 
Therefore  there  is  nothing  to  exclude  buildings 
from  the  operation  of  a  bye-law  with  regard  to  the 
construction  of  new  streets,  and  there  is  nothing 
to  prevent  the  expression  "  new  streets "  from 
applying  to  the  buildiues  by  the  side  of  the  road. 
The  local  board  are  entitled  to  make  bye-laws  with 
regard  to  the  construction  of  new  streets.  Have 
they  done  so  P  The  3rd  is  obviously  such  a  bye- 
law,  and  so  is  the  5th.  It  was  argued  that  the 
32nd  bye-law  was  not  made  under  the  previous 
sub-sections,  but  under  the  general  part  at  the 
end  of  sect.  34,  and  therefore  that  the  37th  bye- 
law  was  not  one  to  enforce  a  bye- law  made  under 
any  of  the  four  sub-sections.  I  think  that  argu- 
ment cannot  prevail;  if  we  look  at  the  general 
part  at  the  end  of  the  section,  it  is  clear  that  the 
moment  the  local  board  have  made  bye-laws  under 
the  sub-sections,  they  may  enact  provisions  as  to 
notice  and  plans,  and  that  part  of  the  bye-laws 
may  be  enforced.  Therefore,  Mr.  Petheram's 
argument  does  not  apply.  The  32nd  bye-law 
is  made  under  sub- sect.  1  as  much  as  the  3rd 
or  the  5th ;  and  if  so,  the  37th  bye-law  gives 
power  to  pull  down  houses  for  contravention  of 
the  3rd  and  the  5th,  and  therefore  the  defendants 
were  legally  justified. 

Cotton,  L.J. — The  power  claimed  by  the  defen- 
dant^  here  is  a  large  one,  and  before  we  decide  in 
their  favour  we  must  be  satisfied  that  it  is  really 
given  by  Parliament.  I  have  had  some  doubt,  but 
the  argument  has  cleared  it  away.  I  thmk  the 
3rd  bye-law  is  made  with  respect  to  matters  de.alt 
with  by  sub- sect.  \.  The  expression  in  that  part 
of  the  Act,  is  "  construction  of  new  streets,"  and 
the  question  is  whether  the  3rd  bye-law  is  made 
with  regard  to  that  purpose.  The  word  **  streets  " 
is  ambiguous,  so  we  must  look  at  the  context  and 
consider  the  purpose  of  the  Act.    We  must  con- 


strue the  Act  and  then  sed  whether  what  is  done 
by  the  bye- laws  comes  within  the  power  which  the 
Act  gives.  "Street"  may  mean  the  mere  road- 
way, but,  considering  that  the  word  "construc- 
tion "  is  used,  does  it  not  also  include  the  houses 
on  both  sides  of  the  road  ?  The  local  boards  have 
power  to  control  matters  with  reference  to  housee, 
aud  by  sect.  35  they  have  power  to  lay  down  the 
line  in  which  buildings  that  have  been  taken  down 
shall  be  rebuilt.  There  is  no  power  beyond  that 
given  by  sub>  sects.  2,  3,  and  4  of  sect.  34,  to  put  a 
limit  as  to  the  construction  of  buildings,  unless 
sub-sect.  1  does  so.  Therefore  I  think  that  in  this 
sub-section  the  words  are  used  as  meaning  not 
merely  the  construction  of  the  road,  but  the  ciaose 
fairly  means  the  houses,  which  in  one  sense  are 
part  of  the  sbreet.  Therefore  we  can  hardly  say 
that  the  3rd  bye-law  is  not  made  with  respect  to 
the  construction  of  the  street. 

Judgment  afirmed. 
Solicitors :  For  plaintiff,  Saunders,  Hawksford, 
and  Bennett;   for  defendants,  Gregory^  Bowd^e, 
and  Co.,  for  Howard,  town  clerk,  Portsmouth. 


HIGH    COURT    OF   JUSTICE. 

CHANCERY  DIVISION. 

Saturday,  Dec,  8, 1877. 

(Before  Jessel,  M.B.) 

Be  Mebc£bson*s  Trusts,  (a) 

MeiropoUian  Paving  Act  (57  Oeo.  3,  c.  39) — Powers 
of  compulsory  purchase — Ooets  of  interim   in" 
vestments — **  All  purchases  from  time  to  time.** 
Under  an  Act  of  Parliament  it  was  m^ide  lawful 
for  the  Oourt  of  Chancery  to  order  the  corporation 
to  pay  the  costs  of  "  aU  purchctses  from  tims  to 
tim^e  made,**  with  the  moneys  arisiiig  from  the 
sale  of  lands  compulsorily  taken  hy  the  corpora- 
tion under  the  powers  of  the  Act. 
Held,  that  the  costs  of  an  interim  investma/U  in 
consols,  and  of  the  petition  for  that  purpose,  were 
included  in  the  costs  of  "  purchases  from  time  to 
time  made.** 
Be  Saunders'  Estate  (L.  B&p.  8  Eq.  681)  discussed 

and  guesiioned. 
Be    The    Yicar     and     Churchwardens     of    St. 

Sepulchre's  (9  L.  T.  Bep.  N.  8.  SIQ)  followed. 
This  was  a  petition  for  the  investment  in  oonsols 
of  a  sum  of  6001.  which  had  been  paid  into  court 
by  the  board  of  works  for  the  Limehouse  district 
as  the  purchase  money  of  real  estate  taken  by  the 
board  under  the  powers  of  the  Greneral  Metro- 
politan Paving  Act  1817  (57  Geo.  3,  c.  29),  The 
only  question  was  as  to  the  costs  of  the  invest- 
ment and  of  the  petition.  The  board  of  works 
claimed  to  be  exempt  from  liability  on  the  ground 
that  the  Act  provided  only  for  the  costs  of  pur- 
chases of  lands.  The  provisions  of  the  Lands 
Clauses  Consolidation  Act  did  not  apply  to  com- 
puNory  sales  under  this  Act. 
A.  F.  Watson,  for  the  petitioners,  relied  on 

Be  Saiunders"  Estate,  L.  Bep.  8  Eq.  681 ; 
Re  The  Vicar  of  Ht  8eputchre*8,  9  L.  T.  Bep.  N.  S. 
819. 
Batcliff,  for  the  board,  argued  that  the  word 
*'  purchase  "  in  the  Act  did  not  refer  to  an  invest- 
ment in  COD  sols. 

Be  Harrison's  Estate,  28  L.  T.  Bep.  N.  S.  654; 
L.  Bep.  10  Eq.  632^^ 

(a)  Reported  by  J.  E.  Thoxpsov,  Ebq.,  BacTUrt«r-«t-lAw. 
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Ghait.  Div,] 


Be  Ms&csbson's  Tbustb. 


[Chan.  Di?. 


Jxsssii^  M.B«. — ^The  real  qoestion  in  this  case  is 
as  to  the  construction  of  the  Act  of  Parliament. 
This  is  the  first  time  as  far  as  I  am  aware  when  a 
respondent  to  snch  a  petition  as  this  has  asked 
for  costs  with  a  view  to  the  literal  coDstraction  of 
an  Act  of  Parliament.    On  the  other  hand,  there 
are  a  number  of  cases  in  which  the  literal  con- 
Btroction  has  been  departed  from  owing  to  the 
anxiety    of     the    courts    to   do   justice   to    the 
parties ;  bat  I  do  not  know  of  any  case  when  the 
words  literally  meant  that  the  respoodent  should 
not  pay  costs,  and  he  has  not  aone  so.    It  is 
necessary  to  see  what  the  Act  says.     Sect.  84 
enacts  that  when  any  money  arises   from    the 
purchase    of   land    by  the   board,    such    money 
shall  be  applied  under  the  direction  and  with  the 
approbation    of    the    said    court    (the  Court  of 
Chancery),  to  be  signified  by  an  order  made  upon 
a  petition  to  be  preferred  in  a  summary  way  by 
the  person  or  persons  who  would  have  been  en- 
titled to  the  rents  and  profits  of  the  said  lands, 
and  in  the  purchase  of  land  tax,  or  the  discharge 
of  any  debt  or  debts,  or  sush  other  incumbrances 
or  part  thereof  as  the  said  court  shall  authorise  to 
be  paid  affecting  the  said  lands,  &c.,  or  affecting 
other  lands,  &c.,  standing  settled  therewith  to 
the  same  or  tjie  like  uses,  intents,  or  purposes ;  or 
where  such  money  shall  not  be  so  applied,  then 
the  same  shall  be  laid  out  and  invested  under  the 
like  direction  and  approbation  of  the  said  court  in 
the  purchase  of   other   messuages,    lands,   &o., 
which  shall  be  conveyed  and  settled  to,  for,  and 
upon  such  and  the  like  uses,  trusts,  intents,  and  pur- 
poses, and  in  the  same  manner  as  the  messuages, 
&c.,  which  shall  be  so  purchased,  taken,  or  used 
as  aforesaid  stood  settled  or  limited,  or  such  of 
them  as  at  the  time  of  making  such  conveyance 
and  settlement  shall  be  existing  undetermined 
and  capable  of  taking  effect;  and  in  the  mean- 
time, and  until  such  purchase    shall    be  made, 
the  said  money  shall  by  order  of  the  Court  of 
Chancery,  upon  application  thereto,  be  invested 
by  the  said  Accountant-Generai  in  his  name  in  the 
purchase  of  three  pounds  per  centum  consolidated 
or  three  pounds  per  centum  reduced  bank  annui- 
ties."   Therefore  the  Act  directs  for  two  purposes 
two  kinds  of  purchase,  viz.,  of  lands,  and  in  the 
meantime  of  consols.    Then  we  come  to  sect.  89, 
which  provides  that  **  when  by  means  of  any  dis- 
ability or  incapacity  of  the  person  or  persons,  or 
corporation  entitled  to  any  lands,  tenements,  or 
hereditaments,    to    be     purchased     under     the 
authority  of  this  Act,  the  purchase- money  for 
the  same  shall  be  required  to  be  paid  into  the 
Court  of  Chancery,  and  to  be  applied  in  the  pur- 
f^iBBe  of  other  lands,  &c.,  to  be  settled  to  the  like 
Qaes  in  pursuance  of  this  Act,  it  shall  be  lawful  for 
the  said  Court  of  Chancery  to  order  the  expenses 
of  all  purchases  from  time  to  time  to  be  made  in 
porsaancelof  this  Act,  or  so  much  of  such  expenses 
ss  the  said  court  shall  deem  reabonable,  to  be  paid 
by  the  said  commissioners  or  trustees  or  other 
persons  as  aforesaid,  who  shall  from  time  to  time 
pAy  such  sums  of  money  for  such  purposes  as  the 
■aid  court  shall  direct."    Now  those  first  words  of 
course  apply  as  a  description  of  what  property  is 
^en  by  the  company  on  which  the  money  arises  ; 
^•>  property  belonging  to  persons  who  are  under  a 
^^wility,  so  that  the  money  cannot  be  paid  to 
them  but  to  the  Court  of  Chancery.    It  shall  be 
^fal>  the  Act  says,  that  the  expenses  of  all  pur- 

^^'^^'cs  (not  purchases  of  luid  only),  or  so  much  as 


the  court  shall  direct,  shall  be  paid  by  the  com- 
missioners. Why  should  I  restrict  theword  P  "All 
purchases  from  time  to  time :"  why  the  purchase 
of  consols  just  applies  to  the  expression  "  from 
time  to  time."  That  is  a  literal  interpretation  and 
good  sense.  It  is  objected  that  the  term  *'  par- 
chase"  only  applies  to  a  reinvestment  in  land. 
Why  so?  They  must  purchase  consols.  The 
whole  transaction  is  a  prolonged  method  of  pur- 
chasing lands.  This  is  a  fair  reading — a  literal, 
and  I  think  a  right,  construction.  Then  it  is 
said  I  am  bound  by  some  of  the  cases,  especially  by 
the  case  of  Be  Saunders'  Estate  (L.  Bep.  8  Eq.  681). 
That  case  is  open  in  the  first  place  to  the  observa- 
tion that  no  reason  was  given.  I  do  not  say  that 
the  case  is  not  binding  upon  me  because  there  are 
no  reasons  given.  There  are  many  cases,  especially 
old  ones,  in  which  no  reasons  are  given.  But 
still  a  great  difi&culty  is  caused.  One  does  not 
know  on  what  principle  the  judgment  is  fonnded, 
and  may  suspect  that  the  judge  could  not  find  a 

food  reason  for  his  decision.  The  same  section  as 
have  before  me  is  read  by  James,  Y.  0.  as 
meaning  that  a  purchase  made  in  pursuance  of 
the  Act  means  a  purchase  made  oy  the  cbm- 
missioners  as  well  as  purchases  made  by  order  of 
the  Court  of  Chancery.  I  am  afraid  the  Yioe- 
Chancellor's  sense  of  what  ought  to  have  been 
enacted  persuaded  him  to  think  it  had  been 
enacted.  It  obviously  did  not  apply  to  that,  and 
it  was  only  his  strong  sense  of  abstract  justice 
which  made  him  decide  as  he  did.  But  I  do  not 
think  that  case  is  binding  upon  me  for  another 
reason.  It  is  opposed  to  a  decision  of  a  Lord 
Chancellor  overruling  another  Vice-Chancellor. 
The  other  case  is  that  of  the  Vicar  a/nd  Ohureh' 
wardens  of  8t.  Sepulchre's  (9  L.  T.  Rep.  N,  S.  819), 
in  which  the  Lord  Chancellor  (Westbury)  decides 
the  very  point  the  other  way.  There  is  another 
case  which  has  a  considerable  bearing  upon  the 
question,  Be  Strachan's  Eataie  (9  Hare,  185), 
which  is  a  decision  of  Tr  rner,  Y.C.  Though  I  see 
Sir  William  James  was  counsel  in  the  case,  he 
does  not  seem  subsequently  to  have  remembered 
it:  it  was  not  cited  before  him.  Be  Saunders* 
Estate,  therefore,  is  not  binding  upon  me.  I  was 
told  there  is  a  case  in  L.  Bep.  10  Eq.,  Be  Harrison's 
Estate,  opposed  to  this.  But  I  do  not  think  that 
case  is  in  the  contrary  direction.  That  was  a  case 
in  which  by  the  Act  the  corporation  was  to  pay 
the  costs  of  investments  in  lands.  There  were  no 
words  which  could  apply  to  the  purchase  of  bank 
annuities.  That  case  is  no  decision,  and  the 
words  here  do  not  admit  of  the  same  construction. 
The  reasonable  tendency  of  the  court  has  been  to 
make  the  Act  rational  and  just,  not  to  endeavour 
so  to  read  the  Act  as  to  exclude  persons  from 
receiving  the  costs  to  which  they  are  fairly 
entitled.  The  order  will  be  made  as  prayed  by  the 
petition. 

Solicitors :  Fisher  and  Fisher ;  Batdiff  and  Son. 
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Okas.  Diy.]        Ths  AiroRiTEt-GENBaAL  v.  Thb  Gab  Light  aitd  Ookb  Gokpaht.       [Okah.  Drr. 


(Before  Frt,  J.) 
Nov,  14, 15,  and  16,  1877. 


Thb  AiToiurET-GBNB&AL  v.  Thb  Gas  Light  and 

GOKB  GOMPAHT.  (a) 

Go*  company — ^jYuisoncd — Gki8  Clauses  Act  (10 
Vict.  0. 15)--ire<ropoZM  Ga«  ^c<  (28  ^  24  Fio<. 
c.  125) — Injimetion, 

In  on  action  to  restrain  a  gas  company  from 
creoUing  a  nuisance  at  their  gas  manufactory : 

Held,  that  the  Chsworhs  Clauses  Act  1847  is  in- 
corporated with  the  Metropolis  Qas  Act  1860, 
except  so  far  as  its  provisions  are  inconsisterU 
with  that  Act;  and  a  compcmy  performing  the 
ohUgaiions  of  the  Act  of  1860  cannot  justify 
creating  a  nuisance  by  setting  up  incapacity  to 
make  or  stvppVy  gas  without  so  doing. 

Seld  also,  thai,  even  if  the  company  were  at  liberty 
to  justify  themselves,  the  burden  of  proof  rested 
on  them  both  by  the  ordinary  law  and  by  the  Act 
of  1860,  sect.  52,  and  that  they  had  failed  to  die- 
Marge  that  burden  by  their  evidence. 

This  was  an  action  brought  by  the  Attorney- 
General  at  the  relation  of  the  Looal  Board  of 
Health  for  the  district  of  West  Ham,  in  the  county 
of  Essex,  a^^ainst  the  Gas  Light  and  Coke  Gom- 
pany,  for  an  iniunction  to  restrain  them  from 
creatiDg  a  nnisanoe  at  their  gas  manufactory  at 
Damning  Town,  which  is  in  the  district  of  West 
Ham. 

From  the  statement  of  claim  it  appeared  that  in 
1874  the  Imperial  Gras  Company  erected  certain 
premises  at  (banning  Town,  and  began  to  mann- 
nwtore  gas  there.  On  the  Ist  Jan.  1876  the 
Lnperial  Gas  Company  was  amalgamated  with 
the  defendant  company  under  the  title  of  the 
"  Gas  Light  and  Coke  Company,"  and  the  manu- 
factory at  Canning  Town  was  transferred  to  the 
latter.    From  the  time  when  the  manufacture  of 

Sfl  was  commenced  in  1874  at  this  manufactory, 
e  surrounding  inhabitants  have  been  annoy^ 
on  yarious  occasions,  more  or  less  ftrequent,  by  a 
▼ery  bad  smell,  which  came  from  thenoe  in  such 
volume  and  intensity  as  to  be  a  nuisance ;  it  also 
affected  their  comfort  and  health.  Li  1876  three 
occasions  were  specially  mentioned  when  the 
smell  was  very  bad  indeed — viz.,  the  20th,  21st, 
and  27th  ApriL  It  appeared  that  it  was  caused  by 
the  escape  of  sulphuretted  hydrogen,  which  was 
given  off  by  the  substances  used  to  purify  the 
gas  when  the  vessels  in  which  the  gas  was  puri- 
fied were  emptied.  They  also  discharged  from 
their  works  sulphurous  and  other  vapours  and 
noxious  and  offensive  smells.    The  plaintiffs  com- 

eaned  frequently  to  the  company  of  the  nuisance, 
t,  as  they  did  not  abate  it,  they  now  brought 
this  action,  and  claimed  an  injunction  to  restrain 
the  defendants  "from  carrying^  on  business  at 
the  said  manufactory  at  Cannmg  Town,  or  any 
of  the  processes  there  carried  on  by  them,  in 
such  a  manner  as  to  cause  a  nuisance." 

Bj  the  statement  of  defence  the  nuisance  was 
denied,  and  it  was  alleged  that  there  were  in  the 
immediate  neighbourhood  of  the  works  sewage 
pumping  works,  a  tar  distillery,  chemical  works, 
a  manufactory  of  vesuvians,  cement  works,  soap 
works,  and  other  gasworks ;  and,  moreover,  that 
the  site  on  which  the  defendants'  works  were 
erected  had  been  seJected  and  approved  of  by 
Parliament  as  a  puitable  place  for  the  purpose. 

(a)  Beported  bj  W.  C.  Bias,  Esq.,  Baiilster-at-Law. 


Moreover,  under  the  provisions  of  the  Hetropolitan 
Gas  Act  1860,  and  the  Imperial  Gas  Act  1869,  the 
defendants  alleged  that  they  are  compelled  under 
heavy  penalties  to  supply  gas  of  such  parity  aa  is 
prescribed  by  eertain  officers  appointed  by  the 
Board  of  Trade,  and  known  as  "  gas  referees. '  In 
order  to  produce  gas  of  the  purity  and  illumi- 
nating power  required  by  the  above-mentioned 
Acts,  the  defendants  are  obliged  to  adopt  certain 
processes  for  purifying  the  gas  made  by  them. 
The  processes  m  use  at  the  defendants'  manufac- 
tory are  the  best,  and,  in  fact,  the  only  processes 
known  to  science  for  this  purpose. 

The  defendants  also  denied  that  the  health  of 
the  surrounding  inhabitants  was  at  all  affected  by 
the  way  in  which  they  carried  on  their  mannfiusture 
at  the  works. 

Several  witnesses  were  examined,  and  it  was 
proved  that  from  1874  to  1876  the  lime  which  had 
been  used  at  three  other  works  belonging  to  the 
defendant  company  to  purify  the  gas  was  brought 
to  the  manufactory  at  Canning  Town  and  shot 
there.  This  caused  about  half  the  nuisanee  of 
which  the  plaintiffs  complained,  and  the  defendant 
company  did  not  maintain  that  they  were  antho- 
risea  or  compelled  by  their  Acts  to  do  this. 

During  the  trial  it  was  admitted  at  the  bar 
that  there  was  what  in  law  amounted  to  a 
nuisance,  but  that  it  was  of  an  intermittent 
character  and  caused  by  the  manner  in  which  the 
gas  was  purified,  though  the  process  used  was 
the  best  that  is  known.  The  Acts  which  Bffeot 
the  company  are,  the  Gk»  Clauses  Act  of  1847 
(10  Vict.  c.  15),  the  Imperial  Ghbs  Act  1854  (17  h 
18  Yiot.  c.  55),  the  Metropolitan  Ghis  Act  of  1860 
(23  &  24  Yict.  c.  125),  the  Metropolis  Gas  Act 
1860  (24  &  25  Yict.  c.  79),  the  Imperial  Gas  Con- 
pany's  Act  of  1866  (29  &  30  Yiot.  n.  352),  the 
Imperial  Gas  Act  of  1869  (32  k  33  Yiot.  a  128), 
ana  the  Gas  Light  and  Coke  Company's  Act  1876 
(39  k  40  Yict.  0.  225). 

Kay,  Q  C,  Aston,  Q.C.,  Bardswe%  and  B.  S. 
Webster  for  the  plaintiffs. — ^This  company  is  not  a 
public  body  in  any  sense,  but  simply  a  trading 
companv  associated  for  the  purpose  of  profit. 
We  challenge  them  to  show,  if  they  can,  that  they 
are  under  any  obligation  to  make  gas,  or  that  they 
are  obliged  to  make  it  where  they  do.  Thev  have 
the  libertv,  which  every  trading  company  has,  to 
choose  'wnere  to  make  it,  and  having  chosen  the 
place,  they  must  make  it  in  such  a  manner  as  not 
to  create  a  nuisance.  Under  the  Gas  Clauses  Act, 
where  the  Act  is  of  such  a  nature  as  to  distinctly 
contemplate  a  nnisaDce  being  created,  then,  of 
course,  the  nuisance  is  legalised.  But  there  is  the 
onus  of  showing  that  the  Act  is  of  that  nature,  and 
that  the  Tfork  cannot  be  carried  on  without  pro- 
ducing a  nuisance.  The  decisions  have  been  veiy 
much  indeed  against  trading  companies  who  assert 
that  they  cannot  carry  on  their  work  without  creat- 
ing a  nuisance  and  are  obliged  by  Act  of  Parliament 
to  carry  it  on,  creatmg  such  nuisance.  The 
Attorney' General  v.  The  Uorporation  of  Leeds  (22 
L.  T.  Rep.  N.  S.  330 ;  L.  Eep.  5  Ch.  583)  shows  thst 
an  authority  to  do  an  act  gives  no  authority  to 
create  a  nuisance,  and  that  the  persons  bo 
creating  the  nuisance  are  liable  to  be  indiotsd. 
The  Act  of  1860  provides  for  the  appointment  of 
"  refereea,"  whose  duty  it  is  to  require  the  gas 
supplied  to  be  of  a  certain  purity ;  but  sect.  52 
provides  that  the  standard  shall  be  such  as  can  be 
,  made  "  without  occasioning  a    nuisance  to  the 
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Ottghboarhood  in  which  the  works  are  sita- 
•to."  Every  part  of  these  Acts  keeps  the 
rights  of  the  pablio  with  regard  to  naisance 
intact  The  dexendants  are  tinder  no  obligation 
to  snpplT  gas.  Sect.  88  of  the  Act  of  1869  pro- 
vides *'  thcht  nothing  in  this  Act  shall  prevent  the 
oompany  from  being  liable  to  an  inoictment  or 
informatioQ  for  noisance,  or  to  any  other  legal 
proceedings  to  which  they  may  be  liable  in  conbe- 
qnence  of  any  such  operations."  The  case  of  the 
qL  Hden'e  Smelting  Company  y.  lipping  (12  L.T. 
Bep.  N.  S.  776 ;  H  H.  of  L.  Gas.  642,  650)  esta- 
Uishes  the  doctrine  that  the  great  povrers  which 
■re  given  to  companies,  althoagh  given  for  public 
purposes,  are  not  really  given  for  public  purposes, 
Irat  really  to  a  private  company,  and  must  be  exer- 
cised so  as  not  to  create  a  nuisance.  The  words  of 
the  Lord  Chancellor  in  that  case  mean  simply  this  : 
"WhenyoQ  are  considering  the  question  of  nui- 
wnce  by  interference  with  the  personal  comfort, 
it  is  quite  right  and  proper  to  consider  all  the 
raiTOunding  circumstances,  and  in  fact  the  court 
does  not  interfere  on  account  of  merely 
trivial  annoyance.  It  is  no  justification  of 
this  kind  of  nuisance  that  there  are  other 
works  in  the  same  neighbourhood  which 
produce  nothing  like  the  same  nuisance ;  or,  even 
if  they  did  produce  considerable  nuisance,  it  is 
dear  law  that  another  company  is  not  at  liberty 
to  come  into  the  same  neighbourhood  and  add 
another  nuisance  equal  to  or  greater  than  any- 
thing already  existing,  and  thereby  make  life  still 
more  uncomfortable."  Large  volumes  of  sul- 
phuretted hydrogen  issue  from  these  works,  which 
is  very  iniurious  to  health.  The  emission  is  not 
accidental  and  on  rare  occasions,  but  very  con- 
Btent,  though  not  continuous.  In  Saitau  v.  Du 
RtUd  (2  Sim.  N.  S.  133)  there  is  a  definition  of  a 
poblic  nuisance  which  covers  this  case. 

Benjamin,  Q.O.,  Daioeyy  Q.G.,  A.  L.  Smith,  and 
EonM,  for  the  defendants. — We  are  in  precisely 
the  same  position  as  if  we  were  ordered  by  Act  of 
Fyiiament  to  supply  gas,  within  the  limits  of  our 
district,  of  a  certain  degree  of  purity.  We  ^re 
•Iso  bound  to  make  it  at  Bromley,  because  we  have 
no  authority  to  go  elsewhere.  The  Attorney' 
Qmeral  v.  The  OoneervaUyre  of  the  Thames  (1  H.  & 
K  1)  shows  that  a  parliamentary  authority  to  do 
what  could  not  otherwise  be  done  without  com- 
antting  a  nuisance,  implies  an  authority  to  com- 
Biit  the  nuisance.  [Fet,  J.  referred  to  Bex  v. 
Paote  (4  B.  Sa  Ad.  30)  as  an  earlier  case  on  the 
^object.]  By  the  Act  of  1854,  sect.  6,  we  are 
<mcted  to  supply  gas  in  onr  district  if  re- 
quired. The  Act  of  i860  stands  higher  than  a 
priyate  Act,  because  it  is  a  public  Act,  and 
'^Q'rtiain  public  duties  are  imposed  on  the 
gu  companies  by  it.  Sect.  2  incorporates 
^6  Gasworks  Glauses  Act  of  1847,  except  so 
w  as  the  provisions  are  inconsistent  with 
wo  Act;  sect.  6  assigns  the  limits  of  the 
owtricts,  enables  the  Secretary  of  State  for 
the  Home  Department  to  alter  the  districts,  and 
^^'IpAtes  a  monopoly  for  each  company  in  its  dis- 
^ot ;  sect.  14  makes  it  obli^tory  on  the  company 
io  supply  gas  as  long  as  it  is  a  going  concern. 
It  18  not  necessary  now  to  consider  what  would 
ho  the  consequences  if  the  company  brought 
"Wmselyes  within  the  provisions  of  the  Windinij- 
™P  Act.  Sect.  17  obliges  the  company  to  supply 
RftB  -where  required,  and  sect.  22  obliges  them 
to  light  all  public  lamps  where  required  to  do  so 


by  the  local  authority.  ^  The  Imperial  Gas  Gom- 
pany's  Act  of  1869  recites,  that  under  the  pro- 
visions of  the  Metropolis  Gas  Act  1860,  the  com- 
Sany  is  under  an  obligation  to  supply  gas  to  the 
istrict  confided  to  them.     Sect.  44  provides  for 
the  appointment  of    ''referees,"   and    sect.    52 
provides  that  they  shall  ascertain  and  prescribe  a 
decree  of  purity  for  the  gas  supplied  by  the  oompany 
which  may  be  attained  without  causing  a  nuisance 
to  the  neighbourhood  in  which  the  works  are 
situate.    If  they  make  a  mistake,  and  order  us  to 
supply  gas  of  a  purity  which  we  cannot  do  with- 
out committing  a  nuisance,  nevertheless  we  must 
obey  their  orders.    We   are  under  a  statutory 
obligation  to  supply  gas,  and   if  in   order   to 
comply   with  the    directions  of  the  statute,   it 
is  necessary   to   create   a  nuisance,    we  are  at 
liberty  to  do  so  :  (Bex  v.  Pease,  6  B,  &  Ad.  30.) 
The   words   of  Blackburn,   J.,    in  the    Mersey 
Docks  V.  Oibhs  (14  L.  T.   Bep.   K    S.  671;   L. 
Bep.    1  H.    L.    93),    show    that   it  does    nd 
make  any    difierence  that   we  are   a  company 
established  for  the  purpose  of  making  a  profit 
for  our   shareholders,  and  not  a   public   body 
The    case  of  The   AUomey'Qeneral  v.   The  Oot" 
poraUon  of  Leeds  turned  upon  a  special  Act,  uid 
was  referred  to  by  the  Master  of  the  Bolls  in  The 
Attorney' OeneraL   v.    OoehermotUh   Local    Boatrd 
(L.  Ben.  18  Eq.  172  ;  30  L.  T.  Bep.  N.  S.  590). 
[Zoy,  Q.G.  called  attention  to  the  29th  section 
of    the   Gasworks    Glauses    Act    1847,    which 
provides  that  "Nothing  in  this  present  or  the 
special  Act  contained  snail  prevent  the  under- 
takers  from  being  liable  to  an  indictment  for 
nuisance,  or  to  any  other  legal  proceeding  to 
which  they  may  be  liable  in  consequence  of  making 
or  supplying  gas."    In  Broadbent  v.  The  Imperiat 
Qas  Oompany  (7  H.  of  L.  Oas.  600),  an  iiyunction 
was  granted  on   this  section,    and  it  was  held 
that,  in  consequence  of  that  section  being  intro- 
duced, the  right  of  action  against  the  oompany 
was  not  taken  away :  (Hhs  Hammersmith  Baiiwaiy 
Company  v.  Brand,  21  L.  T.  Bep.  K   S.  238; 
L.  Bep.  4  H.  L.   171.)]     That  provision  means 
that  nothing  in  the  Act  shall  exempt  the  oompany 
from  indictment,  but  it  does  not  take  away  any 
defence  they  had  before.    There  is  no  oblisation 
to  make  gas  in  the  Act  of  1847.    The  Act  of  1860 
compels  us  to  make  gas  in  such  a  way  as  to  caose 
a  nuisance ;  and  it  would  be  inconsistont  with  tha 
Act  to  make  us  liable  to  indictment  at  the  same 
lime. 

E&T,  J.  did  not  call  for  a  reply,  and,  after  stating 
the  facts,  continued: — This  information  is  filed 
upon  the  ground  of  public  nuisance  to  Her 
Majesty's  subjects.  Now,  it  was  admitted  by  the 
learned  counsel  for  the  defendants  that  a  public 
nuisance  had  been  created ;  and  therefore  it  would 
appear  at  first  sight  a  matter  of  course  that  an  in- 
junction should  go  in  torms  of  the  pray«*.  But 
then  the  learned  counsel  for  the  defendants  justi- 
fied that  nuisance ;  and  their  argument  was  this. 
They  said  :  "  We  are  under  an  obligation  to  supply 
gas  to  a  given  metropolitan  district,  which  is 
defined  by  the  Gas  Metropolis  Act  of  1860."  They 
said,  by  the  effect  of  the  Act  of  1869 — that  is,  the 
Imperial  Gas  Act  of  1869 — we  are  further  under  an 
obligation  to  supply  that  gas  with  not  more  than 
twenty  grains  for  every  IC^  cubic  feet  of  sulphur 
compounds  other  than  sulphuretted  hydrogen  for 
every  100  cubic  feet  of  gas  manufactured  and  sup- 
plied."   They  say  further,  that  under  the  Act  of 
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1869  they  had  anthority  to  take  the  land  by  which 
they  are  carrying  on  their  mannfactnre  at  Canning 
Town,  and  they  said :  '  As  a  matter  of  fact,  we 
undertake  to  prove  that  we  cannot  perform  the 
obligations  cast  upon  ns  by  the  Acts  of  1860  and 
1869  without  creating  a  nnisance,  and  therefore 
we  are  justified."  Now,  I  think  that  to  that  line 
of  argument  two  answers — and  saffioient  answers 
— ^have  been  given.  In  the  first  place, 
it  is  to  be  borne  in  mind,  as  has  been  recently 
pointed  out  by  Mr.  Kay,  that  the  General  Con- 
solidating Statute  of  the  Casworks  Clauses  Act 
of  1847  contAins  an  express  provision  that  nothing 
in  that  Act  or  in  the  Special  Act  shall  prevent  the 
undertakers  from  being  liable  to  legal  proceedings 
to  which  they  may  be  liable  in  consequence  of  the 
making  or  supplying  gas.  It  is  to  be  borne  in 
mind  that  that  Act,  except  so  far  as  its  provisions 
are  inconsistent  with  the  Act  I  am  about  to  refer 
to,  was  incorporated  with  the  Metropolis  Gas  Act 
of  1860.  Therefore,  I  take  it  to  be  clear  that  the 
whole  of  the  obligations  imposed  by  the  Act  of 
1860  were  made  liable  to  that  condition,  and  that 
a  company  performing  the  obh'gations  of  that  Act 
of  1860  coald  not  justify  themselves  from  pro- 
ceedings on  the  ground  of  nuisance  by  setting 
up  incapacity  to  make  or  supply  gas  without 
creating^  a  nnisance.  I  therefore  think  that  the 
foundation  of  that  argument  fails  as  a  question  of 
construction.  But,  even  if  it  did  not  do  so,  I  am 
of  opinion  that  the  defendants  have  not  succeeded 
in  their  justification.  It  is  to  be  borne  in  mind 
that  the  full  burden  of  proof  in  this  case  rests 
entirely  upon  those  who  say  that  they  cannot  do 
what  they  are  bound  to  do  without  creating  a 
nuisance.  That  would  be  the  result  of  the  ordi- 
nary law  upon  the  subject,  and  in  this  case  it  is 
especially  true,  because  the  provisions  which  fixes 
the  maximum  of  impurity  allowed,  which  is  to  be 
found  in  the  Act  of  1869,  is  in  these  terms.  The 
Act  appoints  referees,  who  are  to  consider  the 
means -to  be  adopted  for  purifying  gas  and  pre- 
venting nuisance.  Having  done  so,  it  provides 
(sect.  52)  that  the  "  referees  shall  from  time  to 
time  ascertain  with  what  degree  of  purity  the 
company  can  reasonably  be  required  to  make  and 
supply  gas  continuously  without  occasioning  a 
nuisance  to  the  neighbourhood  in  which  the 
works  are  situate,  and  shall  thereupon  pre- 
scribe and  certify  the  maximum  amount  of 
impurity  in  each  form  with  which  gas  sup- 
plied bv  the  company  should  be  allowed  to  be 
charged."  Gentlemen  of  eminence  and  skill  have 
been  appointed  referees.  They  have,  in  the  dis- 
charge of  their  duty  fixed  a  maximum,  and  they 
have  fixed  it  at  an  amount  which,  in  their  judg- 
ment, may  be  reasonably  required  without  occa- 
sioning a  nuisance  to  the  neighbour  hood  in  which 
the  works  are  carried  out.  This  is  therefore  the 
judgment  of  public  officers  appointed  for  the  pur- 
pose, to  the  effect  that  this  maximum  can  be 
attained  without  occasioning  a  nuisance  to  the 
neighbourhood.  The  defendants  say,  and  say 
truly,  that  in  this  court  the  judgment  of  those 
referees  is  not  binding,  and  that  they  are  at  liberty 
to  show  that  the  referees  have  fallen  into  error. 
They  have  accordingly  had  an  opportunity  of  so 
convincing  me  if  they  could  do  so.     They  have 

fiven  abundant  evidence  with  that  view ;  but  they 
ave  failed,  in  my  judgment,  to  discharge  the 
burden  of  proof  cast  upon  them  by  the  general 
law»  and  cast  ^pon  them  by  the  particular  section 


to  which  I  have  referred.  It  is  not  necessary  for 
me  to  say  whether,  if  the  affirmative  had  been  on 
the  plaintiffs,  I  should  have  come  to  the  conclafli<m 
that  the  gas  might  be  manufactured  at  the  re- 
quired degree  of  purity  without  committing  a 
nuisance.  It  is  enough  for  me  to  say  that  the 
defendants,  on  whom  the  burden  rests,  haying 
to  convince  me,  have  failed  so  to  oonvinoe 
me,  [His  Lordship  then  went  through  the 
evidence,  and  continued:]  It  follows  that  I 
am  of  opinion  from  what  I  have  already  said 
that  the  injunction  must  go.  But  there  is  one 
other  fact  to  which  it  is  impossible  I  should  not 
advert,  which,  in  my  opinion,  is  conclusive  of  this 
litigation,  irrespective  of  the  conclusion  I  have 
arrived  at  with  regard  to  the  general  process.  It 
is  this :  From  some  time  in  the  year  1874  down  to 
about  the  month  of  Sept.  1876  the  whole  of  the 
refuse  lime  from  three  other  works  of  the  defen- 
dant company  was  brought  in  barges  to  the  dock 
upon  this  land ;  was  transhipped  from  the  bargee 
to  trucks  without  being  covered  over  with  breeae 
or  anything  else  to  protect  it  from  the  operation 
of  the  air,  and  was  then  carried  from  those  trucks. 
It  was  tipped  out  on  the  land,  where  no  doubt  it 
was  covered ;  and  the  evidence  before  me  to  my 
mind  is  conclusive  to  show  thatthat  operation  must 
have  been  attended  with  a  great  increase  of  the 
nuisance  from  the  works,  estimated  at  something 
like  half  of  the  whole  smell  and  nuisance  which 
resulted  from  the  operations  earried  on  there. 
Now  it  is  not  pretended  there  was  any  obligation 
to  do  that  upon  this  land;  and  with  regard  to 
that,  it  appears  to  me  the  defendants*  case  is 
really  an  undefended  one,  and  that  the  suggestion 
that  the  injunction  should  be  limited  because  this 
Act  was  not  itself  connected  with  the  immediate 
process  of  manufacture  on  the  land  is  not  well 
founded.  It  appears  to  me  enough  to  justify  the 
injunction  during  the  period  in  controversy.  The 
defendants  were  committing  upon  their  land  that 
which  is  admitted  to  be  a  public  nuisance,  and 
thev  were  not  doing  that  under  any  statutory 
obligation.  The  injunction  must  therefore  go  in 
the  terms  asked  for ;  and,  of  course,  the  costs 
must  be  paid  by  the  defendants. 

At  the  request  of  the  defendants,  his  Lordship 
suspended  the  injunction  for  three  months,  with 
liberty  to  apply  to  himself,  as,  under  the  general 
order  of  the  Lord  Chancellor,  interlocutory  appli- 
cations are  not  to  be  made  to  him  (Fry,  J.)  unless 
he  so  directs. 

Solicitors  for  the  plaintiff,  Hillearys. 

Solicitors  for  the  defendants,  Willoughby  and 
Coz, 

QUEEN'S  BENCH  DIVISION. 

Friday,  Dec.  21, 1877. 

(Before  Losh,  J.) 

Hall  and  others  v,  Matob  of  Batlbt.  (a) 

Urban  eanitary  authority — Liability  of — Negli' 
gence  in  exPCuHng  work  instead  of  and  for 
owner— Public  Health  Act  1875,  ««.  21,  22,  23. 

By  eect,  23  of  the  Public  Health  Act,  in  the  case  of 
a  house  being  insujfficie^itly  drained,  Vie  local 
authority  "  shall  by  written  notice  require  *'  the 
owner  to  make  a  covered  drain  emptying  into  any 
sewer  which  they  may  use ;  and,  if  th^  fiotiee  U 
not  complied  with,  may  do  the  work  required, 

(a)  Beported  by  J.  M«  Lvlt,  Esq.,  Bteristar-ttt-Law 
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and  recover  in  a  twnmary  manner  the  expenses 
(neuirred  by  them  in  so  doing  from  the  oumer. 
Hdd,  ih€U,  %f  the  owner  waive  his  primd  fade 
right  to  make  the  drain  himself,  and  procure  it 
to  he  made  hy  the  servants  of  the  local  authority 
with  their  consent,  the  local  authority,  in  their 
public  capacity,  are  liahle  for  the  negligence  of 
ikeir  servants. 
This  was  a  case  reserved  for  fnrther  consideration 
by  Lnsh,  J.    The  factB  appear  from  the  written 
judgment. 
Waddy,  Q.C.  and  Forbes  for  the  plaintiff. 
WiUs,  Q.C.  and  Cave,  Q.G.  for  the  defendants. 

Our,  adv.  vuU. 
Dee.  21. — Lttsh,  J. — ^The  question  reserved  by 
me  at  the  trial,  and  which  was  argued  a  short 
time  ago,  is  whether  the  defendants,  being  the 
nrban  authority  of  the  borough  of  Batley  under 
the  Public  Health  Act  1875,  are  liable  for  the 
negligence  of  their  servants  in  the  mode  of  con- 
gtrocting  a  drain  for  the  plaintiffs  leadiDg  from 
their  mul  to  a  common  sewer,  whereby  the  front 
wall  of  the   mill  sank,  and  considerable  damage 
was  caQsed  to  the  building.    The  facts  are  these  : 
Id  Mav  1876  the  defendants  constructed  a  sewer 
in  Wellington-street  in  the  borough,  and,  in  so 
doing,  they  came  across  an  old  drain  of  the  plain- 
tiffs which  led  from  their  mill,  and  which  emptied 
into  an  ancient  common  drain  which  ran  along 
that  street.     On  opening  out  the  plaintiffs'  drain 
it  was  found    to  be  choking  up;    and,   at  the 
instance  of  the  plaintiffs,  and  with  a  view  to  the 
fnture  construction  of  a  new  drain  in  substitation 
for  the  old  one,  the  foreman  of  the  defendants, 
who  had  charge  of  this  description  of  work  done 
by  them,  as  the  urban  authority,  put  in  an  elbow, 
80  as  to  connect  the  drain  with  the  newly-con- 
strncted  sewer.    The  expense  of  this  communi- 
cation between   the   drain   and   the   sewer  was 
charged    to    the   plaintiffs,   and   paid   by  them 
to  the  corporation.    In  the  following  November  it 
was  found  that  the  time  had  arrived  when  the  new 
drain  must  be  made.    The  foreman  of  the  defen- 
dants, by  whom  the  elbow  had  been  put  in,  was 
Bent  for  by  the  plaintiffs,  and  told  that  they  wished 
the  drain  to  be  made  by  the  defendants  ;  and  afler 
some  in(piiries  as  to  the  quality  and  size  of  the 
pipes  which  would  be  required,  and  the  probable 
cost  of  the  work,  it  was  arranged  that  the  foreman 
ahonld  apply  to  the  engineer  of  the  defendants  for 
his  sanction,  and  that  being  obtained  should  pro- 
need  at  onoe  with  the  work.     Shortly  afterwards 
the  work  was  commenced  by  and  unaer  the  direc- 
tion of  the  foreman,  and  was  done  by  workmen  in 
the  employ  and  pay  of  the  defendants.    The  drain 
was  commenced  at  the  point  of  junction  with  the 
sewer,  and  carried  up  under  the  street  for  a  part 
of  the  way.     It  then  diverged  towards  and  was 
cftrried  on  to  the  mill  under  the  paved  footway, 
and  the  trench  dng  for  it,  opposite  to  the  mill,  was 
dug  dose  up  to  and  was  considerably  deeper  than 
the  foundation  of  the  building.  The  digging  of  this 
trench  along  the  whole  line  of  frontage  at  once, 
uiBtead  of  opening  it  by  degrees  and  undermining 
the  wall  as  it  proceeded,  was  the  negligence  com- 
plained of,  and  it  caused  the  front  of  the  mill 
to  sink.    There  was  oonsiderable  contest  at  the 
trial  as  to  whether  the   line  of  the  drain  was 
■elected    by    the    plaintiffs    or    by    the    fore- 
man;   also    whether    the    foreman    had    been 
misled  by  any  representation  of  the  plaintiffs  as 
to  the  depth    of  the   foundation.     The    ques- 
^M.    Oas.— Vol.  XI. 


tions  put  to  the  jury,  which  were  agreed  by 
the  counsel  on  both  sides  to  be  the  questions 
raised  by  the  evidence,  were,  first,  whether  the 
foreman  was  misled,  and  prevented  from  taking 
such  precautions  as  he  otherwise  would  have  taken ; 
and,  secondly,  if  he  was,  whether,  in  the  ooursa 
of  the  digging,  the  foundations  were  disclosed  so 
that  it  could  be  seen  what  their  depth  and  character 
were.  The  jury  found  against  the  defendants; 
and  it  was  agreed  that  the  damages  should  be 
referred  to  arbitration  if  the  verdict  was  sustain- 
able in  point  of  law.  The  objection  taken  at  the 
trial,  and  which  has  been  elaborately  argued 
before  me,  was  that  the  act  of  the  urban 
authority  in  doing  such  work  as  volunteers  at 
the  request  of  the  plaintiffs  was  ultra  vires,  and 
therefore,  although  the  individuals  who  did  or 
who  sanctioned  the  doing  of  it  might  be  respon- 
sible in  their  own  persons,  this  aotion,  wtiich 
sought  to  charge  the  liability  upon  the  rates, 
could  not  be  maintained.  Agreeing  as  I  do  with 
the  general  scope  of  the  argument  on  the  part  of 
the  aefendants,  I  am  of  opinion  that  it  is  not 
applicable  to  this  particular  work.  It  is  not  like 
the  case  put  of  the  urban  authority  entering  into 
a  contract  to  build  a  house,  or  a  wall,  or  to  do  any 
other  work  unconnected  with  their  functions  as  a 
sanitary  body.  The  2lRt  section  of  the  Act  gives 
a  right  to  every  owner  of  property  in  the  district 
to  oonstruct  his  drain  so  as  to  cause  it  to  empty 
into  the  sewer,  on  giving  notice  and  complying  with 
the  requisition  of  the  urban  authority  in  respect 
of  the  mode  of  communication;  and  the  23rd 
section  makes  it  the  duty  of  the  urban  authority, 
when  a  house  is  without  a  drain  sufficient  for 
effectual  drainage  (which  was  the  case  here),  to 
require  the  owner  to  make  a  drain  so  as  to 
carry  off  the  sewage  from  his  premises.  It 
is  true  that  they  could  not  have  compelled  the 
plaintiffs  to  carry  their  drain  as  far  as  Welling- 
ton-street, because  the  sewer  there  was  more 
than  one  hundred  yards  distant  from  the 
mill ;  but  if  the  plaintiffs  had  refused  to  do  so, 
they  might  have  compelled  them  to  empty  into 
some  cesspooL  By  some  means  or  other  they 
might  have  compelled  them  to  carrv  off  the  drain- 
age from  the  mill,  so  that  it  should  not  become  a 
nuisance,  and  in  the  event  of  their  not  complying 
with  such  a  requisition,  might  have  done  what  they 
actually  did — namely,  make  the  drain  themselves 
and  charge  the  plaintiffs  with  the. cost  of  the  work. 
The  conditions  prescribed  by  the  23rd  section  as 
a  preliminary  to  the  sanitary  body  taking  the 
work  out  of  the  hands  of  the  owner  have  regard 
solely  to  his  rights.  It  is  not  permitted  to  them 
arbitrarily  to  interfere  and  do  the  work  at  the 
owner's  expense  without  first  giving  him  the 
opportunity  of  doing  it  himself.  But  if  they  were 
to  do  so,  he  is  the  only  person  who  could  com- 
plain. The  Act  requires  that  the  work  shall  be 
done  by  the  one  party  or  the  other,  and  surely  the 
owner  may  waive  the  option  given  him  by  the  Act 
if  he  pleases,  and  agree  with  the  urban  authority 
that  the  drain  shall  be  made  by  them  as  if  the 
preliminaries  had  been  observed.  So  far  from  this 
being  work  implicitly  forbidden  by  the  Act  to  be 
done  by  the  urban  authority,  which  is  the  point 
of  the  argument,  it  is  precisely  the  work  which 
they  are  required  to  do  in  the  event  of  the  owner 
declining  to  do  it  himself.  The  objection  therefore 
certainly  fails.  It  is  too  late  to  contend,  after  the 
oases  cited  in  the  argument,  that  the  defendants 
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are  not  responsible  for  this  negligenoe.  The  per- 
sons who  were  guilty  of  it  were  the  servantB 
employed  by  Uiem  to  do  this  porticolar  work.  If 
damage  ensues  as  the  oonseqaenoe  of  work  pro* 
perly  done,  it  must  be  sought  for  by  a  daim  for 
oompensation;  bat  if  as  the  resolt  of  nej^ligenoe  in 
the  doing  of  it,  it  is  properly  the  subject  for  an 
action.   My  judgment  therefore  is  for  the  plaintiflfs. 

Jtidgment  for  ths  plawtiff$, 

SolicitorB  for  the  plainti&,  Jjaytan  and  Jaquee ; 

Solicitor  for  the  defendant,  /.  A,  Dean. 

Thureda/y,  Jan.  24, 1878. 
(Before  Cocxbusn,  G.J.  and  Manistt,  J.) 

Gkbat  YABHOtTTH  (apps.)  V.  Olsbk  of  thx  Feaob 
OF  THB  GiTT  OF  LoNDON  (resp.)  (a) 

Poor  law — Derivative  eeHUment — TTtfe— 39  ^  40 

Viet.  6.  61,  8.  85. 
A  crvmAndl  Umatio  pau/per  was  adjudged  to  he 
eetUed  in  the  appw^ante*  parish,  in  which  her 
hwhand  was  horn.    The  Muhand  had  aeqwred 
no  settlement ;  hut  his  derivative  settlemerU,  which 
his  father  had  acqui/red,  was  elsewhere  than  in  the 
appellants*  parish. 
Held   thai,   oy   the   ZSth  section  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act  1876, 
this  was  a  case  excepted  from  the  operation  of  that 
Act,  and   thai  the  pauper's  settlement  was  her 
hushand^s  derivative,  and  not  his  hirth,  settle* 
ment. 
This  was  an  appeal  from  the  adjudication  of  a  legal 
settlement  between  the  parish  of  Great  Yarmouth 
(apps.)  and  the  Glerk  of  the  Peace  of  the  Gity 
of  Ijondon  (resp.) ;  in  which  a  special  case  was 
stated  between  the  parties  by  consent  and  by 
order,  under  the  12  h  18  Yict.  0.  45,  s.  11. 

1.  On  the  5th  Feb.  1877  Hannah  Louisa  V\ak 
was  indicted  at  the  Gentral  Griminal  Gourt  for  the 
wilful  murder  of  James  Day. 

2.  Upon  her  being  arraigned,  evidence  was 
given  of  insanity,  and  she  was  found  by  the  juiy 
not  to  be  in  a  fit  state  of  mind  to  plead  to  the 
indictment,  whereupon  the  court  ordei^  her  to  be 
kept  in  strict  custody  until  Her  Majesty's  pleasure 
should  be  known. 

3.  On  the  8th  Deo.  1872  the  said  Hannah 
Louisa  Fisk,  then  Hannah  Louisa  Day  (spinster), 
married  James  Fisk. 

4.  James  Fisk  was  bom  on  the  9th  Dec.  1843  at 
Great  YiEomouth,  in  the  appellants'  parish,  and  is 
the  son  of  George  and  Mary  Fisk,  but  the  said 
James  Fisk  never  acquired  a  legal  settlement  in 
his  own  right. 

5.  A  few  weeks  after  the  birth  of  James  Fisk 
his  parents  Ghorge  and  MJary  Fisk,  taking  him 
with  them,  went  to  reside  in  the  parish  of  Gorle- 
ston,  in  the  coun^  of  Suffolk. 

6.  George  and  Mary  Fisk,  with  their  son  James 
Fisk,  continued  to  reside  in  that  parish  until 
Michaelmas  1859,  when  they  returned  to  Great 
Yarmouth. 

7.  During  his  residence  in  the  parish  of  Gk>rle- 
ston,  and  before  the  said  James  Fisk  was  sixteen 
years  of  aoe,  the  said  George  Fisk  acquired  a  settle- 
ment in  Gorleston  parish,  and  did  not  before  the 
said  James  Fisk  attoined  the  age  of  sixteen  years 
acquire  any  subsequent  legal  settlement. 

8.  James  Fisk  was  not  emancipated  until  about 
two  months  after  George  Fisk  returned  to  Gieat 

(a)  Beportod  bf  IL  W.  MoKxli.4b,  Eiq.,  Bunstar-at-Law. 


Yarmouth  in  1859,  when  he  attained  the  age  of 
sixteen  years,  and  he  has  never  acquired  an  inde- 
pendent settlement,  nor  has  his  wife,  the  said 
Hftiinah  Louisa  Fisk,  ever  acquired  a  setUementin 
her  own  right. 

9.  On  the  15th  Feb.  1877,  Hannah  Lonisa  i^sk 
was  in  custody  by  order  of  the  court  as  aforesiud 
in  the  gaol  of  Newgate,  which  is  in  the  oity  of 
London. 

10.  On  the  said  15th  Feb.  1877  two  jastioea  of 
the  city  of  London,  by  authority  of  the  7ih  section 
of  3  &  4  Yict.  c.  54,  made  an  order  by  whioh  they 
adjudged  Hannah  Louisa  Fisk  to  be  legally  settfed 
in  tiie  parish  of  Great  Yarmouth,  on  the  ground 
that  her  husband  was  bom  in  Great  Yarmoath, 
and  directed  the  appellants,  the  guardians  of  tiie 
poor  of  that  parish,  to  pay  weekly  to  Uie  superin- 
tendent of  the  Broadmoor  Lunatic  Asylum,  to 
which  Hannah  Louisa  Fisk  was  about  to  be  re- 
moved, the  sum  of  14«. 

11.  The  appellants  have  appealed  to  the  quarter 
sessions  for  the  city  of  London  against  the  above 
order,  upon  the  ground  that  Hannah  Louisa  Fidi's 
settlement  is  the  settlement  of  (}eor^  Fisk,  as  her 
husband  James  Fisk  never  did  acquire  any  aettie- 
ment  apart  and  distinct  from  his  fathei^s  settle- 
ment, and  that  the  35th  section  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Aot  1876  by 
its  proviso  exempts  from  the  operation  of  that  sec- 
tion the  case  of  a  wife,  and  the  status  of  a  wife  as 
to  settlement  is  unaltered.   The  appellants  further 
allege  that  the  Act  of  1876  not  bemg  retrospective 
can  nave  no  application  to  this  casa 

12.  The  respondent  on  the  other  hand  contends 
that,  as  sect.  o5  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act  1876  (39  &  40  Yict.  a  61) 
abolishes  derivative  settlements  subject  to  certain 
exceptions  within  which  this  case  does  not  fidl,the 
said  James  Fisk  cannot  take  the  settlement  of  his 
father  George  Fisk,  which  he  had  acquired  in 
Gorleston,  but  can  only  take  his  presomptive 
birth  settlement  in  the  appellants  parish  of 
Great  Yarmouth.  The  respondent,  therefore, 
contends  that  the  order  appealed  against  was 
rightlymade. 

13.  The  opinion  of  this  court  was  sought  as  to 
whether  the  order  was  rightly  made  upon  the 
parish  of  (heat  Yarmouth,  and  it  was  agreed 
between  the  parties  that  a  judgment  in  con- 
formity with  the  decision  of  this  court,  and  for 
such  costs  as  this  court  should  adjudge,  should  be 
entered  on  motion  by  either  party  at  the  next 
quarter  sessions  to  be  held  for  the  oity  of  London 
uter  the  decision  of  this  court  shall  have  been 
given. 

The  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  (39  &  40  Yict.  c.  61)  was  passed 
on  the  15th  Aug.  1876. 

By  sect.  8)5: 

No  person  shall  be  deemed  to  have  derived  a  setflflmwi 
from  sDy  other  penon,  whether  by  Mzentsm,  ertttto^  cr 
otherwise,  except  in  the  ease  of  a  wife  from  ner  hasbeadt 
and  in  the  oaae  of  a  child  nnder  the  age  of  sixteen,  which 
child  shall  take  the  settlement  of  its  fatiier  or  of  tts 
widowed  mother,  as  the  oaae  may  be,  up  to  thai  age,  aai 
flhall  retain  the  settlement  ao  taken  vntil  it  shall  aoqnuhe 
another.  An  illegitimate  child  ahaU  retain  the  settlemfliit 
of  its  mother  nntil  snoh  child  aoadzea  another  aetUe- 
ment.  If  any  child  in  this  section  mentioned  ahaO 
not  have  aoqnired  a  settlement  for  itself,  or  beinff  a 
female  shall  not  have  derived  a  settlement  frc^JMr 
husband,  and  it  cannot  be  shown  what  settlonent  seflh 
child  or  female  derived  from  the  parent  wititoat  iaoiuxiiiff 
into  the  derivative  setUement  of  each  pazfn;t»  wun  dhila 
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«r  Cemale  ahaU  be  deemed  to  be  lettied  in  the  poruib  in 
wliiflih  he  or  ahe  was  bom. 

By  sect.  36: 

Tha  proviaioiui  relating  to  aetttement  ahall  not  apply 
to  any  panper  xemoTed  nnder  any  order  of  remoral,  or 
without  anch  order  under  the  previaion  in  that  behidf 
aontauied  in  the  Union  Chaz^bilil^  Act  1885,  before 
the  paairinf  of  thia  Aot,  or  m  receipt  of  non-reaident 
liUef  lawfuly  given,  or  in  reapeot  of  whom  any  order  of 
samoTal  ahall  be  pending  at  the  paaaing  of  thia  Act. 

Bealey  and  Poyser  appeared  for  the  appeUants, 
but  irere  stopped  by  the  Court. 

Poland  (with  him  Mead)  argued  for  the  re- 
spondent.— ^Here  the  criminal  lanatic  had  derived 
»  settlement  from  her  husband,  and  that  settle- 
ment, whatever  it  is,  mnst  be  her  legal  settlement, 
whether  the  Act  of  1876  applies  or  not.  If  that 
Act  does  not  apply  in  any  way,  then  the  respon- 
dent mast  fail  on  this  appeal;  ont  the  first  words 
of  sect.  35  provide  that  no  person  shall  be  deemed 
to  have  derived  a  settlement  from  any  other 
person,  whether  by  parentage,  estate,  or  other- 
wise, except  in  two  specified  cases :  no  doubt  the 
first  exception  applies  to  this  woman  so  far  as  the 
dsriTation  of  her  settlement  from  her  husband 
extends,  but  that  settlement  cannot  be  derived 
from  anybody  else.  As,  therefore,  James  Fisk 
aoqaired  no  settlement,  his  wife's  settlement  must 
be  his  birth  settlement.  By  the  last  dause  of  the 
36ih  section,  James  Fisk's  children,  if  he  had  any, 
would  be  settled  where  they  were  born,  unless 
thev  took  their  father's  birth  settlement.  It  never 
oould  have  been  intended  to  separate  children 
from  their  parents. 

CocKBUSjr,  G.J.— When  that  anomaly  becomes 
manifest,  perhaps  we  eihall  have  another  statute 
on  the  subject,  and  it  is  to  be  hoped  that  it  may 
be  more  easy  to  interpret  than  this  Act  of  1876. 
The  present  case,  however,  is  clearly  excepted 
from  Its  operation,  and  the  lunatic's  settlement  is 
that  of  her  husband,  as  it  was  before  the  Act 
passed.    The  appeal  must  be  allowed. 

Mahistt,  J. — ^I  am  of  the  same  opinion. 

Judgmenifor  (vpptUUuiUi, 

Solicitor  for  appellants,  Alfred  F.  Barnard. 
Solicitor  for  respondent,  the  OUy  BolicUar. 


Thursday,  Jan.  24,  1878. 

(Before  Gockbubn,  G.J.  and  M^nisit,  J.) 

Baetoh  Bbgib  (apps.)  v.  Liyb&fool  (reeps.)  (a) 

Foot  law — Berivabwe  seUlement — Child — Pending 
order— Quatihed  order— 89  ^  40  Vict.  e.  61,  se. 
35  and  36. 

By  an  order  qf  removal  from  {h$  reepondenU* 
parteh  to  the  appeUante'  vnion,  made  in  1875, 
a  payper'B  eeaUment  woe  adjudged  to  he  his 
father  $  birth  settlement.  AJUr  the  passing  of 
the  Bimded  Paarishes  and  Poor  Law  Amend" 
fnent  Act  1876,  this  order  was  quashed  on  appeal 
hy  the  High  Court  of  Justice  on  the  ground  that 
the  pauperis  settlement  was  that  acquired  by  his 
grandfather,  neither  he  nor  his  fiiher  having 
amnred  any  settlement.  An  e»aeG/y  simildr 
order  was  then  made  between  the  same  paHies, 
which  was  admittedly  in  pursuanee  of  tne  ^th 
section  of  the  Act  of  1876. 

JETsId  that,  notunthstanding  the  aUeration   of  the 
(a)  fi^portad  by  M.  W.  MoKillab,  Esq.,  Banirtflr-At-Law. 
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law,  thejparties  were  concluded  by  the  quashinq  of 

the  previous  order  of  removal;  and  further,  tkat 

the  preview   order  was  pending  in  respect  of 

this  pamper  at  the  time  of  the  passing  of  the  A<k 

of  1876,  and  therefore  his  settlemsnt   was   not 

subject  to  the  opercUion  of  the  Act. 
This  was  a  special  case  reserved  at  quarter 
sessions,  and  stated  by  the  parties  in  an  appeal 
from  an  order  of  removal  of  a  pauper,  in  wmch 
the  guardians  of  the  poor  of  the  Barton  Begis  Poor 
Law  Union,  partly  in  the  dty  and  county  of 
Bristol,  and  partly  in  the  county  of  Gloucester, 
were  appellants;  and  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Liverpool 
in  the  borough  oi  Liverpool  and  county  of  Lan- 
caster,  were  respondents. 

On  the  15th  May  1877  an  order  for  the  removal 
of  the  pauper,  John  Davis,  from  the  respondents' 
parish  to  the  appellants'  union  was  made  under 
the  hands  and  seals  of  two  justices  of  the  borough 
of  Liverpool,  and  was  duly  served  on  the  appel- 
lants on  or  about  the  2Srd  May  1877,  togetner 
with  a  statement  of  the  grounds  of  removal 
signed  by  the  respondents. 

On  or  about  the  19th  June  1877  the  appellants 
gave  notice  and  delivered  grounds  of  appeal  to 
uie  respondents. 

The  said  appeal  came  on  for  hearing  before  the 
Becorder  of  liiverpool  at  the  quarter  sessions 
holden  in  and  for  the  borough  of  Liverpool  on  the 
7th  July  1877,  and  it  appeanng  that  no  facts  were 
in  dispute,  and  that  tne  case  turned  upon  ques- 
tions of  law  onlv,  it  was  then  agreed  by  and  be- 
tween the  appellants  and  respondents  that  the 
said  appeal  should  be  respited  upon  certain  terms 
not  material  to  be  set  forth,  and  that  in  the  mean- 
time the  present  special  case  should  be  stated, 
and  the  opinion  of  tnis  court  obtained  thereon. 

The  appellants  and  respondents  admitted  respec- 
tively the  several  allegations  in  various  grounos  of 
removal  and  appeal,  which  included  the  following 
factB: — 

In  1795  Bichard  Davis,  the  pauper's  grandfather, 
acquired  a  settlement  by  apprenticeship  in  the 
parish*  of  Bedminster,  which  is  no  part  of  the 
appellants'  union. 

In  1809  John  Davis,  the  pauper's  father,  was 
bom  in  the  appellants'  union. 

In  1810  the  last  lepl  settlement  of  Bichard 
Davis  was,  at  the  mstance  of  a  parish  in 
the  appellants'  union,  adjudicated  to  be  in 
the  parish  of  Bedminster;  and  Bichard  Davis 
and  his  son  John  Davis,  the  pauper's  father,  were 
ordered  to  be  removed  to  Bedminster  from  the 
appellants'  union.  No  appeal  was  made  afl^inst 
the  order,  but  it  appeared  that  Bichard  Davis 
and  his  son,  John  Davis,  the  pauper's  father, 
afterwards  received  out-door  relief  in  that  parish 
of  the  appellants'  anion  from  which  they  haa  been 
ordered  to  be  removed,  sach  relief  being  by  consent 
and  at  the  expense  of  the  Bedminster  parish. 

John  Davis,  the  pauper's  father,  has  acquired  no 
settlement  to  the  present  time. 

On  the  17th  Nov.  1842  the  pauper  was  bom  in 
the  appellants'  union. 

On  the  30th  Nov.  1875  an  order  was  made, 
at  the  instance  of  the  respondents,  by  two  justices 
of  the  ^thorough  of  Liverpool,  by  which  the  last 
legal  jlttlement  of  the  panper  was  adjudicated  to 
be  iir  the  appellants'  union,  and  the  pauper  was 
ordered  to  be  removed  thereto  from  the  respondents* 
parish. 
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In  Jan.  1876  the  appellants  appealed  against 
this  order  to  the  Liverpool  Quarter  Sessions, 
when  the  recorder  found  as  a  fact  Uiat  the  removal 
order  of  1810  was  never  executed,  excepting  so 
far  as  acquiescence  by  the  payment  and  relief 
aforesaid  was  an  execution  of  the  order.  The 
recorder  held  that  the  parish  of  Liverpool,  not 
being  a  party  to  the  said  order  of  1810,  was  not 
bound  by  it  under  the  circumstances,  and  there- 
fore iftffirmed  the  said  order  of  30th  Nov.  1875, 
su^'ect  to  a  special  case. 

On  the  21st  April  1877  this  special  case  came 
on  to  be  argued  in  this  court,  and  was  reported  as 
Clifton  Union  (apps.)  v.  Overseers  of  Liverpool 
(resps.)  (L.  Bep.  2  Q.  B.  Div.  540) ;  the  appellants' 
union,  which  is  now  called  Barton  Begis^  being 
then  known  as  the  Clifton  union.  The  Court  held 
thai  the  arrangement  for  the  relief  of  the  pauper 
and  his  father  amounted  to  an  execution  of  the 
order  of  removal  of  1810,  and  that  the  order  was 
therefore  binding  upon  all  the  world.  The  order 
of  removal  of  the  30th  Nov.  1875  was  accordingly 
quashed. 

The  order  of  removal  in  the  present  appeal  was 
made  subsequently  to  the  quashing  of  the  previous 
order. 

The  Divided  Parishes  and  Poor  Law  Amend* 
ment  Act  1876  (39  &  40  Vict.  c.  61)  was  passed  and 
came  into  operation  on  the  15th  Aug.  1876 ;  sects. 
35  and  36  are  to  be  found  set  out  in  the  report  of 
the  last  case  (Qreai  Yarmouth  v.  Oify  of  London). 

llie  appellants  affirmed,  and  the  respondents 
denied,  that,  at  the  time  of  the  passing  and  coining 
into  operation  of  the  said  Act,  the  said  order  of 
the  30th  Nov.  1875,  and  the  said  order  of  sessions, 
and  the  said  order  of  the  High  Court  of  Justice 
made  quashing  the  same  respectively,  were  or  one 
of  them  was  a  pending  order  of  removal  within 
the  true  intent  and  meaning  of  the  36th  section  of 
the  said  Act. 

The  respondents  affirmed,  and  the  appellants 
denied,  that,  under  the  circumstances  of  the 
quashing  of  the  said  order  of  the  30th  Nov.  1875 
at  the  time  and  in  the  manner  aforesaid,  and  of 
the  passing  and  coming  into  operation  of  the  said 
Actf  and  of  the  said  pauper  being  chargeable  to 
the  respondents'  parisn  on  the  said  15th  May  1875, 
it  was  competent  according  to  law  for  the  justices 
to  make  tne  order  of  removal  of  the  said  15th 
May  1877;  and  that  under  and  notwithstanding 
the  facts  respectivelv  admitted  as  aforesaid  the 
said  order  of  removal  of  the  said  15th  May  1877 
was  and  is  a  good  and  valid  order  of  removal 
according  to  law. 

In  case  the  High  Court  of  Justice  should  be  of 
opinion  that  the  said  order  of  the  30th  Nov.  1875 
was  not  a  pending  order  of  removal  within  the 
true  intent  and  meaning  of  the  said  Act,  and  that 
the  said  order  of  the  said  15th  May  1877  was  and 
is  a  good  and  valid  order  of  removal  according 
to  law,  the  said  appeal  of  the  19th  June  1877  was 
to  be  dismissed  with  costs,  such  costs  to  include 
all  costs  of  the  appeal  to  the  Liverpool  Quarter 
Sessions,  except  the  costs  of  the  day  of  hearing 
at  such  sessions.  In  case  the  said  court  be  of  the 
contrary  opinion  on  either  of  the  above-mentioned 
points,  the  said  order  of  the  15th  May  1877  was 
to  be  quashed  with  costs,  such  costs  to  in- 
clude all  costs  of  the  appeal  to  the  Liverpool 
Quarter  Sessions,  except  the  costs  of  the  day  of 
hearing  at  such  sessions. 

The  question  tor  the  opinion  of  the  court  was. 


whether  the  respondents'  order  of  the  15tb  May 
1877,  under  the  circumstances  above  detailed,  was 
a  valid  order. 

Charles,  Q.C.  and  Oreene  argued  for  the  appel- 
lants.— There  are  two  questions  to  be  considered : 
first,  whether  the  order  of  this  court  qoaahing 
the  previous  order  of  removal  is  oondusive 
between  these  parties,  who  are  the  same  as  before; 
and,  secondly,  whether  this  is  a  pauper  in  reepeot 
of  whom  anv  order  of  removal  was  pending  at  the 
passing  of  the  Act  of  1876.  Aocoraing  to  Bum's 
Justice,  vol.  iv.  "Poor,"  pp.  822,  826,  and  831 
"  Order  confirmed  binds  all  the  world ; "  and 
"  Order  quashed  binds  the  parties ; "  although 
"Order  quashed  does  not  bind  third  parties." 
This  is  so  without  reference  to  the  Act  of  1876, 
sect.  36  of  which  expressly  excepts  from  the 
provisions  relating  to  settlement  in  that  Act 
"any  pauper  removed  under  any  order  of  re- 
moval, "  or  in  respect  of  whom  any  order  of  re- 
moval shall  be  pending  at  the  passing  of  this 
Act."  The  quasned  order  must  be  binding  on 
the  parties  thereto,  notwithstanding  that  the  exist- 
ing law  has  abolished  the  derivative  settlement 
upon  which  it  was  based.  This  must  be  the  effect 
under  any  circumstances,  but  d  fortiori  when  the 
pauper  is  one  in  respect  of  whom,  as  in  this  case, 
an  order  of  removed  was  pending  on  the^  15th 
Aug.  1876,  and  in  oonsequence  Uie  case  is  ex- 
pressly excepted  from  the  operation  of  the  Act. 

E.  Clarke  for  the  responaents. — ^The  appellants 
must  show  that  the  present  order  is  in  contra- 
vention of  the  decision  of  this  court  before  the 
respondents  can  be  estopped.  The  effect  of  the 
order  of  removal  of  the  30th  Nov.  1875,  which  has 
been  quashed,  was  merely  that  the  last  legal 
settlement  of  the  pauper  was  in  the  appellants' 
union.  This  division  of  the  High  Court  has  said 
that  under  the  then  existing  law  that  settlement 
was  not  in  the  appellants'  union.  Since  then, 
however,  the  derivative  settlement,  upon  which 
that  decision  was  based,  has  been  abolished  by 
sect  35.     The  decision  of  21st  April  1877  was 

S'ven  with  respect  to  the  old  law  existinff  before 
e  passing  of  the  statute  of  1876,  and  is  not 
necessarily  conclusive,  even  between  the  same 
parties,  under  the  changed  cireumstances  of  the 
new  law.  In  Eeg.  v.  Wye  (7  A.  &  E.  761)  it  was 
held  competent  to  give  in  evidence  the  dissolution 
of  a  marriage  as  void  ah  initio,  subsequent  to  a 
previous  oraer  of  removal,  for  the  purpose  of 
upsetting  an  order  based  on  the  previous  order, 
aUhough  the  previous  order  had  oeen  confirmed 
on  appeal.  [CocKBUBif,  C. J. — ^That  was  an  alters- 
tion  of  fact,  not  of  law.]  It  is  admitted  that  if 
the  previous  order  had  never  existed  this  one 
would  have  been  valid,  and  sect.  35  now  dearly 
prevents  the  respondents  firom  removing  the 
pauper  to  Bedminster,  as  they  mi^ht  have  done 
under  the  old  law.  The  36th  section  was  not  in« 
tended  to  protect  from  the  operation  of  the  Act 
every  pauper  about  whose  settlement  there 
happened  to  be  a  discussion  at  a  particular 
moment.  At  the  passing  of  the  Act  the  <nrder  tken 
under  appeal  was  not  pending. 

CocKBU&N,  C.J. — I  am  of  opinion  that  this  order 
cannot  be  upheld,  and  must  be  quashed.  An 
order  in  respect  of  this  pauper  was  made  in  1875, 
on  behalf  of  the  responaent  parish,  directing  re- 
moval to  the  appellants'  union.  There  was  an 
appeal  to  quarter  sessions,  and  afterwards  to  this 
court,  the  effect  of  which  was  to  quash  the  order. 
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Whether  the  determination  of  that  appeal  was  in 
•ooordanoe  with  a  snbseqnent  statnte  or  not,  it 
moat  be  bindiog  and  conolusive  for  ever  between 
the  parties  thereto :  it  coold  not  have  been  in- 
tended that  a  settlement  should  be  determined 
otherrnse  than  nnder  the  law  existing  at  the  time 
of  an  order  of  removal ;  and  when  judicially  deter- 
mined, or  not  appealed  against,  the  settlement 
cannot  be  altered  by  any  subsequent  change  of 
the  law.  When  an  order  is  quashed,  that  decision 
is  conclusive  between  the  parties  to  the  order, 
although  it  is  not  binding  upon  any  one  else.  As 
to  the  d6th  section  of  the  Act  of  1876,  I  think  a 
similar  distinction  may  perhaps  be  drawn.  I  would 
^uard  myself  from  saying  tnat  a  pending  order 
IS  free  from  the  operation  of  the  Act,  if  questioned 
by  parties  not  concerned  by  the  onier.  I  would 
not  say  that  the  existence  of  an  order  of  removal, 
not  yet  finally  determined  on  appeal,  is  sufficient 
to  hedge  the  pauper,  to  whom  it  relates,  from  the 
application  of  the  principles  of  the  new  law  :  it  is 
enough  that  in  this  case  an  order  concerning  this 
pauper  was  pending  between  these  parties  at  the 
time  of  the  passing  of  this  Act,  which  of  itself 
would  be  sufficient  to  exempt  this  second  order 
from  the  operation  of  the  Act.  The  decision  of 
that  first  order  is  conclusive  between  these  parties ; 
but  independently  of  the  estoppel,  there  was  liti- 
gation pending  within  the  meaning  of  the  36th 
section,  and  the  present  order  must  be  set  aside. 
I  merely  add  that,  if  Mr.  Clarke's  argument  were 
good,  and  a  fresh  state  of  circumstances  were 
created  by  an  alteration  of  the  law,  the  monstrous 
consequence  would  ensue,  that  any  settlement, 
which  nae  at  any  time  been  determined,  mii^ht  be 
caUed  in  dispute,  if  not  according  to  the  provisions 
enunciated  for  the  first  time  by  the  35th  section  of 
the  Act  of  1876.  I  think  Uie  appellants  are  right 
on  both  grounds. 

MmisTT,  J. — I  am  quite  of  the  same  opinion. 
The  Legislature  seems  to  have  contemplated  just 
such  a  case  as  this  in  the  last  part  of  the  36th 
section.  But  even  without  that  provision,  I  do 
nob  think  the  35th  section  was  intended  to  alter  any 
settlement  determined  by  an  order  of  removal 
made  before  the  Act  passed.  The  ouashing  of  the 
previous  order  is,  between  the  parisnes  concerned, 
oondusivOy  notwithstanding  the  alteration  of  the 
^w.  Judg^nentfor  appeUanta, 

Solicitors  for  appellants,  Gregory,  EowdiffeB,  and 
Co.,  for  WiUiam  jBensonf  Bristol. 

Solicitor  for  respondent,  8.  0,  H,  Sadler,  for 
BeOringer  and  Ounliffe,  Liverpool. 


ThMTsda/y,  Jan.  24, 1878. 

(Before  Cocxbubh,  C.J.  *and  Makistt,  J.) 

BsNTHAH  (app.)  V.  HoTLi  (resp.) 

EaUway — Bye-law — Travelling  by  a  class  stmerior 
to  iidket — intention  to  defrauc^-S  Vict.  c.  20,  ss. 
103, 108, 109. 

A  bye-law  of  a  railway  con^^ny  provided  that  a 
person  travelling  in  a  carnage  of  a  superior 
doss  to  that  for  which  his  ticket  was  isstted  should 
be  subject  to  a  penalty  not  exceeding  40«,,  and 
ihould,  in  addition,  be  liable  to  pay  his  fare  ac' 
cording  to  the  class  of  carriage  vn  which  he  was 
traoelling  from  the  station  whence  the  train 
originally  started,  unless  he  showed  that  he  had  no 
i/nientionto  defraud. 

(«)  iteporttd  bjM.  W.  McKillab,  Eiq.,  Baxristar«li.LAW. 


The  appellant  was  convicted  of  this  ofence,  and 

fined  10s.  and  costs,  ctUhough  he  showed  to  the 

satisfaction  of  the  justices  that  he  had  no  inten* 

Hon  to  defra/ud. 

Held,  upon  a  case  stated,  that  unless  the  proviso  ai 

the  end  applied  to  the  whole,  the  bye-law  was 

inconsistent   with    sect.    103    of  the  Bailwan/s 

Clauses  Act,  and  bad;  and  thai  the  conviction 

could  fMt  he  sustained. 

This  was  a  case  stated  by  two  of  Her  Majesty's 

justices  of  the  peace,  acting  in  and  for  the  JBacup 

and  Bawtenstall  Petty  Sessional  Division  in  the 

county  of  Lancaster,  under  the  statute  20  &  21 

Vict.  c.  45,  for  the    purpose  of  obtaining  the 

opinion  of  the  court  on  questions  of  law,  which 

arose  as  hereinafter  stated. 

At  a  petty  sessions  holden  at  Bacup  aforesaid 
on  the  l6th  May  1877,  an  information  and  com- 
plaint preferred  by  John  Butterworth  Hoyle,  of 
the  township  of  Newchuroh,  in  the  said  county, 
ticket  collector  on  behalf  of  the  Lancashire  and 
Yorkshire  Railway  Company  (hereinafter  called 
the  respondent),  against  William  Bentham  (herein- 
after  called  the  appellant),  charffing  for  that  he 
(the  appellant)  on  the  12th  April  1877,  at  the 
township  of  Newchuroh,  in  the  said  county,  unlaw- 
fully did  travel  on  the  Bamsbotham  and  Baonp 
line  of  the  said  company  without  permission  in  a 
certain  carriage  of  a  superior  class  to  that  for 
which  he  (the  appellant)  had  obtained  a  ticket, 
that  was  to  say,  by  travelling  from  Stacksteads  to 
Bacup  in  a  firot-class  carriage,  he  (the  appellant) 
having  then  only  a  ticket  for  a  second-class  car- 
riage, contrary  to  the  8th  bye-law  of  the  said  com- 
pany, and  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  were  heard  and 
determined,  the  said  parties  respectively^  being 
then  present ;  and  upon  such  hearing  the  justioes 
convicted  the  appellant  in  the  mitigated  penalty 
of  10s.  and  costs. 

The  said  justices,  in  compliance  with  the  appli- 
cation of  the  appellant  and  the  provisions  of  the 
said  statute,  stated  and  signed  the  following 
case: — 

The  appellant  is  the  holder  of  a  second-class 
contract  ticket  between  Bacup  and  Manchester, 
available  at  intermediate  stations. 

Upon  the  hearing  of  the  said  information  and 
complaint  it  was  proved  on  the  part  of  the 
respondent,  and  admitted  as  a  fact,  that  the 
appellant  did  on  the  day  in  question  get  into  a  first- 
class  carriage  in  company  with  his  daughter,  who 
had  a  first-dass  ticket  from  Stacksteads  to  Bacup, 
and  that  he  (the  appellant)  passed  through  the 
Bacup  station  without  showing  his  contract 
ticket  or  tendering  the  difference  between  the 
first  and  second  class  fare,  namely,  one  penny. 

It  was  contended  on  the  part  of  the  appellant, 
and  found  as  a  fact,  that  the  appellant  haa  no  in- 
tention to  defraud  the  company. 

By  the  8  Yict.  o.  20  (the  Railways  Clauses 
Consolidation  Act  1843),  s.  103,  it  is  enacted  that 

If  any  person  travel  or  attempt  to  travel  in  any  oarriage 
of  the  compai^,  or  of  any  other  company  or  party  wsmg 
the  railway,  without  having  previoasly  paid  ms  faro,  and 
with  intent  to  avoid  payment  thereof,  or  if  any  person 
having  paid  his  fare  for  a  oertain  distance  knowingiv  and 
wilfully  proceed  in  anv  saoh  oairiage  beyond  snon  dis- 
tance wiuoat  previoasly  paying  the  additional  i^re  for 
the  additional  distance,  and  with  intent  to  avoid  payment 
thereof,  or  if  any  person  knowingly  and  wilf ally  ref ase 
or  neglect  on  amving  at  the  point  to  which  he  has  Mid 
his  fare  to  qoit  saoh  carriage,  every  such  person  shall 
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for  erery  sudh  offenoe  forfeit  to  the  compftn j  »  sum  not 
ezoeeding  408. 

By  sect.  108,  it  is  enacted  that 

It  shall  be  lAwfnl  for  the  company  from  time  to  time, 
subject  to  the  provisionB  and  restrictions  in  this  and 
the  special  Act  contained,  to  make  regulations  for  the 
following^  purposes,  that  is  to  say  {inter  alia),  and 
generally  for  regulating  the  travelling  upon,  or  using  and 
working  of  the  said  railway. 

By  sect.  109  it  is  enacted. 

For  better  enforcing  the  obseryance  of  aU  or  any  of 
■noh  regulations  it  snail  be  lawful  for  the  company, 
Bobject  to  the  provisions  of  an  Act  passed  in  the  4nh 
year  of  the  rei^  of  Her  present  Majesty,  intituled  "  An 
Act  for  regulating  railways,"  to  make  bye-laws,  and  from 
tune  to  time  to  reneal  and  alter  such  bye-laws,  and  make 
others,  provided  mat  such  bye-laws  be  not  r^ugnant  to 
the  laws  of  that  part  of  the  United  Kingdom  ivhere  the 
same  are  to  have  effect,  or  to  the  provuions  of  this  or 
the  special  Act,  and  such  bye-lawss  shall  be  rednoed 
into  writing,  and  shall  have  affixed  thereto  the  conmion 
seal  of  the  company,  and  any  person  offending  any  snch 
bye-law  shall  forfeit  for  ever7  such  offence  any  sum  not 
exceeding  51.  to  be  imposed  by  the  company  in  such  bje- 
laws  as  a  penalty  for  eveiy  such  offenoe. 

The  Lancashire  and  Yorkshire  Railway  Com- 
pany made  certain  bye-laws,  the  8th  of  which  was 
~  follows : 


Any  person  travelling  without  the  special  permission 
of  some  duly  authorised  servant  to  tne  company  in  a 
oaniage  or  bv  a  train  of  a  superior  dlaes  to  that  for 
which  his  ticket  was  issued,  is  hereby  subject  to  a 
penalty  not  exceeding  40s.,  and  shall  in  addition  be 
liable  to  pay  his  fare  according  to  the  class  of  carriage 
in  which  he  is  travelling  from  the  station  whence  the 
train  originally  started,  unless  he  shows  that  he  has  no 
intention  to  defraud. 

It  was  admitted  by  the  appellant  that  the  bye- 
laws  were  duly  made  by  and  sealed  with  the 
common  seal  of  the  company,  that  they  were  duly 
allowed  and  certified  by  the  Board  of  Trade,  and 
were  duly  published  by  the  company. 

It  was  contended  on  behalf  of  the  respondent 
that  the  bye-law  constituted  by  inference  two 
distinct  offences  and  two  penalties,  viz.  (first 
offence),  that  of  a  person  travelling  without  per- 
mission in  a  sui)enor  class  of  carriage  to  that  for 
which  his  ticket  was  issued,  where  the  person  so 
travelling  had  no  intention  to  defraud ;  and  (second 
offence),  that  of  a  person  doing  the  same  thing 
with  an  intention  to  defraud ;  and  (1st  penalty)  not 
exceeding  40$,;  and  (second  penalty)  in  addi- 
tion to  a  penalty  not  exceeding  40«.,  to  pay  the 
fare  from  whence  the  train  started;  and  whilst  it 
was  admitted  that  the  appellant  could  not  be  liable 
to  pay  the  fare  from  whence  the  train  started 
unless  there  was  intention  to  defraud,  yet  it  was 
urged  he  was  subjected  to  a  penalty  not  exceeding 
40«.,  though  he  had  no  intention  to  defraud, 
and  that  the  words  at  the  end  of  the  bye-law, 
"unless  he  shows  that  he  had  no  intention  to 
defraud,"  were  applicable  only  to  the  latter  part  of 
the  bye- law. 

On  behalf  of  the  appellant  it  was  contended  that 
the  b]^e-law  only  created  one  offence  in  which  the 
intention  of  the  person  was  made  an  essential 
ingredient. 

It  was  further  contended  on  behalf  of  the  ap- 
pellant that,  if  the  construction  sought  to  be  put 
upon  this  bye-law  by  the  respondent  was  the 
literal  and  correct  one,  the  bye-law  had  the  effect 
of  making  that  an  offenoe  without  any  intention  to 
defraud  which  the  Act  only  makes  an  offence 
when  the  intention  to  defraud  exists,  and  there- 
lore  the  bye-law  would  be  "repugnant"  wifihin  the 


meaning  of  the  8  ds  9  Yict.  o.  20»  8.  109,  and  vUra 
ffireSf  and  that  the  bye-laws  oould  onlv  be  used 
for  carrying  out  the  AJct,  and  not  going  beyond  it. 

The  justices  however  were  of  opinion  that  the 
construction  of  the  bye-law  contended  for  on  behalf 
of  the  respondent  was  the  oonect  one,  and  that 
the  appellant  was  le^Uy  liable  to  a  penaltr  not 
exceeding  iOs,,  notwithstanding  that  they  round* 
as  a  fiiot,  that  he  had  no  intention  to  defraud,  and 
they  thereupon  gaye  their  determination  against 
the  appellant  as  before  stated. 

The  questions  of  law  arising  on  the  above  state- 
ment tor  the  opinion  of  this  court  therefore 
were — 

1.  Whether  or  not  the  construction  pnt  upon 
the  said  bye-law  on  behalf  of  the  respondent  is  the 
correct  one. 

2.  If  it  be  the  correct  construction,  is  the  bve- 
law  bad  as  being  ttUra  vires^  or  on  any  other 
ground? 

3.  If  the  oonstruotions  urged  by  the  respondent 
and  appellant  be  both  incorrect,  what  is  the  cor- 
rect construction  thereof? 

If  the  court  be  of  opinion  that  the  said  oonrio- 
tion  was  legally  and  properly  made,  and  the  ap{>el- 
lant  is  liable  as  aforesaid,  then  the  said  conyiotian 
is  to  stand ;  but  if  the  court  should  be  of  opinion 
otherwise,  then  the  said  information  and  oomplaint 
are  to  be  dismissed. 

BesUy  argued  for  the  appellant. — ^The  effect  of 
this  company's  bye-laws  was  considered  in  Dearden 
y.  Townsend  (L.  Bep.  1  Q.  B.  10) ;  and  although 
this  particular  bye-law  was  not  that  against  which 
the  defendant  in  that  case  was  charged  with 
offending,  the  judgment  of  the  court  applies 
equally  to  all  of  them.  There  the  respondent  was 
a  passenger  who  trayelled  beyond  the  station  for 
which  he  had  a  ticket,  without  any  intentdon  to 
defraud ;  and  the  collector  demanded  his  fare  from 
the  original  starting  place  of  the  train.  Gockbum, 
G.J.  pointed  out  in  nis  judgment,  that  sect.  108  of 
the  Kailways  Clauses  A.ot  made  the  fraudulent 
intention  the  gist  and  essential  ingredient  of  the 
offence  ;  and  u  the  company,  he  said,  "  were  by 
a  b^e-law  to  constitute  the  same  facts  an  offence^ 
stnldng  out  the  ingredient  of  intention  to  defraud, 
they  would  be  altering  an  enactment  of  the 
statute,  and  legislating  in  a  sense  repugnant  to 
the  proyisions  of  the  statute."  [Qockbxt&k,  G. J. — 
That,  howeyer,  was  not  neoessary  for  the  deter- 
mination of  that  case,  for  I  see  another  g^round 
of  our  decision  was  the  construction  of  the  bye- 
law.]  So  here  the  bye-law  can  only  be  interpreted 
to  make  the  offence  depend  npon  the  intention  to 
defraud.  [Oockbtjbn,  G.J.— The  proyiso  at  the 
end  of  the  bye-law  imposes  the  burden  of  preying 
the  absence  of  fraudulent  intentioB  upon  the  per- 
son charged.^  To  that  extent  the  bye-law  may  be 
bad ;  but,  if  it  be  good,  it  must  i4>ply  to  the  wnole 
paragraph. 

E.  Glarke  for  the  respondent — Vearden  r. 
Townsend  was  a  decision  applioaUe  only  to  the 
facts  of  that  case.  There  are  no  words  in  the 
bye- law  to  make  the  exception  at  the  end  applic- 
able to  any  part  of  it  beyond  the  liability  to  pay  the 
fare  from  the  original  starting  place.  Moreoyer 
t^is  b]^e-law  cannot  be  said  to  be  repugnant  to  the 
proyisions  of  the  statute.  A  bye-law  which  sop* 
plements  them,  or  carries  them  further,  is  not 
necessarily  rendered  inyalid. 

Bealey  was  not  heard  in  reply. 
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GooKBUitHy  0«  J. — ^I  think  this  oonYiotion  oaiinot 
stand,  and  most  be  quashed.  Mr.  Clarke  is,  as  it 
oeeniB  to  me,  on  the  horns  of  a  dilemma;  for 
either  the  Ikst  words  of  the  bye-law,  whioh  exempt 
a  passenger  who  shows  that  he  bad  no  intention 
to  defrand,  mast  apply  to  the  whole  bye-law, 
or  that  bye-law  is  anreasonable,  and  oannot  be 
upheld.  If,  by  the  natural  constmction  of  the 
hokgasM,  those  words  apply  to  all  that  goes 
before  tnem  in  the  paragraph,  the  appellant  oannot 
be  liable  to  the  penalty  imposed  upon  him,  be- 
oaose  he  has  shown  that  he  had  no  intention  to 
de&and.  Ab  to  the  meaning  of  the  sentence, 
I  admit  there  may  be  some  donbt,  bat  if  it  be 
other  than  to  give  a  general  application  of  the 
proviso  to  the  whole,  then  I  have  no  hesitation  in 
saying  that  the  bye-law  is  anreasonable.  There 
most  be  a  mens  rea  to  constitute  the  guilt  of  a 
parson  charged  with  any  offence,  nnlees  the  words 
are  very  definite  to  the  contrary.  Here,  in  ad- 
dition, we  have  the  farther  assurance  that  such  a 
mind  must  be  an  ingredient  of  tins  offence.  The 
Act  of  Parliament  cannot  have  intended  to  leave 
the  companies  to  create  offences  as  they  might 
think  fit,  when  the  Legislature  itself  has  taken  the 
initiative,  and  described  the  circumstances  which 
shall  constitute  those  offences.  Sect.  103  of  the 
BaQways  Glauses  Act  makes  it  an  offence  to  pro- 
oeed  in  a  carriage  beyond  the  distance  for  which 
a  five  is  paid  only  if  the  passenger  does  so  Imow- 
ingly  and  wilfully,  and  with  intent  to  avoid  pay- 
ment of  the  further  flure.  It  is  not  competent  to 
this  railway  company  to  alter  by  a  bye-law  the 
nature  and  quality  of  this  offence.  I^  therefore, 
tbe  words  forming  the  proviso  to  the  bye-law  do 
not  include  the  qualification  contained  in  this 
103rd  section,  the  whole  of  the  bye-law  is  incon- 
sistent with  the  Act  of  Parliament,  is  ultra  vires 
and  bad.  A  company  has  no  power,  even  with 
the  sanction  of  the  Board  of  Trade,  to  supersede 
the  Btatntoiy  provisions. 

Maitistt,  J. — ^I  am  of  the  same  opinion.  This 
conviction  cannot  be  supported.  It  is  not  neces- 
sary to  decide  whetiier  tne  words  of  the  proviso 
are  to  be  applied  to  the  whole  of  the  bye-law, 
although  I  have  nmelf  no  such  doubt  as  that 
Boggeeted  hj  my  Lord.  The  bye-law  contains 
something  like  sense,  if  the  exception  applies  to 
the  whole  of  it ;  but  the  notion  of  imposing  a 
penalty  in  a  case  whioh  may  be  fraudulent  or  not, 
and  adding  an  indefinite  and  uncertain  amount 
to  that  penalty  if  fraud  be  established,  seems  to 
me  to  be  contrary  to  (any  reasonable  construction 
of  the  sentence.  It  is  not  necessary,  however,  to 
discuss  this,  for  I  think  that  with  any  other 
meaning  the  bye-law  would  be  unreasonable  and 
fiUra  vires. 

Judgment  for  a/ppedamt. 

Solicitors  for  appellant,  8hcm  and  TremeUen, 
tear  0,  H.  P%tU«p«,  Bacup. 

Sdidtor  for  respondent*  Olarhf  Woodcock,  and 
Sfykmd, 


Thursday,  Jan.  31. 

(Before  Cockbxtrh,  G.J.  and  MAirisTr,  J.) 

Palhbb  (app.)  V.  Thatchbb  (resp.)  (a) 

Sale  of  vfine — Merchant — Dealer — Licence— 6  Geo. 
4,  c.  81,  8.  2—23  Vict.  e.  27,  ss.  3  and  4—32  ^  33 
Vict.  c.  27, 8.  4—35  ^  36  Vict.  e.  94,  ss.  3  and  73. 

The  appellant  was  convicted  under  the  Licensing 

Act  1872,  sect.  3,  for  selling  beer  and  wine  wUih' 

out  being  duly  licensed.    He  held  a  licence  from 

the  Inland  &evenue  (under  6  Qeo.  4,  c.  81,  s.  2) 

to  exercise  the  trades  of  dealer  in  foreign  wine 

and  in  sweets  or  made  wine,  for  which  ne  paid 

bl.  5s.  a  half  year,  and  of  dealer  in  beer,  for 

whidi  he  paid  IL  13^.  Oja.  a  ha^f  year;  bui  he 

had  no  licence    either   under  the  RefreshmsrU 

Houses  Act  1860  or  any  other  Act,  nor  awyeeT" 

tificate  from  justices  under  the  Wine  and  JBeer' 

house  Act  1869  or  the  Licensing  Act  1872.    He 

kept  a  grocer's  shop,  and  had  never  been  in  a  wine 

merchant*s  business  except  in  connection  wUh  the 

grocery  trade ;  it  was  not  proved  that  he  eversM 

so  much  as  two  gallons  of  foreign  wine  ai  one 

time.    He  was  in  the  hahit  of  sellvng  foreign  wine 

by  retail  not  to  be  consumed  on  the  premises,  and 

never  sold  less  than  three  down  pvnts  of  beer  erf 

one  time. 

Held,  upon  a  case  stcUed,  thai  the  appellant  was  a 

wins  merchant,  who  sold  wine  in  pursuance  of  a 

wine  dealer's  Ucence  within  the  words  of  sect.  78 

of  the  said  Act  of  1872;  that  the  licence  he  had 

was  sufficient ;    and   that   the   conviction    woe 

wrong. 

This  was  a  case  stated  bv  two  of  Her  Majesty^B 

justices  of  the  peace  in  and  for  the  ci^  and  county 

of  Bristol,  under  the  statute  20  &  21  Vict.  c.  43,  on 

the  application  in  writing  of  the  appellant,  who 

had  duly  entered  into  a  recognisance  to  prosecute 

the  appeal. 

1.  At  a  petty  sessions  held  at  the  council  house 
in  the  said  city  and  county,  on  10th  July  1877,  the 
appellant,  Bichard  Arnold  Palmer,  appeared  in 
answer  to  a  summons  issued  upon  the  information 
of  the  respondent,  William  Thatcher,  a  superin- 
tendent of  the  police  of  the  said  city  and  county 
under  the  third  section  of  the  Licensing  Act  1872, 
for  that  he  the  said  appellant  (in  the  said  summons 
named  Bobert  Amolo  Palmer)  at  Begent-stieet,  in 
the  parish  of  Olifton,  in  the  said  city  and  county, 
unlawfully  did  sell  and  expose  for  sale  by  retul 
certain  intozioating  liquor,  to  wit,  a  quantity  of 
beer  and  wine  without  being  then  and  there  duly 
licensed  to  sell  the  same,  contrary  to  the  statut^ 

2.  After  hearing  the  evidence  hereinafter  stated, 
which  was  adduced  by  and  on  behalf  of  the  said 
respondent  and  appellant,  the  justices  adjourned 
the  said  summons  to  the  14th  July,  1877,  in  order  to 
consider  their  decision  on  the  legal  points  raised  by 
the  appeUant's  solicitor  as  hereinafter  stated,  on 
which  day  they  oonvicted  the  appellant  for  selling 
on  tiie  6tn  of  July  1877,  by  retail  one  bottle  of 
sherry  without  being  duly  licensed,  and  the  justices 
inflicted  the  penalty  of  Ss.  with  128.  for  costs. 

3.  The  information  was  laid  under  the  third  seo- 
tion  of  tiie  Licensing  Act  1872,  which  enacts  as 
follows : — 

No  penmn  shall  sell  or  expose  for  sale  by  retail  any 
intozioatiiig  liquor  without  being  duly  lioensad  to  sell  the 
same,  or  at  any  plaoe  where  he  ie  not  authorised  by  his 
Uoenoe  to  sell  the  same.    Any  person  selling  or  exposing 

(a)  B^ported  by  M.  W.  MoKbllas,  Smi..  Bmtet«-a^Law. 
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for  sale  by  retail  any  intozioatiBpr  liqnor  which  he  is  not 
licensed  to  sell  by  retail,  or  seUinff  or  exposing  for  sale 
any  intozicatinff  liqnor  at  any  place  where  he  is  not 
anthoriaed  by  his  licence  to  sell  the  same,  shall  be  sabject 
to  the  following  penalty,  that  is  to  say : 

For  the  first  offence  he  shall  be  liable  to  a  penalty  not 
exceeding  501.,  or  to  be  imprisoned  with  or  without  hard 
labour  for  a  term  not  exceeding  one  month. 

The  foUowiDg  sections  of  other  statutes  were 
referred  to  in  the  conrse  of  the  argument. 

Sects.  3  and  4  of  23rd  Yict.  cap.  27  (the 
Refreshment  Hoases  Act) : 

3.  Erery  person  who  shall  keep  a  shop  for  the  sale  of 
any  goods  or  commodities  other  uian  foreign  wine,  or  who 
shalThaTe  taken  out  a  licence  as  a  dealer  in  wine  (except 
persons  expressly  disqualified  by  this  Act)  shall,  without 
producing  or  haying  any  other  licence  or  authority,  be 
entitled  to  take  out  a  licence  under  this  Act  to  seuby 
retail  and  in  reputed  quart  or  pint  bottles  only  in  soch 
shop,  foreign  wine  not  to  be  consumed  on  the  premises 
where  sold,  anything  in  any  former  Act  to  the  contrary 
notwithstanding. 

4.  Every  sale  of  foreign  wine  in  any  less  quantiiy  than 
two  giJlons,  or  in  less  than  one  dozen  reputed  quart 
bottles  at  one  time,  shall  be  deemed  to  be  a  selling  by 
retoiL 

The  licence  of  a  dealer  in  wine  is  authorised  by 
the  statute  6  Geo.  4,  c.  81,  wbich  merely  describes 
the  business  as  that  of  a  "  dealer  in  wine,"  without 
any  restriction  as  to  the  quantity  dealt  in,  except 
when  the  wine  is  consumed  on  the  premises. 

By  sect.  73  of  the  Licensing  Act  1872, 

A  Ucenoe,  as  defined  by  this  Act,  shall  not  be  required 
for 

(1)  The  sale  of  wine  by  retail,  not  to  be  consumed  on 
the  premises,  by  a  wine  merchant,  in  pursuance  of  a  wine 
dealer's  Uoence  granted  by  the  Comnussioners  of  Inland 
Beyenue ;  or 

(2)  The  sale  of  liquors  or  spirite  by  retail,  not  to  be 
consumed  on  the  premises,  by  a  wholesale  spirit  dealer, 
whose  premises  are  exclusiyely  used  for  the  sale  of  intoxi- 
cating liquors,  in  pursuance  of  a  retail  licence  granted  b^ 
the  Crommissioners  of  Inland  Beyenue,  under  the  proyi- 
jBons  of  the  24th  &  25th  of  her  present  Majesty,  cap.  21, 
intituled,  '*  An  Act  for  granting  to  Her  Majesty  oertam 
Duties  of  Excise  and  Stemps." 

Sect.  4  of  the  Wine  and  Beerhouse  Act  1869 

enacts : 

That  from  and  after  the  15th  July  1869,  no  license  or 
renewal  of  a  li<'.aDce  for  the  sale  by  retail  of  beer,  dder, 
or  wine,  or  an^  of  such  articles,  under  the  proyisiona  of 
any  of  the  recited  Aote  [including  the  Befreshment  House 
Act,  23  Yict.  cap.  27]  shall  (saye  as  in  this  Act  otherwise 
proyided)  be  granted,  except  upon  the  production  and  in 
pursuance  of  the  authority  of  a  certificate  granted  under 
QuB  Act.  Any  licence  granted  pr  renewed  in  contrayen- 
tion  of  this  enactunept  shall  be  yoid. 

In  sect.  74  of  the  Licensing  Act  1872  the  words 
'*  licence,"  **  sale  by  retail,'*  and  **  intoxicating 
liquor,"  are  seyerally  defined  as  follows : 

Licence  means  a  licfnoe  for  the  sale  of  intoxicating 
liquors  granted  by  justices  in  pursuance  of  the  Intoxi- 
cating Liquor  Licensing  Act  18^,  including  a  certificate 
of  justices  granted  under  the  Wme  and  Beerhouse  Acte, 
and  including  a  licence  for  the  sale  of  sweets  which  is 
hereby  authorised  to  be  granted  in  the  same  manner  as 
if  sweets  were  wine,  and  induding  a  licence  for  the 
retail  of  spirits  granted  to  a  wholesale  spirit  d0aler  by 
the  justices  in  pursuance  of  this  Act. 

Sale  by  retail  in  respect  of  any  intoxicating  liquor 
means  the  sale  of  that  liquor  in  such  quantities  as  is 
declared  to  be  sale  by  retail  by  any  Acte  relating  to  the 
sale  of  intoxicating  liquors. 

Intoxicating  liqyor  means  spirits,  wine,  beer,  porter, 
cider,  perry,  and  sweets,  and  any  fermented,  distilled, 
spirituous  liquor  which  cannot,  acoordinpr  to  any  law  for 
the  time  being  in  force,  be  legally  sold  without  a  licence 
from  the  Commissioners  of  Inland  Beyeoue. 

The  appellant  carries  on  business  as  a  grocer  at 


7,  Be^nt-street,  Clifton,  in  the  city  and  ooonty 
of  Bristol. 

On  the  6th  of  July  a  constable,  acting  under 
the  orders  of  the  respondent,  a  polioe  superin- 
tendent, went  to  appellant's  shop,  in  which  there 
were  several  cards  relating  to  the  sale  of  varioos 
foreign  wines,  and  pointing  to  one  bearing  the 

following  words  : 

Sherry  21b.  dot  doaen. 
„      Is.  9a.  per  bottle.         > 

The  constable  asked  for  a  bottle,  for  which  he 
paid  la,  lid,,  of  which  2(2.  was  charged  for  the 
bottle.  The  bottle  was  a  reputed  quart  bottle, 
and  when  opened  was  found  to  contain  sherry. 
The  sale  of  the  said  bottle  of  sheriy  was  made  for 
consumption  not  on  the  premises. 

5.  The  constable,  after  making  the  said  pur- 
chase, asked  the  appellant  if  he  had  a  lioenoe;  and 
he  produced  one  which  had  been  granted  to  him 
under  6  Geo.  4,  c.  81,  of  which  the  following  is  a 

copy  : 

No.  112. 

Great  Britain. 
Dealer's  licence  No.  312. 
I,  the  undersigned,  duly  authorised  by  the  Commiasiaiian 
of  Inland  Beyenue,  hereby  grant  lioenoe  to  Bichaid  A. 
Palmer  to  exercise  and  carry  on  the  trades,  and  to  seU 
the  intoxicating  liquors  undermentioned,  in  the  manner 
hereinafter  described,  at  a  house  situated  at  7,  Be^nt- 
steeet,  in  the  parish  of  Clifton,  in  the  county  of  Bristol, 
from  the  day  of  the  date  hereof  until  and  indudixig  the 
5th  of  July  next  ensuing,  he  haying  paid  for  this  lioenoe 
the   undermentioned  duties  in  respect  of  the  seyersl 
licenoes  to  exercise  the  said  trades,  andwhioh  amount 
altogether  to  the  sum  of  6{.  18s.  <^. 
Bated  this  29th  of  Jan.  1877. 

£    «.   d. 
Dealer  in  foreign  wine  and  in  sweete  or  made 

WUU7D     •••    ■••    •••    •«•    •••    ••■    ■••    ••■    ••■    ^   V   V 

^^OnXOr  xu  DOO*  •••       •■•       •»•      •••      ■•*       •••      •■•       ■••      X.   XO     V4 


.£6  18    (^ 
J.  Drinkwatxb, 
Collector  of  Inland  Bevenue.  ^ 
Note. — ^Any  authority  ^panted  by  this  licence,  which  is 
founded  upon  a  magisterial  certificate,  will  cease  if  the 
magisterial  certificate  is  forfeited,  in  pursuance  of  the 
licensing  Act  1872,  or  become  yoid  under  any  otber 
proyiaions  of  that  Act :    (See  35  &   96  Yict.  c.  94, 
S.63.) 

(1)  The  spirit  dealer's  lioenoe  does  not  anthoziw  tlie 
sale  of  less  than  two  gallons  of  spirite  of  the 
same  denomination  at  a  time  to  the  same  person. 

(2)  The  beer  dealer's  licence  does  not  anthonae  tfas 
sale  of  less  than  four  gallons  and  a  half,  or  two 
dosen  reputed  quart  bottles. 

6.  There  were  also  cards  in  the  shop  annoancing 
the  sale  of  ale  and  stout  in  quantities  of  not  less 
than  three  dozen  imperial  pint  bottles.  There 
were  also  bottles  of  ale  and  stout,  as  well  as 
foreign  wine  in  bins  in  the  shop,  which  was 
otherwise  fitted  up  as  an  ordinary  grocer's  shop 
with  tea,  sugar,  eggs,  and  dried  fruits  exposed  for 
sale. 

7.  After  this,  on  the  same  day,  6th  July,  the 
respondent  laid  an  information  oo  oath  before  one 
of  the  justiccH  for  the  said  city  and  county,  and 
obtained  a  search  warrant  under  the  provisions  of 
the  17th  section  of  the  Licensing  Act  1874. 

8.  The  warrant  was  put  in  force  the  same 
evening,  and  in  the  shop  about  three  dozen 
bottles  of  foreign  wine  were  found,  in  the  house 
in  upstair  rooms  over  twenty  dozen  bottles  of 
champagne,  fifty  dozen  of  port,  sherry,  and  claret, 
and  about  five  dozen  of  ginger,  orange,  and  other 
British  wines  were  found,  and  in  the  basemeot 

I  seventeen  casks  of  ale,  beer,  and  stout,  and  209 
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doMn  of  botUed  ale  and  stout  were  found.  These 
tiqnora  with  the  yessels  oootaining  the  same  were 
seised  hy  the  police,  and  were  remoTed  from  the 
premises  under  the  warrant. 

9.  Subseanently  the  appellant  was  summoned 
ss  hereinberore  mentioned,  and  on  the  hearing  on 
10th  July,  himself  gave  evidenoe,  and  oeJled 
witnesses,  who  proved  that  a  new  licence  was 
ready  for  delivery  to  the  appellant  to  enable  him 
to  sell,  as  a  dealer  in  foreign  wines,  from  the  6th 
July  1877,  similar  to  the  licence  which  expired  on 
the  5th  July ;  that  it  was  not  usual  to  renew  on 
the  6th  July,  and,  for  the  convenience  of  the 
Inland  Bevenue  officer,  notice  had  been  ffiven  to 
the  appellant  requesting  him  to  attend  at  the 
Inkna  Bevenue  office,  Bristol,  and  pay  his  duties 
on  the  13tb  July  1877. 

10.  The  appellant  had  been  informed  by  the 
Excise  officers  that,  having  a  licence  as  a  dealer  in 
foreign  wines,  he  could  sell  such  wines  for  oon- 
Bomption  off  the  premises  in  any  quantity,  how- 
ever large  or  smsll ;  and  the  justices  found  he  had 
an  honest  belief  he  could  do  so.  It  was  also  proved 
that  the  Inland  Bevenue  office  was  in  the  habit  of 
granting  a  wine  dealer's  licence  to  any  keeper  of 
a  shop  who  applied  for  it,  and  informing  the  holder 
thereof  that  it  authorised  the  sale  of  wine  in  any 
quantity,  however  small,  although  he  had  not  pre- 
viously obtained  any  licence  from  justices. 

11.  it  was  not  proved  that  the  appellant  ever 
sold  BO  much  as  two  gallons  of  foreign  wine  at 
one  time  or  so  much  as  one  dozen  reputed  quart 
bottles  at  one  time ;  and  the  justices  found  as  a 
fact  that  he  was  in  the  habit  of  selling  foreign 
wine  by  retail,  not  to  be  consumed  on  the  pre- 
mises. 

12.  The  appellant  never  sold  less  than  three 
doaen  imperial  pint  bottles  of  beer  at  one  time. 

13.  The  appellant  was  brought  up  as  a  gprocer 
from  his  fourteenth  year,  and  had  never  been  in  a 
wine  merchant's  business,  except  in  connection 
with  the  grocery  trade. 

14.  The  appellant  would  have  to  pay  to  the 
Bevenue  lOZ.  10«.  for  an  annual  licence  a«<  a  dealer 
in  foreign  wines ;  but  for  a  retail  licence,  under 
the  23rd  Vict.  c.  27,  s.  3,  he  would  have  to  pay  to 
the  Bevenue  Zl.  Ss. 

15.  He  had  no  such  retail  licence,  and  he  had 
no  licence  or  certificate  from  the  justices, 

16.  The  appellant  contended  that  he  was  en- 
titled to  sell  by  retail  foreign  wines,  althoagh  he 
bad  no  other  bcenoe  except  a  ''  dealer's  licence  " 
before  described,  and  that  he  mnst  be  considered 
■8  having  such  a  licence  at  the  time  he  sold  to 
tiae  constable  the  bottle  of  sherry,  because  the  new 
lioenoe  was  in  existence,  and  it  was  not  throagh 
Any  negligence  of  his  that  it  was  not  in  his  actual 
possession. 

17.  The  appellant  also  contended  that  every 
person  who  deals  in  wine,  although  dealing  at  the 
Bame  time  in  other  commodities,  is  a  wine  mer- 
chant within  the  meaning  of  sub- sect.  1  of  the 
73rd  section  of  the  Licensing  Act  1872,  and  that, 
provided  he  holds  a  wine  dealer's  licence,  bo 
licence  from  the  magistrates  was  required. 

18.  And,  further,  the  appellant  contended  that, 
having  a  licence  as  a  dealer  in  foreign  wines  under 
the  6  Geo.  4,  a  81,  he  did  not  require  any  other 
licence  or  authority  under  the  23  Vict.  c.  27,  s.  3; 
ttd,  in  support  of  his  contention,  he  referred  to 
^  aaid  statute  of  6  Geo.  4,  c.  81,  and  to  the  fol- 
lowing  documents  and  opinions  of  the  Inland 
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Bevenue  Oommissioners,  and  forming  the  instme* 
tions  of  the  Commissioners  to  their  officers,  to 
wit: 

Somerset  Hoiue,  London, 
5th  March  186S. 

Ordered,— That  the  several  officers  of  the  Sevenne 
take  notioe  that  licensed  dealers  in  foreign  wine  are  not 
required  to  take  ont  a  licence  under  28  Vict.  c.  27,  for 
the  Bale  of  snch  wines  hy  retail,  and  that  they  may  seQ 
in  amy  quantity  in  the  same  manner  as  thmr  did  pre- 
vionsly  to  the  pasainff  of  that  Act.  Thomas  Ixxbson. 
(BytheBoardT) 

Somerset  House,  London, 
31st  Ai]|[.  1872. 
Ordered,^Ko  jnstioee'  or  Excise  licence  is  required  for 
the  sale  of  spruce  or  black  beer  ;  neither  is  a  jnsticee' 
Uoence  required  for  the  retail  of  wine  not  to  be  consumed 
on  the  premises  under  an  Excise  wine  dealer's  liceaoe  at 
101, 10*.  Adam  Youko. 

(By  the  Board.) 

19.  The  justices  decided,  so  far  as  it  was  a  ques* 
tion  of  fact  and  material,  that  the  appellant  was 
not  a  wine  merchant  within  the  meanmg  of  sect. 
73  of  the  Licensing  Act  1872,  but  that  he  was  a 
grocer,  and  kept  a  shop  for  the  sale  of  goods  and 
commodities  other  than  foreign  wine  within  the 
meaning  of  sect.  3  of  23  Yict.  c.  27 ;  and  that  on 
the  day  in  question  he  sold  foreign  wine  by  retail 
accordmg  to  the  definition  contained  in  sect.  4  of 
the  same  Act ;  and  that  his  trade  in  wine  con- 
sisted in  selling  wine  by  retail  as  so  defined. 

20.  The  justices  considered  that  the  appellant 
had  a  wine  dealer's  licence  on  the  6th  July, 
although  he  had  not  actual  possession  of  it  on  that 
day ;  but  they  convicted  him  of  selling  intoxicating 
liquors — to  wit,  foreign  wine — by  retail  without 
a  licence,  contrary  to  sect.  3  of  the  Licensing  Act 
1872,  because  they  were  of  opinion  that  the  dealer's 
licence  did  not  justify  sucn  sale  by  retail,  as  he 
was  not  a  wine  merchiuit. 

21.  The  justices  were  of  opinion  that,  under  the 
circumstances  stated  in  this  case,  he  ought  to 
have  obtained  a  licence  from  the  justices  as  con- 
tended by  the  respondent,  and  were  referred,  in 
support  of  such  contention,  to  32  &  33  Yict.  c.  27, 
s.  4,  and  the  definition  of  "  licence  "  in  sect.  74  of 
the  Licensing  Act  1872. 

22.  If  the  justices  had  any  discretion  as  to  the 
forfeiture  of  the  intoxicating  liauor  seized  by  the 
police,  they  would  not  have  oraered  it  to  be  for- 
feited; but,  having  regard  to  sect.  17  of  the 
Licensing  Act  1874,  they  made  no  order  on  the 
subject. 

23.  The  questions  of  law  for  the  decision  of  this 
court  were :  (1)  Whether  the  appellant  was  a  wine 
merchant  within  the  meaning  or  the  73rd  section 
of  the  Licensing  Act  1872  P  (2)  Whether,  upon 
the  facts  stated,  the  justices  were  right  in  holding 
that  the  appellant  was  not  entitled,  under  the 
wine  dealer's  licence  alone,  to  sell  foreign  wine  by 
retail  in  his  shop,  to  be  consumed  not  on  the 
premises  P 

24.  If  the  justices  were  right  in  so  holding  that 
the  appellant  was  not  a  wine  merchant,  and  was 
not  authorised  to  sell  wine  by  retail  for  consump- 
tion not  on  the  premises  under  his  wine  dealer  s 
licence,  this  conviction  is  to  be  affirmed,  otherwise 
to  be  quashed. 

On  the  17th  Dec.  1877,  before  this  case  had  been 

stated,  J.  Paterson  obtained  a  rule  nisi  on  behalf 

of  the  appellant,  Galling  upon  the  justices  of  Bristol 

and  the  respondent,  to  oho  w  cause  why  a  certiorari 

I  should  not  issue  to  bring  up  this  conviction  to  be 
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qiuuihed,  on  tike  groand  that  the  jnstioes  had  ez- 
oeeded  their  jorisdiotion. 

The  rule  was  subsequently  directed  to  be  argued 
with  the  special  oase. 

HerioheU,  Q.O.  (with  him  J,  Patereon  and 
Peiheram)  argued  for  the  appellant,— This  was  a 
prosecution  at  the  instance  oi  the  police,  and  the 
conviction  is  opposed  to  the  view  of  the  excise 
and  reyenue  authorities,  who  hare  always  consi- 
dered that  the  holders  of  these  grocers  licences 
required  no  certificate  or  licence  from  the  justices. 
No  doubt  sect  3  of  the  Act  of  1872  requires  a 
person  selling  by  retail  any  intoxicating  liquor  to 
be  duly  licensed  to  sell  the  same ;  but  the  question 
arises  whether  the  appellant  was  not  duly  licensed 
under  the  circumstances.  There  is  nothing  in 
this  Act  specifically  referring  to  licences  granted 
under  the  Act  of  1825,  unless,  as  the  appellant 
contends,  they  are  intended  to  be  exempted  from 
the  operation  of  the  Act  by  sect.  73.  Now  the 
words  imposing  excise  duties,  of  6  Geo.  4^  c.  81, 
8.  2,  under  the  head  ''  Wines,"  are :  "  Every  dealer 
in  foreign  wine  who  shall  not  have  an  excise 
licence  for  retailing  spirits,  and  a  licence  for 
retailing  beer,  lOT,*'  [.afterwards  altered  to 
lOL  lOt.l ;  •*  every  retailer  of  foreign  wine 
who  shall  have  taken  out  a  licence  for  retailing 
beer  to  be  drunk  or  consumed  on  his,  her,  or  their 

S remises,  but  snail  not  have  taken  out  an  excise 
cence  for  retailing  spirits  to  be  so  drunk  or  con- 
sumed, 4Z.  4i8. ;  every  retailer  of  foreign  wine  who 
shall  have  taken  out  excise  licences  lor  retailing 
beer  and  spirits  respectively,  to  be  so  drunk  or 
consumed,  22.  2«."  A  dealer  in  foreign  wines  with 
a  licence  from  the  Inland  Revenue  Commissioners 
under  this  Act  might,  until  the  passing  of  the 
Act  of  1872,  even  if  he  carried  on  any  other  busi- 
ness, sell  foreign  wines  in  any  quantity,  whether 
large  or  small,  provided  they  were  not  consumed 
on  the  premises.  The  first  sub-section  of  sect.  73  of 
the  Act  of  1872  can  only  refer  to  this  licence ; 
and  although  the  words  **  wine  merchant "  may 
not  perhaps  accurately  represent  a  retail  dealer, 
it  cannot  be  supposed  that  they  mean  to  exclude 
persons  who  carry  on  anv  other  trade,  and  to  refer 
only  to  a  person  who,  when  the  Legislature  comes 
to  allude  to  a  person  similarly  situated  with 
respect  to  the  sale  of  spirits  in  tne  following  sub- 
section, is  described  as  '*  a  wholesale  [spirit]  dealer 
whose  premises  are  exclusively  used  for  the  sale 
of  intoxicating  liquors."  Sect.  68  contains  a  re- 
gulation as  to  the  retail  licences  of  wholesale  spirit 
dealers  which  does  not  apply  to  wine  deeJers. 
There  is  nothing  in  the  Refreshment  Houses  Act 
1860,  which  touches  the  particalar  licence  which 
the  appellant  holds. 

Oha/rlee,  Q.G.  (with  him  Cheene)  for  the  respon- 
dent.— ^The  interpretation  of  sect.  73  of  the  Act  of 
1872  should  be  considered  with  reference  to  the 
double  object  of  legislation  in  respect  of  licensing. 
The  Act  of  1825  had  revenue  only  for  its  object, 
and  the  Act  of  1828  (9  Geo.  4,  c.  61),  which,  for  the 
sake  of  order,  placed  the  retail  trade  under  the 
control  of  the  justices,  did  not  touch  wine  dealers' 
and  retailers'  licences  under  the  previous  Act.  In 
1860  facilities  for  retail  licences,  without  regard  to 
the  justices,  were  further  increased;  but  retail 
licences  were  more  strictly  limited  and  defined, 
and  even  a  wholesale  dealer  was,  by  the  Refresh- 
ment Houses  Act  of  that  year,  required  to  have  a 
separate  retail  licence,  if  h^  sold  foreign  wine  in 
less    quantity    than    t^*^  gallons    or  one  dozen 


reputed  quart  bottles  at  one  time.  This,  no  doubt, 
is  not  the  view  of  the  revenue  authoritien,  bat  ii 
is  the  neoessary  meaning  6i  the  3rd  section, 
supported  by  otner  provisions  in  the  same  Aot.  If 
this  be  BO,  sect.  4  of  the  Act  of  1869  must  include 
aU  persons,  even  if  they  have  wine  dealen^ 
licences,  who  sell  by  retail ;  and  a  jnstioe's  oertifi- 
cate  thereby  became  a  condition  precedent  to  the 
due  licensing  of  such  sale.  The  meaning  of  sect 
73,  sub-sect.  1,  is  explained  by  this  interpretalian 
of  the  previous  Acts ;  it  was  not  int-endea  by  that 
Act  to  make  any  alteration  in  those  licences  under 
which  persons,  having  shops  for  other  oommodi* 
ties,  sold  wine  by  retail  for  consumption  away 
from  the  shops.  Those  licences  were  to  continue 
subject  to  the  certificate  of  justices,  but  relief  was 
given  to  persons  selling  intoxicating  liquors  only, 
who,  with  a  dealer's  licence  under  6  Geo.  4,  a  81, 
were  compelled  to  obtain  a  further  licenoe,  under 
the  Act  of  1860,  to  sell  a  sample  bottle  or  any 
retail  quantity.  Such  persons  are  accurately 
describes  as  wine  merchants  who  sell  wine  by 
retail  in  pursuanceof  awinedealer^s  licenoe  granted 
by  theOommissioners  of  Inland  Be  venue,  the  words 
used  in  the  first  sub-section  of  sect.  73.  And  even 
if  the  words  "  wine  merchant "  in  this  sub-section 
were  not  intended  to  have  this  restricted  limita- 
tion, it  cannot  be  that  they  should  have  been  used 
for  the  purpose  of  describing  a  person  who,  like 
the  appellant,  has  never  sold  more  than  two 
gallons  of  wine  at  a  time,  and  whose  habit  it  is 
to  sell  by  retail.  The  words  can  only  refer  to  a 
person  whose  primary  business,  at  all  events,  is 
that  of  a  wine  merchant,  not  to  one  who  finds  it 
convenient  to  sell  odd  bottles  of  wine  as  a  secondary 
part  of  his  trade  in  groceries. 

Poland  appeared  on  behalf  of  the  justices  to 
show  cause  against  the  rule  for  certiorari. — He 
followed  in  support  of  the  respondent's  argument, 
and  further  contended  that,  even  if  the  conviction 
were  quashed,  the  court  should  in  their  discretion 
discharge  the  rule  for  certiorari  with  costs,  the 
instices,  as  he  submitted,  having  fulfilled  their 
duty  in  stating  the  case. 

Greene,  for  the  respondent,  also  asked  to  have 
the  rule  discharged  with  costs  in  any  event. 

/.  Patereon,  for  the  appellant,  pointed  out  that 
the  case  was  stated  only  alter  the  rule  was  granted, 
and  five  months  had  then  elapsed  since  the  con- 
viction and  the  arbitrary  seizure  of  the  appellant's 
stock. 

GoGKBUBN,  C.J. — ^This  case  has  been  the  subject 
of  a  most  exhaustive  argument,  but  the  whole 
matter  for  our  consideration  lies  in  a  nutshell. 
We  have  only  to  look  at  what  the  Legislature  says 
in  this  Licensing  Act  of  1872,  and  we  have  nothing 
to  do  with  what  may  be  inferred  as  to  its  inten- 
tions beyond  its  words.  The  Act  of  6  G^.  4,  o. 
81,  provides  licences  for  dealers  and  retailers  in 
foreign  wines  ;  and  it  seems  that  a  dealer  with  a 
102.  licence,  whether  his  trade  was  limited  to  in- 
toxicating liquors  or  not,  might  sell  a  quantity 
however  small,  provided  it  was  not  consumed  on 
the  premises.  This  was  admittedly  the  law  until 
the  passing  of  the  Act  of  1860,  sect.  3  of  which 

fives  a  person  keeping  a  shop  or  licensed  as  a 
ealer  in  wine,  a  right  to  a  licence  of  three  guineas 
a  year  to  sell  in  reputed  quart  or  pint  bottles 
foreign  wine  not  to  be  consumed  on  the  premises. 
This  looks  at  first  sight  as  if  it  was  intended  to 
make  a  licence  under  this  Act  necessary  even  for 
a  wine  dealer  in  order  to  enable  him  to  sell  by 
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reteiL  It  is  tme  that  ftt  first  the  section  seems 
capable  of  a  double  constraotion ;  but  I  do  not 
think  the  ezLstinff  rights  of  a  dealer  would  be  taken 
away  by  any  suoh  mere  inference  from  the  words 
employed^  My  view  is,  that  a  man  holding  a 
dealer  s  licence  at  that  time  was  by  that  provision 
to  be  thenceforth  entitled  to  give  up  his  101.  Uoence 
and  sell  by  retail  in  pints  and  quarts  under  a 
32.  38,  licence  created  by  that  Act.  This  construc- 
tion of  the  Act  of  1860  would  leave  a  dealer  with  a 
10{.  licence  under  the  Act  of  1825  in  the  same  posi- 
tion as  before,  if  he  chose  to  continue  that  licence ; 
and  that  was  his  position  at  the  time  of  the  passing 
of  the  Act  of  1869,  which  by  the  4th  section  requires 
a  licence  for  the  sale  by  retail  of  wine,  under  certain 
recited  Acts,  to  be  granted  only  upon  a  justices' 
certificate.  Now  amongst  these  recited  Acts  is  the 
Befreshment  Houses  Act  1860,  but  not  the  Excise 
Act  of  1825;  the  lUZ.  dealer  therefore  was  not 
touched  by  this  Act  of  1869,  and  he  continued  to 
have,  when  the  Act  of  1872  came  to  be  passed,  the 
same  position  as  ha  had  from  the  year  1825.  This 
being  so,  it  becomes  necessary  to  consider  whether 
since  the  Act  of  1872  the  appellant  has  been  duly 
licensed  under  the  Srd  section.  No  doubt  the 
object  of  that  Act,  and  also  the  previous  one  of 
1869,  was  to  extend  the  authority  of  the  justices 
over  the  granting  of  licences;  but  we  must  observe 
the  limits  to  which  their  authority  has  been  ex- 
tended, and  we  find  not  only  that  the  interpretation 
of  the  word  "  licence  "  omits  any  reference  to  this 
Act  of  1825,  but  also  that  sect.  73  expressly  pro- 
Tides  that  a  licence  as  defined  by  the  Act  shall  not 
be  required  for  the  sale  of  wine  by  retail  not  to  be 
consumed  on  the  premises  by  a  wine  merchant  in 
pursuance  of  a  wine  dealer's  licence  granted  by 
the  Commissioners  of  Inland  Bevenne.  It  has 
been  said  that  this  exception  was  intended  to 
apply  only  to  a  person  who  is  a  wine  merchant  in 
the  restricted  sense  of  one  who  carries  on  exclu- 
sively a  trade  in  intoxicating  liquors ;  but  it  seems 
to  me  that  in  words  the  section  exempts  from  the 
operation  of  the  Act  everybody  having  a  wine 
dealer's  licence.  I  think  the  construction  put  by 
the  Excise  Commissioners  upon  these  two  Acts  of 
I860  and  1872  was  the  right  one ;  licensed  dealers 
were  not  required  by  the  Act  of  1860  to  take  out 
retail  licences  in  order  to  sell  by  retail,  and  no 
jnatices'  licence  is  required  bv  the  Act  of  1872  for 
the  retail   of  wine  not  to  be  consumed  on  the 

¥  remises  under  an  excise  wine  dealer's  licecce  at 
01.  108.  The  magistrates  were  wrong,  and  the 
conviction  will  be  quashed.  As  to  the  certiorari 
which  was  obtained  hj  the  appellant  whilst  thin 
case  was  pending,  I  think  that  in  the  exercise  of 
our  discretion  the  rule  should  not  be  made  abso- 
lute ;  but  as  five  months  were  allowed  to  elapse 
before  the  magistrates  stated  the  case,  and  they 
seem  to  have  unnecessarily  granted  a  seizure  of  all 
the  appellant's  stock  by  their  warrant,  we  refuse 
to  a]low  their  costs. 

Manistt,  J. — I  am  of  the  same  opinion  on  both 
matters.  It  can  scarcely  be  contended  that  the 
appellant  would  not  have  been  a  wine  merchant 
before  the  Act  of  1860,  even  although  he  was  also 
a  grocer,  and  he  is  not  loss  a  wine  merchant  now 
because  he  can  retail  wines  without  a  further  retail 
licence. 

JitdgTneni  for  a/ppellant  on  ejhBcial  case,    Rule 
for  eerUorari  discharged  without  costs. 
Solicitors  for  appellant,  barley  and  OumberUmd 
for  /.  B.  Clifton,  Bristol 


Solicitors  for  respondent,  Qregory,  Boteosp  and 
Co.,  for  Wm.  Bensont  Bristol. 

Solicitor  for  justices,  H.  M.  PhiQ^s,  for  T.  JET. 
Qore,  BristoL  

Thwrsday,  Feb.  7,  1878. 

(Before  Oockbukk,  C.J.  and  Mellob,  J.) 

Bso.  V.  Algock;  Ex  parte  Chiltok.  (a) 

Justice  of  the  peace — Disqualification  hv  interest — 
Epping  Forest  Commissioners — 24  gf  25  Vict,  c 
97,  s.  52—35  §r  86  Viet.  c.  95,  s.  8. 
The  applicant,  a  commoner  of  Epping  Forest,  who 
objected  to  the  proceedings  of  the  Corporation  of 
London    as  owners  of  the  forest,  removed  and 
destroyed    their    notice  boards  and  ga/oe  them 
warning  that  he  should  remove  their  fences  and 
other  obstructions.     The  corporation  promptly 
commenced  an  action  against  him  and  obtavnea 
an  injunction  to  restrain  him  from  carrying  oui 
his  threcUs.     They  also  summoned  him  Whder 
24  ^  25  Viet,  e.  97,  s.  52/or  destroying  their  boards. 
At  the  hearing  of  the  summons  before  two  justices, 
the  applicant  objected  to  one  of  them  on  the  ground 
that  he  was  disqualified  by  interest  in  adjudicating 
on  the  summ^ons.      This  justice  had  made  an 
affidavit  on  behd^  of  the  corvoraiion  in    the 
said  action,  in  which  he  stated  that  he  was  a 
commoner,    and   that  the    corporation  had   by 
their  proceedings  rendered  the  forest  better  fittea 
for  the  use  of  the  commoners  and  the  public.    The 
applicant  also  objected  thai  no  leave  of  the  Epping 
J^orest  Commissioners  had  been  obtained  under 
35  ^  36  Vict.  c.  95,  s,  3  for  this  prosecution.    The 
justices  overruled  these  objections  and  convicted 
the  applicant. 
Held,  upon  a  rule  for  certiorari,  thai  the  justice  was 
not  disqualified  from  adjudicating  on  this  swmr 
mons;  thai  tM  leave  of  the  commissioners  was 
required  for  a  criminal  prosecution ;  and  that  the 
conviction  was  right. 
On  the  24th  Jan.   Tvndal  Atkinson,  on  behalf  of 
John  Chilton  the  younger,  obtained  a  rule  nisi 
calling  upon  the  Corporation  of  London  and  the 
Justices  of  Essex  to  show  cause  why  a  certiorari 
should  not  issue  to  brin^  up  and  auash  a  convic- 
tion of  the  said  John  Chilton  b^  the  said  justices 
on  the   prosecution  of  the  said  corporation  for 
doing  malicious  injury  to  property  belonging  to 
the  said  corporation  under  24  &  25  Vict.  c.  97,  s.  52. 
The  rule  was  granted  on  two  grounds,  viz.,  that 
one  of  the  convicting  justices  was  disqualified  by 
interest ;  and  that  no  leave  had  been  obtained  from 
the  Epping   Forest   Commissioners  under  35  & 
36  Yict.  c.  95,  s.  3,  before  these  proceedings  were 
commenced. 

The  rule  was  applied  for  on  the  further  ground 
that  the  said  John  Chilton  did  the  acts  with  which 
he  was  charged  as  a  bond  Ude  claim  of  a  reasonable 
right;  bat  on  this  ground  the  rule  was  not 
granted. 

On  the  4th  Dec.  1877  the  said  John  Chilton 
appeared,  and  the  said  summons  came  on  to  be 
heard  before  two  Essex  justices,  to  one  of  whom, 
Charles  Alcock,  Esq.,  the  said  John  Chilton's 
solicitor  objected,  on  the  ground  that  he  was  an 
intorested  party;  the  solicitor  maintained,  there- 
fore, thftt  the  said  Charles  Alcock  was  disqualified 
from  hearing  and  determiniag  the  said  summons. 
This  objeoticm  was  founded  on  the  fact  that  the 
said  Charles  Alcook  had  made  an  i^davit  on 

(a)  B«ported  bj  M.  W.  MoasuAB,  Esq..  BanlttaMi^LAw. 
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K —  V.  Babchbn  AVD  AirOTHlE. 
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behalf  of  the  said  oorporation  in  an  action  in 
the  Ghanoery  Division  to  restrain  the  defendant 
from  doinff  threatened  damage. 

PoK;eZZ,  Q.G.  and  Edwyn  J<me$  appeared  for  the 
Oorporation  of  London  and  showed  oanse  against 
the  mle. — Mr.  Alcook  was  not  in  any  way  inte- 
rested in  the  property  injnred,  or  at  all  events  not 
so  interested  as  to  entertain  any  bias  against  the 
defendant  Chilton  with  respect  to  these  pro- 
ceedings. Indeed,  the  bias  of  the  magistrate,  if 
any,  wonld  necessarily  be  in  favonr  of  the  defen- 
dant, their  interests  being  exactly  the  same,  as 
commoners.  The  fact  that  a  magistrate  has  given 
evidence  in  another  matter  against  a  person 
charged  before  him,  or  expressed  an  opinion  aboat 
the  policy  of  his  proceediDgs,  has  never  been 
considered  snfScient  to  oast  the  magistrate's 
jurisdiction.  As  to  the  second  ground  for  the 
rule,  it  cannot  be  maintoined  that  sect.  3  of  the 
Act  of  1872  has  any  application  to  criminal  pro- 
ceedings. [GocKBUAN,  O.J. — ^There  is  nothing  in 
the  Act  to  support  such  a  contention.] 

E,  Clarke,  for  Mr.  Alcock,  followed  on  the  same 
side. 

jr.  0.  QHfUs,  Q.O.  and  Tindal  Atkinson  argued 
in  support  of  the  rule. — It  must  be  borne  in  mind 
that  this  is  a  matter  which  might  have  been 
determined  by  a  single  justice  under  24  &  25 
Yict.  c.  97,  s.  52;  and  the  words  of  the  pmviso  to 
that  section  are:  "Provided  that  nothing  herein 
contained  shall  extend  to  any  case  where  the  party 
acted  under  a  fair  and  reasonable  supposition  that 
he  had  a  riffht  to  do  the  act  complained  of." 
[OocKBTTBN,  0.  J. — But  the  rule  is  not  granted  on 
that  ground. 1  It  is,  however,  important  with 
reference  to  the  interest  of  the  justice.  The  rule 
with  regard  to  the  disoualification  of  a  justice  by 
interest  was  considerea  in  Beg,  v.  Meyer  (L.  Bep. 
1  Q.  B.  Div.  173),  where  Blackburn,  J.  said 
(p.  177)  r  "  The  question  is,  was  Mr.  Meyer  really 
substantially  interested,  though  not  in  a  pecuniary 
sense,  in  the  proceedings  as  to  which  these  in- 
formations were  one  step,  so  as  to  be  likely  to 
have  a  real  bias  in  the  matter  ?  "  He  afterwards 
referred  to  a  previous  case  in  which  the  court 
said,  "  that  we  must  not  be  understood  to  sav  that 
where  there  is  a  real  bias  this  court  would  not 
interfere."  He  proceeded :  **  In  the  present  case 
there  is  such  a  real  bias.  Mr.  Me^er  was  sitting 
as  a  judge  in  an  information  ansing  out  of  a 
matter  in  which  he  was  a  litigant  party  with  the 
defendant;  and  although  he  states  he  took  no 
part  in  the  conviction,  yet  he  clearly  ought  not 
to  have  been  on  the  bench ;  and  we  have  no  doubt 
that  the  rule  must  be  made  absolute."  Here,  if 
not  an  actual  litigant,  one  of  the  justices  who  took 
an  active  part  in  the  conviction  had,  just  before 
the  hearing,  made  an  affidavit  in  behalf  of  the 
plaintiff  in  an  action  by  the  prosecutor  against  the 
defendant  in  respect  of  the  same  matter  as  that 
upon  which  the  prosecution  was  based.  The 
community  of  interest  between  the  justice  and  the 
defendant  does  not  lessen  the  disqualification. 

OocxBTTBN,  O.J. — ^The  only  question,  for  us 
is,  whether  one  of  these  two  convicting 
ma^trates  was  disqualified  by  interest  from  ad- 
judicating upon  the  charge  against  the  defendant. 
The  interest,  such  as  it  was,  was  that  of  a  com- 
moner with  rights  over  the  waste  of  Epping 
Forest,  and  was  exactly  the  same  in  the  magis- 
trate and  in  the  defendant.  Tbev  had  an  identity 
of  interest,  and  therefore  the  tendency  to  bias,  if  it 


existed*  wonld  naturally  be  in  the  defendsnt's 
favour.  But  it  is  said  the  magistrate,  as  appears 
from  his  affidavit  in  the  Ohwoery  sait^  takes  a 
view  opposite  to  that  of  the  defendant  as  to  the 
corporation  proceedings,  which  are  avowedly  in 
the  commoners'  interests.  It  is  contended  that 
therefore  the  magistrate  is  disqualified  by  his  in- 
terest from  a^jucucatinff  in  a  matter  in  wnich  the 
defendant  is  concerned.  It  is  preposterous  to 
suppose  that  any  one  in  the  position  of  a  magis- 
trate would  be  Diassed  in  his  administration  of 
justice  by  the  mere  expression  of  his  views  as  to 
what  is  for  the  advantage  of  a  defendant's  interests. 
There  is  not  in  this  case  the  slightest  appearance 
of  a  tendency  to  bias.  There  is  no  authority  for 
saying  that  an  expressed  opinion  is  sufficient  to 
oust  a  magistrate's  jurisdiction.  This  seems  to 
me  to  be  but  a  sorry  squabble ;  if  a  question  of 
right  be  really  desired  to  be  raised,  it  should  be 
done  without  violence,  and  in  a  dignified  manner. 
The  rule  will  be  discharged. 

Melloe,  J. — I  am  of  the  same  opinion.  Thers 
are  two  points  to  be  considered,  one  as  to  the 
magistrate's  interest,  the  other  as  to  the  leave  of 
the  commissioners.  The  second  point  has  not 
been  seriously  argued,  and  indeed  it  is  impossible 
to  maintain  that  there  was  any  intention  in  the 
Act  of  1872  to  interfere  with  criminal  charges 
arising  within  or  in  respect  of  Epping  Forest 
The  other  point  must  be  oecided  equally  against 
the  defendant.  Both  he  and  the  magistrate  are 
commoners,  but  his  rights  of  common  were  not 
injured  by  the  erection  of  these  notice-boards,  nor 
were  the  maffistrate's  lights  injured  by  their 
being  knocked  down.  The  demolition  of  so  many 
as  twenty- three  posts  was  certainly  evidence  of 
malice,  and  sufficient  in  my  opinion  to  justify  the 
exclusion  of  defendant's  claim  of  right.  The  only 
remaining  interest  in  Mr.  Alcock  is  that  sug- 
gested on  the  ground  of  his  affidavit ;  but  I  know 
of  no  reason  for  saying  that  the  expression  of  a 
man's  opinion  on  any  subject  should  render  him 
unfit  to  adjudicate  upon  it.  I  agree  with  the  case 
of  Beg.  V.  Meyer,  which  has  been  cited,  but  I  bil 
to  see  its  application  here.  It  must  be  necessary 
or  probable  that  his  interest  in  the  subject  matter 
of  his  adjudication  should  bias  the  magistrates  in 
order  to  disqualify  him. 

B%de  dUcharoei, 

Solicitor  for  the  applicant  for  the  rule,  0.  /• 
Bawlinge, 

Solicitors  for  the  justices.  Bell,  Brodrich,  cmd 
Qray, 

Solicitor  for  the  Oorporation  of  London,  The 
Oiiy  Solicitor, 

BXOEIBQUEB  DIVISION. 

Tuesday,  Jan,  22, 1878. 

(Before  Olbasbt,  B.  and  Hawkuts,  J.) 

K —  V.  BaSCHBN  AUn   ANOTHB&.(a) 
▲PFXAL  FBOH  DTFEBIOB  COUBT. 

Oomtraei  of  service — Servant  absenting  himself 
ihrotkgh  iUness — Illness  caused  by  misoondud  of 
servant  before  contract  —  Dismissal  —  Bight  if 
servani  to  sue  for  wages  due  during  his  abseMe* 

Plaintiff  was  engaged  by  the  defendants  as  a  derh 
at  1201.  per  awnwn,  and  was  to  have  one  month's 
notice  of  dismissal.    He  began  his  duties  on  iKe 

(a)  Reported  by  H.  Luox  and  B.  BnrawooD,  Siqxt.* 
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find  Jv^f  and   served  HU  the  lit  Aug,     He 
■'  was  ihen  obliged  by  iUness  to  be  absent  tiU  the 
2nd  Sept.,  ioken  he  tendered  his  services,  vfhieh 
were  refused.    He  had  in  the  meantime  received 
on  the  ^Oth  Aug,  a  letter  from  the  defendants 
terminoHng   the    engagement.      In   an   action 
hroftght  by  him  for  wages  from  the  Ist  Aug,  to 
ihe  20th  Sept,  it  was 
Held,  that  the  plaint^  was  entitled  to  wages  for 
thai  period,  tmd  that  it  was  no  answer  to  his  claim 
that  the  iUness  was  caused  by  an  act  of  miscou' 
duct  on  his  part,  which  occurred  before  the  con- 
tract, and  which  he  did  not  know,  at  the  time  of 
the  contract,  would  lead  to  his  iUness,  and  render 
him  incapable  of  performing  his  work. 
This  was  an  action  bronght  m  the  Lord  Mayor's 
Conrt  of  London  by  the  plaintiff,  who  was  a  mer- 
oantile  clerk,  to  recover  the  sam  of  162. 13«.  4(2., 
allaged  to  be  dae  to  him  from  the  defendants,  his 
employers,  and  the  particulars  stated  the  claim  to 
be  for  the  amount  of  his  wages  and  salary  at  1202. 
a  year,  from  the  1st  Ang.  to  the  20th  Sept.  1877, 
according  to  an  agreement  between  them  dated 
the  27th    Jane  1877.    The   plaintifE    had   been 
employed  under   that  agreement  at  the  above- 
mentioned  salaiT  of  1202.,  sabject  to  increase  in 
events  which  did  not  occur,  and  the  employment 
was  to  be  determinable  on  either  side  by  one 
month's  notice.    He    served  under  the  contract 
from   Uie    2nd  until    the   30th   July,    when  he 
was  unwell.    He  obtained  the  permission  of  his 
employers  to  absent  himself  from  work  until  the 
6th  Aug.    He  remained  away,  howeyer,  and  was 
ondenr  medical  treatmeut,  and  was  unable  to  return 
to  his  employment  until  the  first  week  in  Sep- 
tember,  when   he   returned    and   tendered   fais 
services,  which  the  defendants  refused ;  and  they 
bad  moreover,  in  the  meantime,  namely,  on  the 
20th  Aug.,  given  him  notice,  by  letter  of  that  date, 
terminating  the  employment,  and  statins  that,  as 
they  could  not  do  without  a  clerk  to  fill  his  place, 
they  had  eneaged  another  person.    They  refused 
to  pay  him  the  amount  claimed  by  him  for  wages 
during  his  absence,  on  the  ground  that  he  had,  oy 
his  own  misconduct,  rendered  himself  incapable 
of  performing  his  duties,  and  therefore  was  not 
entitled  to  any  remuneration.    The  illness  under 
which   the    plaintiff  was    suffering   arose   from 
venereal  disease.    The  learned  Common  Serjeant 
<tf  the  City  of  London  nonsuited  the  plaintiff,  but 
ft  nile  was    afterwards  obtained   on   his  behalf 
Qslling  upon  the  defendants  to  show  cause  why  a 
verdict  should  not  be  entered  for  the  plaintiff  for 
the  sum  daimed,  on  the  ground  that  tnere  was  no 
evidence  at  the  trial  in  support  of  the  defendants' 
plea. 

The  defendants'  pleas  were  as  follows : — First, 
denyine  that  they  agreed  as  alleged.  Second,  that 
the  defendants  were  always  ready  and  willing  to 
oontiQue  to  employ  the  plaintiff  in  the  capacity  of 
derk  until  the  plaintiff  misconducted  himself  as 
hereinafter  mentioned.  Yet  the  plaintiff  wrong- 
ly absented  himself  from  the  defendAuts* 
Bervioe  for  a  long  and  unreasonable  time,  namely, 
for  three  weeks  or  thereabouts,  without  any  just, 
nifiloient,  or  reasonable  cause  or  excuse  for  such 
ftbsence,  and  without  the  consent  and  against  the 
will  of  the  defendants,  whereby  the  defendants 
were  greatly  delayed  and  injured  in  respect  of 
divers  matters  and  businesses  in  which  they 
woald  otherwise  have  employed  the  plaintiff  in  his 
capacity  aforesaid,  and  were  forced   to  procure 


\  another  person  to  serve  them  in  the  capaoiW  afore- 
said in  place  and  stead  of  the  plaintiff;  and 
thereupon  it  became  and  was  lawful  and  necessarf 
fbrthe  defendants  to  discharge  and  dismiss  the 
plaintiff  from  their  service,  and  thereupon  the 
defendants  refused  to  suffer  the  plaintiff  to  con- 
tinue in  their  employ,  and  discharged  him  there- 
from, being  the  supposed  breach.  Third,  that  the 
plaintiff  was  not  during  any  part  of  the  time  for 
and  in  respect  of  which  wa^s  are  claimed  ready 
and  willing  to  render,  and  did  not  in  fact  during 
any  part  of  such  time  render,  to  the  defendants  the 
alleged  agreed  or  any  services.  Fourth,  never 
indebted  as  alleged. 

The  following  is  a  oopy  of  the  notes  of  the 
judge  taken  at  the  trial : 

The  plaintiff  on  being  examined  said  r  On  the 
2nd  July  I  entered  the  defendants'  service  at 
1202.  a  year  and  a  month's  notice.  Towards  the 
end  of  July  I  told  my  employers  that  I  must  consult 
a  doctor,  and  they  expressed  their  sympathy.  On 
the  2nd  Aug.  1  was  ordered  by  my  doctor  to 
remain  at  home,  but  went  on  the  7th,  11th,  and 
14th  in  a  cab  to  see  my  doctor,  and  on  two  crif 
these  occasions  I  called  and  told  defen4ants,  and 
they  said,  "  We  hope  you  will  soon  get  better." 
Afterwards,  on  the  loth  Aug.,  I  wrote  and  told 
them  I  had  to  undergo  an  operation.  On  the 
20th  Aug.  I  got  a  letter  (produced)  terminating 
the  agreement.  I  iknswered  it  the  same  day,  and 
got  an  answer  on  the  2l8t  Aug.  On  the  2ith 
Aug.  I  wrote  again,  saying  my  doctor  insisted  on 
my  going  to  the  seasida  This  letter  was  answered 
on  the  2nd  Sept.  I  called  and  offered  my  servicea 
for  the  remainder  of  the  period  of  nqtice. 

Cross-examined. — I  served  until  30th  July,  then 
I  went  away  until  2nd  Sept.  My  illness  was 
originally  caused  by  my  own  imprudence. 

Be-examined.— I  cannot  trace  the  cause,  but  it 
occurred  in  the  middle  of  June. 

George  Licbtenberg,  surgeon  to  the  Gterman 
Hospital,  said :  I  saw  plaintiff  towards  the  end  of 
July,  his  glands  were  swollen,  I  advised  his 
remaining  at  home,  and  on  the  24th  Aug.  I  sent 
him  to  the  seaside. 

Cross-examined. — ^The  ailment  arose  from  vene- 
real disease. 

The  plaintiff  was  nonsuited,  but  leave  was  g^ven 
him  to  move  to  enter  the  verdict  for  162.  XZs,  4td, 

Thoicas  Chambbbs. 

Reed  now  showed  cause  on  behalf  of  the  defend- 
ants, and  contended  that  in  a  contract  of  service 
capacity  to  serve  is  a  condition  precedent  to  the 
right  to  sue,  and  there  is  no  right  to  sue  unless 
the  service  is  performed,  or  the  inability  to  perform 
it  arises  otherwise  than  through  the  plaintiff's  own 
act  or  default,  as,  for  instance,  by  accident  or  the 
act  of  God.  Even  if  the  defendailts  did  not  know 
at  the  time  they  dismissed  him  that  he  had  him- 
self put  it  out  of  his  power  to  serve,  they  may  rely 
on  that  defence  at  the  trial.  See  Spotswood  v. 
Barrow  (5  Ex.  110;  19  L.  J.  226,  Ex.)    If  the 

Elaintiff  put  it  out  of  his  own  power  and  rendered 
imself  unable  to  continue  his  services,  the  defen- 
dants were  at  liberty  to  rescind  the  contract,  or  to 
sue  for  a  breach  of  it.  It  seems  to  be  assumed  in 
all  the  caa«8  that,  though  temporary  illness  which 
arises  through  the  act  of  God  is  an  excuse  for  the 
non-performance  of  services,  the  servant  would 
not  DO  excused  whero  it  arises,  as  it  did  in 
the  present  case,  through  his  own  misconduct. 
[Hawkins,  J. — ^The  misconduct  of  the   plaintiff 
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in  the  present  oihse  oocarred  before  the  contract.] 
The  incapacity  to  work  followed  immediately  npon, 
fttid  could  be  traced  to,  the  miscooduct.  In  Uuek- 
mm  y.  Stonei  (28  L.  J.  25,  Q  B. ;  1  El.  &  EU  248), 
a  plea  similar  to  that  in  the  present  case  was  held 
good.  Lord  Campbell  C.J.  there  saying:  ''The 
plea  is  that  the  plaintiff  was  not,  during  any  part 
of  the  time  for  and  in  respect  of  vmich  such 
'Wages  are  claimed,  ready  and  willing  or  able  to 
render,  and  did  not,  in  fact,  during  any  part  of 
•noh  time  render  the  agreed  or  any  service  I  We 
think  the  gist  of  the  plea  is  that  the  plaintiff, 
during  the  time  in  question,  was  not  ready  and 
willing  to  render,  and  did  not  render,  any  serrice 
in  the  sense  that  he  voluntarily  or  wilfully  refused 
or  omitted  to  serve.  K  »o,  he  could  not  claim  his 
wages  in  consideration  of  his  service,  for  the 
breach  goes  to  the  whole  consideration.  He  could 
recover  if  he  were  ready  and  willing  to  serve, 
if  he  had  been  able  to  do  so  and  was  only 
temporarily  prevented  by  the  visitation  of  Grod. 
So  m  BooBt  V.  Firth  (19  L.  T.  Bep.  N.  S.  264; 
L.  Bep  4.  0.  F.  1 ;  38  L.  J.  1,  0.  P.),  the  learned 
judges  (M.  Smith  and  Brett,  J  J.)  confine  the  oases 
where  illness  excuses  performance  to  those  in  which 
the  illness  is  caused  by  the  visitation  of  God. 
No  doubt  a  temporary  illness  without  the  servant's 
own  default  would  not  suspend  his  richt  to  wages, 
or  constitute  a  breach  of  contract.  But  here  this 
is  not  such  a  case,  for  the  illness  was  caused  bj 
the  plaintiff's  own  act,  not  to  put  it  even  as  bis 
own  misconduct.  In  fact,  all  the  cases  support  the 
proposition  that  to  excuse  performance  the  illness 
must  arise  without  any  de&ult  on  the  servant's 
part.  The  defendants  were  entitled  to  dismiss 
him  the  moment  he  absented  himself  beyond  the 
six  days'  leave,  as  it  was  then  equivalent  to  inten- 
tional absence,  which,  together  with  the  moral 
misconduct,  justified  the  dismissal.    He  cited  also 

De  BemoArdy   v.    Hardrng,  8  Ex.    822;  22  L.  J. 

840  £x.  * 
ChaayiUrr,  €hri4ve8,  2  H.  BL  006  (note) : 
Taylor  V.  CaldweU,  8  L.  T.  £ep.  N.  S.  356 ;  32  L.  J. 

164,Q.B.;  8B.AS.82; 
Cort  V.  The  Ambergate,  A'c-,  RailwcM  Comparvy.  17 

Q.B.Bep.l44;  20 L.  J. 460,  Q. B. 

Qhfn^  for  the  plaintiff,  contra,  submitted  that 
the  defence  was  not  raised  by  the  plea.  The  mis- 
conduct alleged  in  the  second  plea  is  that  the  plaintiff 
absented  himself  for  an  unreasonable  time  without 
a  sufficient  or  reasonable  cause.  His  illness  which 
came  upon  him  unexpectedly  is  a  reasonable 
cause,  and  the  plea  set  up  by  the  defendants  is  no 
answer  to  the  plaintiff^s  claim.  [He  was  here 
■topped  by  the  Court.] 

Cleasbt,  B. — Some  little  difficulty  has  arisen 
here  owing  to  the  form  of  the  pleading.  The 
plaintiff  in  this  case  entered  into  the  service 
of  the  defendants  and  was  employed  by  them 
under  an  agreement  by  which  he  was  to  be 
paid  a  salary  of  1202.  per  annum,  and  by  the 
agreement  he  was  to  nave  one  month's  notice 
in  case  of  dismissal.  The  plaintiff  entered 
upon  his  duties  on  the  2nd  July,  and  there  is 
nothing  to  show  that,  at  the  time  he  entered  into 
the  agreement  and  subsequently  thereto  upon  his 
duties  under  it,  he  concealed  from  bis  employers 
anything  which  he  ought  to  have  disclosed, 
or  that  he  knew  that  he  would  not  be  able 
to  perform  his  duties  in  the  defendants*  service. 
Therefore  the  contract  is  not  tainted  by  a 
knowledge  ou  his  part  of  any  circumstances  which 


would  render  him  unable  to  perform  it.  After  a 
month's  service  illness  supervened,  and  the  plain- 
tiff was  nnable  to  continue  his  attendance  at  the 
defendants'  office.  The  question  is  whether  or 
not  illness  is  such  an  excuse  as  to  disentitle  him 
to  recover  wa^es  during  his  absence  from  the 
employment  in  consequence  of  it.  I  think, 
priind  facie,  illness  is  to  be  attributed  to  the 
act  of  Gk>d,  and  we  are  not  justified  in  going 
back  for  any  len^^th  of  time,  and  entering 
into  an  investigation  as  to  what  may  have 
been  the  cause  of  it.  We  ought  not,  I  tnink,  to 
extend  the  ^ect  of  disability  arising  from  ilbiess. 
The  illness  which  rendered  lum  unable  to  perform 
his  duties  for  a  time  came  upon  him  unexpectedly, 
and  we  cannot  go  back  to  first  causes  and  into 
the  question  oi  how  ,it  arose.  The  maxim 
'*  eauea  proooima  non  remoia  tpeetatur**  is  appli- 
cable here.  Aa  to  how  precisely  the  disease 
arose,  there  may  be  various  oifferent  opinions,  and 
there  might  be  the  greatest  uncertainty  as  to 
the  cause  or  matter  which  originally  brought  it 
about.  It  was  a  misfortune  which  could  not  have 
been  foreseen  at  the  time  the  contract  was  made^ 
and  I  think  the  plaintiff  is  entitled  to  say  that  it 
is  a  reasonable  excuse  for  his  absence  from  his 
duties,  and  that  our  judgment  should  be  given  for 
the  plaintiff,  setting  aside  the  nonsuit,  and  enter- 
ing the  verdict  for  him  for  the  162. 13«.  44.,  the 
amount  of  damages  claimed  by  him  in  this  action. 
HJLWKiNs,  J. — ^I  am  of  the  same  opinion.  If  the 
plaintiff  had  been  aware»  at  the  time  of  the  making 
of  the  contract,  that  he  would  be  incapacitated  by 
iUnesB  from  performing  his  duties,  I  am  not  pre- 

SM-ed  to  say  that  he  could  recover  in  this  action 
at  there  is  nothing  to  show  that  he  knew  any- 
thing of  the  illness  which  he  subsequently  suffered 
firom  until  after  the  agreement  had  been  entered 
into.  There  was  no  cross-examination  on  that 
point,  and  no  question  was  put  to  get  out  of  him, 
and  there  was  no  evidence  to  show  that  he 
had  any  suspicion  of  the  misfortune  which 
subsequently  overtook  him,  or  that  he  was  aware 
that  the  seeds  of  the  disease  existed  in  him  at  tha( 
time.  Now  I  base  my  opinion  upon  that  fiiot, 
and  I  think,  under  these  circa  mstauoes,  that 
he  is  entitled  to  the  amount  claimed.  The  mis- 
conduct alleged  in  the  pleadings  is  hie  staying 
away  without  a  reasonable  excuse.  How  can  it  be 
called  misconduct  if  a  man  stays  away,  on  the 
advice  of  a  doctor,  in  order  to  get  himself  oured  P 
The  third  plea  is  similar  to  the  one  set  up  in 
Guchson  v.  Stoneg  {uhi  $up,) ;  and  as  to  that  Lord 
Campbell,  G.J.  says :  "  We  think  that  the  gist  of 
the  plea  is  that  the  plaintiff,  during  the  time  in 
question,  was  not  ready  and  willing  to  render,  and 
did  not  render,  any  service,  in  the  sense  that  he 
voluntarily  and  wilfully  refased  or  omitted  to 
serve.  If  so,  we  think  he  could  not  claim  the 
wages  to  be  paid  to  him  in  consideration  of  his 
service."  Now,  in  the  present  case,  the  plaintiff 
did  not  voluntarily  and  wilfully  refuse  to  serve, 
but  was  comfielled  to  absent  himself  by  an  iUness 
which  came  upon  him  during  the  time  of  service, 
and  which  was  not  the  resiut  of  any  misoondaos 
that  occurred  after  the  agreement  was  made.  Ab 
a  matter  of  fact,  I  conclude  that  the  malady  was 
contracted  before  he  entered  into  the  defendants' 
service;  and  he  did  not  improperly  obtain 
admission  there.  At  the  time  that  he  entered 
into  the  contract,  which  he  did  honestly,  he 
neither  believed  nor  knew  that  he  would  not  be 
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able  to  fulfil  it  In  mr  opmion,  therefore,  the 
pkintiff  ia  entitled  to  have  the  verdiot  for  the 
amoont  daitned  entered  for  him. 

NonnUt  eel  aside,  and  judgment  entered  for 
ihepUmiiff. 

Leave  to  appeal  was  refused. 
Solicitors  for  the  plaintifil^  Anthony  Oarr  and 
Son, 
Solicitors  for  the  defendants,  Beed  and  LoveU. 


Jan.  22  and  29,  and  Feb,  4, 1878. 

(Before  Cleasbt,  B.  and  Hawkins,  J.) 

Body  and  akotuss  (apps.)  v.  Jstfeet  (resp.)  (a) 

TSumpike  roads — Steam  locomotives  used  on  high- 
Ufoys — Construetion  of  tffheels  of— -**  Shoes  or 
other  hearing  surface  " — Continuous  pressure  or 
**  hearing  suffa^" — Width  of  shoes — Locomo- 
Ooe  Act  1861  (24  ^  25  Vict,  c,  70),  s.  8. 

Sects  of  the  Locomotive  Act  1861  (24  ^  25  Vict. 
0.  70),  enacts  that  **  every  locomotive  drawing 
any  waggon  or  carriage  shall  have  the  tires  of 
A6  uih^eU  thereof  not  less  than  9m.  wide  .... 
and  the  wheels  of  every  locomotive  shaU  he 
tyUndriedl  and  smooth-soled,  or  used  with  shoes 
or  oiher  hearing  surface  of  a  width  of  not  less  than 
9ui. 

The  appellants  used  on  a  highwanf  a  locomotive  with 
vsheels  the  tires  of  whiJh  were  18m.  wide^  and 
iipon  and  across  the  tires  were  placed,  on  eckch 
nde  of  the  tire  aUemately,  "  shoes  *'  or  hars  of 
iron  lin,  thick,  and  9}m.  u>ide  measuring  across 
the  tire,  and  3m.  wide  mecuiiring  parallel  to 
Hhe  circumference  of  the  wheel,  the  space  or 
interval  between  each  shoe  being  3m.  except  in 
the  centre  of  the  wheel  where  the  tires  met  and 
overlapped  each  oiher  by  about  \^in.  There 
wa«  iMAs,  as  the  appellants  contended,  never 
less  than  a  width  of  9tn.  of  continuous  *'  hearing 
swfface,*^  because,  as  soon  as  the  bearing  surface 
on  one  side  of  the  wheel  was  exhausted,  it  was 
taken  up  by  that  on  the  other  side.  But,  on 
appeal  against  a  conviction  of  the  appellants  by 
justices,  for  contravening  the  requirements  of 
sect,  3  of  the  Locomotive  Act  1861,  by  using  the 
locomotive  on  a  highway,  it  was 

Held  {ajffirming  the  conviction,  and  following  the 
decision  in  stringer  v.  Sykes,  36  X.  T.  Bep,  N,  8. 
152),  that  the  wheels  in  question  did  not  satisfy 
the  statute,  which  required  one  umform  im- 
inierrupted  pressure  of  9m.  mecuured  across  the 
wheel ;  and  {going  further  than  that  decision)  that 
sach  ** uniform  uninterrupted  pressure"  must 
be  continuous  throughout  the  whole  drcwm' 
ference  of  the  wheel,  save  in  so  far  as  the 
joints  of  the  material  used  manf  render 
^perfect  continuity  impoesible ;  and  thai  no 
** shoes  or  other  hearing  surface"  wUl  satisfy 
the  requirements  of  the  staiute^  unless  they 
are  nmtlar  to  the  tires  of  such  whwHs  as  the 
staiute  has  prescribed,  namely,  uniform,  con* 
Unuous,  unbroken  {save  as  aforesaid)  and  smooth* 
surfaced  bands  of  the  width  of  9m.  rownd  the 
whole  circumference  of  the  wheel. 

Qa(Bre,  whether  the  deviation  of  a  quarter  of  an 
inch  from  aflat  surface,  allowed  by  the  statute  of 
Geo.  ^  in  the  '*  fellies  or  tires  **  of  wheels,  would 
be  permitted  if  a  question  arose  as  to  the  wheels  of 
a  locomotive  being  **  smooth'SoUd "  toithin  the 
meaning  of  the  Act  of  1861. 

fa)  Imported  bj  H.  Lnan,  "Eaq.,  Barrifter<*t*LAw. 


This  was  a  case  stated  by  jnstioes  in  and  for  tlie 
oonnty  of  Snssexi  pursuant  to  the  statute  20  A  21 
Viot.  0. 43. 

At  a  petty  session  held  in  Bye,  in  the  said 
county,  oefore  three  of  Her  Majesty's  justices  of 
the  peace  for  the  said  county,  on  21st  Dec.  1877f 
John  Body  the  elder  and  John  Body  the  younger 
were  charged  in  and  by  a  certain  information,  for 
that  on  the  25th  Oct.  then  last,  atBeckiey,  in  the 
county  of  Sussex,  they  being  the  owners  of  i^ 
certain  locomotive  eu^pne,  did  use  the  said  looomo- 
tiye  on  a  certain  highway  there  situated,  the 
wheels  of  the  said  locomotive  engine  not  being 
constructed  in  conformity  with  the  statute  in 
that  case  made  and  provided. 

At  the  hearing  of  the  said  information  the 
following  evidence  was  given  on  oath : — 

WDliam  Elphiok  :  I  am  a  Bemant  in  the  East  Sussex 
Constabulary,  itationed  at  Beckley.  On  t&e  2fith  Oot, 
I  saw  a  looomotiye  belon^g  to  Body  and  Son,  Witters- 
ham,  in  Beokl^-street ;  it  was  passing  along  the  road 
towards  Northiam,  at  abont  11  a.m.  It  stopped  to  water, 
and  the  driver  told  me  they  were  going  to  Sandhnnt.  I 
took  the  dimensions  of  the  wheeL  There  were  four  wheels, 
the  tares  of  the  two  driying  wheels  were  18in.  wide,  the 
shoes  lOin.  from  oatside  to  inside — they  lapped  lin.,  and 
were  Sin.  wide  and  lin.  thick.  There  were  3|m.  between 
each  shoe.  The  engine  went  on  towards  Northiam.  I 
took  the  dimensions  ^e  Saturday  afterwards  at  Witters- 
ham.  Mr.  Body,  jnn.,  told  me  it  was  the  same  engine 
that  I  had  seen,  and  that  I  conld  do  what  I  liked  with  it. 
The  sketch  now  prodnoed  by  Mr.  Langham  is,  I  believe, 
light.  One  shoe  goes  between  the  other,  the  nncolonred 
part  on  the  sketch  is  an  inch  lower  than  the  oolonxed. 

Cross  examined :  When  the  shoes  overlap  they  come 
up  level,  they  are  level  so  far  as  shown ;  where  the  Sin. 
are  shown  on  the  plan. 

For  the  defence : 

Bobert  William  Eddison  :  I  am  a  member  of  the  firm 
of  John  Fowler  and  Co.,  mannfaotorers  of  steam 
plooghing  machines  at  Leeds.  Mr.  Body's  engine  was 
made  by  onr  firm.  I  produce  a  drawing  showing  a  section 
of  the  wheel  (drawing  put  in  and  signed  by  chairman). 
I  know  it  is  correct ;  I  nave  practical  knowledge  of  these 
engines  ;  there  is  alwajrs  a  bearing  snrfaoe  of  9in.  width 
on  the  road,  and  a  continnons  snnace,  and  it  can  never 
be  less  measured  from  side  to  side  of  the  wheel  in  the 
ordinary  way ;  the  space  of  the  lap  is  abont  2iin.,  the 
space  between  the  shoes  is  Sin. 

Cress- examined  by  the  bench:  If  the  shoes  went 
straight  across  the  wheel  leaving  2^in.  between  each  shoe, 
it  would  be  of  advantage  to  the  engine,  but  contrary  to 
the  Act  of  Parlisment :  on  the  soft  road  there  would 
be  an  uneven  pressure  where  the  wheel  touched  the  road. 

It  was  therefore  contended  on  the  part  of  the 
defendants  that  the  24  &  25  Vict.  c.  70,  s.  3  (which 
was  the  statute  and  section  under  which  the  in- 
lormation  had  been  laid),  bad  been  strictly  complied 
with,  and  that  the  wheels  of  the  engine  in  question, 
although  not  smooth-soled,  were  used  with  a  bear- 
ing surface  of  a  width  of  not  less  than  9in.,  and 
that  as  the  wheel  rotated  there  was  never  less 
than  a  width  of  9in.  of  continuous  bearing  surfoce, 
because,  as  soon  as  the  bearing  surface  on  one  side 
of  the  wheel  was  exhausted,  it  was  immediately 
taken  up  hj  the  bearing  surface  on  the  other  side. 
Bat  the  said  justices  being  of  opinion  that  the 
aforesaid  wheels  were  not  constructed  in  accord- 
ance -with  the  statute,  and  the  so-called  shoes  were 
not  such  as  were  contemplated  by  the  Act,  and 
were  not  a  bearing  surface  with  "  one  unifom  un- 
interrupted line  &om  side  to  side  of  the  wheel," 
as  laid  down  in  the  caae  of  Stringer  v,  Sykes  (L. 
B*ep.  2  Ex.  Div.  240),  held  vhat  the  offence  had  been 
committed,  and  accordingly  tbo  defendants  were 
convicted  and  fined  10s.  and  lOs.  9d.  for  costs. 
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The  qaestion  for  the  opinion  of  this  court  is 
whether  the  said  determination  was  oorreot  in 
point  of  law. 

8.  Tennant,  for  the  appellants,  contended  that 
the  ma^strates  had  wrongftilly  convicted  them, 
inasmncn  as,  in  the  constraction  of  the  wheels  of 
their  locomotiye,  they  had  strictly  complied  with 
the  terms  of  the  statute  of  1861,  and  had  pro- 
perly therein  conformed  to  the  decision  of  this 
court  upon  the  subject  in  the  case  of  Stringer  y, 
Byhes  (30  L.  T.  Bep.  19.  S.  152;  L.  Bep.  2  Ex. 
Div.  240 ;  46  L.  J.  139,  Mag.  Gas.),  since  which  case 
the  locomotive  now  in  qaestion  had  been  con- 
structed. In  the  locomotive  in  Stringer  y.  Sykea 
the  tires  of  the  wheels  were,  as  here,  18in.  broad, 
and  the  shoes  were  4iin.  wide  measuring  parallel  to 
the  circumference  of  the  wheels,  and  20in.  in 
length  or  breadth,  measuring  across  the  tire  from 
one  edge  of  it  to  the  other,  and  were  bolted  on 
transversely  across  the  tires,  in  an  oblique  direc- 
tion, with  an  interval  of  3in.  between  each  shoe ; 
and  this  court  there  held  that  the9in.  in  width  re- 
quired by  the  Act  could  not  be  made  up  of  separate 
and  interrupted  portions  of  pressure,  or  by  adding 
the  4iin.  of  one  shoe  to  the  4}in.  of  the  other ; 
but  that  it  must  be  the  pressure  of  one  uniform 
and  uninterrupted  "bearing  surfoce"  from  one 
side  of  the  tire  of  the  wheel  to  the  other  of  a 
width  not  less  than  9in.  in  itself,  sr^ch  width 
beinff  a  portion  of  the  circumference  of  the 
wheel  In  that  case  the  "  bearing  surfiftce  "  was 
not  continuous,  the  wheels  having  a  space  between 
any  two  shoes.  Here,  on  the  contrary,  the 
"  bearing  surface  "  is  perfectly  continuous,  though 
it  is  on  alternate  sides  of  the  wheel.  Were  the 
wheels  to  be  perfectly  smooth-soled,  or  the 
''bearing  surface"  to  be  perfectly  continuous 
and  unbroken  over  the  whole  outside  of  the  tire, 
the  consequence  would  be  that  the  engine  would 
not  work  on  a  smooth  road,  but  would  come  to  a 
standstill,  and  do  injury  to  the  road  by  digging 
holes  in  it.  If  the  roads  are  cut  up  or  damaged 
by  these  wheels,  as  now  used,  tne  remedy  at 
common  law  for  a  nuisance  is  reserved  by  the  Act, 
and  the  common  law  liability  of  the  appellants 
remains. 

Lumley  Smith,  for  the  respondent,  contra. — A 
'*  shoe  "  is  nothing  more  or  less  than  an  additional 
tire,  and  by  sect.  3  it  is  required  that  the  shoes 
or  other  bearing  surface  should  be,  as  the  tire  is, 
a  continuous  bend  round  the  circumference  of  the 
wheel.  By  sect.  1  of  the  Act  toll  is  to  be  paid 
according  to  the  width  of  the  shoes,  which  would 
seem  to  show  that  what  the  Act  means  is  a  shoe 
going  right  round  the  wheel.  If  the  respondent's 
construction  of  the  Act  is  not  correct,  then  cog- 
wheels would  be  allowable — a  construction  of  tire 
that  would  utterly  destroy  the  surface  of  the 
roads.  The  4th  section  of  the  Act,  which  classes 
"  shoes  "  with  "  fellies  and  tires,"  may  be  referred 
to  as  supporting  the  contention  of  the  respondent. 

8.  Tennant  replied.  Gur.  adv.  vult. 

Feb.  4. — Hawkins,  J. — We  are  of  opinion  that 
the  determination  of  the  justices  was  correct,  and 
that  this  conviction  ought  to  be  affirmed.  Thfl  sole 
question  in  this  case  is,  whether  the  driving  wheels 
of  the  locomotive  used  by  the  appoHants  upon  a 
certain  highway  rested  upon  such  shoes  or  other 
bearings  as  are  required  by  *he  3rd  section  of  the 
Locomotive  Act  lo61.  In  considering  this  ques- 
tion we  have  derived  considerable  assistance  from 
a  reference   to  older  legislation  upon  the  same 


subject,  to  be  found  in  the  General  Turnpike  Acta 
passed  in  tha  reigns  of  G^rge  m.  and  George  IV. 
By  sect.  69  ci  the  General  Turnpike  Act  (13  Geo. 
3,  0.  84),  it  is  enacted  that  "  the  tire  of  the  wheels 
of  idl  wagffons,  Sdo.,  to  be  used  upon  any  tnmpike 
road,  shall  be  countersunk  in  placing  the  same 
upon  the  fellies  in  such  manner  that  the  nails 
shall  not  rise  above  the  surface,  and  that  the  soles 
or  surface  of  the  wheels  shall  be  quite  fiat."     By 
the  2nd  section  of  16  Geo.  3,  c.  39,  after  reciting 
the  above  provision,  and  that,  according  to  the 
strict  sense  of  the  words,  that  provision  conld  not 
be  complied  witJi,  it  is  enacted,  "  that  all  wheels  of 
the  breadth  or  ffauge  of  6in.  or  upwards,  the  fellies 
or  tires  whereof  shall  not  deviate  more  than  liiL 
from  a  flat  surface,  shall  be  deemed  and  taken  to  be 
flat  according  to  the  true  meaning  of  the  said 
Act."  The  5o  Geo.  3  c.  119,  authorised  the  trastees 
of  roads  to  exempt  from  certain  tolls  such  ymggonB, 
&o.,  as  should  huve  the  soles  or  bottoms  of  the 
fellies  of  all  the  wheels  thereof  of  the  breadth  of 
6in.,   or  of  9in.,  or   of  16in.,  or  upwards,  and 
be   cylindrical,    tluit  is    to    say,    of   the    same 
diameter  on  the  inside  next  the  carriage  as  on  the 
outside,  so  that  when  such  wheels  shall  be  rolling 
on  a  flat  or  level  surface,  the  whole  breadth  thereol 
shall  bear  equally  on  such  flat  or  level  surface. 
A  similar  provision  is  contained  in  the  subsequent 
Act,  3  Geo.  4,  c.  126,  s.  9.    The  2nd  section  of 
the  General  Turnpike  Act  (4  Geo.  4,  c.  95)  enacts 
"  that  the  nails  of  the  tires  of  the  wheels  of  any 
waggons,  &o.  used  on  a  turnpike  road,  shall  be  so 
countersunk  as  not  to  project  more  than   one 
quarter  of  an  inch  above  any  part  of  the  surface  of 
such  tires."    Throughout  these  statutes  will  be 
found  numerous  provisions  respecting  the  breadth 
or  gauge  of  waggons,  Ac.,  usea  on  turnpike  roads. 
When  those  Acts  were  passed,  it  is  probable  that 
no  waggons  or  carriages  of  the  weight  and  with 
the  breadth  of  wheel  of  the  modern  locomotive, 
travelled  upon  an  ordinary  road.  In  the  year  1861, 
however,  the  use  of  locomotives  being  likely  to 
become  common  on  turnpike  and  other  roads,  it 
was  deemed  by  the  Legislature  necessary  to  make 
provisions  for  regulatmg  the  use  of  tnem,  and 
accordingly,  by  Sie  3rd  section  of  the  24  &  25 
Vict.  c.  70  (the  Locomotive  Act  1861),  it  is  enacted 
that,  '*  every  locomotive  drawing  any  -waggon  or 
carriage  shall  baye  the  tires  of  the  wheels  thereof 
not  less  than  9in.  in  width,  and  the  wheels  of 
every  locomotive  shall  be  cylindrical  and  smooth- 
soled,  or  used  with  shoes  or  other  bearing  snr&oe 
of  a  width  of  not  less  than  9in. ;  "  and  it  goes  on 
to  subject  the  owner  of  any  locomotiye  used  con- 
trary to  the  foregoing  provisions  to  a  penalty  not 
exceeding  5L    1^  is  clear  to  us  that  the  object  d 
the  Legislature  in  passing  this  enactment  was  to 
protect,  as  far  as  possible,  the  surface  of  roads 
travelled  oyer  by  locomotives,  by  insisting  upon 
the  wheels  thereof  being  cylindrical  within  the 
meaning  of  the  older  enactments,  and  upon  the  tires 
of  the  wneels  being  smooth-soled  and  of  a  minimum 
br^th  or  gauge  of  9in.,  so  that,  to  use  the  lan- 
guage of  the  statute  55  Geo.  3,  c.  119,  "  when  such 
wheels  shall  be  rolling  on  a  flat  or  level  surface, 
the  whole  breadth  thereof  shall  bear  equally  on 
such  flat  or  level  surface."    The  use  of  shoes,  or 
other  bearing  surface,  is  not  mentioned  in  any 
of  the  earlier  statutes,  and  we  have  no  doubt  that 
the  proviso  respecting  them  was  introduced  into 
the  Act  we  are  now  called  upon  to  construe  in 
.  ease  and  favour  of  the  owners  of  locomotives,  by 
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not  mBiatmff  on  the  wheels  themselves    being 
amooth-solea  (which  might  be  very  inoonvenient 
in  their  general  use),  nor  apon  the  wheels  them- 
selTes  coming  in  oontact  with  the  snrfaoe  of  the 
road  traTelled  over,  provided  they  aro  used  either 
with  shoes,  by  which  we  understand  a  smooth- 
au^koed  shoe  covering  the  whole  surface  of  the 
tire,  or,  at  the  option  of  the  owners,  some  other 
bearing  surface  of  the  minimum  breadth  of  9in., 
which  shall  in  substance  represent  a  smooth- soled 
wheel  of  that  width,  so  that,  when  travelling  alon^ 
the  road,  the  substituted  bearing  surface,  as  it 
comes  in  oontact  with  the  surface  of  the  road, 
shall  produce  the  same  even,  uniform,  and  con- 
tinuous   pressure  which    a  wheel  of   the   same 
dimensions   and   character  would    produce.     In 
other  words,  we  think  that  the  Legislature,  in 
pemittin^  the  use  of   shoes  or  other  bearing 
sorfaoe,  did  not  intend  to  confer  upon  the  owners 
the  privilege  of  using  any  but  those  which  would 
produce  upon  the  road  travelled  on  the  same 
pressure  and  effect  as  the  wheels  they  bad  pre- 
Msribed  in  the  event  of  their  being  used  without 
shoes  or  other  bearing  surface.    We  do  not  tbink 
the  bearing    surfaces    used   by   the  appellants 
apon  the    occasion    in    question  were   such   as 
ibe  statute  intended  to   allow  as  a    substitute 
for  smooth-soled  wheels,  nor  do  we  think  that 
they  would  produce  the  same  or  similar  press- 
nre   or   effect    upon    the    road    travelled   over. 
In  Stringer  v.  Bykes  (36  L.  T.  Bep.  N.  S.  152 ; 
L.  Bep.  2  Ex.  Div.  240 ;  46  L.  J.  139,  Mag.  Gas.), 
this   court    decided    that    the  bearing    surface 
most  be  of  a  continuous  width  of  9in.  across  the 
wheel,  and  that  a  bearing  surface  of  a  width  of 
din.  made  up  of  two  flat  bara  each  of  the  width  of 
4iin.,  but  with  a  break  between  them  of  3in., 
bolted  obliquely  across  the  whole  breadth  of  the 
wheel,  was  not  sufficient  to  satisfy  the  statute, 
but  that  the  statute  required  one  uniform  uninter- 
rapted  line  of  9in.  from  side  to  side  of  the  wheel ; 
that  is,  that  there  should  be  one  uninterrupted 
pressure  of  9in.  measured  across  the  wheel.     We 
entirely  abide  by  that  decision,  and  we  go  further 
md  hold  that  such  uninterrupted  pressure  must 
be  oontinuoas  throughout  the  whole  circumference 
d  the  wheel,  save  in  so  &r  as  the  joints  of  the 
material  used  may  render  perfect  continuity  im- 
possible; for  we  do  not  intend  to  say  that  the 
oearing  surface  should  throughout  the  whole  cir- 
camference  consist  of  one  piece  ot  material  only, 
ud  we  think  that  no  shoes  or  bearing  surfaces 
will  be  sufficient  to  satisfy  the  requirements  of 
the  Btatuie  unless  they  are  similar  to  the  tires  of 
Bach  wheels  as  the  statute  has  prescribed,  viz., 
Qniform,  continuous,  unbroken  (save  as  aforesaid), 
md  smooth-surfaced  bands,  of  the  width  of  9in.  at 
iMst  round  the  whole  circumference  of  the  wheels. 
It  is  not  necessary  for  us  to   pronounce   any 
opinion  as  to  the  degpree  of  smoothness  required 
in  the  surface  of  the  wheels,  shoes,  or  bearing 
■ufaoe,  nor  do  we  intend  to  do  so ;  buii  we  may 
obeevre  that,  although  in  the  early  part  of  the 
J^^  of  Geo.  III.  it  was  enacted  that  so  long  as  the 
f^ues  or  tires  did  not  deviate    more   than  lin. 
I'om  a  flat  surface,  the  wheels  should  be  deemed 
^  be  flat  according  to  the  meaning  of  the  Act,  a 
wiation  of  a  quarter  of  an  inch  only  was  allowed 
07  the  statute  4  Geo.  4 ;  and  it  may  well  be  that 
oren  that  deviation  would  not  be  permitted  if  the 
^l^^on  should    hereafter    arise   whether   the 
wheels  of  a  locomotive  are  smooth-soled  within 

3^.  Cab.— Vol.  XI. 


the  meaning  of  the  Locomotive  Act  1861.  Our 
opinion  being  that  the  conviction  was  right,  this 
appeal  will  be  dismissed  with  costs. 

OonvieUon  affirmed  with  eoate, 

Solioiton  for  the  appellants,  La/ngham  and 
Bona,  a^nts  fbr  La/ngham,  Hastings. 

Solicitors  for  the  respondent,  Kingsford  and 
Dormcm,  agents  for  Dawes,  "Rye, 
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Satwdcuy,  Feb.  23, 1878. 

(Before  Gockbukit,  G.J.,    Glbasbt,  B.,  Lindlbt, 

Manistt,  and  Hawkins,  JJ.) 

Beo.  V,  The  Inhabitants  or  A]u>8LET.(a) 

Highway  —  Non-^epadr  —  Parish  —  Township  — 
Repairs  hy  adjoinina  township. 

The  parish  of  D.  is  divided  tnto  seven  townships, 
ea^h  of  which  has  repaired  its  own  highways 
with  two  exceptions,  and  there  is  an  immemortal 
custom  for  each  to  repair  aU  highways  with  the 
two  exceptions  within  its  limits.  Ectch  township 
has  its  own  surveyors  and  highway  rates,  and 
the  paHsh  at  large  had  never  done  any  high- 
way  repairs,  nor  levied  any  rates,  nor  had  any 
surveyors  of  highways. 

The  two  exceptions  were  the  jnece  of  road  in  the 
defendants  township  mentioned  in  the  indict' 
ment  which  had  been  repaired  by  the  adjoining 
townshio  W.,  btU  for  so  doing  there  was  no  evtr 
dence  of  any  consideration,  and  another  piece  of 
road  in  the  defendants*  township  which  had  been 
repaired  by  sums  of  money  paid  by  twmpike 
trustees  and  another  township. 

Held,  that  the  Chairman  of  Quarter  Sessions  wo* 
right  in  directing  the  jury  to  convict  the  defen- 
dants, there  being  no  legal  liahUitji  on  the  town^ 
ship  of  W.  to  repair;  the  proper  inference  from 
the  facts  being  that  the  defendants*  township  was 
liable  by  custom  to  repair  its  own  highways. 

At  the  General  Quarter  Sessions  for  the  West 
Biding  of  the  county  of  York,  held  at  Doncaster, 
on  the  19th  Oct.  1877,  the  defendants,  the  inhabi- 
tants of  the  township  of  Ardsley,  were  tried  on  the 
following  indictment,  which  charged  that  a  certain 
part  of  a  highway  within  the  said  township  of 
Ardsley,  which  said  township  is  one  of  seven 
townships  which  together  form  the  parish  of  Dar- 
field,  in  the  said  riding,  was  out  of  repair,  and 
that  by  au  immemorial  custom  it  was  the  duty 
of  the  defendants  to  repair  the  said  highway. 

West  Biding  of  Yorkshire  to  wit. — The  jurors 
for  our  Lady  the  Queen,  upon  their  oath,  present 
that  from  the  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  there  was  and  yet  is  a  cer- 
tain common  and  ancient  Queen's  highway  leading 
from  Wombwell,  in  the  West  Biding  of  the 
county  of  York,  towards  and  unto  Barnsley,  in 
the  said  riding,  used  by  and  for  all  the  liege  sub- 
jects of  our  said  Lady  the  Queen,  and  her  prede- 
cessors, by  themselves,  and  with  horses,  coaches, 
oarus,  and  other  carriages,  to  go,  return,  pass,  re- 
pass, ride,  and  labour  at  their  free  will  and 
pleasure;  and  that  a  certain  part  of  the  said 
common  and  ancient  Queen's  highway,  bein^  part 
of  a  highway  called  WombwelMane,  situate  in  the 
township  of  Ardsley,  in  the  riding  aforesaid,  com- 
mencing at  the  boundary  between  the  said  town- 

(a)  B^ported  bj  Johh  Thomfbov,  Esq.,  Baxrister-at-Law. 
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ship  of  Ardelej  and  the  township  of  Wombwell, 
in  the  said  ridin?,  such  a  boundary  being  at  a 
point  in  the  said  highway  distant  145yd8.  in  a 
north-westerly  direction  from  a  bridge  over  the 
river  Dove  oalled  Oldham,  otherwise  Oldham 
Bridge,  on  the  said  highway,  where  there  are  two 
gateways,  the  one  on  the  south  side  of  the  said 
highway  giving  access  to  an  accommodation  road 
leading  to  a  house  called  Quarry  House,  in  the 
said  township  of  Ardsley,  and  the  one  on  the 
north  side  of  the  said  highway  giving  access  to  a 
footpath  leading  to  the  village  of  Ardsley»  in  the 
said  riding,  and  to  an  accommodation  road  leading 
to  Low  Laithes  Grange,  in  the  said  township  of 
Wombwell,  and.  extending  from  the  said  boundary 
in  a  westerly  direction  for  a  distance  of  539yds. 
in  length,  and  from  8yds.  to  10yds.  in  breadth,  on 
the  17th  day  of  April  in  the  year  of  our  Lord 
1877,  and  continually  afterwards  until  the 
day  of  the  taking  of  this  inquisition,  at  and 
in  the  township  of  Ardsley  i^oresaid,  in  the 
riding  aforesaid,  was  and  yet  is  very  ruinous, 
miry,  deep,  broken,  and  in  such  decay  for  want  of 
due  reparation  and  amendment  of  the  same,  so 
'  that  the  liege  subjects  of  our  said  Lady  the  Queen, 
in,  through,  and  along  the  said  part  of  the  said 
common  and  ancient  Queen's  highway,  by  them- 
selves, and  with  their  horses,  coaches,  carts,  and 
carriages,  could  not  during  the  time  aforesaid,  nor 
yet  can  go,  return,  pass,  repass,  ride,  and  labour 
without  great  danger  of  their  lives  and  loss  of 
their  goods,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  Lady 
the  Queen,  in,  through,  and  along  the  said  part  of 
the  said  common  and  ancient  Queen's  highway, 
going,  returning,  passing,  repassing,  riding,  and 
labouring,  and  against  the  peace  of  our  said  Lady 
the  Queen  her  crown,  and  dignity.  And  that 
the  inhabitants  of  the  said  township  of  Ardslev, 
in  the  said  West  Biding  of  the  county  of  York, 
the  said  part  of  the  common  and  ancient  Queen's 
highway  aforesaid  (so  as  aforesaid  being  in  decay) 
from  the  time  whereof  the  memory  of  man  is  not 
to  the  contrary  have  been  used  and  accustomed 
to  repair  and  amend,  and  of  right  ought  to  have 
repaired  and  amended,  and  still  of  right  ought  to 
repair  and  amend  when  and  so  often  as  it  shall  be 
necessary. 

2nd  count. — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that,  on  the  17th 
day  of  April  1877,  and  long  before,  there  was,  and 
from  thenceforth  continuously  hitherto,  there  had 
been,  and  still  is,  a  certain  common  Queen's  high- 
way, leading  from  Wombwell,  in  the  said  West 
Biding  of  the  county  of  York,  towards  and  unto 
Bamslej,  in  the  said  riding,  used  for  all  the  liege 
subjects  of  our  said  Lady  the  Queen,  to  go,  return, 
pass,  and  repass,  on  foot  and  on  horseback,  and  with 
cattle,  carts,  and  carriages,  at  their  will  and  plea- 
sure, and  that  a  certain  part  of  the  said  common 
Queen's  highway  being  part  of  a  highway  called 
Wombwell-Tane,  and  situate  and  being  in  the  town- 
ship of  Ardsley,  in  the  parish  of  Darfield,  in  the 
riding  aforesaid,  to  wit,  commencing  at  the 
boundary  between  the  township  of  Ardsley  afore- 
said and  the  township  of  Wombwell  in  the  said 
riding ;  such  boundary  being  at  a  point  in  the  said 
highway,  distant  145yds.,  in  a  north-westerly 
direction  from  a  bridge  over  the  river  Dove,  calleci 
Oldham,  otherwise  Oldham  Bridge,  on  the  said 
highway,  where  there  are  two  gateways,  the  one  on 
the  south  side  of  the  said  higuway,  giving  acoess 


to  an  accommodation  road  leading  to  a  house  oalled 
Quarry  House,  in  the  said  township  of  Ardaley. 
and  the  one  on  the  north  side  of  the  said  highway, 
giving  access  to  a  footpath  leading  to  the  village 
of  Ardsley,  and  an  accommodation  road  leading  to 
Low  Laithes  Orange,  in  the  said  townahip  of 
Wombwell,  and  extending  from  the  said  boandary 
in  a  westerly  direction,  for  a  distance  of  539ydB.  in 
length,  and  from  8yds.  to  lOyds.  in  breadth,  the 
said  17th  day  of  April  1877,  and  from  thence  con- 
tinually, until  the  day  of  the  taking  of  this  incinisi- 
tion  at  and  in  the  raid  township  of  Ardsley,  in  the 
said  parish  of  Darfield,  in  the  riding  uoresaid, 
was,  and  still  is,  very  ruinous,  miry,  deep,  broken, 
and  in  great  decay  for  want  of  due  reparation  and 
amendment  of  the  same,  so  that  the  liege  snbjects 
of  our  said  Lady  the  Queen  in,  through,  and  along 
the  said  part  of  the  said  common  Queen's  highway, 
with  their  horses,  coaches,  carts,  and  carriages, 
could  not,  during  the  time  last  aforesaid,  nor  yet 
can  go,  return,  pass,  repass,  ride,  and  labour 
without  great  danger  of  their  lives  and  the  loss  of 
their  goods  to  the  great  damage  and  common 
nuisance  of  all  the  liege  snbjects  of  our  said  Lady 
the  Queen,  going,  returning,  passing,  repassing, 
riding,  and  labouring,  and  against  the  peace  of  our 
said  Lady  the  Queen,  her  crown  and  dignity. 
And  that  within  the  parish  of  Darfield  afore- 
said in  the  riding  aforesaid  from  the  time 
whereof  the  memory  of  man  is  not  to 
the  contrary  there  have  been,  and  still  are 
divers  townships  or  districts  whereof  the  said 
township  of  Ardsley  during  all  the  time  last 
aforesaid  hath  been  and  still  is  one ;  and  that  the 
inhabitants  of  the  said  township  of  Ardsley,  in  the 
parish  aforesaid,  in  the  riding  aforesaid,  from  the 
time  whereof  the  memory  of  man  is  not  to  the 
contrary  have  repaired,  maintained,  and  amended, 
and  have  been  used  and  accustomed  to  repair, 
maintain,  and  amend,  and  of  right  ought  to  have 
repaired,  maintained,  and  amended,  and  still  of  right 
ought  to  repair,  maintain,  and  amend  when  and  so 
often  as  it  hath  been  or  shall  be  necessary  sach 
and  so  many  of  the  common  highways  situate, 
and  being  within  the  said  township  of  Ardsley  as 
would  otherwise  be  repairable  by  the  inhabitants 
of  the  said  parish  of  Darfield  at  large ;  and  that 
the  said  part  of  the  said  common  highway  herein- 
before mentioned  to  be  ruinous,  deep,  miry, 
broken,  and  in  decay  as  aforesaid  now  is  and 
during  all  the  time  when  the  same  part  of  the  said 
common  highway  as  above  alleged  to  be  ruinous, 
deep,  miry,  broken,  and  in  decay  as  aforesaid,  was 
a  common  highway  situate  in  the  said  township 
of  Ardsley,  and  which  but  for  the  said  prescrip- 
tion and  usage  would  be  repairable,  maintainable, 
and  amendable  by  the  inhabitants  of  the  said 
parish  of  Darfield  at  large ;  and  that  by  reason  of 
the  premises  the  inhabitants  of  the  said  township 
of  Ardsley,  in  the  parish  of  Darfield  aforesaid, 
during  all  the  time  last  aforesaid,  ought  to 
have  repaired,  maintained,  and  amended, 
and  still  ought  to  repair,  maintain,  and  amend  tiie 
same  part  (u  the  saia  common  highway  so  being 
ruinous,  deep,  miry,  broken,  and  in  decay  as 
'aforesaid,  when  and  so  often  as  it  hath  been  and 
shall  be  necessary  so  to  do. 

3rd  count. — ^And  the  jurors  aftn^said,  nnon 
their  oath  aforesaid,  do  further  present  tnat 
on  the  17th  April  1877,  and  long  before  there 
was  and  from  thenceforth  continuously  hitherto 
there  hath  been  and  still  is  a  certain  common 
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[Ob.  Cab.  Bbs. 


Qaeen*8  highiray  leading  from  Wombwell,  in  the 
aaid  Wesfc  Ridins  of  the  ooanty  of  York  towards 
and  nnto  Barnsley,  in  the  ftaid  riding,  naed  for 
all  the  liege  snbjeots  of  oar  Lady  the  Qaeeo  to 
ffo,  refcom.  pass,  and  repass  on  foot  and  on  horse- 
back and  with  cattle,  carts,  and  carriages  at  their 
will  and  pleasure,  and  that  a  certain  part  of  the 
said  common  Queen's  highway  being  part  of  a 
highway  called  Wombweil-lane,  and  situate  and 
bemg  in  the  township  of  Ardsley,  in  the  parish 
of  Darfield,  in  the  riding  aforesaid,  to  wit, 
commencing  at  the  boundary  between  the  town- 
ship of  Arasley  aforesaid  and  the  township  of 
Wombwell,  in  the  said  riding,  such  boundary 
being  at  a  point  in  the  said  highway  distant 
145Tas.  in  a  north-westerly  direction  from  a 
bridge  over  the  river  Dove  called  Oldham  other- 
wise Oldham  Bridge  on  the  said  highway,  where 
there  are  two  gateways,  the  one  on  the  south  side 
of  the  said  highway,  giving  access  to  an  accom- 
modation road  leading  to  a  house  called  Quarry 
Honse,  in  the  suid  township  of  Ardsley,  and  the 
one  on  the  north  side  of  the  said  highway,  giving 
access  to  a  footpath  leading  to  the  village  of 
Ardsley,  and  an  accommodation  road  leading  to 
Low  Laithes  Grrange,  in  the  said  township  of 
Wombwell,  and  extending  from  the  said  boundary 
in  a  westerly  direction  for  a  distance  of  539yd8. 
in  length,  and  from  8yds.  to  lOjds.  in  breadth, 
on  the  said  17th  day  of  April  1877,  and  from  thence 
continuously  until  the  day  of  the  taking  of  this 
inquisition  at  and  in  the  said  township  of  Ardsley 
in  the  said  parish  of  Darfield  in  the  riding  afore- 
said was  and  still  is  very  ruinous,  miry,  deep, 
broken,  and  in  great  decay  for  want  of  due  repara- 
tion and  amendment  of  the  same,  so  that  the 
liege  subjects  of  our  said  Lady  the  Queen,  in, 
through,  and  along  the  said  part  of  the  said 
common  Queen's  highway,  with  their  horses, 
coaches,  carts,  tod  carriages  could  not,  during  the 
time  last  aforesaid,  nor  yet  can  go,  return,  pass, 
repass,  ride  and  labour  without  great  danger  of 
their  lives,  and  the  loss  of  their  goods,  to  the 
great  damage  and  common  nuisance  of  all  the 
liege  subjects  of  our  said  Lady  the  Queen,  so  going, 
returning,  passing,  repassing,  riding  and  laboar- 
ing  and  against  the  peace  of  our  said  Lady  the 
Qaeen,  her  crown  and  dignity.  And  that  the  said 
parish  of  Darfield,  from  the  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  has  been, 
and  yet  is  divided  into  several  (to  wit,  seven) 
townships,  whereof  the  said  township  of  Ardsley 
is*  and  immemorially  has  been,  one.  And  that 
within  the  said  parish  of  Darfield,  from  the  time 
whereof  the  memory  of  man  is  not  to  the  contrary, 
there  always  has  been,  and  still  is,  a  certain 
sneient  and  laudable  custom  there  used  and  ap- 
proved of;  that  ifl  to  say,  that  each  of  the  snid 
several  townships  within  the  said  parish  of  Dar- 
field fipom  the  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  have  repaired,  maintained, 
and  amended,  and  have  used  and  been  accustomed 
to  repair,  maintain,  and  amend,  and  during  all  the 
time  aforesaid  of  right,  ought  to  have  repaired, 
xnamtained,  and  amended,  and  still  of  right  ought 
to  repair,  maintain,  and  amend  all  and  every  the 
Qooen's  common  highways,  situate,  lying  and 
Doing  within  their  own  respective  townships,  that 
would  otherwise  be  repairable,  maintainable,  and 
unendable  by  the  inhabitants  of  the  said  parish 
of  Darfield  at  large,  when  and  so  often  as  the 
MmeBhoold  have  been  or  might  be  necessary; 


and  that  the  inhabitants  of  the  said  parish  ol 
Darfield  at  large  have  not  during  all  or  any 
part  of  the  time  aforesaid  repaired,  maintained,  or 
amended,  and  have  not  been  used  or  accustomed 
to  repair,  maintain,  or  amend  the  Queen's  common 
highways  withia  the  said  parish.  And  that  the 
said  part  of  the  said  Queen  s  common  highway  so 
being  rninous,  miry,  deep,  broken,  and  in  great 
decay,  is  situate  within  the  uaid  township  of 
Ardsley ;  and,  but  for  the  usage  and  custom  afore- 
said, would  have  been,  and  would  now  be,  re- 
pairable, maintainable,  and  amendable  by  the  in- 
nabitants  of  the  said  parish  of  Darfield  at  large. 
And  that  the  said  part  of  the  said  Queen's  common 
highway,  from  the  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  always  has  been,  and 
still  is,  repairable,  maintainable,  and  amendable 
by  the  inhabitants  of  the  said  township  of 
Ardsley.  And  the  jurors  of  our  Lady  the  Queen 
do  further  present  that  the  inhabitants  of  the  said 
township  of  Ardsley,  the  said  pare  of  the  said 
common  Queen's  highway  so  being  ruinous,  miry, 
deep,  broken,  and  in  decay  as  aforesaid,  ought  to 
have  repaired,  maintained,  and  amended,  and  still 
of  right  ought  to  repair,  maintain,  and  amend, 
when  and  so  often  as  it  should  or  shall  be  neces- 
sary so  to  do. 

The  following  facts  were  proved  at  the  trial, 
and  were  admitted  to  be  correct  by  both  the 
prosecutors  and  the  defendants. 

The  parish  of  Darfield,  in  which  the  township  of 
Ardsley  is  situate,  is  divided  into  seven  town- 
ships, each  of  which  (with  the  two  exceptions 
hereinafter  mentioned)  has  repaired  its  own  high- 
ways. There  is  an  immemorial  custom  for  each 
township  to  repair  all  highways  (with  the  two 
exceptions  hereinafter  mentioned)  within  the 
limits  of  the  respective  townships. 

Each  township  has  appointed  its  own  surveyors, 
and  levied  its  own  highway  rates. 

There  have  never  been  any  repairs  done  by  the 
parish  at  large,  nor  have  any  rates  been  levied 
for  the  parish  at  large,  and  no  surveyors  have 
been  appointed  for  the  parish. 

The  portion  of  road  indicted  is  within  the  town- 
ship of  Ardsley,  and  is  out  of  repair ;  although  the 
portion  of  road  lies  within  the  township  of  Ardsley 
yet  down  to  thie  year  1868,  since  which  time 
Wombwell  has  denied  its  liability  to  repair  the 
same,  and  so  far  as  its  previous  history  can  be 
traced,  it  has  always  been  repaired  by  the  adjoin- 
ing township  of  Wombwell,  but  there  is  no  evidence 
to  show  when  and  for  what  consideration  (if  any) 
Wombwell  oommenced  to  repair  the  road  in 
question. 

There  is  also  in  the  township  of  Ardsley  another 
road  which  was  till  three  years  ago  a  turnpike 
road  leading  from  Don  caster  to  Salter  sbrook, 
500yd8.  of  this  turnpike  road  situate  in  the  town- 
ship of  Ardsley,  have  from  time  to  time  been 
repaired  by  the  township  of  Darfield  (one  of  the 
the  other  seven  townships  into  which  the  parish  of 
Darfield  is  divided  as  aforesaid),  Ardsley  has 
repaired  the  remaining  part  of  this  turnpike  road 
situate  in  Ardsley.  These  repairs  (that  is  to  say 
the  repairs  done  by  the  township  of  Darfield,  as 
well  as  those  done  by  the  township  of  Ardsley) 
were  directed  by  the  trustees  of  the  turnpike  road 
and  paid  for  by  them.  The  trustees  paid  a  sum 
of  money  out  of  the  tolls  to  the  township  of 
Darfield,  and  also  a  sum  of  money  to  the  township 
of  Ardsley  to  repair  this  road ;  and  the  sums  of 
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The  Atto&nst-Obnbral  v.  Lamplouoh. 


[Ot.  ot  Aff. 


By  3  &  4  Will  4,  o.  97,  b.  20,  it  is  enaoted 
that 

From  and  after  the  10th  Oct.,  in  the  year  onethoneand 
eiffht  hundred  and  thirty-three,  bo  mnoh  of  the  said 
■onednle  as  is  oontained  in  the  following  worda  (that  is 
to  say) :  '*  Waters,  videlicet ,  all  artificial  mineral  waters, 
and  ul  waters  impregnated  with  soda  or  mineral  alkali. 
or  with  oarbonio  aoid  gas.  and  all  compositions  in  a  liqnid 
or  solid  state  to  be  used  for  the  purpose  of  compounding 
or  making  any  of  the  said  waters,"  shall  be  and  the 
same  is  hereby  repealed. 

A  rale  nisi  was  moved  for  and  granted,  and 
came  on  for  argument  in  the  Exchequer  Division, 
before  Kelly,  C.B.,  and  Cleasbj  and  Haddlestone, 
BB.  The  Exchequer  Division  discharged  the 
rule,  giving  judgment  for  the  Crown. 

The  defendant  appealed. 

The  case  in  the  court  below  will  be  found  fully 
reported  37  L.  T.  Rep.  N.  S.  247. 

Herschellt  Q.C.  and  Ince,  Q.C.  (with  them  E,  B, 
Cooper)  for  the  defendant. 

Dicey  (with  him  the  Solicitor- Genei-al)  for  the 
Crown. 

The  arguments  were  the  same  as  in  the  court 
below. 

Bbamwell,  L.J. — I  am  of  opinion  that  this 
judgment  must  be  reversed.  I  do  not  agree  with 
the  majority  of  the  court  below.  Tbe  first  ques- 
tion for  us  is,  whether  in  the  reign  of  George  ill., 
directly  after  the  passing  of  tbe  Act,  this  article 
would  have  been  within  the  description  of  articles 
oontained  in  the  schedule.  Now,  this  is  a  prepara- 
tion in  a  solid  state  to  make  a  certain  water.  Is 
what  is  made  from  it  a  water  of  such  a  description 
as  is  contained  in  the  schedale,  or  is  it  that  and 
something  else  besides?  Witnesses  have  bp.en 
called  on  oebalf  of  the  Crown  who  say  that  the 
result  of  the  composition  is  properly  called  a  water 
"  impregnated  with  carbonic  acid  gas."  Now  this 
description  may  have  been  wrong,  and  it  might, 
perhaps,  more  properly  have  been  described  as  a 
medicme,  but  the  witnesses  did  not  say  so,  but 
the  contrary.  It  is  said  that,  berause  there  is 
another  ingredient  in  the  composition,  it  is 
not  correctly  called  "a  water  impregnated  with 
carbonic  acid  gas ;"  but  surely  that  is  wrong 
— at  all  events,  I  cannot  agree  with  it.  The 
next  question  is,  does  the  Act  which  repeals 
this  part  of  the  schedule  under  the  head  "  waters" 
cause  this  composition  to  come  within  the  enume- 
ration in  the  tail  of  tbe  schedaleP  Now,  it  is 
possible  that  this  composition  would  have  come 
under  the  tail  of  the  schedule  if  it  had  not  been 
specifically  mentioned  in  the  schedule  itself;  but 
tne  question  is  to  be  considered  with  reference  to 
the  particular  enactments  with  respect  to  mineral 

wherein  the  person  making,  preparing,  uttering,  vending, 
or  exposing  for  sale  the  same  hath  or  claims  to  have  any 
ooonlt  secret  or  art  for  the  making  or  preparing  of  the 
same,  or^  hath  or  claims  to  have  any  exclusive 
riffht  or  title  to  the  making  or  preparing  the  same,  or 
which  have  at  any  time  heretofore  been,  now  are,  or  shall 
hereafter  be  prepared,  uttered,  vended,  or  exposed  to  sale 
under  the  authority  of  any  letters  patent  under  the 
Great  Seal,  or  which  have  at  any  time  heretofore  been, 
now  are,  or  shall  hereafter  be  by  any  public  notice  or 
advertasement,  or  by  any  written  or  printed  pa^  or 
handbills,  or  by  any  label  or  words  written  or  printed, 
affixed  to,  or  delivered  with  any  packet,  box,  bottle, 
phial,  or  other  inclosure  containing  the  same,  held  out, 
or  reoom mended  to  the  public  by  the  makers,  vendors, 
or  ^pnetors  thereof,  as  nostrums  or  proprietary 
medicines,  or  as  specifics,  or  as  beneficial  to  the  pre- 
vention, cure,  or  relief  of  any  distemper,  malady,  ail- 
ment, disorder,  or  complaint  incident  to  or  in  any  wise 
affecting  the  human  body." 


waters.     There  is  a  general  injunction   against 
selling  them  without  a  stamp,  and  before  the 
repealing  Act  was  passed  this  article  was  taxable 
under  the  schedule,  and  not  under  the  general 
words  at  the  tail  of  the  schedule.    It  woold  have 
been  taxable  as  an  artificial  mineral  water,  whether 
claimed  under  a  patent  or  by  a  person  claiming 
an  occult  secret  in  the  manufacture,  or  advertised 
and  praised  as  a  medicine.     Then    oonoes    the 
repealing  Act,  which  says  that  so  muoh  of  the 
schedule  as  are  contained  in  the  following  words : 
"  Waters,  viz.,  all  artificial  mineral  waters,  and  all 
waters  impregnated  with  soda  or  mineral  alkali,  or 
with  carbonic  acid  gas,  and  all  compositions  in  a 
liquid  or  solid  state  to  be  used  for  the  purpose  of 
compounding  or  making  any  of  the  said  viaters," 
shall  be  repealed.     The  repealing  Act   says  in 
effect,    though     not.  in    words,    that    artificial 
mineral    waters    are    not    to    be    taxed.      Tbe 
schedule    has    made    certain     things     taxable ; 
it  is  then  repealed.    The  argument  for  the  Crown 
is,  that  the  taxation  of  the  mineral  waters  is  not 
repealed  if  you  continue  to  sell  them  as  patent 
medicines,  or   advertise   them   in   the    manner 
pointed  out  in   the  tail  of  the  schedule.     The 
effect  of  tbe  repealing  Act  in  my  view  is  this  :  In 
the  first  place,  the  schedule  taxes  all   artificial 
mineral  waters,  whether  patented  or  not.   The  tail 
of  the  schedule  says  thev  must  still  be  taxed  if 
they  are  patented  or  advertised,  &c. ;    but  the 
repealing  Act  says,  you  must  not   tax  artificial 
mineral  waters  at  all.    It  is  said  that  you  cannot 
look  at  the  repealed  portion  of  an  Act  in  order 
to  make  out  the  meaning  of  the  remainder.    If 
that  is  true,  it  follows  that  a  clause  in  an  Act, 
which  at  the  time  it  is  passed  has  one  meaning, 
may  obtain  another  meaning  if  some  other  part 
of  the  Act  is  repealed.     That,  in  my  opinion, 
would  be  an  absurd  result.     It  is  right   to  say 
that  when  a  portion  of  an  Act  is  repealed  it  is  as 
though  it  never  had  existed  with  respect  to  the 
particular  matters  dealt  with  by  that  portion.    So 
much  for  the  words  of  the  statutes,  and  now  for 
the  substance  of  the  matter.    I  think  the  intent 
of  the  Legislature  was  to  exempt  these  waters 
from  taxation,  and  not  to  make  them  taxable  if 
the  vendor  said  they  were  good  for  diseases.    If 
that  were  not  so,  the  Legislature  might  have  said 
"  the  part  of  the  schedule  which   refers  to  arti- 
ficial mineral  waters  shall  be  repealed,  provided 
nothing   shall   be    repealed   which   in   any   way 
comes    under  the  provision    of    the  tail    of   the 
schedule."     But  it  has  not  done  so,  and  I  think 
it  meant  to  exempt  such  articles  from  taxation. 
Bbett,  L.J. — In  this  case  there  are  two  main 
questionn.      The  first,  under  what   part  of  the 
5*2  Geo.    3,  c.  150,  does  this  composition  comeP 
and  the  second,  what  is  the  effect  of  the  repeal- 
ing statute  P     The  one  is  a  question  of  fact,  the 
other  of  the  construction  of   the   first  statute. 
This  must  be    construed  as  if  on  the  day   after 
it  was  passed.    It  is  for  taxing  certain  medicinal 
compositions,  and  it  uses  this  term,  "  all  artificial 
mineral  waters."     That  is  intended,  I  think,  to 
include   what   would   be    generally    known   and 
understood    both    by  scientific   and  oommercial 
people  as  "  artificial  mineral  waters,"  and  also  to 
include  what  perhaps  would    not  be  so  known, 
namely,  "  waters  impregnated  with  carbonic  aoid 
gas."    I  do  not  think  it  makes  a  difference  if  an 
extraneous  substance  is  used  in  the  composition 
of  the  waters,  whether  it  is  a  mineral  or  not.    Now 
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for  the  remaining  part  of  the  sohedale.  A  ache* 
dole  is  part  of  a  statute,  and  as  mnoh  an  enact* 
meotr  as  any  other  part.  Then  nnder  which 
part  does  this  composition  oomeP  If  it  were 
sach  as  people  ooald  not  call  it  a  water  impreg- 
nated with  carbonic  acid  gas,  I  should  nave 
thought  that  it  was  put  in  that  specifjpng 
part  of  the  statute.  Was  it  a  composition 
which  when  used  with  water  would  be  a  medicine, 
or  something  other  than  a  medicine,  within  the 
words  at  the  tail  of  the  schedule  P  I  think  that 
the  admitted  fiacts  are  that,  when  oompoanded  and 
mixed  with  water,  it  produced  a  carbonic  acid  gas 
water,  with  a  foreign  substance  contained  therein, 
and  this  is  what  the  scientific  witnesses  said  at  the 
time.  I  am  of  opinion  that  it  still  remains  a  water 
impregnated  with  carbonic  acid  gas,  such  as  to  &11 
under  the  schedule,  and  that  it  would  have  been 
taxable  nnder  the  schedule.  The  next  question  is, 
what  is  the  effect  of  the  repeal  of  part  of  the 
statute  P  The  whole  matter,  no  doubt,  is  to  be 
construed  as  if  the  repealed  part  had  never  existed. 
The  first  thing  you  look  at  in  a  repealing  statute, 
is  that  part  of  the  original  statute  with  which  the 
repealing  statute  deals,  where  in  the  statute  there 
are  several  enactments  some  of  which  are  repealed. 
Here  are  two  distinct  enactments,  one  of  specified 
waters,  and  the  other  of  other  substances.  The 
two  enactments  are  distinct,  the  one  is  repealed, 
and  the  other  has  nothing  to  do  with  it. 

Cotton,  L.  J. — I  am  of  the  same  opinion.  The 
Crown  here  daims  duty  as  upon  a  water  adver- 
tised on  paper  as  |^d  for  certain  diseases,  and 
the  question  here  is.  What  is  the  effect  of  the 
repealing  Act  P  And,  firsb,  as  to  the  construction 
of  52  Geo.  3,  the  defendant  says,  "  I  was  taxable 
under  that  Act,  but  it  has  been  repealed."  The 
Crown  says,  "  No ;  you  would  not  have  been  tax- 
able under  that,  but  under  the  tail  of  the  schedule ; 
or,  at  any  rate,  after  the  repeal  of  that  part  of  the 
schedule  you  would  have  been  liable  under  the 
tail  of  the  schedule."  As  a  matter  of  construc- 
tion, is  the  preparation  within  the  first  part  of  the 
statute?  If  it  is,  it  cannot  be  in  the  tail  of 
the  schedule.  The  Act  was  aimed  at  compositions 
which  were  sold  as  medicines.  The  witnesses  for 
the  Crown  call  it  a  mineral  water  that  has 
medicinal  properties.  The  question  is,  Can  it  be 
said  that  this  production  is  a  carbonic  acid  gas 
water?  If  it  is  something  else  in  substance, 
then  it  is  not  within  the  schedule.  I  think  it  is 
not  within  the  tail  of  the  schedule,  and  that  the 
Legislature  did  not  intend  to  make  such  articles 
u  this  subjects  of  taxation.  I  am  of  opinion  that 
the  defendant  is  not  liable. 

Judgment  reversed. 
Solicitor  for  plaintiff,  the  Solicitor  of  Inland 
Bevenue. 
Solicitors  for  defendant,  Crouch  and  Spencer. 
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CHANCERY  DIVISION. 
Jan.  19  and  26, 1878. 
(Before  Bacon,  V.C.) 
Lewis  v.  Boetepeub.  (a) 
CTia/ritahle  Ugaeies — Pu/re  and  impure  personaUy 
— Direction  to  pay  charitable  legadee  out  of  pure 
pereorudty — Direction    to     marshal — Residue — 
Construction. 

A  testator  gone  his  vnfe  a  legacy  of  lOOOL,  and 
bequeathed  out  of  his  pure  personaUy  a  sum,  of 
9d00l,  to  trustees  for  his  wife  for  life,  and  uUh' 
m^ely  between  certain  charities;  he  then  gave 
to  the  sams  trustees  all  other  his  real  and 
nersonal  estate  for  conversion,  di/recti/ng  them  to 
nold  it,  after  paying  the  9000Z.,  arkd  after  pay' 
m,ent,  out  of  such  residuary  estate  as  should  not 
be  wanted  for  the  said  legacy,  of  his  debts,  funeral 
and  testamentary  expenses,  upon  trust  to  pay  the 
income  to  his  wife  for  life,  awl  after  her  death  to 
raise  out  of  his  said  residuary  estate  certain 
legates  for  the  benefit  of  the  plaintiffs,  and  then 
legacies  in  favour  of  charities  to  the  amount  of 
40,000Z..  directing  these  loiter  legacies  to  be  paid 
out  of  his  pure  personaUy  ;  then,  as  to  the  "  ulti- 
mate residue  "  of  his  said  residuary  estate,  he  di' 
reded  his  trustees  to  hold  one-tenthfor  A.,  another 
tenth  for  B.,  and  the  remaining  eight-tenths 
for  a  charity,  and  declared  that  the  said  '*  uUiTnale 
residue  **  should  be  marshaXled  so  thai  the  eight' 
tenths  might  be  paid  out  of  thai  part  of  his  estate 
which  might  lawfully  be  avpropriaied\to  charitable 
purposes.  There  was  onVy  a  sum  of  2000Z.  im- 
pure  personalty.  The  testator^s  estate  was  not 
sufficient  to  pay  all  the  legacies  in  fuU.  On  the 
deaih  of  the  widow  the  question  arose  whether  this 
2000Z.  was  chargeable  in  exoneration  of  the  pure 
personalty  with  the  whole,  or  only  ratedbly  with 
the  pure  personaUy  with  its  proportion  of  the 
debts,  costs  of  administraiion,  and  legacies  {other 
than  the  9000Z.) 

Jleld^  thai  there  was  nothing  in  the  words  of  the 
will  to  controvert  the  general  rule  of  the  court, 
and  that  the  debts,  costs,  and  legacies  were  panf' 
able  out  of  the  pure  personalty  {Jiess  the  90002.) 
and  impure  personaUy  ratedbly. 

Petition. — Alexander  Boetefenr,  by  his  will  dated 
the  26th  May  1868,  afier  bequeathing  to  his  wife, 
the  defendant,  Matilda  Maria  Allemora  Constant 
Boetefenr,  the  sum  of  lOOOL,  to  be  paid  to  her 
immediately  after  his  decease,  bequeathed  "  out  of 
such  part  of  my  personal  estate  as  may  be  lawfully 
applied  to  charitable  purposes  and  preferably  to 
any  payment  thereout  "  the  sum  of  9000^.  to  his 
wife,  and  the  plaintiffs  and  petitioners,  Richard 
Lewis  and  Charles  Beeye,  their  executors,  ad* 
ministrators,  aud  assigns,  upon  trust  for  invest- 
ment  as  therein  mentioned,  and  to  pay  the  income 
thereof  to  his  said  wife  for  her  life,  and  after  her 
death  upon  trust  to  diyide  the  said  sum 
of  9000Z.,  or  the  securities  for  the  time  being 
representing  the  same,  among[  certain  charities 
which  he  particulsrly  mentioned.  The  tes- 
tator then  devised  and  bequeathed  unto  the 
same  trustees,  their  heirs,  executors,  administra- 
tors, and  assigns,  all  his  real  and  personal  estate 
which  was  not  thereby  otherwise  disposed  of,  upon 
trust  to  sell,  get  in,  and  convert  the  same  as 

•         (a)  Beported  br  W.  C.  Datibs,  Esq.,  Barrifter-at-Law. 
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therein  mentioned;  and  he  directed  that  his 
tmstees  shoald  hold  "  all  my  residuary  estate, 
after  satisfying  in  the  first  place  out  of  snch  part 
of  my  personal  estate  as  may  lawfully  be  applied  for 
charitable  pnrposes  the  said  legacy  of  9000L,  and 
after  payins  oat  of  such  part  of  the  said  residuary 
estate  as  shall  not  be  wanted  for  the  said  legacy 
my  debts,  funeral  and  testamentary  expenses  (all 
which  debts  and  expenses  I  charge  thereon),  npon 
trust  to  pay  "  the  income  to  his  wife  for  life,  and 
after  her  death,  "  to  raise  out  of  my  said 
residuary  estate  and  pay  the  lesacies  following," 
i,  e.,  two  legacies  of  200l  and  507.,  and  a  legacy  of 
2502.  to  each  of  the  plaintiffs,  and  then  numerous 
charitable  legacies  amounting  to  40,0002.,  and 
directed  that  "  the  said  last-mentioned  lejj^acies  for 
charitable  purposes  shall  be  paid  exclusively  out 
of  such  part  of  my  residuary  personal  estate  as 
may  lawfully  be  appropriated  for  such  purposes, 
and  preferably  to  any  other  payment  thereout 
(except  the  said  legacy  of  90002.  directed  to 
be  paid  in  the  first  place  and  the  legacies  to 
the  said  Bichard  Lewis  and  Charles  Beeve)," 
aud  as  to  "  the  ultimate  residue  of  my  said  residuary 
estate,"  he  directed  his  trustees  to  stand  possessed 
as  to  one-tenth  thereof  in  trust  for  one  of  the 
plaintiffs,  and  as  to  another  one-tenth  in  trust  for 
the  other  plaintiff,  and  as  to  the  remaining  eight- 
tenths  thereof  for  the  Boyal  National  Lifeboat 
Listitution,  and  the  testator  declared  "  that  in  the 
division  of  the  said  ultimate  residue,  the  same 
shall,  if  and  so  far  as  necessary,  be  marshalled  so 
that  the  two  equal  tenths  shalloe  paid  out  of  such 
parts  thereof  as  cannot  lawfully  be  appropriated 
for  charitable  purposes,  to  the  intent  that  the 
remaining  eight  equal  parts  may  consist  of  such 
personal  estate  as  may  be  lawfully  appropriated 
for  such  purpose." 

The  testator  died  on  Dec.  80th  1869,  having  no 
real  estate,  though  shortly  before  his  death  he 
had  contracted  for  the  sale  to  the  Metropolitan 
Bailway  of  a  leasehold  house  for  20002.  It  was 
admitted  in  argument  that  this  sum  of  20002.  was 
impure  personalty,  and  that  eight-tenths  of  the 
residue  of  this  sum,  after  pa3rment  of  what  was 
payable  thereout,  was  undisposed  of.  There  was 
an  administration  suit  respecting  the  testator's 
estate,  and  Mrs.  Boetefeur,  the  tenant  for  life, 
having  now  died,  the  object  of  the  present  petition 
was  to  obtain  a  division  of  the  funds  in  court 
among  the  unpaid  legatees,  and  the  Question 
arose  whether,  on  the  construction  of  tne  will, 
this  20002.  impure  personalty  was  chargeable  in 
exoneration  of  the  pure  personalty  with  the  whole, 
or  only  rateably  with  the  pure  personalty  with  its 
proportion  of  the  debts,  costs  of  administration, 
and  legacies  to  the  plaintiffs,  the  petitioners. 

Sir  Henry  Jackhon,  Q.O.  and  Macnaghten  for 
the  petitioners. — This  petition,  which  practically 
takes  the  place  of  a  further  consideration — ^that 
haviug  been  accidentcklly  not  reserved  -is  for  the 
purpose  of  having  it  decided  whether  the  20002.  is 
to  be  drawn  upon  rateably  with  the  other  funds, 
or  is  wholly  liable  for  payment  of  debts,  costs,  &c., 
in  exoneration  of  the  other  legacies  to  charities. 
It  is  clear,  on  the  authority  of  Harrison  v.  Harri- 
son  (i  Buss.  &  M.  71),  that  this  20002.  is  impure 
personalty,  and  the  case  will  be  argued  on  that 
assumption.  The  testator  has,  by  the  words  of 
the  will,  created  a  demonstrative  fund  out  of 
which  the  charitable  legacies  are  to  be  paid ;  but 
there  are  no  words  in  the  will  sufficient  to  con- 


trovert the  ordinary  rules  of  this  court  applicable 
to  the  distribution  of  assets.  The  debts,  oosts, 
and  legacies  to  the  petitioners  are  therefore  pay- 
able rateably  out  of  the  pure  and  impure  person- 
alty, and  the  minutes  as  framed  ore  perfectly 
right. 

Daniel  Jones  for  the  representatives  of  the 
widow. — By  the  terms  of  the  will  the  10002.  legacy 
to  Mrs.  Boetefeur  must  be  paid  f..dt  in  fall,  for 
the  legacies  out  of  "  residuary  estate "  cannot 
have  priority  over  a  legacy  given  first.  It  is 
"  residue  "  after  payment  of  the  10002.  legacy,  and 
the  directions  as  to  preference  apply  only  to 
legacies  out  of  residue.  Next,  as  to  the  payment 
of  the  debts  and  costs,  it  will  be  contended  on 
behalf  of  the  charities  that  MUes  v.  Haarison  (90 
L.  T.  Bep.  N.  S.  190  ;  L.  Bep.  9  Oh.  316)  governs 
this  case ;  but  I  submit  that  it  does  not.  That 
case  went  entirely  on  the  particular  words  of  the 
will,  which  are  not  the  same  as  here.  The  costs, 
debts,  &c.,  are  therefore  payable  rateably  oat  of  the 
pure  personalty  and  the  20002.  impure  personalty. 
Then,  as  to  any  portion  of  the  impure  personalty 
which  is  not  disposed  of  by  this  means,  there  will 
be  an  intestacy,  to  one-half  of  which  the  widow 
would  be  entitled,  as  there  are  no  children.  I 
ask  that  this  one- half,  when  ascertained,  may  be 
paid  out  to  us  at  once,  and  the  other  half  carried 
over.  By  this  means  we  shall  save  the  expense  of 
a  second  application. 

Bighy,  for  the  Attorney-General,  representing 
the  cbu'ities. — Though  the  court  will  not  marshaJ 
assets  in  &vour  of  charities  as  a  general  rale,  yet 
it  will  do  BO  if  the  directions  in  tne  will  are  suffi- 
ciently explicit : 

Miles  V.  Harrison  {sup.)  ; 

Wills  T.  BoumSf  L.  Bep.  16  Eq.  487 ; 

and  ours  is  a  stronger  case  even  than  these.    The 

testator  directs  the  charities  to  be  preferred  to  ail 

other  claims,  and  therefore  the  costs  of  suit,  the 

debts  and  legacies,  must  all  come  primarily  oat  of 

the  impure  personalty : 

Stwrgs  y.  IHrnsdaUj  1  L.  T.  Bep.  252 ;  6  Beay.  482 ; 
Tempest  v.  Tempest,  29  L.  T.  Bep.  101 ;  7  De  G.  M. 
&  G.  470. 
were  also  referred  to. 

B.  B.  Eager s  {Westla3ce,  Q.G.  with  him)  sup- 
ported the  contention  of  the  Attorney-General. 

Sir  Henry  Jackson,  Q.O.  in  reply. — Unless  there 
is  a  declaration  to  the  contrary,  each  fund,  pure 
or  impure,  must  bear  its  own  share  rateably.  In 
the  cases  before  Lord  Selbome  {WiiXs  v.  Bowms) 
and  Lord  Gaims  {Miles  v.  Harrison)  words  suffi- 
cient were  found ;  but  here  the  testator  has 
avoided  disturbing  the  general  rule. 

Bacon,  V.G. — I  think  the  arguments  which  have 
been  addressed  to  me,  and  the  cases  which  have 
been  cited,  show  that  this  is  a  question  of  con- 
struction. MUes  V.  Harrison  and  WiUs  v.  Bowtm 
(swp,),  the  cases  that  were  before  Lord  Gaims  and 
Lord  Selbome,  which  I  have  been  looking  at 
during  the  coarse  of  the  argument,  proceed  upon 
the  words  of  the  wills  there  existing,  which  were 
different  to  the  words  contained  in  this  will.  In 
the  case  before  me  the  testator  has  plainly  pointed 
out  what  he  calls  his  residue,  and  he  has  charged 
upon  this  residue  the  payment  of  his  debts  ana  so 
on,  which  would  uncjuestionably  include,  according 
to  the  practice  of  this  court,  the  costs  of  this  suit ; 
having  done  that  he  gives  the  charitable  legacies  out 
of  such  part  of  his  estate  as  may  by  law  be  applied 
to  the  payment  of  them,  and  he  aireots  that  the 
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general  ToeidnB  which  he  has  spoken  of  shall  he 
marshalled.  From  the  words  ox  the  will,  a  prefe- 
rential payment  of  the  charitable  legacies  is  clear 
beyond  all  donbt ;  hut  it  is  a  payment  out  of  that 
property,  the  pore  persona) ty,  which  might  be 
applied  for  that  pniposa  The  direction  to  d^ 
with  the  fund  is  equally  clear.  The  direction  to 
marshal,  only  has  the  effect  of  separating  into  two 
classes  that  which  before  was  one,  the  residaary 
estate,  which  residuary  estate  is  charged  with  the 
payment  of  the  costs.  Then  comes  the  role  of  the 
oonrt,  that  where  there  are  two  legacies  or  two 
sets  of  interests  they  bear  their  proportions  to  the 
costs  in  the  same  proportion  as  they  derive 
bcaieflts  nnder  the  will,  and  that  is  what  the 
minates  in  this  caiie  propose.  I  need  not  say  that, 
if  the  cases  cited  applied  to  this  case,  I  should  be 
bound  by  them,  ana  there  would  be  nothing  to 
reason  about  or  to  consider ;  but  they  do  not,  in 
my  iudg^ent,  apply  to  this  case,  because  here, 
guiding  myself  only  by  the  words  the  testator  has 
used,  i  find  that  Ke  divides  his  estate  into  two 
classes— one  goes  to  the  payment  of  the  charitable 
legacies  and  the  other  to  the  other  legatee3 ;  and 
before  either  of  them  can  claim  anything  the  costs 
of  the  suit  must  be  paid.  The  minutes  will  there- 
fore  be  as  proposed  by  Sir  H.  Jackson,  and  there 
being  an  intestacy  as  to  any  portion  of  the  impure 
personalty  which  remains  undisposed  of  after 
bearing  its  sharQ  of  the  costs,  debts,  and  legacies, 
Mr.  Jones's  clients  will,  upon  production  of  satis- 
factory evidence  of  no  issue^  oe  entitled  to  have 
one-half  of  this  sum  when  ascertained  paid  out 
to  them,  and  the  rest  must  be  carried  over. 

Solicitors :  Few  and  Co.,  StUeman  and  Ne<Ue, 
Clayton,  Sons,  and  Fargus,  The  Solicitor  to  the 
Treaeury,       

QUEEN'S  BENCH  DIVISION. 

Ihfirsday,  Feb.  21, 1878. 

(Before  Cockbusn,  C.  J.  and  Mai^istt,  J.) 

Fbahcis  (app.)  V.  Maab  and  avothes  (resps.).  (a) 

Seede — AduUercUion — Appearcmoe — Kind — QuaUiy 
—32  Sr  33  Vict.  c.  112,  m.  2  and  3. 

The  respondents  were  chcurged  wnder  the  AduUerck' 
Hon  of  Seeds  Act  1869  with  causing  to  be  dyed, 
with  intent  to  enable  some  other  person  to 
defraud,  certain  clover  seeds. 

They  were  proved  to  ha/ve  sub/nitted  clover  seeds  to 
a  process  of  sulphur-smohvng,  whereby  their  ap- 
pearance  was  greatly  improved,  but  still  repre- 
sented no  other  sort  of  seed.  The  magistrate 
refused  to  convict. 

Held,  upon  a  case  stated,  that  the  Act  being  expressly 
direded  to  adulteration,  and  the  offence  of  dyeing 
being  limited  to  process  by  which  the  appearance 
of  another  kind  of  seed  is  acquired,  tfiis  was 
not  a  fraud  within  the  application  of  the  Act ;  and 
thai  the  magistrate  was  right. 

This  was  a  case  stated  by  one  of  the  Metropolitan 
police  magistrates  sitting  at  South wark  Police 
Court,  under  the  20  A  21  Vict.  c.  43,  in  order  to 
obtain  the  opinion  of  the  High  Court  of  Justice 
upon  the  question  of  law  therewith  submitted,  at 
the  mqnest  of  the  complainant,  who  was  dissatin- 
fied  with  the  judgment  on  a  summons  beard  on 
Dec.  10, 1877,  as  being  in  law  erroneous. 

Messrs.  Frith  and  A(aas,  seed  merchants,  ap- 
peared to  a  summons  taken  out  against  them  by 

(a)  S«port6d  bj  M.  W.  McKxllab,  Esq.,  BarriBter^t^Litw. 
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Alexander  Francis,  under  the  Seeds  Adulteration 
Act  (32  A  33  Yiot.  c.  112),  "  For  that  they  did  un- 
lawfully, with  intent  to  enable  some  other  person 
to  defraud,  cause  to  be  dyed  certain  seeds  within 
the  true  intent  and  meaning  of  the  Aot»  viz., 
clover  seeds,"  &o. 

It  was  proved  to  the  magistrate's  satisfaction  at 
the  hearing  that  the  defendants  had  in  fact  sub- 
mitted the  seeds  in  question  to  a  certain  process 
of  sulphur-smoking^,  whereby  their  appearance 
had  been  greatly  improved,  and  thai  in  short  a 
very  inferior  and  comparatively  worthless  sample 
of  old  clover  seed  had  by  the  process  been 
made  to  resemble  new  and  valuable  clover 
seed;  but  it  was  not  proved,  nor  alleged,  that 
there  was  any  representation  that  the  seed  was 
other  in  sort  than  what  it  really  was,  viz.,  clover 
seed. 

In  the  interpretation  clause  of  the  Act  (sect.  2) 
the  term  "  to  dye  seeds"  means  to  give  to  seeds, 
by  any  process  of  colouring,  dyeing,  sulphur^ 
smoking,  or  other  artificial  means,  the  appearance 
of  seeds  of  another  kind.  It  was  argued  for  the 
complainant  that  these  words  would  include  mani- 
pulation of  seeds  by  such  process  or  artificial 
means  in  order  fraudulently  to  present  the  appear- 
ance of  improved  quality. 

The  magistrate  was  of  opinion  that  the  words 
of  the  statute,  "  seeds  of  another  kind,"  meant  a 
totally  different  thing  from  old  and  inferior  seeds 
of  the  same  kind  altered  so  as  to  pass  for  new  and 
reliable  seeds;  and  holding  that  the  conduct  of 
the  defendants,  however  reprehensible,  did  not 
bring  them  within  the  penalties  of  the  Act,  he 
dismissed  the  summons. 

If  the  court  should  be  of  opinion  that  the 
magistrate  was  wrong,  he  prayed  that  the  case 
might  be  remitted  to  him  for  re-hearing. 

drain  argued  for  the  appellant.— There  can  be 
no  doubt  tnat  the  respondents,  upon  the  facts 
proved,  would  have  been  within  the  words  of  the 
drd  section,  if  the  meaning  of  that  section  were  not 
limited  by  the  interpretation  clause :  "  Every  per- 
son who,  with  intent  to  defraud  or  to  enable 
another  person  to  defraud,  does  any  of  the  follow- 
ing  things ;  that  is  to  say — (1)  kills  or  causes  to 
be  killed  any  seeds ;  or  (§)  dyes  or  causes  to  be 
dyed  any  seeds ;  or  (3)  sells  or  causes  to  be  sold 
any  killed  or  dyed  seeds,  shall  be  punished  as  fol- 
lows, that  is  to  say,"  &c.  The  title  of  the  statute, 
which  is  an  Act  to  prevent  the  Adulteration  of 
Seeds,  and  the  preamble,  "  Whereas  the  practice 
of  adulterating  seeds  in  fraud  of  Her  Majesty's 
subjects,  and  to  the  great  detriment  of  agriculture, 
requires  to  be  repressed  by  more  effectual  laws 
than  those  which  are  now  in  force  for  that  pur- 
pose," both  go  to  Hhow  that  the  object  of  the 
Legislature  was  intended  to  apply  to  the  fraud 
established  in  this  case.  The  word  "  kind," 
although  technicallyldifferent  from  *'  quality,"  may 
be  said  to  include  that  meaning  in  popular  lan- 
guage. 

Lyon  for  the  respondent. — Even  if  the  word 
"  kind  "  can  be  taken  to  mean  "  sort,"  there  is  no 
evidence  here  of  an  offence  against  this  Act.  There 
was  no  adulteration,  and  the  quality  of  the  seed 
was  not  injured  by  what  the  respondents  did. 
[Mahistt,  J. — The  magistrate  sufficiently  finds  an 
intent  to  defraud;  the  apparent  quality  was 
altered.]  The  words  of  the  Act  do  not  cover  any 
such  alteration. 
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Oram  in  repljr. — The  adulteration  was  aooom- 
plished  by  the  mixture  of  Bolphur  smoke.  [Cock- 
BtJBV,  G.  J.— But  the  dover  was  not  oormpted  by 
foreign  snbstanoe.] 

GocKBUSN,  G.J. — We  have  arrived  at  the  con- 
dnsion  to  which  I  consider  myself  forced  by  the 
words  of  the  statute.  It  is  impossible,  without 
violence  to  the  language  used,  to  carry  out  what 
would  seem  to  be  reasonably  the  object  of  the 
Legislature.  There  can  be  no  doubt  this  was  a 
detestable  and  abominable  fraud;  but  we  are 
called  upon  to  sav  whether  it  is  such  a  fraud  as 
to  come  within  the  provisions  of  a  penal  Act  of 
Parliament.  I  can  come  to  no  other  conclusion 
than  that  this  statute  does  not  touch  the  matter. 
The  preamble  shows  that  it  was  directed  to 
repress  the  practice  of  adulterating  seeds.  Now, 
adalteration  means  the  infusion  of  a  foreign 
article,  and  it  does  not  seem  to  me  that  sulphur- 
smoking  meets  that  definition.  We  must  next 
look  at  the  nature  of  the  offence  described  in  the 
Act  itself,  and  we  find  that  "  to  dye  seeds  means 
to  give  to  seeds,  by  any  process  of  colouring,  dye- 
ing, sulphur-smoking,  or  other  artificial  means, 
the  appearance  of  seeds  of  another  kind."  The 
effect  of  sulphur-smoking  is  described  in  this  case 
as  giving  tnese  clover  seeds  the  appearance  of 
being  greatlv  improved ;  but  it  is  expressly  stated 
that  the  seeds  were  not  thereby  made  to  represent 
anything  but  clover  seed.  The  word  "  kina"  can* 
not  mean  quality,  and,  although  these  seeds  are 
made  to  appear  of  another  quality  than  they  really 
are,  yet  tney  still  appear  to  be  clover  seeds.  1 
should  willingly  apply  the  Act  to  this  case  if  I 
could  do  so  without  forcing  the  language  beyond 
its  sense. 

Manistt,  J. — It  is  fair  to  express  the  regret 
which  we  cannot  but  feel  that  we  are  unable  to 
include  this  case  in  the  application  of  the  Act.  The 
preamble  points  to  the  practice  of  adulterating 
seeds  as  the  repressive  object  of  the  Act.  In  oon- 
straing  a  staiute  there  is  nothing  of  necessity  to 
prevent  its  provisions  from  going  beyond  the 
preamble ;  but  in  my  opinion  what  was  done  in  this 
case  by  the  respondents  was  certainly  not  adultera- 
tion. Another  canon  of  construction  is,  that  if  the 
meaning  be  not  reasonably  clear,  the  words  of  a 
statute  are  not  to  be  interpreted  to  impose  a 
penalty  for  an  offence  charged  against  them, 
iteading  the  facts  proved  by  the  light  of  the  inter- 
pretation clause,  the  respondents  are  charged  only 
with  giving  dover  seeds  the  appearance  of  an 
improved  quality  upon  that  which  they  really  pos- 
sessed by  a  process  of  srlphur-smoking.  I  fear 
upon  all  souna  principles  we  must  adopt  the  view 
wnich  the  stipendiary  magistrate  has  taken  of  the 
charge. 

Judgment  for  retpondewU. 

Solidtor  for  appdlant,  Tahovrdm  and  EofT' 
ffreowea. 
Solicitors  for  respondents,  Simpson  and  Palmer. 


COMMON  PLEAS  DIVISION. 

Monday,  Feb.  11, 1878. 

(Before  GsovB,  J.) 

Haluwell  v.  GouirsBLL.  (a) 

Master  and  servant — Afmreniice — Surety — Bis' 
charge  of-^Qrievous  hodU/y  harm — ReasonahU 
ground  for  fear. 

To  a  statement  of  davm  aUeging  that  the  defendant 
had  become  surety  on  an  indenture  of  apprentice' 
ship  for  the  faithful  service  of  the  apprentice,  and 
that  the  apprentice  had  notfaUhfuiUy  served^  but 
had  absented  himself^  the  defendant  pleaded  that 
white  the  appreiUiee  was  in  the  ^plaintiff's  service 
the  plaintiff  assaidted  him  and  %nfiicted  personal 
injury  upon  him,  and  threatened  to  do  him 
grievous  oodiiy  harm,  and  that  the  apprentice, 
fearing  that  grievous  bodUnf  harm  would  be  in- 
Jlicted  upon  him,  left  the  plaintiffs  service. 

Held,  that  the  statement  of  defence  should  be 
amended  by  adding  an  allegation  that  the  appren* 
tice  had  reasonaJ>ie  ground  for  such  fear. 

DsinnsLKEB  to  a  statement  of  defence. 

The  statement  of  claim  alleged  that  the  defendant 
had  become  surety  by  covenant  for  the  due  and  feith- 
ful  fulfilment  by  an  apprentice  of  his  contract  of 
apprenticeship,  and  that  the  apprentioe  had  broken 
his  said  contract  by  unlawfully  absenting  himself 
from  the  service  of  the  master.  The  statement  of 
defence  admitted  the  contract  of  suretyship,  and 
pleaded  that  while  the  apprentice  was  faitnfhlly 
serving  the  plaintiff,  the  plaintiff  actually  assaultea 
him,  and  inflicted  personal  injury  upon  him,  and 
further  threatened  to  do  him  grievous  bodily  harm, 
and  that  the  apprentioe,  fearing  that  if  he  remained 
longer  in  the  service  of  the  plaintiff  grievous  bodily 
harm  might  in  fact  be  inflicted  upon  him,  left  the 
service  of  the  plaintiff  before  the  expiration  of  the 
term  stipilatcid  for  in  the  contract  of  apprentioe- 
ship,  which  was  the  grievance  alleged.  The  plain- 
tiff demurred  to  the  above  statement  of  defence. 

Bigham,  for  the  plaintiff,  in  support  of  the 
demurrer. — ^The  facts  alleged  are  no  real  defence 
to  the  action.  The  slightest  corporal  chastisement, 
such  as  that  which  a  master  has  a  ri^ht  to  inflict 
upon  a  boy  for  misconduct,  would  satisfy  the  alle- 
gation that  an  assault  had  been  committed,  and 
gersonal  injury  inflicted.  As  to  the  gricTOus  bodily 
arm,  it  is  not  alleged  that  any  was  in  fiact  sus- 
tained, and  the  mere  fkct  that  a  timid  boy  was 
afraid  it  might  be  is  surely  not  enough  to  justify  a 
breach  of  the  contract  of  service.  His  fear  might 
have  been  wholly  unreasonable. 

Mattinson  for  the  defendant. — ^There  is  no 
modem  authority  establishing  that  a  master  may 
chastise  his  apprentice  at  all ;  and  the  dicta  that 
refer  to  his  right  to  do  so  might  just  as  weU  be 
relied  upon  to  justify  him  in  beating  at  adult 
servant.  "  Grievous  bodily  harm  "  is  something; 
well  recognised  by  the  criminal  law,  however  diffi- 
cult it  may  be  to  define,  and  does  include  slight 
punishment.  If  such  a  threat  was  uttered,  Uiat 
would  make  the  fear  of  the  apprentioe  reasonable. 

Gbovs,  J. — ^I  am  inclined  to  think  that  the  state- 
ment of  defence,  as  it  stands,  is  not  a  good  plea. 
It  alleges  that  personal  injury  was  suffered,  wnich 
may  mean  very  little ;  and  that  grievous  bodily 
harm  was  feared  in  ^consequence  of  a  threat  usea 
by  the  plaintiff.    If  it  haa  gone  on  to  saj  that 

(a)  Beported  by  J.  A,  Foots,  Eaq^  BKxister-AtlAW. 
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tlie  apf)r6ntioe  had  reasonable  groands  for  fearing 
that  grievoas  bodily  harm  would  be  inflicted  upon 
him,  I  should  have  had  no  doubt  that  it  would 
liare  been  sufficient.  I  think  the  demurrer 
ahoold  be  allowed,  with  liberty  to  amend  by  in- 
serting such  an  allegation  in  the  statement  of 
defenoe,  but  without  costs. 

Demwrrer  aUowed;  no  C08t$. 

Solicitors  for  the  plaintiff,  Qoldring  and  Jukes. 
Solicitors  for  the  defendants,  Sharp  and  UUi- 
ihome,  

Friday,  Ma/rch  1, 1878. 
(Before  DsmcAir  and  Likdlet,  JJ.) 

FlSLDDrO  V,  BhTL  ImPBOTBHENT  CoMMISSIOKEBa.  (a) 

PuhUe  HeaUh — Loeail  government — Bye-laws — 
rubUe  Health  Acts  1848  and  IS5S— Towns 
Improvement  Act  1847 — Building — Notice  to 
town  surveyor. 

The  appellant  was  convicted  by  two  justices  for  an 
offence  against  certain  hye-laws  made  hy  local 
improvement  commissioners  under  powers  con- 
ferred ly  the  PuhUc  HeaUh  Acts  1848,  1858, 
and  a  prwate  local  Act  which  incorporated  the 
Towns  Improvement  Act  1847.  The  hyoAaws  in 
question  provided  (Jmter  oLic^  that  notice  should 
he  given  to  the  toum  surveyor  of  any  new  building 
which  it  was  intended  to  erect,  and  that  detail 
plane  and  sections  of  the  same  should  be  deposited 
ai^  his  office,  showing  the  position,  form,  and 
dimensions  of  such  bvdlding,  and  of  the  water* 
closet,  privy,  well,  and  all  other  appurtenances, 
with  a  description  of  the  materials  and  of  the 
intended  mode  of  drainage.  The  bye-laws  had 
beenptMished  tn  a/ccor£mee  with  the  require- 
ments of  the  Public  Health  Act  1848,  but  not 
with  those  of  the  Towns  Improvement  Act  1847* 
The  appellant,  who  was  about  to  btnld  a  number 
of  coUages,  erected  two  brick  structures  within  the 
aietriet  without  complying  with  the  above  bye- 
law.  One  of  such  structures  was  intended  for  a 
hricJc-hiln,  the  other  for  the  storing  of  tools  and 
the  general  convenience  of  the  workmen ;  and  the 
justices  found  as  a  fact  that  the  appellant  intended 
to  puU  down  both  structures  upon  the  completion 
of  the  cottages. 

JHM,  first,  that  the  bye-laws  had  been  sufficiently 
published  by  compUanee  wUh  the  provisions  of  the 
Fublic  Heakh  Act  1848. 

Held,  secondly,  that  the  structures  in  question  were 
not  **  buHdvnas**  within  the  meaning  of  the  bye- 
laws  ;  and  thai,  if  the  bye-laws  had  oeen  intended 
to  include  them,  they  would  have  been  un- 
reasonable. 

Query,  how  far  an  excessive  delegation  of  the 
powers  of  a  heal  authority  to  a  toum  surveyor 
may  renider  such  bye-laws  ulegal, 

Afpbal  from  justices  under  20  &  21  Yict.  c.  43. 
The  following  case  was  stated : — 

This  is  a  case  stated  by  the  undersigned,  two  of 
Hier  MajestVs  justices  of  the  peace  in  and  for  the 
county  of  Flint,  under  the  statute  20  &  21  Vice.  c. 
43,  for  the  purpose  of  obtaining  the  opinion  of  the 
ooort  on  questions  of  law  which  arose  before  us 
as  hereinafter  stated. 

1.  At  a  petty  sessions  holden  at  Bhyl,  in  and 
for  the  diyiBion  of  Bhuddlan,  in  the  county  of 
Flint,  on  the  30th  April  1877,  and  thence  adjourned 
until  the  28th  May  1877,  an  application  preferred 

(a)  Beported  by  J.  A.  Foots.  Esq.,  ]3nrriBt.  ratl.aw. 


by  Arthur  Rowlands,  clerk  to  the  Bhyl  Improve- 
ment Commissioners  (hereinafter  called  the  respon- 
dents), affainst  James  Fielding  (hereinafter  called 
the  appeUant),  under  the  bye-laws  Nos.  36  and  41 
of  the  said  commissioners,  made  on  the  Ist  Dec. 
1865  (and  duly  confirmed  by  Her  Majesty's  Secre- 
tary of  State),  charging  for  that  he,  the  said  James 
Fieldiuff,  on  the  19th  Feb.  1877,  at  the  parish 
of  Bhuddlan,  in  the  said  county  of  Flint,  unlaw- 
f uUt  did  erect  certain  new  buildings  and  works 
within  the  district  of  the  said  Bhyl  Improvement 
Commissioners,  without  giving  (and  the  said 
James  Fielding  did  then  and  there  omit  to  ^ve) 
notice  to  the  town  surveyor  of  Bhyl  aforesaid  of 
his  (the  said  James  Fielding's)  intention  so  to  do, 
and  without  at  the  same  time  leaving,  or  causing 
to  be  left,  detail  plans  and  sections  of  such  build- 
ings and  works  for  the  approval  of  the  said 
surveyor,  contrary  to  the  bye-laws  in  that  behalf 
duly  made  by  the  said  commissioners  then  in 
force  in  the  said  district,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided, 
was  heard  and  determined  by  us,  the  said  parties 
respectively  being  then  present ;  and  upon  such 
bearing  the  appellant  was  duly  convicted  before 
us  of  the  saia  offence,  and  we  adjudged  him  to 
forfeit  and  pay  the  sum  of  21.,  to  be  paid  and 
applied  accoring  to  the  law,  and  also  to  pay  the 
complainant,  the  said  Arthur  Rowlands,  tne  sum 
of  7c.  176.  for  his  costs  in  that  behalf,  and  if  the 
said  several  sums  were  not  paid  forthwith,  we 
ordered  that  the  same  should  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said 
James  Fielding. 

2.  And  whereas  the  appellant  being  dissatisfied 
with  our  determination  upon  the  hearing  of  the 
said  information,  as  being  erroneous  in  point  of 
law,  hath,  pursuant  to  sect.  2  of  the  said  statute 
(20  &  21  Yict.  0.  43),  duly  applied  to  us  in  writing 
to  state  and  siffu  a  case  setting  forth  the  facts 
and  the  ffrounds  of  such  our  determination  as 
aforesaid  for  the  opinion  of  this  honourable  court, 
and  hath  duly  entered  into  a  recognisance  as 
required  by  the  statute  in  that  behalf. 

3.  Now,  therefore,  we,  the  said  justices,  in 
compliance  with  the  said  application  and  the  pro- 
visions of  the  said  statute,  do  hereby  state  and 
sign  the  following  case. 

4.  Upon  the  hearing  of  the  information  it  was 
proved  on  the  part  of  the  respondents,  and  found 
as  a  fact,  or  admitted  on  the  part  of  the  appellant, 
that  on  Feb.  19, 1877,  certain  structures  of  brick 
and  mortar  were  in  course  of  erection  on  land  of 
the  appellant,  situate  within  the  district  of  the 
Bhyl  improvement  Commissioners.  Structure 
No.  1  was  built  with  9in.  walls,  and  contained  two 
rooms,  one  of  which  had  a  fireplace  and  chimney. 
Structure  No.  2  consisted  of  upright  walls  some 
two  feet  thick  in  the  form  of  a  square,  having  an 
opening  at  either  end,  and  measuring  about 
twelve  yards  on  each  side.  The  appellant  had  in 
contemplation  the  buildinff  of  a  number  of  cottages 
in  the  immediate  neighbourhood  of  such  struc- 
tures, and  the  first-mentioned  structure  was  for 
the  storing  of  tools  and  general  convenience  of 
the  workmen  proposed  to  be  employed  in  the 
erection  of  such  cottages ;  the  other  being  for  the 
purpose  of  a  brick-kun.  Both  structures  were 
mtended  to  be  pulled  down  by  the  appellant  upon 
the  completion  of  the  cottages  in  question.  NoEice 
was  sent  by  the  town  surveyor  to  the  appellant 
that  he  was  infringing  the  bye-laws  of  toe  com- 
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miBsioners,  to  which  the  appellant  replied  by 
inquiring  which  of  the  bye-laws  was  being 
infringed.  The  surveyor  pointed  out  that  he  was 
infringing  the  bye-laws  relating  to  the  erection  of 
new  buildings  within  the  district  o£  Bhyl.  No 
notice  in  writing  or  detail  plans  and  sections  of 
the  structures  or  of  the  proposed  cottages  were  at 
any  time  sent  or  submitted  to  the  town  surveyor. 
The  adoption  of  various  sections,  including  sec- 
tions 115  and  116  of  the  Public  Health  Act  1848 
(11  &  12  Vict.  c.  68)  and  sect.  34  of  the  Public 
Health  Act  1858  (21  &  22  Yict.  s.  98)  by  the  Bhyl 
Improvement  Commissioners  was  proved. 

The  bye-laws  in  question  wwe  put  in  evidence, 
and  proved,  as  was  also  their  printino:  and  pub- 
lication, in  conformity  with  sects.  115  and  116  of 
the  Public  Health  Act  1848.  A  copy  of  such 
bye-laws  accompanies  this  case.  On  the  part  of 
the  appelant  it  was  contended,  firstly,  that  the 
bye-laws  were  bad ;  (a)  from  insufficient  publica- 
tion, and  that  proof  should  have  been  given  that 
such  bye-laws  were  published  in  the  manner 
directed  by  sect.  105  or  the  Towns  Improvement 
Act  1847  (10  &  11  Vict.  c.  34),  which  Act  is  in- 
corporated in  the  Bhyl  Improvement  Act  1853,  and 
that  a  copv  thereof  should  have  been  painted  and 
placed  on  boards  and  hung  upon  some  conspicuous 
part  of  the  locality  to  which  the  same  relate,  and 
that  the  publication,  as  dir^ted  by  the  Public 
Health  Act  1848,  was  insufficient;  (b)  that  such  bye- 
laws  exceeded  the  powers  given  by  the  Act  under 
which  they  were  made ;  (c)  and  that  they  were 
unreasonable,  and  therefore  bad  at  law,  in  leaving 
the  aoproval  and  disapproval  of  plans  in  the  han£ 
of  ttie  town  surveyor.  Secondly,  that  the 
structures  in  question,  being  only  temporary 
erections,  were  not  buildings  within  the  meaning 
of  the  bye-laws  and  of  the  Act  of  Parliament 
under  which  the  bye-laws  were  framed. 

On  the  part  of  the  respondents  it  was  con- 
tended that  proof  of  publication  of  the  bye-laws, 
as  required  by  sects.  115  and  116  of  the  Public 
Health  Act  1848,  was  sufficient,  and  that  the 
Town  Improvement  Act  1847  did  not  govern  the 
matter ;  that  the  bye-laws  in  question  were  just 
and  reasonable;  that  the  structures  in  question 
were  buildings  within  the  meaning  of  the  bye-laws 
and  of  the  Public  Health  Act  1858;  that  the 
question  whether  the^  were  or  were  not  of  a 
temporary  character  did  not  become  an  element 
in  the  matter ;  and  even  if  it  did,  that  in  face  of 
the  fact  that  no  notice  whatever  had  been  given 
by  the  appellant  to  the  surveyor  of  the  proposed 
erections,  or  of  their  character  or  purpose,  or 
of  the  cottages  proposed  to  be  erected,  the 
respondents  were  compelled  to  treat  them  as 
ordinaiy  and  permanent  structures. 

We,  however,  being  of  opinion  that  the  publica- 
tion of  the  said  bye-laws  was  propeily  proved,  that 
they  were  just  and  reasonable  and  within  the 
powers  given  by  the  Act  of  Parliament  in  that 
behalf,  und  ihab  the  structures  in  question  were 
buildings  within  the  meaning  of  such  bye- laws, 
gave  our  determination  against  the  appellant  in 
manner  before  stated. 

The  questions  of  law  for  the  opinion  of  this 
court  therefore  are,  first,  whether  publication  of 
the  said  bye-laws  was  sufficiently  proved  P 
Secondly,  whether  such  bye-laws  are  jusc  and 
reasonable  within  the  powers  for  that  purpose 
given  by  the  Public  Health  Acts  1848  and  1858  P 
Thirdly,  whether  the  structures  in  question  are 


\  buildings  within  the  meaning  of  the  said  bye-laws  P 
If  the  court  should  be  of  opinion  ihat  tke  said 
conviction  was  legally  and  properly  made,  then 
such  conviction  is  to  stand ;  but  u  the  ooart  ahoold 
be  of  opinion  otherwise,  then  the  said  oonTiotkm 
is  to  be  quashed.  Signed  by  the  JastioeB. 

By  sect.  28  of  the  Bhyl  Improvement  Act  1872 
(35  i  36  Vict.  c.  civ.),  it  was  enacted  that  the  Bhyl 
Improvement  Commissioners  might  make  bye-lawe 
with  regard  to  certain  specified  matters,  inolading 
the  regulation  of  all  new  buildings  within  the  dis- 
trict ;  and  it  was  further  provided  that  the  pro- 
visions of  the  Towns  Improvement  GUases  Act 
1847,  with  respect  to  bye-laws,  should  apply  to  all 
the  bye-laws  so  made,  and  to  all  the  bye-lawa  re- 
spectively authorised  to  be  made  by  that  Aot,  and 
that  the  prescribed  manner  of  oonfirmation  should 
be  as  the  local  government  board  should  in  each 
case  determine. 

The  commissioners  had  accordingly  mmde  oertttin 
bye-laws,  of  which  the  tollowing  were  referred  to 
and  ore  material : 

36.  Nofiee,  Plans,  *c.,  of  Nwt  Bwt Mingt.  —  Bvwjr 
pertoa  who  shaU  intena  to  mot  any  new  bnildxnir  shsil 
give  a  week's  notios  to  the  town  mrv^or  of  siush  inten- 
tion, by  wriianff  delivered  to  the  said  surveyor  or  left  at 
his  o0oe,  and  shall  at  the  same  time  leave  or  oanae  to  be 
left  at  the  said  ofAoe  detail  plans  and  seotlona  of  eve^ 
floor  of  snoh  intended  new  lraildin|r8,  dxawn  to  a  soale  <x 
not  less  than  one  inoh  to  every  eight  feet,  showing  ^ 
position,  form,  and  dimensions  of  ithe  several  parts  of 
snoh  biul^ng,  and  of  the  water-oloaet,  privy,  oesspod, 
ashpit,  well,  and  all  other  apportenanoes ;  and  snoh 
plans  and  seotions  shall  be  aoooinpanled  by  a  desoription 
of  the  materials  of  whioh  the  bnilding  is  proposed  io  be 
oonstnioted,  snd  d!  the  intended  mode  of  drainage  sad 
mesas  of  water  snpplj. 

87.  Pwoers  of  ths  Toion  firuresyor  to  diMj»provs  of  PUum. 
— ^If  the  town  snrveTor  disapprove  of  the  mode  proposed 
in  snoh  notioe,  section,  and  plana,  he  shiJl  withm  six 
days  after  receiving  the  same  give  notioe  in  writing  to 
snoh  person  of  the  partibalars  of  snoh  disapproval,  and  of 
the  requirements  of  the  oommissioners  in  respeot  to  the 

Ox>sed  work ;  and  it  shall  not  be  lawful  to  begin  to 
d  or  rebuild  any  snoh  building^  or  to  oonstmot  any 
drain,  privy,  wateiwsloset,  or  ashpit,  until  the  seotion 
and  plans  have  been  approved  by  the  town  surveyor,  and 
no  person  shall  deviate  fnnn  nudi  approved  ssotion  or 
plan. 

40.  NoUc€  by  Town  Bwveyorin  com  of  trrtgtdanty,-' 
If  in  doing  any  work,  or  erecting  any  bnilding,  anything 
is  done  contrary  to  the  rules  necin  oontained,  or  any* 
thing  required  by  these  rules  Is  omitted  to  be  done,  or  if 
the  town  surveyor  finds,  on  surveying  or  inspeeting  any 
building  or  work,  that  the  same  is  so  far  advanoed 
that  he  oannot  ascertain  whether  anything  has  besn  dons 
contrary  to  the  rules  herein  oontained,  or  whether  any- 
thing required  by  such  rules  has  been  omitted  to  he 
done ;  the  town  surveyor  shall  (within  six  hours  after 
BuxAx  survey  or  inspection)  give  to  the  builder  or  person 
engaged  in  erectiii|f  such  building,  or  in  doing  snoh 
work,  notice  in  writmg,  reqairiaig  snoh  builder  or  person, 
within  fortr-eight  hours  from  the  date  of  snoh  noooe,  to 
eanse  anytning  done  oontrazy  to  the  rules  herein  oon- 
tained to  be  amended,  or  to  do  anything  required  to  he 
done  by  suoh  rules  whioh  has  been  omitted  to  be  donst 
or  to  caase  so  much  of  any  building  or  work  as  prsvsnti 
suoh  town  surveyor  from  ascertaiung  whether  anything 
has  been  done  or  omitted  to  be  done,  as  aforesaid,  to  he 
to  a  sufficient  extent  out  into,  laid  open,  or  palled  down* 

'  41.  Penalties  for  not  giving  Notices,  4  e*— If  any  owner 
or  person  shall  oonstnun,  or  cause  to  be  oonstmeted,  any 
works,  or  do  any  act,  or  onut  to  do  any  aot,  or  oomply 
with  any  requirement  of  the  oommissioners,  or  the  town 
surveyor,  contrary  to  the  provisions  herein  contained,  hs 
shall  be  uable  for  each  offence  to  a  penalty  not  exceeding 
51.,  and  he  shall  pay  a  further  sum  not  exceeding  40f .. 
for  each  and  every  day  during  whioh  sudi  work  ahsli 
oontiaue  or  remain  oooiitmrT  to  the  said  proviskms ;  and 
the  town  surveyor  may,  if  ne  shall  think  lit,  eanse  snoh 
work  to  be  removed,  altered,  pulled  down,  or  otbsrwiss 
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daalt  with,  m  ths  OMe  miqr  reqnire,  and  the  expenses 
inoazxed  by  him  in  so  doing  sh*ll  be  repaid  by  the 
offander,  and  be  reooreiable  from  him  in  a  summary 


It  was  proved  that  the  oommissioDers  had 
adopted  sects.  115  and  116  of  the  Publio  Health 
Act  1848  (11  &  12  Vict.  o.  63),  and  sect.  34  of  the 
Pablic  Health  Mt  1858,  and  that  the  bve-laws 
made  by  them  had  been  published  in  conformity 
with  those  provisions.  The  requirements  of  the 
Towns  Improvements  Act  1847  (10  &  11  Yiot. 
c.  34)  had  not  been  complied  with,  so  far  as  the 
pablication  of  the  bye-laws  was  concerned. 

WiUg  for  the  appellant. — First,  we  say  that  the 
bve^laws  were  insufficiently  pablished.  The  mode 
of  publication  prescribed  by  the  Bhyl  Improve- 
ment Act  1852,  and  by  the  Public  Healtn  Act 
1847f  has  not  been  followed ;  and  it  is  not  sufficient 
to  have  complied  with  the  regulations  of  the 
Pablic  Health  Act  1848  (11  &  12  Vict.  c.  63),  s.  116. 
Secondly,  the  bye-laws  themselves  are  illeg^ 
The  powers  delegated  by  them  to  the  surveyor 
are  unreasonable  and  excessive  (bye-laws  37,  41). 
Thirdly,  the  structures  in  respect  of  which  the 
appellaat  was  convicted  were  not  buildings  within 
the  meaninj;  of  the  bye-laws. 

Higgina  iMutgrave  with  him)  for  the  respon* 
dents. — The  bye-laws  were  properly  made  and 
published  under  the  Act  of  1848.  We  had  no 
power  to  make  bye-laws  under  the  Towns  Im- 
provement Act  1^7,  and  therefore  could  not 
publish  them  according  to  the  provisions  of  that 
Act.  The  power  deputed  to  the  surveyor  is  not 
excessive,  and  the  bye-laws  are  therefore  reason- 
able: 

EaU  V.  If  item,  S2  L.  T.  Bcfp.  N.  S.  87 ;  L.  Bep. 
10  Q.  B.  152. 

Thev  are  not  confined  in  their  operation  to 
dwelling-bouseB,  and  indnde  the  structures  in 
question. 

Will$  in  reply. 

DsMiCAy,  J.^— In  this  case  the  appellant  Fielding 
complains  of  the  decision  of  two  ||ustices  in  favour 
of  tbe  Bhyl  Improvement  Commissioners,  the  res- 
pondents, under  which  the  appellant  was  fined 
under  a  bye-law  made  by  the  commissioners.  The 
bye-laws  on  which  the  justices  professed  to  act 
were  bye-laws  36  and  41  of  those  made  by  the 
respondents ;  and  it  is  argued  that  the  appellant 
ought  to  succeed  on  the  first  point  made  in  this 
case,  because  there  was  no  sufficient  publication  of 
these  bye-  laws.  The  answer  given  to  that  is,  I 
think,  a  sufficient  one ;  for,  as  for  as  I  can  see,  it 
appears  to  me  that  the  particular  matter  to  which 
tnis  bye-law  applies  was  not  a  matter  which  came 
within  the  statute  which  recjuires  publication  by 
means  of  a  board,  but  within  the  statute  which 
only  requires  publication  by  putting  up  a  copy  of 
the  bye-laws  in  a  certain  part  of  the  place  or  office. 
It  is  not,  hov^ever,  on  that  ground  that  I  am  going 
to  decide  the  case,  as  there  is  another  reason,  much 
more  firee  from  doubt,  for  deciding  it  in  favour  of 
the  appellant.  The  second  question  raised  is, 
whether  the  bye-laws  are  just  and  reasonable  with- 
in the  powers  given  to  the  commissioners  by  the 
Public  HeaUh  Acts  of  1848  and  1858.  On  that  second 
question  it  appears  to  me  that  the  answer  depends 
upon  tbe  construction  to  be  pat  on  the  bye-laws 
themselves ;  and  if  I  could  come  to  the  conclusion 
that  the  bye-laws  could  fairly  bear  the  construction 
put  on  them  by  the  respondents,  I  should  think 
them  unjufit,  unreasonable,  and  absurd  ;  and  it  is 


because  I  think  that  would  be  the  result  of  deciding 
in  favour  of  the  respondents,  that  I  am  now  holf 
ing  them  to  be  reasonable  aud  just.    The  third 
question  is,  whether  these  structures  are  buildingflf 
within  the  meaning  of  the  bye-law.    The  wonl 
building,  which  is  the  word  used,  is  a  general  word 
and  might  mean  anything  that  could  possibly  be 
called  a  building  ;  but  I  do  not  think  the  bye-law 
can  be  construed  in  that  way,  when  we  look  at  all 
its  provisions  as  we  are  bound  to  do.    The  bye-law 
relied  on  by  the  respondents  is  r.  36,  and  it  ia 
to  the   effect    that  every  person  intending    to 
erect    a    new     building     within     the     dStricti 
shall   give  a  week's  notice,  and  leave  or  cause 
to  be  left  at   the  office  of  the  town  surveyor 
detail    plans    and    sections    o^    every   flocAr    of 
BQch  intended  new  building,  showing  the  posi- 
tion,  form,   and   dimensions   of  all  the   parts, 
and    of    the  water*  closet,  priv^,    cesspool,    and 
all  other  appurtenances  thereoL     It  is  true  that 
the  word  building  is  a  large  word,  and  in  itself 
might  include  any  erection  which  could  in  any 
sense  be  designated  by  such  an  expression.    But 
lookinff  at  the  whole,  it  would  be  a  reducHo  ad 
ahaur^Am  to  apply  these  bye-lawa  to  at  least  one 
of  these  structures.    One  of  them  is  a  b^uik  wall, 
apparently  erected  on  ground  withoiit  any  resi* 
dential  quality  whatever,  and  for  t^e  purpose,  as  is 
alleged,  of  having  bricks  burnt  within  it  It  wOuM 
be  absurd  to  suppose  that  was  a  l>uildmg  for  yf^kh 
plans  and  sections  as  described  above  were  to  be 
supplied.    It  cannot  have  been  intended  to  apply 
to  such  a  building  as  this.    So  far  as  that  paH  ot 
the  case  goes  the  argument  is  very  strong.    With 
regard  to  the  other  structure  there  ia  more  diffi- 
oultv.    That  is  described  to  be  a^  structure  of 
brick  and  mortar  in  course  of  erection  on  land  of 
the  appellant  with  nine-ineh  walls,  containing  tw6 
rooms,  a  firepUce,  and  a  chimney.    Then  it  goes 
on  to  say  this  structure  was  intended  to  be  used 
for  the  storing  ol  tools  and  general  convenience  xyf 
the  workmen.    It  does  not  say  that  anybody  wte 
to  dwell  in  it,  or  that  it  was  to  serve  any  purpose 
but  the  storing  Of  tools  and  the  general  conve- 
nience of  the  workmen ;  and  it  does  by  inference 
say  that  it  was  a  temporary  structure,  to  be  used 
merely  for  the  purposes  contemplated  in  what  I  have 
just  read.    It  would  be,  in  my  opinion,  absurd  to 
hold  that  this  was  a  building  within  the  bye-lav«^, 
so  as  to  render  it  necessary  to  give  notice  of  its 
erection  and  deposit  plans  with  the  local  commis- 
sioners.    I  think  therefore   the   justices   were 
wrong. 

LiNDLXT,  J. — I  am  of  the  same  opinion.  The 
question  turns  on  the  true  construction  of  the 
86th  bye-law.  I  may  say,  first,  on  the  preliminaiy 
point,  that  I  think  it  may  bo  properly  held  that 
these  bye-laws  were  made  under  the  Aet  of  18^8^ 
and  not  under  the  Act  of  1847 ;  and  in  that  case 
the  objection  which  has  been  taken  to  the 
sufficiency  of  their  publication  foils  to  the  ground. 
Coming  to  the  bye-law  itself,  we  must  look  ^t  at 
the  general  drift  of  the  laws,  and  consider  their 
headings  and  subdivisions.  The  heading^  of  bye- 
law  38  is,  *'  Notioe,  plans,  &o,,  of  new  buildings." 
Now,  we  have  not  in  this  case  to  determine,  what 
might  be  a  difficult  question,  as  to  whether  anj 
particular  building  is  a  building  or  not,  where  it 
IB  not  a  temporary  one,  because  I  understand  from 
the  case  that  these  buildings  were  temporary.  I 
understand  that  the  justioes  were  satisfied  that 
tiioy  were  temporary  merely,  and  that  the  builder 
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intended  to  pull  them  down  after  a  short  time. 
That  is  not  saying  merely  that  the  builder  said 
he  intended  to  remove  them,  but  that  they  were 
aotnally  temporary  as  a  matter  of  faot.    I  cannot 
think  that  this  bye-law  is  applicable  to  such  a 
Btructnre  as   this.    It  is  quite  obvious  that  the 
persons  who  framed  these  laws  never  dreamed  of 
their  being  applied  in  such  a  way  ;  and,  if  there 
were  anv  words  in  them  which  did  force  me  to 
think  they  did  apply,  I  should  think  them  un- 
reasonable and  absurd.    But  I  do  not  see  any  such 
words,  and  hold  that,  on  the  true  construction  of 
this  bye-law,  it  does  not  apply  to  such  structures. 
I  need  not  allude  further  to  the  other  points 
raised,  or  decide  how  far  these  bye-laws  exceed 
the  proper  limits  of  the  delegation  of  authority, 
but  1  was  considerably  impressed  by  that  part  of 
the  argument.  It  is,  no  doubt,  a  very  consiaerable 
delegation  of  authority.    Our  judgment  must  be 
for  the  appellant. 

Solicitors  for  the  appellant,  WiLUamaon^  HW,, 
and  Co. 

Solicitors  for  the  respondents,  Fim/ney  and  Brufft 
for  Louie  and  Edtoa/rd,  Buthin. 


EXOHEQUBB  DIVISION. 

Dee.  b<md6, 1877. 

(Before  Kellt,  O.B.,  Pollock  and  Clbasbt,  BB.) 

Thb  Ohabibbbd  Mercantilb  Bank  of  India  v, 

Wilson,  (a) 

Inland  revenue — Inhabited  house  duty — Separate 
duoeUmg'houee — Tremiees  occupied  for  thepu/rpoee 
of  trade  only — Telegraph  company— 4S  Geo.  3,  c. 
56,  eched.  &,  rules  6, 14-14  ^  16  Vict,  c  86— 
32  ^  83  Vict.  c.  14,  e.  11. 

The  IwUding.hnoum  cu  Not.  66  and  66,  Old  Broad- 

street,  consisted  of  a  hasememt,  grownd  floor,  and 

of  upper  floors  rwnmng  over  the  ground  floor  of 

ihe  premises  No.  66,  as  weU  as  over  a  portion  of 

No.  66.  There  was  an  entrance  haU  on  we  ground 

floor  o/  No.  66,  with  a  staircase  leading  to  the 

first  and  upper  floors.  No.  66  cowprised  the  base" 

ment  under  {his  haU,  the  hcdl  itself,  and  the 

whole  of  the  first  and  upper  floors.    No.  66  con* 

sisted  of  the  remainder  of  the  ground  floor  and 

basement.    The  two  premises  had  distinct  and 

separate  entrances  ifUo  the  street,  but  a  second 

entrance  to  No.  66  was  afforded  through  No.  66, 

by  means  of  a  door  in  a  lobby  leading  from  the 

entrance  of  No.  66  to  the  entrance  haU  of  No.  66. 

This  door  afforded  the  sole  internal  eommunica' 

tion^  between  the  two  premises,  and  was  kept  open 

during  banking  hours,  in  order  to  afford  a  second 

entrance  into  No.  66,  but,  when  closed  at  night  by 

the  bank  porter,  completely  separated  the  two 

premises.    No.  66  was  occupied  by  the  appellants, 

and  No.  66,  ti^^  the  exception  of  a  room  occupied 

by  a  caretaker  employed  by  the  appellants,  was 

let  to  a  telegraph  company,   ana  used  by  them 

solel/y  for  the  purposes  of  their  business. 

Seld,  that  the  premises  No.  66  and  66  were  pro- 
^ly  rated  to  the  inhabited  house  duty  <ts  one 
inhabited  house. 

Held  also  (Kelly,  GJB.  and  PoUock,  B. ;  Oleasby 
B.  dissenting),  that  premises  occupied  for  the 
purpose  of  carrying  on  the  business  of  a  tdegra/ph 
company  are  premises  occupied  for  **  the  pur- 
poses  of  trade  only,"  within  the  meaning  o/92  §r 

(a)  lUportedbjH.  F.  Dzo]cxKB,EBq.,BaBtiiter«t.Law. 


33  Vict.  c.  14,  s.  11,  and  are  therefore  exemiptfrom 

assessment  to  the  inhabited  house  duty. 

Case,  stated  under  37  Yict.  c.  16,  s.  9,  by  oommis- 
sionern  for  the  general  purposes  of  the  Income 
Tax  Acts,  and  for  executing  the  Acts  relating  to 
the  inhabited  house  duties,  on  appeal  against  an 
assessment  to  the  inhabited  house  duties  for  the 
year  ending  6th  April  1874,  of  6600L,  being  the 
full  value  of  the  whole  of  the  appellants'  premises, 
Nos.  66  and  66,  Old  Broad-street,  in  the  city  of 
LondoD,  the  appellants  claiming  exemption  under 
the  Act  32  &  33  Yict.  c.  14,  s.  11. 

The  premises,  constituting  Nos.  66  and  66,  Old 
Broad-street,  are  situate  at  the  comer  of  Old 
Broad-street  and  Austinfriars.  They  consist  of  a 
basement,  ground  floor,  and  of  upper  floors 
running  over  a  portion  of  the  premises  known  as 
No.  66.  There  are  two  separate  main  entrances  from 
the  street,  one  in  Old  Broad-street,  known  as  No. 
66,  and  the  other  in  Austinfriars,  known  as  No.  66. 
The  entrance  to  the  portion  of  the  premises  known 
as  No.  66  is  in  Austmfriars.  There  is  a  lobby  on 
the  ffround  floor,  containing  a  staircase  leading  to 
the  nrst  and  upper  floors,  and  a  staircase  leading 
to  the  basement  under  this  lobby.  These  premises 
No.  66  comprise  the  basement  under  this  lobby, 
the  lobby  itself,  and  the  whole  of  the  first  and 
upper  floors. 

The  entrance  to  No.  66  is  in  Old  Broad-street, 
and  the  premises  consbt  of  the  remainder  of  the 
ground  floor  and  basement.  The  basements  of 
No.  66  and  No.  66  are  completely  separated  by 
brick  walls  and  approached  by  separate  staircases. 

The  premises  No.  66  are  in  the  occupation  of 
the  appellants,  and  used  by  them  as  a  bank  and 
for  the  purpose  of  carrying  on  their  business  as 
bankers. 

The  premises  No.  66  are  (with  the  exception 
of  two  rooms  on  the  third  floor,  oocupied  b^a 
caretaker,  employed  by  the  appellants,  and  his  wife, 
who  reside  there  for  the  protection  of  the  entire 
premises)  let  to  the  Eastern  Telegraph  Oom- 
pany  (Limited),  and  are  occupied  by  them  solely 
for  the  purpose  of  carrying  on  the  business  of  the 
company.  The  whole  of  the  orders  for  the 
management  of  the  business  of  the  company  are 
issued  from  the  premises  so  occupied  by  the  com- 
pany, and  all  the  accounts  between  the  company 
and  their  customers,  and  between  the  oompanv 
and  their  own  shareholders,  are  kept  on  suon 
premises. 

With  the  exception  of  the  caretaker  and  his 
wife,  no  person  sleeps  on  any  portion  of  the  pre- 
mises No.  66  or  66. 

The  entrance  to  No.  66  from  Old  Broad-street 
opens  into  a  lobby,  through  which  is  the  aooess  to 
tne  appellants'  bimk  premises. 

The  onl^  internal  communication  between. Nos. 
66  and  66  is  through  this  lobby. 

The  regular  entrance  to  the  premises  No.  66  is 
by  the  door  from  Austinfriars ;  but  during  bank- 
ing hours  the  iron  doors  between  the  lobby  to  No. 
66  and  that  to  No  66.  are  allowed  by  the  appellants 
to  be  open  so  as  to  enable  the  Eastern  Telegraph 
Company,  by  crossing  the  lobby  to  No.  66,  to  have 
an  access  to  their  premises  from  Old  Broad-street, 
which  is  to  some  more  convenient  than  the  en- 
trance from  Austinfinars.  At  the  close  of  the 
bank  business  of  the  day  these  iron  doors  are,  with 
the  entrance  No.  66,  Old  Broad-street,  dosed  and 
looked  by  the  bank  porter  who  keeps  the  Irays  of 
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both  doors,  and  when  this  is  done  the  bank 
premises  are  completely  shat  off  from  the  rest  of 
the  building,  ana  the  on\j  approach  to  the 
premises  No.  ^  is  fh>m  Anstmfriars. 

In  the  Tslnation  list  made  for  the  Oity  under 
the  Valuation  (Metropolis)  Act  1869,  in  the  year 
1870,  the  premises  were  valued  as  one  building  and 
were  thenceforth  until  1875  rated  to  the  poor  as 
one  building ;  but  upon  the  appeal  of  the  appel- 
lants against  the  new  valuation  list  made  in  the 
Tear  1875  the  assessment  has  been  divided  and 
Nos.  65  and  66  are  now  separately  assessed  and 
rated  to  the  poor. 

The  appellants  contend,  first,  that  no  part  of 
the  premises  form  an  inhabited  dwelling-house 
within  the  meaning  of  14  &  15  Yiot.  c.  86,  sect.  2, 
and  that,  even  if  they  come  within  that  section,  they 
would  still  be  exempt  under  the  provisions  of 
82  &  33  Yiot.  a  14,  s.  11,  inasmuch  as  they  were 
used  for  the  purposes  of  trade  only.  Second, 
that  the  bank  premises  are  occupied  for  the 
purpose  of  trade  only,  and  that  they  are  so 
structurally  severed  from  the  rest  of  the  building 
as  to  be  a  different  tenement  for  rating  purposes, 
and  that,  even  if  the  premises  in  the  occupation  of 
the  teleffraph  company  are  not  exempt  ana  are  not 
occupied  as  trade  premises  within  the  meaning  of 
this  statute,  yet  the  assessment  is  wrong  inasmuch 
as  the  whole  of  the  premises  are  rated  therein. 
Third,  that  whether  this  is  so  or  not,  the  assess- 
ment was  bad  as  being  to  the  full  value,  althoueh 
a  considerable  part  oT  the  premises  were  in  the 
occupation  of  the  appellants  for  the  purposes  of 
trade  only. 

In  the  year  1870  the  appellants  were 
.  assessed  to  the  inhabited  house  duty  for  the  year 
1869  ending  the  5th  April  1870,  as  the  oocapiers 
of  the  premises  No.  65,  and  having  by  mistake 
paid  the  amount,  it  was,  on  their  application  to 
the  Board  of  Inland  Revenue,  refunded  on  the 

Sound  that  the  premises  occupied  by  the  appel- 
ate were  exempt  under  the  11th  section  of  the 
Act  32  &  33  Yict.  c.  14.  During  the  whole  of  that 
year  1869-70,  the  premises  No.  66  were  unoccu- 
pied, with  the  exception  of  the  two  rooms  on 
the  third  floor,  occupied  by  the  caretaker,  but 
from  that  time  the  occupation  has  been  as  at 
present. 

The  premises  were  again  assessed  for  1872-3, 
and  an  appeal  was  made  against  that  assess- 
ment on  the  12th  June  1873,  when  it  was  con- 
tended on  behalf  of  the  Crown  that  this  case 
should  be  governed  by  case  No.  2845,  decided  by 
the  judges,  in  which  it  was  stated  that  in  their 
opinion  the  booking  offices,  waiting  room,  board 
room,  and  other  offices  of  the  South- Eastern 
Railway  Company,  were  liable  as  not  being  used 
for  the  purposes  of  trade,  and  as  these  premises 
were  similarly  occupied  by  the  telegraph  com- 
pany and  the  bank,  they  were  also  liable.  The 
commissioners  confirmed  the  assessment  on  that 
occasion,  and  the  duty  for  1872  was  paid. 

The  appellants,  however,  have  taken  the  first 
opportunity  of  appealing  against  the  assess- 
ment since  the  statute  auowing  an  appeal  was 
passed. 

Finding  on  the  present  occasion  that  the  cir- 
cumstances were  unaltered,  the  commissioners 
again  confirmed  the  assessment,  whereupon  the 
appellants  declared  their  dissatisfaction  with  the 
decision,  and  duly  required  them  to  state  and  sign 
a  case  Sar  the  opinion  of  the  Court  of  Exchequer. 


The  Act  under  which  the  inhabited  house  duty 
is  levied  is  that  of  14  &  15  Yiot.  a  36,  the  assess- 
ment being  reg^ulated  under  the  rules  of  48  Geo.  3, 
c.  55,  sched  B. 

32  dip  33  Yict.  c.  14,  s.  11 : 

Any  tenement  or  part  of  a  tenement  oooapied  m  a 
honae  for  the  porpoeeB  of  trade  only,  or  as  a  warehoose, 
for  the  sole  pnrpoee  of  lodging  goods,  wareej  or  mer- 
chandise therein,  or  as  a  shop  or  oonnting'honse,  or 
building  need  as  a  shop  or  oonnting-honee,  shall  be 
exempt  from  inhabited  house  dn^,  although  a  servant  or 
other  person  shall  dwell  in  saoh  tenement  or  part  of  a 
tenement  for  the  protection  thereof. 

R  M,  Wh/Ue,  aO.  (Saunderson  with  him)  for 
the  appellants. — ^The  two  houses  in  respect  of 
which  this  assessment  has  been  made  are  distinct 
and  separate  tenements,  and  should  therefore,  if 
liable  to  taxation,  be  separately  assessed.  But  they 
are  exempt  from  assessment  as  premises  occupied 
for  purposes  of  trade  only,  within  the  meaning  of 
the  exemption  contained  in  sect.  11  of  32  d^  33  Yiot. 
c.  14.  The  business  of  a  telegraph  company  is  a 
trade  within  the  meaning  of  that  section,  even 
though  no  actual  buying  and  selling  t^es  place. 
On  the  first  point  he  cited 

The  AitomsyChneral  The  Mvtwil  Tontine   Weat> 

nwnater  Ohaumhers  Ateociation,  1  Ex.  Div.  468. 

Sir  E,  Qiffard,   S.G.  (Dicey  with  him)  for  the 

Crown. — ^The  first  question  is  this  —  Does  the 

building  fall  within  the  exemption  of  32  &  33 

Yict.  c.  14,  s.  11.     It  is  not  occupied  for  "the 

Snrposes  of  trade  only."  It  is  clear  from  the 
efinitions  given  in  Webster's  and  Bichardson's 
Dictionaries  that  trade  means  actual  buying 
and  selling.  Under  the  Bankruptcy  Acts  the 
test  as  to  whether  or  not  a  man  was  a  trader 
was,  whether  his  business  was  one  of  which  buying 
and  selling  w^is  a  necessary  and  indispensable 
constituent.  The  business  of  a  life  insurance  com- 
pany has  been  held  not  to  be  within  the  exemp- 
tion: 

The  Edinburgh  Life  Asm/romce  Oompamy  v.  The 
Solicitor  ofinUmd  Revenue,  Cases  in  the  Ck>nrt  of 
Seeaion,  4th  seriee,  vol.  2,  p.  8d4. 
He  WAS  proceeding  to  argue  the  question  as  to 
whether  the  premises  in  question  formed  one 
inhabited  house,  when  he  was  stopped  by  the 
Court. 

KsLLT,  G.B. — We  think  we  are  justified  in  pro- 
nouncing our  judgment  in  this  case  in  its  present 
stage.  With  regard  to  the  question  which  has 
been  argued  by  counsel  for  the  appellants,  and 
which  has  not  jet  been  argued  bv  the  Solicitor- 
General,  speaking  for  myself  alone,  I  mighb, 
independently  of  the  authorities  in  this  court, 
have  been  disposed  to  entertain  some  doubts 
whether  this  was  really  to  be  deemed  one  tene- 
ment, and  so  to  be  liable  to  the  duty  in  question. 
But  my  learned  brethren  are  decidedly  of  opinion 
that  it  IS  to  be  deemed  one  tenement,  and  that  there- 
fore it  is  liable  to  duty ;  and  on  looking  to  the 
authorities,  whatever  doubts  I  might  have  been 
disposed  to  entertain,  I  do  not  feel  disposed  to 
differ  with  my  brethren,  and  therefore  upon  that 
point  our  judgment  must  be  for  the  Crown.  But 
with  regard  to  the  question  of  whether  this  tene- 
ment, or  whatever  it  may  be  called,  is  to 
be  deemed  a  tenement  occupied  as  a  house  for 
the  purpose  of  trade  only,  I  am  clearly  of  opinion 
that  it  is  to  be  deemed  a  house  or  tenement 
occupied  for  the  purposes  of  trade.  The  main 
ground  upon  which  I  lound  that  opinion  is  that  in 
these  days,  and  in  this  great  oommertnal  coantry, 
we  are  bound  to  put  a  large  and  liberal  oou- 
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^iruction  apon  any  terms  of  an  Aot  of  ParUa- 
xnent  where  the  oonstruotion  proposed  to  he  pat 
.upon  it  is  in  favoar  of  the  traae  and  oommerce  of 
the  oonntry.  Undonhtedly,  if  we  are  to  take  the 
words  "  for  the  purposes  of  trade  "  as  relating  only 
to  a  business  of  buying  and  selling,  no  one  oould  say 
that  there  is  any  buying  and  selling  in  carrying  on 
the  business  of  a  telegraph  oompany.  But  I  think 
It  was  never  the  intention  of  the  Legislature,  in  a 
provision  of  this  nature,  so  to  limit  the  mean- 
ing of  the  word  "trade."  It  is  not  only  the 
literal  meaning  of  the  word  which  is  to  be 
regarded.  In  literature  of  all  descriptions,  both 
in  prose  and  verse,  whether  with  regard  to  com- 
merce or  with  regard  to  any  other  subject  with 
relation  to  which  the  term  may  be  used,  we  find 
that  the  word  "  trade  "  is  often  used  in  a  much 
more  extensive  signification  than  merely  the 
operation  or  occupation  of  buying  and  selling. 
And  why  are  we  to  limit  it  in  a  case  of  this  nature 
to  buying  and  selling  P  When  we  find  that  from 
improvements  in  machinery,  and  the  advancement 
of  science,  ai)d  the  vast  accumulation  of  subjects 
and  materials  and  operations  which  have  come 
into  practice  and  use  in  the  world,  and  especially 
in  this  great  commercial  countrv;  when  we  find 
the  word  *'  trade  "  used  not  singly  and  simply  by 
its3lf ;  and  where  we  also  find  it  in  a  provision  of 
this  nature,  I  cannot  feel  any  doubt  but  that  the 
real  object  of  the  section  was  to  protect  the  com- 
merce and  the  whole  of  the  commercial  business 
of  the  country.  Whatever  may  be  the  precise 
nature  of  the  occupation,  if  it  is  one  which  is 
practised  for  the  commercial  benefit  of  the  country 
the  section  was  intended  to  exempt  such  a  case 
from  the  liability  to  this  tax.  We  find  the  word 
does  not  stand  alone,  but  that  the  section  not  only 
says  "part  of  a  tenement  occupied  as  a  house  for 
the  purpose  of  trade  only,"  but  goes  on  to  say,  "  or 
as  a  warehouse  for  the  special  purpose  of  lodging 
goods,  wares,  or  merchandise  therein."  Now,  I 
apprehend  that  not  only  in  the  city  of  London 
and  in  the  metropolis,  but  in  Manchester,  Liver- 
pool, and  till  the  great  commercial  towns  of  this 
country,  a  warehouse  is  the  scene  of  larger  and 
moi:e  numerous  commercial  operations  than  any 
description  of  building  that  can  well  be  imagined. 
There  may  well  be  warehouses  where  there  is 
nothing  like  baying  and  selling,  but  where  goods 
are  deposited,  and  there  may  be  persons  who  may 
be  traders  in  other  respects,  and  who  likewise 
carry  on  that  business  independently  of  their  own 
particular  trade.  When  we  find,  then,  this 
example  given  in  the  section,  "  a  warehouse  for 
the  purpose  of  lodging  goods,  wares,  and  mer- 
chandise therein,"  and  nothing  like  buying  and 
selling  referred  to,  or  at  all  pointed  a^  I  think 
we  may  apply  the  maxim,  NoacUwr  a  soeiis,  and 
construe  the  earlier  provision  about  a  house 
used  "for  the  purposes  of  trade  only"  upon 
the  same  principle  as  the  provision  which 
next  follows  respecting  warehouses,  which 
has  been  given  as  an  example  by  the  Legis- 
lature, and  in  which  there  is  nothing  like 
buying  and  selling  carried  on.  The  section 
then  proceeds  to  mention  the  words,  "  a  shop  or 
oomi  ting-house."  Now,  a  shop  undoubtedly  is  a 
place  in  general  in  which  nothing  is  earned  on 
but  buying  and  selling.  I  say  "  in  general,"  because 
it  is  not  always  so.  I  have  heard  the  expression 
repentedly,  and  we  find  it  in  books,  that  a  banker's 
is  a  "  shop ;"  and  yet  in  a  bank  there  is  nothing 


like  buying  and  selling  as  gene  rally  understood ; 
but  it  is  a  trade  or  busmess  of  a  description  quite 
9ui  generis.  Then  we  come  to  a  "  counting-house." 
Now,  a  counting  house  is  a  building  or  apartment 
in  which  every  aescription  of  commercial  du sine  ss 
which  can  be  imagined  is  usually  carried  on.    A 
tradesman  doing  any  large  amount  of  basineas 
has,  independently  oi  his  shop,  a  counting  house 
in  which  the  business  of  that  department  of  the 
concern  is  carried  on.     Merchants  who  live  by 
buying  and  selling  have  it,  and  so  have  a  Tariety 
of  descriptions  of  commercial  men — in  feet,  almost 
every  description  of  man  of  business  has  some- 
thing like  a  counting-house  in  which  he  carries  on 
his  business  or  a  portion  of  his  business.     There- 
fore there  again  we  have  one  of  the  lareest  and 
most  comprehensive  terms  which  the  English  lan- 
guage contains  introduced  into  this  provision  for 
exemption.   I  think  therefore,  applying  the  maxim 
nosdUur  a  eodie,  we  may  reasonably  infer  that  the 
Legislature  never  intended  by  the  use  of  this  word 
"  trade  "  to  limit  the  business  carried  on,  which  is 
to  exempt  the  occupier  of  the  tenement  from  the 
tax  in  question,  to  purely  buying  and  selling.    We 
may  reasonably    say    uiat   it    was    intended  to 
embrace  a  great  variety  of  different  operations, 
though   all    of    a  commercial   character — some- 
thing, therefore,  like  a  warehouse,  like  a  shop, 
like    a    coui\ting-house.      All    these     separate 
parts  of  this  exemption  are,  in  my  opinion,  to  be 
construed  upon  the  same  principle  of  construotion, 
which  is,  that  a  large  and  literal  interpretation  is 
to  be  put  on  the  exemption  which  the  Legislatare 
has  provided  for  persons  who  do  in  fact  carry  on, 
or  assist  in  carrying  on,  the  commercial  business 
of  the  country,  whatever  may  be  the  precise  mode 
of  doing  so.    I  have  only  a  word  to  say  about  the 
Scotch  case  which  has  been  cited.    I  have  the 

Ctest    respect    for     the     decisions     of    the 
rt  of  Session    in    Scotland    upon  oommer- 
cial,  as  well  as  other,  questions.    But  when  we 
consider    that    the   juagment    of    the    learned 
judges  in  that  case  related  to  a  life  assurance 
company,  there  is  something  so  totally  different  in 
a  life  assurance  company  &om  anything  in  the 
nature  of  a  telegraph  company  that  I  cannot  think 
the  authority  in  question  has  any  bearing  upon 
the  present  case.    The  difference  is  substantial  in 
every  way.     A  life  assurance  company,  in  one 
sense,  may  be  said  to  be  a  commercial  under- 
taking ;  but,  on  the  other  hand,  it  is  one  of  a  very 
peculiar  character,  and  indeed  of  a  very  limited 
character.    A  life  assurance  is  an  agreement  or 
contract  made  between  one  man  and  another,  or 
between  an  individual  and  a  oompany,  thi^  in 
consideration  of  certain  payments  made  by  him 
during  his  life,  his  executors  shall  at  his  death 
become  entitled  to  receive  from  the  company  a 
particular  sum  of  money.     I  do  not  know  that 
there  is  anything  of  a  commercial  nature  or  of  a 
commercial  character  in  a  transaction  of  that  kind. 
It  is  quite  different  from  the  business  of  a  tele- 
graph company.    I  content  myself  therefore  with 
saying  that,  in  my  opinion,  the  difference  betweea 
the  two  is  so  manifest  both  in  principle  as  well  as 
in  fact,  that  I  do  not  consider  the  case  in  Scotland 
at  all  applicable  to  the  case  which  is  now  before 
the  court.    Under  these  circumstances  it  appears 
to  me  that  we  are  bound  to  put  a  large  and  libera] 
construction  upon  the  exemption,  and  that  tiiere- 
fore  upon  this  point  the  appellants  are  entitled  to 
the  judgment  of  the  court 
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Clsaabt,  B. — I  confess  I  thisk  that  jadgment 
onght  to   be  given  for  the  Grown,  afthoogh  I 
deemed  it  quite  nnneoessary  to  have  any  further 
argument,  becaase  we  are  all  agreed  upon  the 
question  whioh  the  Solicitor-Gbneral  has  not  jet 
ar^pied.    Now,  as  to  the  first  qaestion,  I  do  not 
entertain  any  donbt  that  these  premises  are  to  be 
renrded,  for  the  purpose  of  applying  the  law  of 
inhabited  house  taxation,  as  an  inhabited  house. 
It  is  a  question  of  considerable  difficulty  in  the 
first  instanoe ;  but  it  has  really  been  considered 
and  decided  already,  and  therefore  it  is  impossible 
withoat  waste  of  time  to  go  back,  in  every  case 
where  no  essential  difference  exists,  and  have  a 
difficult  question,  which  has  alreadybeen  settled 
by  authority,  argued  over  again,     various  cases 
have  been  raferred  to;  amona:  others,  the  Weaver$' 
JIaU  ease,  and  the   WestmvMter  BuUdmgs  case. 
The  question  of  part  of  a  tenement  was  parti- 
cularly considered  in  the   former  of   these  two 
cases,  and  I  endeavoured  to  point  out  in  that  case 
that,  on  reference  to  the  57  Geo.  3,  you  find  that, 
when  it  speaks  of  a  tenement  or  part  of  a  tenement, 
it  refers  to  that  which  might  have  been  taxed  as 
part  of  an  inhabited  house,  and  that  part  of  a  tene- 
ment was  one  tenement  in  that  sense  which  was 
snbject  to  taxation.    That  appeared  to  me  to  be 
decisive  of  the  question  that  it  becomes  the  same 
as   one   house  with  a  separate  private  entrance 
altogether — it  was  part  of  a  tenement  in  the  simple 
and  ordinary  meaning  of  the  word,  but  it  was  an 
inhabited   house    for  the  purposes  of  taxation. 
That  is  the  only  explanation,  in  my  opinion,  of  that 
term  "  part  of  a  tenement ;"  we  must  read  it  with 
the  recital  of  the  57  Geo.  3,  from  which  it  appears 
that  it  must  be  part  of  a  tenement  which  was  the 
sabjectof  taxation  as  an  inhabited  house.    Now 
in  this  case  we  have  this  morning  seen  the  lease 
which  has  been  referred  to.    I  think  it  would  be  a 
waste  of  time  to  read  the  words  of  it,  but  the 
resalt  is  this,  speaking  generally.    All  the  upper 
floor  is  let  no  doubt,  but  there   is    a  common 
entrance  during  the  dav ;  that  is  a  great  feature  of 
the  case.    The  tenant  has  a  right  to  go  through 
the  entrance  of  the  bank  to  his  premises  during 
the  day,  and  he  has  a  right  to  put  his  plate  upon 
the  door  of  the  bank,  giving  a  character  of  unity 
as  it  were  to  the  whole ;  but  still  more,  there  is  one 
person  living  in  one  part,  that  is  the  telegraph 
part-,  who  has  the  care  of  the  whole.    Those  cir- 
cumstances give  to  this  tenement  the  character  of 
one  house,  and  in  a  way  which  certainly  has  not 
occurred  in  any  case  which    has   been  decided. 
There  is  one  person  living  and  sleeping  in  the 
apartments,  and  having  common  access    to  the 
whole.    I  would  particularly  desire  not  to  make  a 
mistake  upon  that.     "  The  premises  No.  66  are 
(with»  the  exception  of  two  rooms  on  the  third  floor 
occupied  by  a  caretaker,  the  caretaker  not  being 
employed  by  the  telegraph  company,  but  employed 
by  the    appellants,    who    resides   there   for  the 
protection  of    the  entire    premises)   let    to   the 
Eastern  Telegraph  Company."     Bat  upon  this  a 
remark  occurs  which  places  the  appellants  in  an 
unfavourable  position  as  regards  a  part ;  for  if  the 
learned  counsel's  argument  is  correct,  that  these 
are  separate  tenements,  it  is  then  quite  plain  that 
the  telegraph  part  must  be  assessed  as  an  inhabited 
house,    ana  for  this  reason,   that  assuming  the 
opinion  of  my  learned  brothers  to  be  correct  (as  we 
will  for  the  purpose),  that  this  is  a  trade,  that  part  is 
not  exempt,  because  there  is  a  person  who  lives 
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there  who  is  not  a  caretaker  of  those  premises, 
but  who  takes  care  of  other  premises  as  well. 
Therefore,  if  that  conclusion  were  really  the  correct 
one,  it  must,  in  my  opinion,  convey  the  obligation 
to  have  that  part  of  the  premises  assessed.  Now  we 
come  to  the  next  part  of  the  case,  and  after  what  I 
have  heard  from  my  Lord,  I  cannot  say  that  I  come 
to  the  same  conclusion.  I  quite  agree  that  the  Scotch 
decision  is  not  upon  the  same  facts  as  the  present 
case,  because  ^ou  can  see  a  considerable  difference 
between  an  msurance  society  and  a  telegraph 
company,  and  passing  by  the  case  of  a  mutual 
assurance  society,  it  appears  to  me  that  the 
principles  laid  down  in  that  case  are  quite  correct, 
and  that  if  you  apply  them  to  the  present  case  we 
should  come  to  the  conclusion  that  the  telegraph 
company  does  not  come  within  the  exemption 
of  the  section.  It  is  necessary,  however, 
to  go  back  to  the  history  of  the  legislation 
upon  the  subject  in  order  to  see  how  one 
arrives  at  this  conclusion,  because  it  is  to  a  certain 
extent  a  system  of  legislation,  and  vou  cannot  take 
one  part  of  it  alone  withoat  regard  to  the  rest.  I 
will  begin  by  taking  the  learned  Solicitor- General's 
suggestion  that  every  house  that  is  occupied  is  an 
inhiEbbited  house.  Then  you  have  an  exemption 
made  by  the  57  Geo.  3,  c.  25,  and  the  import- 
ance  of  referring  to  this  Act  arises  from  the  fact 
that  the  language  of  the  57  Geo.  3  is  the  same 
as  the  language  of  32  &  33  Vict.  I  have  very 
little  doubt  that  I  am  almost  repeating  the  previous 
argument  of  the'  learned  Solicitor- General,  but 
not  having  had  the  advantage  of  hearing  it,  I 
must  g^ve  it  as  mj  own  view.  It  is  said  there 
that,  "  whereas  it  is  become  usual  in  cities  and 
large  towns  and  other  places,  for  one  and  the  same 
person,  or  for  each  person  where  two  or  more 
persons  are  in  partnership,  to  occupy  a  dwelling- 
house  or  dwelling-houses  for  their  residence,  and 
at  the  same  time  one  or  more  separate  and  dis^ 
tinct  tenements  or  buildings,  or  parts  of  tene- 
ments or  buildings,  for  the  purposes  of  trade,  or  as 
warehouses  for  lodging  goods,  wares,  or  mer- 
chandise therein,  or  as  shops  and  counting-houses, 
and  to  abide  therein  in  the  daytime  only  for  the 
purposes  of  such  trades  respectively  which  have 
been  charged  with  the  said  recited  duties."  With 
regard  to  the  question  before  us  the  words  which 
are  important  are  "  for  the  purposes  of  trade ;"  it  does 
not  say  for  the  purposes  of  trade  only.  There  is  clearly 
no  difference  between  that  Act  of  Parliament  and 
the  one  we  are  now  considering,  though  perhaps  it 
may  occur  in  the  enacting  part,  but  it  does  not  in 
the  recital.  A  little  further  on  we  come  to  the 
enactment  which  says  "  as  a  house  for  the  purpose 
of  trade  only,  or  as  a  warehouse  for  the  sole  purpose 
of  lodging  goods,  wares,  or  merchandise  therein,  or 
as  a  shop  or  counting-house."  There  we  come  to 
the  enactment.  This  enactment,  having  been  made 
and  acted  upon,  was  felt  to  be  a  grievance  to  a 
certain  class  of  persons  who  did  not  occupy  pre- 
mises for  the  purposes  of  trade,  but  who  occupied 
premises  for  the  purpose  of  some  employment  by 
which  they  gained  their  livelihood.  This  led  to 
the  enactment  of  5  Geo.  4,  c.  44,  s.  4  of  which  is 
in  these  terms.  After  reciting  the  Act  of  57 
Geo.  3,  it  says,  "Whereas  by  an  Act  passed 
in  the  fifty-seventh  year  of  Geo.  3  provision 
is  made  for  granting  exemptions " —  I  will 
not  read  them  in  detail  — *'  and  whereas  it  is 
expedient  to  extend  the  same  exemptions  to  the 
cjisoH    herein    mentioned,  be  it   further  enacted 
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that,  upon  all  assoBsments  to  be  made  for  any 
year  oommesoing  from  and  after  5th  day  of 
April  1824,  the  provisions  in  the  said  Act  con- 
tained for  granting  exemptions  from  the  said 
duties  to  persons  in  trade  in  respect  of  honseSi 
tenements,  or  baiidings  in  the  said  Act  described, 
shall  and  may  be  extended  and  applied  by  the 
respective  oommissioners  and  officers  acting  in 
the  execution  of  the  said  Act  and  of  this  Act,  on 
due  proof,  to  all  and  to  every  person,  or  any 
nnmber  of  persons  in  partnership  together  for 
and  in  respect  of  any  house,  tenement,  or 
building,  or  part  of  a  tenement  or  building,  in 
the  said  Act  described,  which  shall  be  used  by 
such  person  or  persons  as  offices  or  counting- 
houses  for  the  purposes  of  exercising  or  carrying 
on  any  profession,  vocation,  business,  or  calling 
by  whicn  such  person  or  persons  shall  seek  a 
livelihood  or  profit."  You  have  here,  therefore, 
in  reference  to  this  particular  subject  of  taxation, 
a  clear  distinction  drawn  between  premises  occu- 
pied for  the  purposes  of  trade,  or  as  warehouses, 
or  counting-houses,  or  shops,  and  premises  which 
are  occupied  as  offices  or  counting-houses  for  the 
purposes  of  carrying  on  any  business  of  profit. 
That  is  the  way  in  which  the  law  stood  until  we 
come  to  the  Act  of  32  &  33  Vict.  The  Acts  of 
Parliament,  hitherto,  did  not  allow  any  person  to 
sleep  on  the  premises  at  all ;  they  must  be  upon 
the  premises  by  day  only.  When  the  enactment 
took  place  Which  we  are  now  considering,  how- 
ever— whether  intentionally  or  unintentionally  it  is 
not  for  me  to  say,  it  may  or  may  not  have  been 
intended — the  enactment  is  made  to  apply  only  to 
these  premises  mentioned  in  the  57  Geo.  3, 
that  is  to  say,  counting-houses  and  so  on,  and  it  is 
not  made  to  apply  to  those  matters  enumerated  in 
the  5  G^o.  4,  where  persons  occupy  offices  or 
counting-houses  for  the  purpose  of  carrying  on 
any  business  whereby  they  obtain  a  livelihood. 
The  language  of  the  larger  section,  which  I  am 
now  considering,  is  precisely  the  same  as  the 
lan^page  of  the  57  Geo.  3,  with  the  exception  of  the 
addition  pUL  at  the  end — but  I  do  not  thmk  that  can 
have  any  bearing  upon  the  present  question — **  or 
being  used  as  such."  I  do  not  think  that  can 
make  any  difference.    It  was  upon  this  that  they 

Eroceeded  in  the  Scotch  case — that  the  Legis- 
bture  had  drawn  a  distinction  between  premises 
used  for  the  purposes  of  trade,  and  offices  or  pre- 
mises occupied  for  the  purposes  of  carrying  on 
any  vocation  or  business.  Those  are  the  Acts  of 
Parliament,  and  there  is  a  distinction  made,  and 
there  is  nothing  whatever  to  repeal  it;  and  I 
should  feel  myself  departing  from  the  distinction 
which  the  Legislature  itself  has  pointed  out,  if  I 
were  to  say  that  those  premises,  which  would  in 
my  opinion  clearly  come  within  the  57  Geo.  3, 
as  being  offices  for  the  purpose  of  carrying  on 
business,  were  offices  or  premises  occupied  for  the 
purposes  of  trade  onljr.  I  think  we  should  be 
saying  there  is  no  distinction  between  the  two; 
but  the  Act  of  Parliament  says  there  is,  for  these 
are  plainly  the  offices  of  the  telegraph  company, 
and  occupied  by  them,  and  wonla  be  exempt 
from  taxation  as  an  inhabited  house  if  no  person 
slept  there  by  night,  and  if  they  were  only 
used  by  day;  but  if  a  person  does  sleep  there 
by  night  they  do  not  come  within  the  words 
of  this  exemption.  For  the  reasons  which  I 
have  stated,  I  think  the  Grown  is  entitled  to  our 
judgment. 


Pollock,  B. — ^In  my  opinion  the  appiellants  are 
entitled  to  our  judgment ;  and,  inasmuch  as  there 
is  no  difference  of  opinion,  or  any  reasonable  doubt) 
after  so  many  decisions  upon  the  same  subject 
with  regard  to  the  character  of  the  premises,  I 
think  it  will  be  quite  sufficient  for  me  to  give  my 
reasons  for  agreeing  with  my  Lord  upon  the  ques- 
tion of  whether  or  not  this  telegraph  company  can 
be  said  to  be  using  these  premises  for  the  purposes 
of  trade.    Now,  no   precise  description    of  the 
business  of  this  company  is  given  to  us ;  bat  there 
is  some  material,  although  not  much,  for  us  to 
infer  what  is  the  nature  of  the  business.    They 
are  described  in  the  case  as  a  telegraph  company 
(limited).    It   is  said  that   these   premises    are 
occupied   by   them  solely   for   the   purpose   of 
carrying    on    the    business    of   the    company. 
The   whole    of    the    orders    for    the    manage- 
ment of  the  business  are  issued  fix>m  the  pre- 
mises so  occupied  by  the  company,  and  all  the 
accounts  between    the   comx>any   and  their  own 
shareholders  are  kept  on  such  premises.    Now,  as 
I  understand  the   business  of  a  companv  like 
that,  they  have  not  merely  to  transmit  by  electric 
apparatus  messages  from  one  part  of  the  world  to 
tne  other,  but  they  have  also  to  do  all  those  things 
which  are  conditions  precedent  to  their  doing  so, 
in  the  way  of  acouiring  machinery  and  telegraphic 
communications  by  wires  and  cables,  and  arrange- 
ments for  the  repairs  of  their  cables,  involving 
either  the  direct  purchase  of  the  materials  or  the 
entering  into  contracts  for  their  repairs  by  others 
who  do  purchase  those  materials ;  and  they  have 
also  to  keep  up  correspondence  and  communication 
with  many  parts  of  the  world,  receiving  money 
and  paying  money,  and  having  clerks  who  keep 
their  accounts.    Now,  that   being  so,   can  this 
business,  which  is  carried  on  by  them,  be  pro- 
perly said  to  be  within  the  meaning  of  this  Act  of 
Parliament,  or  these  series  of  Acts  of  Parliament, 
for  I  entirely  agree  with  my  brother  Cleasby  that 
we  must  take  them  as  a  series  with  which  we  have 
to  deal,  of  such  a   nature   that  the  telegraph 
company  can  be  said  to  occupy  these  premises 
for  the  purpose  of  trade  P     Now  one  is  almost 
tired   of    citing  rules   and   principles    whereby 
statutes  are  to  be  construed ;  but  there  is  one  role 
which  I  think  is  perfectly  clear,  and  that  I  find  so 
well  expressed  by  Sir  Benson  Maxwell  in  his  very 
able  work  on  the  interpretation  of  the  statutes, 
that  I  will  take  his  words  rather  than  use  my  own. 
He  begins  his  second  chapter  of  the  1st  section  in 
this  way :    "In  interpreting  a  statute  it  is  to  be 
borne   in   mind  at  tne  outset  that  langoage  is 
always  used  secundum  aubjedam  maieriam,  and 
that  it  must  therefore  be  understood  in  the  sense 
which  best  harmonises  with  the  subject-matter." 
That,  I  think,  is  a  very  good  and  a  very  dear 
proposition.     Now,  that  TOing  so,  what  was  the 
subject-matter  of  this  statute,  and  what  was  the 
spirit  of  the  distinction  to  be  created  P    It  was  a 
distinction  between  persons  who  inhabited  houses 
for  the  purposes  ot  residence  and  persons  who 
occupied  ''  houses  '*  as  they  were  then  called,  for 
the  purposes  of  trade ;   and  you  find  coupled  with 
the  word  "trade,"  as  my  Lord  has  said,  such  places 
as   warehouses   for   lodging   goods,  wares,   and 
merchandise    therein,    or    shops    or    coanting- 
houses,  thereby    expressing  that  as   the   anti- 
thesis, as  it  were,  which  it  is  the  intention  of 
the  statute  to  establish.    Now  I  think,  if  I  am 
I  right  in  the  construction  which  I  have  put  upon 
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the  statute  and  the  spirit  in  which  I  construe  it, 
that  it  would  be  a  somewhat  dangerous  rule  to 
depart  from  the  meaning  which  the  words  would 
require  upon  that  principle,  because  I  find  in  the 
BUDsequent  statute  other  words  introduced  for  a 
more  extended  purpose  by  the  Legislature.    If  it 
iff  for  me  to  choose  between  the  two  rales  of  con- 
straction^  I  would  rather  prefer  the  construction 
adopted  by  my  Lord,  than  that  which  has  been 
adopted  by  my  brother  Cleasby,  in  the  construction 
of  the  latter  statute ;  but  I  regard  it  as  a  very 
important  matter,  and  I  do  not  think  it  is  a  matter 
to  be  treated  lightly,  nor  do  I  think  it  is  a  question 
which  is  perfectly  free  from  doubt;  but  I  have 
applied  my  mind,  as  best  I  can,  to  see  what  is  the 
fair  and  reasonable  meaning  of  the  words  "  for  the 
purposes  of  trade"  in  the  section.    Now  some 
citatioDs  were  made  in  the  course  of  the  argument 
from   dictionaries,  and  I  would  only  say  that  I 
would  personally  avoid   dting   any  word  from 
dictionaries  as  implying  in  any  sense  a  definition, 
because  such  a  course  is  dangerous ;  but  one  may 
cite  fr^m  a  dictionary,  or  a  work  of  good  repute, 
to  see  what  is  the  common  acceptation  of  a  word. 
Yesterday  two  dictionaries,  one  Bichardson's  and 
the  other  Webster's,  were  ciced  for  the  purpose 
of  givinff  us  a  definition  of  the  term,  but  I  have 
found  a  definition  in  Johnson's  which  seems  to  me 
to  be  more  near  the  spirit  in  which  I  am  construing 
the  words.    It  is  the  second  meaning  which  he 
gireB,  in  which  trade  is  described  as  an  "  occupa- 
tion or  particular  employment,  whether  manual  or 
mercantile,  as  distinguished  from  the  arts  or  the 
learned  professions."   That  is  a  very  fair  expression 
of  the  meaning  of  the  word  in  common  parlance, 
when  you   are  speaking  of  whether   a   person 
exerdses  a  profession  or  whether  he  carries  on  a 
trade;   and  in  the  same  way,  whether  a  person 
oooapies  a  house  for  the  purpose    of   dwelling 
therein  personally,  or  whether  he  occupies  it  for 
the  purpose  of  carrying  on  a  trade.    Now  another 
heaa  of  argument,  and  one  of  course  to  which  we 
ou^ht  to  attend  with  the  greatest  care,  is  that 
which  is  used  by  the  learned  Solicitor- General  in 
regard  to  the  Bankruptcy  Act ;  and  no  doubt  the 
word  trade  was  originally  there  intended  as  apply- 
ing only  to  persons  who  either  bought  or  sold,  or 
whose  business  was  immediately  cognate  to  the 
buying    or   selling   of   ^oods;    but    even   then 
you  find  from  time  to  time  the  words  used  in  a 
much  looser  sense,  and   although    we  have  no 
riffht  to  refer  to  the  enlargement  of  the  number 
01  persons  who  have  been  made  liable  to  become 
bankrupts   by  different   statutes  from   time   to 
time,  we  may  look  at  these  statutes  to  see  in 
what  sort  of  sense  they  used  the  word   them- 
selves.   I   find  in  one  statute  as  far  back   as 
James  L  that  a  scrivener  may  be  bankrupt.    In 
the  21  James  1,  o.  19,  s.  2,  the  words  used  are, 
''Or  that  shall  use  the  trade  or  profession  of  a 
scrivener,  receiving  other  men's  moneys  or  estates 
into  his  trust  or  custody."    Therefore,  even  there 
you  find  the  word  used  in  a  wider  sense  than  that 
of  mere  buying  or  selling.    And  in  Christian's 
Bankruptcy  Law  you  find  thirty  or  forty  pages 
devoted  to  considering  all  the  aifierent  cases  in 
which,  apart  from  the  statute  law,  persons  have 
been  made  bankrapts  who  have  not  actually  been 
traders  in  the  limited  sense  of  buying  or  selling, 
or  bartering.    I  do  not  think,  however,  myself 
that  that  is  a  true  guide  to  our  conclusion  in  this 
I  would   rather  say  that,   although   the 


statutes  relatine  to  bankruptcy  present  some 
BusAogy,  they  do  not  present  a  true  analogy^ 
because  the  contemplation  of  the  statute  and  the 
common  law  too  was  devoted  to  a  very  different 
purpose  from  that  which  was  the  object  and 
mtention  of  the  statute  which  is  now  under  our 
consideration.  I  thought  it  right  to  say  so 
much,  because,  as  I  said  before,  this  is  an  im- 
portant matter,  and  it  is*  a  matter  in  which 
one  is  desirous  of  giving  the  ground  of  the 
conclusion  at  which  we  have  come.  Upon  these 
pounds  I  think  the  appellants  are  entitled  to  our 
judgment. 

Judgment  far  the  appettanUa, 

Solicitors   for  the  appellants,  Olarke,  Bawlin$, 
and  ClarJce, 

Solicitors  for  the  Crown,  The  SoUoUor  of  Inland 
Bevenue, 


^npreme  Court  d  InKrxcatnrt. 

♦ 

COURT   OF   APPEAL. 

SITTINGS  AT  LINCOLN'S  INN. 

Wedneedouq,  Feb.  6,  1878. 

(Before  Jaxbs,  Baggallat,  and  Thsbigib,  L.JJ.) 

LOBD  V.  MULKBBN.  (a) 

BuUding  eociety^Mortgage   to   the  eocieiy  by  a 

member — Action  to  redeem — Eeferenee  to  a/rbitror' 

iion— Friendly  Soeietiee  Ad  (10  Geo.  4,  e.  56), 

s.  27 — Conetruction, 

In  a  euU  by  a  member  of  a  benefit  buUding  eodetiy 

(wirolLed  undvr  6Sr7  WHL  4,  o.  32,  and  not  re- 

registered  under  the  Building  Societiee  Aet  1874) 

.    to  redeem  property  mortgaged   by    hdm  to  the 

eociety  and  for  an  account,  the  defendante  aeked 

ihat  aU  mattere  might  be  referred  to  arbitration. 

The  ndes  of  the  eoeiety  provided  thai  any  diepute 

arising  between    ihe   eoeiety  and  cmy   member 

thereof  ehotdd  be  referred  to  arbitroUion  pureuant 

to  10  Qeo,  i,  c  56,  s.  27. 

Held,  that  the  arbitration  ctatMe  in  the  Act  10  (ho. 

4,  c.  56,  only  applied  to  disputes  between  the  society 

and  its  members  as  members,  and  did  ruit  a^pVy 

to  a  redemption  suit  where  the  relation  ofrnort' 

gagor  and  m^tgagee  eaaistedm 

This  was  an  appeal  from  a  decision  of  the  Master 

of  the  Bolls.  The  action  was  brought  by  a  member 

of  the    Birkbeck    Permanent    Benefit    Building 

Society  against  the  trustees  of  the  society,  for  the 

redemption  of  property  which  he  hsd  mortgaged 

to  secure  a  loan  of  14,0001.  and  interest  which  they 

had  advanced  to  him.    The  society  had  entered 

into  possession  of  the  property.    The  society  was 

enrolled    in    April    1851,    under    the    Building 

Societies  Act  (6  A  7  WiU.  4,  c  32).  by  which  the 

provisions  of  the  Act  10  Geo.  4,  c.  56,    which 

relates  to  friendly  societies,  are  made  applicable 

to  benefit  building    societies.       By    sect.   27  of 

that  Act  it  is  enacted  that  "  provision  shall  be  made 

by  the    rules  of    every  such  society  specifying 

wliether  a  reference  of  every  matter  m  dispute 

between  any  such  society  or  any  person  accing 

under  them  and  any  individual  member  thereof, 

or  person  claiming  on  account  of  anj^  member 

shall  be  made  to  any  of  His  Majesty's  juatices  of 

the  peace  as  may  act  in  and  for  the  county  in 

(a)  Boportod  bf  E.  fik  Boosa,  Bwi.,  Btfxtet««t-lAW. 
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BsG.  V.  Chablbs  Bbadlaugh  and  Annib  Bbsaitt. 


[Ot.  of  Aff. 


which  saoh  society  mav  be  formed,  or  to  arbi- 
trators to  be  appointed  in  manner  hereinafter 
directed  •  .  .  *  and  whatever  award  shall  be  made 
by  the  said  arbitrators,  or  the  major  parb  of  them, 
according  to  the  troe  pnrport  and  meaning  of  the 
rnles  of  the  society,  shall  be  binding  and  condn- 
siye  on  all  parties,  and  shall  be  final  to  all  intents 
and  purposes,  without  appeal"  The  rnles  of  the 
Birkbeok  Society  provide  that,  "in  case  any 
dispute  arises  between  the  society  and  any  membei 
thereof,  or  the  legal  representatives  of  any  member, 
reference  shall  be  made  to  arbitration  pnrsoant  to 
10  Geo.  4,  0.  56,  s.  27,  anless  sach  dispute  can  be 
amicably  arranged,"  and  arbitrators  appointed. 
The  plaintiff  having^  moved  before  the  Master  of 
the  Rolls  for  preliminary  accounts,  the  defendants 
applied  for  an  order  that  all  matters  in  dispute 
between  the  parties- should  be  referred  to  arbitra- 
tion pursuant  to  the  rules  of  the  society. 

The  Master  of  the  Bolls  having  ordered  a 
reference  to  arbitration,  the  plaintiff  appealed. 

Davey,  Q.O.  and  Bush,  for  the  appellant,  con- 
tended that  neither  the  rules  of  the  society,  nor 
sect.  27  of  the  Act  of  10  Geo.  4,  c.  56,  had  any  ap- 
plication to  disputes  between  the  society  and  its 
members  in  their  character  of  mortgagor  and 
mortgagee.,  but  only  to  disputes  between  the 
society  and  its  members  in  their  character  of 
members.  This  point  was  not  taken  before  the 
Master  of  the  Bolls,  because  it  was  thought  that 
his  Lordship,  in  a  recent  case  of  Wright  v.  The 
Monarch  Investment  Bwlding  Society  (L.  Bep.  5 
Gh.  Div.  726),  had  adopted  an  opposite  view. 
That  case,  however,  was  under  the  Building 
Societies  Act  of  1874,  in  which  the  arbitration 
clause  differed  in  its  terms  from  the  27th  section 
of  the  Act  of  10  Geo.  4,  c.  56.  In  support  of  the 
present  contention,  they  relied  upon  Morrison  v. 
Olover  (U  L.  T.  Bep.  183,  204;  4  Ex.  Bep.  430), 
which,  they  submitted,  was  exactly  a  case  in  point. 
There  a  building  societv  lent  money  to  a  member 
on  mortgage  of  leasehold  property,  and  the  mem- 
ber covenanted  to  observe  the  rules  of  the  society, 
and  also  to  pay  the  rent  reserved  by  the  lease, 
and  the  trustees  of  the  society  having  sued  for 
breaches  of  both  these  covenants,  it  was  held  that, 
as  some  part  of  the  plaintiff's  claim  was  not  a 
matter  in  dispute  between  the  society  and  the 
defendant  as  member,  but  only  as  mortgagor,  the 
society  was  not  bound  by  its  rules  to  refer  to 
arbitration  the  subject-matter  of  the  action.  They 
also  referred  to 

Fleming  v.  Self,  24  L.  f .  Bep.  101 ;  3  De  G.  M.  &  G. 

997; 
Cuthill  V.  Kingdom,  10  L.  T.  Bep.  114;  1  Ex.  Bep. 
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MoaeUyr,  Baker,  6  Hare,  87  ;  1  Hall  A  T.  301 ; 
Seagrcuve  v.  Pope,  19  L.  T.  Bep.  173;  1  De  G.  M.  A 

G.  783; 
Crispe  v.  Buribury,  8  Bing.  894. 

Waller,  Q.O.  and  Owen,  for  the  trustees,  con- 
tended there  was  no  material  difference  between 
\he  Building  Societies  Act  of  1874  and  that  of 
10  Geo.  4,  a  56,  and  that  the  court  would  put  an 
end  to  what  was.clearly  intended  by  those  Acts,  if 
])arties  were  not  to  be  allowed  to  go  to  an 
arbitrator  instead  of  incurring  the  expense  of  a 
suit  in  the  High  Court.  In  the  case  of  Prentice 
V.  Lor^on  (33  L.  T.  Bep.  N.  S.  251 ;  L.  Bep.  10 
P.  C.  679),  the  question  was  between  the  trustees 
t<rid  a  member,  with  regard  to  a  mortgage  trans- 
action, and   it    was   considered   that   questions 


between  a  building  society  and  a  member  irere 
properly  referable  to  arbitration.  They  also 
cited 

BeevesY.  Tf^tte,  17  Q.  B.  995 ;  21 L.  J.  169,  Q.  B. 

[Baogallat,  L.J. — In  ^ving  judgment  in  the 
case  of  Prentice  v.  Lon<ion,  Lord  Oolerid^  said : 
"  The  case  seems  to  me  to  fall  directly  into  the 
principle  on  which  Morrison  y,Olover  was  decided ;" 
and  Brett,  J.  said  substantially  the  same  thin^.j 

James,  L.J. — ^There  are  some  decisions  which 
cannot  be  questioned.  Here,  the  deoiflions  in 
common  law  and  Ohanceiy  which  have  been 
referred  to  have  been  recognised  by  several 
subsequent  authorities,  and  they  are  perfecLlr 
good  law,  and  are  binding  upon  us;  ana 
it  is  not  competent  to  us  to  overrule  them. 
If  you  wish  to  overrule  them,  yon  moat 
go  to  the  House  of  Lords.  I  do  not  think 
that  the  Master  of  the  Bolls  intended  in  his  jadg- 
ment  in  Wright  v.  The  Monarch  Investment 
Building  Society  to  overrule  the  other  decisions. 
He  merely  said  that  they  did  not  apply  to  the  Act 
of  1874.  In  mv  opinion,  if  the  oases  which  have 
been  cited  by  Mr.  Davey  had  been  referred  to  at 
the  time,  the  Master  of  the  Bolls  would  not 
for  a  moment  have  thought  of  overruling  those 
decisions. 

Baogallat,  L.J.-— This  case  appeara  to  me  to  be 
entirely  within  the  authority  of  Morrison  v.  Glover. 
In  fact,  we  rarely  find  two  cases  in  which  the 
circumstances  are  so  similar,  and  Morrison  ▼. 
Glover  has  been  recognised  in  every  case  oited  in 
the  course  of  the  argument,  including  those  relied 
upon  on  the  part  of  the  respondent. 

Thesigbb,  L.  J.  ooncurred. 

Solicitors :  /.  Kays;  J.  0.  Poncions. 


SITTINGS  AT  WBSTMINSTBB. 

Ja/n.  29, 30,  31,  and  Feb.  12, 1878. 

(Before  Bbaxwell,  B&ett,  and  Cotton,  HJJ.) 

Beg.  v.  Chablbs  Bbadlaugh  and  AjnriB 

Bbsant.  (a) 

Obscene  libel — Indictment — Omission  to  set  ovi  the 
words  of  the  libeJr-Arrest  of  judgment. 

An  indictment  for  pubUshing  an  obscene  hook, 
which  does  not  set  oiU  the  passage  or  passages  of 
such  hook  alleged  to  constUtUe  the  offence,  hut 
only  refers  to  the  hook  by  its  title,  is  had,  and  the 
defect  is  not  cwred  by  verdict. 

The  defendants  had  been  tried  in  the  Court  of 
Queen's  Bench  (into  which  court  the  indictment 
had  been  removed  by  certiorari),  on  an  indictment 
which  charged  them  with  ''unlawfully  and 
wickedly  devising,  contriving,  and  intenoing,  as 
much  as  in  them  lay,  to  vitiate  and  oormpt  the 
morals  as  wdlof  youth  as  of  divers  other  subjeots 
of  the  Queen,  and  to  incite  and  enoonrstfa  the 
said  subjects  to  indecent,  obsoene,  unnatural,  and 
immoral  practices,  and  bring  them  to  a  state  of 
wickedness,  lewdness,  and  debauchery,  unlawfully, 
&o,,  did  print,  publish,  sell,  and  utter  a  oertain 
indecent,  lewd,  filthy,  and  obsoene  libel,  to  wit,  a 
certain  indecent,  lewd,  filthv,  bawdy,  and  obsoene 
book,  called  '  Fruits  of  Philosophy,'  thereby  con- 
taminating, Sdo."  The  jury  found  that  the  book 
was  calculated  to  deprave  public  morals,  but  ex- 
onerated the  defendants  from  all  oormpt  motive 
in  publishing  it. 

(a)  Seported  hj  P.  B«  Hutchivs  Esq.,  Bftrrist«r-«t-LAW. 
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BbG.  v.  OhABLBS   BbADLAUGH  AVD  AwiB  BE8AJ9T. 


[Or.  OF  App. 


Jadgment  was  deferred  to  a  eabseqaent  d&y,  in 
order  that  the  defendants  might  move  the  Oourt 
of  Qaeen's  Bench  to  qoash  the  indictment  or  to 
arrest  judsment,  which  they  accordingly  did,  on 
the  gronnd  that,  in  an  indictment  for  this  offence, 
the  words  said  to  constitute  the  libel  onght  to 
have  been  set  oat.  The  Oonrt  of  Qaeen's  f  ench, 
howcTer  (consisting  of  Oookbnm,  C.J.  and 
Mellor,  J.),  decided  against  the  defendants,  and 
judgment  was  entered,  and  sentence  passed.  The 
case  below  is  reported  in  L.  Rep.  2  Q.  B.  Div. 
569. 

The  defendants  now  bronght  error,  assigning 
several  grounds,  the  only  material  one,  in  view  of 
the  judgment,  being  the  same  as  that  on  which 
they  moved  the  Coart  of  Qaeen's  Bench,  namely, 
that  in  an  indictment  for  an  offence  consisting  of 
words,  the  words  themselves,  alleged  to  oonstitate 
the  offence,  must  be  set  out. 

Jan.  29,  30, 3I.~The  defendants,  Charles  Brad- 
laagh  and  ibinie  Besant,  in  person. — There  is  a 
mass  of  authority  for  saying  that,  where  the  alleged 
offence    consists  of  words,  the  words  ought  to 
appear  in    the  indictment.    Many  of  them  are 
ooUeoted  in  Archbold's  Crim.  PL,  p.  57, 18th  edit. 
Zenobio  ▼.  AxteU  (6  T.  B.  162)  was  a  civil  case;  but 
the  rule  is  the  same  in  criminal  cases :  (Hunter's 
0<ue,  2  Leach,  631.)     In  that  case,  too,  there  had 
been  verdict,  and  yet  judgment  was   arrested. 
That  was  a  case  of  forgery,  and  was  before  the 
statute  of  2  &  3  Will.  4,  o.  123,  by  which  such 
necessity  was  removed  in  cases  of  that  offence. 
£60  V.  Mason  (2  T.  B.  581)  was  a  similar  case  of 
&l8e  pretenoes,  and  was  not  overruled  by  Reg,  v. 
QMmiih  (28  L.  T.  Bep.  881 ;  L.  Bep.  2  C.  C.  B. 
74).  The  same  was  held  m  a  case  of  seaitious  libel : 
(£«B  V.    Hwne^   20  St.    Tr.    793.)     Archbold's 
Orim.  PL  805,  806,  18th  edit.,  states  what  it  is 
necessary  to  set  out    In  Wright  v.  dements  (3  B. 
k  Aid.  503)  judgment  was  arrested  on  this  ground. 
fi«B  T.  Sparling  (1   Strange,   498)    and  Eeu  v. 
Poppleweil  (2  Strange,  685)  were  cases  of  swearing 
and  cursing,  and  there  it  was  held  that  the  oaths 
used  must  be  set  out.    So  in  Beg.  v.  Howe  (1 
Strange,  699),  where  the  indictment  was  for  speak- 
ing scandalous  and   contemptuous    words  of  a 
magistrate  in  the  execution  oc  his  office :  (Bussell 
on  Crimes,  5th  edit.,  vol.  3,  p.  219,  citing  B,  v. 
8a-jhevereU,  15  How  St.  Tr.  466;  and  Tahart  v. 
Tipper,  1  Camp.  352.)    In  SachevereWs  case  the 
opinion  of  the  judges,  ten  in  number,  which  is  in 
favour  of  the  defendants  here,  was  not  overruled 
by  the  House  of  Lords,  before  whom  Sacheverell 
was  impeached  b^  the  Commons ;  the  House  did 
not  feel  bound  by  it  only  because,  whatever  might 
be  the  rule  in  a  court  of  law,  by  the  law  and 
Qttge  of  Parliament  no  such  rule  was  recognised, 
and  that  was  not  a  prosecution  in  a  court  of  law 
bat  an  impeachment.    The  opinion  of  the  judges 
in  SaeheverelVs  case  is  quoted  by  Lord  Ellen- 
boroagh  in  Oook  v.  Oox  (3  M.  &  Sel.  110)  and 
reoognised  by  him  as  an  authority.    The  note 
to  QaehevereWs  case,  at  p.  467,  saying  that  in 
laiyei's  case  (16  How  St.  Tr.  at  p.  317)    "the 
JQ(^es   without  any   doubt   held    this  opioion" 
(of  the  judges  in  Sa^ehev&reWs  case)  "  to  be  wrong  " 
is  not  jastified.    Eyre,  J.,  it  is  true,  is  surprised  at 
it,  hanng  thought  it  was  enough  if  a  libel  appear 
by  its  sense  or  in  substance.    Even  if  that  were 
enough  it  has  not  been  done  here.      In  Bex  v. 
OruU  (17  How  St.  Tr. ;  2  Strange,  789),  also  a  case 
of  obscene  libel,  all  the  words  were  set  out.    Also 


in  Scarkie  on  Libel,  4th  edit.,  by  Folkard,  p.  699, 
it  is  said  that  **  the  libellous  matter  must  be  set 
out  in  the  indictment."  There  is  all  this  authority 
in  our  favour,  and  no  English  decision  against  us. 
But  some  American  cases  will  be  cited  for  the 
prosecution.  In  Commonwealth  v.  Holmes  (17 
Massach.  Bep.  335)  the  libel  was  not  set  out,  it  is 
true ;  but,  at  any  rate,  there  was  a  count  excusing 
such  omission,  and  giving  a  reason  for  it.  0am- 
monweaUh  v.  Tarbox  (55  Massach.  Bep.  66)  is 
in  my  &vour,  for  there  it  was  held  insufficient 
to  paste  the  libel  on  to  the  indictment.  But 
American  cases  cannot  be  used  as  authority,  as 
they  do  not  proceed  on  English  common  law,  but 
on  the  law  as  contained  in  the  American  revised 
statutes.  CommonweaUh  v.  Sharpies  (2  Serj.  A 
Bawle,  Pennsylv.  Bep.  91)  was  a  case  of  a  picture, 
and  is  not  therefore  in  point.  Beg,  v.  Oold- 
smUh  (28  L.  T.  Bep.  N.  S.  881 ;  L.  Bep.  2  C.  C.  B. 
74;  22  L.  J.  94,  M.  C.)  is  not  against  us ;  Bovill, 
C.J.'s  jadgment  is  expressly  in  our  favour.  That 
was  a  case  of  false  pretences,  an  offence  which  is 
regulated  by  statute.  In  SHI  v.  The  Qiteen  (22 
L.  J.  41,  M.  C),  also  a  case  of  false  pretences,  it  was 
held  a  fatal  defiect  to  omit  to  state  on  the  indict- 
ment whose  property  the  money  obtained  by  fieblse 
pretenoes  was.  In  Heoffrts  v.  atowell  (12  A.  &  E. 
719)  judgment  was  arrested  for  a  defect  in  a  declara- 
tion, which  caused  the  connection  between  the 
alleged  hbel  and  the  plaintiff  to  fail  These  cases 
plainly  show  the  common  law  rule,  which  has 
been  altered  in  some  cases  by  statute,  but  not  in 
this  case.  This  is  not  a  mere  formal  defect,  but 
a  substantial  one,  and  fully  justifies  the  rule  which 
has  made  it  fatal. 

Sir  E.  S.  Qiffwrd  (S.G.),  and  Mead  for  the  Crown. 
— ^This  defect  in  the  indictment,  if  it  is  one,  is  aided 
by  vcurdict,  for  the  jary  have  found  the  allega- 
tion in  the  indictment,  as  to  the  nature  and 
oharaoter  of  this  book,  to  be  true.  SacheperelVs 
case  (15  How.  St.  T.  566),  though  not  conclusive 
one  way  or  the  other,  shows,  at  any  rate,  that  it 
is  only  a  question  of  practice.  The  test  of  what 
defects  verdict  will  cure  is  in  the  answer  to  the 
question.  Is  it  an  allegation  which,  though  so 
imperfect  and  insufficient  as  that  it  might  be  bad 
on  demurrer,  is  nevertheless  proved,  and  must 
have  been  proved,  in  its  particularity,  before  ver- 
dict could  have  been  given  thereon  P  Then,  if 
verdict  has  been  given,  the  defect  must  be  held 
to  have  been  oured : 

Heyman  v.  Reg.  28  L.  T.  Bep.  N.  S.  162 ;  L.  Bep.  8 

Q.  B.  102,  per  Blaokbnrn  J. ; 
Pippet  V.  Heam,  5  B.  &  Aid.  634 ; 
Bea.  V.  Atpinall,  36  L.  T.  Bep.  K.  S.  297 ;  L.  Bep.  2 

Q.B.  Ihv.atp.57; 
Beg.  V.  Goldsmith,  28  L.  T.  Bep.  K.  S.  881 ;  L.  B. 

2  0. 0.  B.  74,  which  overruled 
Rem  V.  Mason,  2  T.  B.  581. 

In  8tU  V.  The  Queen,  22  L.  J.  41,  M.  C,  it  was 
owing  to  the  statute  requiring  the  ownership 
of  the  money  to  be  shown  that  the  omission  of 
an  allegation  stating  whose  it  was  was  not  cured 
by  verdict.  In  murder,  it  is  true,  you  must  be 
more  particular,  but  that  is  by  reason  of  the 
peculiiuritjr  of  the  offence.  Each  case  depends  on 
its  own  circumstances.  There  is  less  necessity 
for  such  a  rule  now  than  there  was  when  most  of 
the  cases  cited  were  decided ;  for  now,  since  Fox's 
Act  (32  Oteo.  3,  c.  60),  libel  or  no  libel  is  not  a 
question  for  the  judge  but  for  the  jury.  All  that 
can  be  for  the  judge  is  to  say  that  it  oannot 
possibly  be  a  libel.    Mow  much  most  be  set  out, 
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and  what  is   merely  a  formal  and  what  a  sub- 
stantial defect,  are    only    questions    of    degree. 
14  &  15  Yiot.  c.  100,  s.  25,  gave  a  full  power  of 
amendment  in  the  case  of  mere  formal  defects, 
provided  only   that    objections  to  such  defects 
should  be  taken  before  the  jury  were  sworn.    The 
book  beiug  designated  under  a  videlicet  makes  no 
difference.    It  is  a  material  allegation,  and   no 
other  libel  could  haye  been  |)royed  under  this 
indictment.      And   eyidence   is    admissible    to 
identify   a   thing    named    on    the    indictment, 
as   always    had   to   be   done  where  the  indict- 
ment   named   the   instrument  with    which   the 
mischief  of    which  the    prisoner   was    accused 
was  done.     And  there  is  no  hardship  suffered 
by  the   defendants.      If  they  lose  tne    power 
of  taking  the  opinion  of  a  court  as  to  whether  the 
indictment  shows  any  obscene  libel  to  have  been 
published,  they  get  an  eauivalent,  and  substantially 
the  same,  ground  of  demurrer  in  the  omission. 
Layer* 8  ease  (16  How  St.  Tr.  93)  has  destroyed 
the  authority  of  the  opinion  of  the  judges,  not 
acted  on,  in  SachevereWe  ease  (15  How  St.  Tr. 
467).    In  Dugdale'e  case  (Dear  &  F.  0.  0.  64) 
there  was  a  similar  omission  to  this,  and  yet  no 
objection  to  the  indictment  on  that  ^pronnd  was 
taken  by  counsel,  nor  was  such  omission  noticed 
hj  Lord  Campbell,  who  presided.  In  Beg  y.AgpinaZl 
(36  L.  T.  Bop.  N.  S.  297 ;  L.  Bop.  2  Q.  B.  Diy.  59) 
the  indictment  merely  amounted  to  '*  you  conspired 
to  defraud,"  and  yet  it  was  held  enough.     What 
distinction  oan  be  drawn  between  conspiracy  and 
this  offence  for  this  purpose  P    The  conspiracy  was 
the  offence  there,  so  here  is  the  publishing.    The 
court  should  be  careful  not  to  sacrifice  substance  to 
form ;  the  jury  haye  seen  the  book,  and  haye  found  it 
an  obscene  libel.  In  Beg,  y.  FerroU  (2  M.  &  Sel.  376.) 
the  indictment  contained  no  allegation  that  the  pre- 
tence was  false,  and  therefore  was  defectiye,  eyen 
after  y  wdiot ;  for  a  y  erdict  of  guilty  only  meansguilty 
of  the  premises  in  the  indictment  contained.    In 
Beg.  y.  Knigkt  (37  L.  T.  Bep.  N.  S.  801)  there  was  no 
allegation  of  defendant's  oankruptcy,  although  it 
was  necessary,  but  the  defect  was  held  to  be  cured 
by  yerdict.  In  Tarhox'e  case  (55  Massach.  Bep.  66) 
the  libel  was  affected  to  be  set  out,  but  being  done 
in  an  irregular  mode,  yiz.,  by  pasting  on  to  the 
indictment,  the  indictment  was  held  biM.    Haying 
affected  to  set  it  out,  of  course  they  should  haye 
done  so  regularly  and  accurately. 

Mead  with  him. — ;The  word  libel  is  used  in  a 
different  sense  in  obscene,  to  what  it  is  in  defama- 
tory and  other  libels,  and  implies  a  different  class 
of  offence  altogether.  Therefore  it  may  well  be 
that  what  would  be  necessary  in  an  indictment 
for  defamatory  libel  tf  ould  not  be  so  in  one  for  an 
obscene  libeL  The  gist  of  this  offenoe  is  that 
it  ia  contra  honoe  mores ;  it  is  not  a  libel  in  the 
ordinary  sense :  (Beg,  y.  Ourll,  2  Strange,  783.) 
In  Archbold's  Grim.  Fl.  p.  314  (18th  edit.)  is  giyen 
a  precedent  for  a  similar  offence  which,  through- 
out, does  not  contain  the  words  "  libel "  or  "  pub- 
lish," but  only  ''  sell  and  utter."  A  similar  prece- 
dent occurs  in  Ghitty's  Grim.  L.  yol.  2,  p.  46,  a 
book  of  sreat  authority.  That  there  is  some  dis- 
tinction between  this  and  other  libels  appears  also 
from  the  fact  that  an  obsoene  libel  is  capable  of 
being  tried  at  quarter  sessions,  whereas  other 
libels  were  remoyed  by  5  ^  6  Vict.  c.  38  from  its 
jurisdiction.  The  courts  will  also  excuse  the 
setting  out  of  words  when  they  are  so  obscene 
that  it  is  unde&irable  they  should  be  perpetuated 


on  the  record.  The  American  decisions  cited  by 
the  defendants  (GommonweaUh  y.  Holmes,  17 
Massach.  Bep.  335;  ConvmonwedUh  y.  Sharpies, 
2  Serj.  &  Bawl.  91 ;  and  Gommomoeaiih  y.  Tarboaa, 
55  Massach.  Bep.  66)  show  that  that  is  the  law  in 
America;  and  they  are  authorities  here,  as 
American  criminal  law  is  founded  on  our  oommon 
law.  There  is  some  small  English  authority,  t(x>. 
in  a  precedent  in  Ghitty's  Gnm.  L.  p.  45,  where 
the  libd  is  alleged  to  be  "  in  terms  or  expressions 
not  fit  or  proper  to  be  named  or  mentioned  in  any 
language,  or  m  any  court  of  justice."  It  is  l^ae 
there  is  no  such  express  allegation  in  this  indict- 
ment, but  the  epithets  employed  are  pecaliarly 
strong,  and  amount  to  such  an  allegation  by 
implication. 

The  defendants  in  reply. — ^There  is  no  such  dis- 
tinction as  has  been  contended  for  between 
obscene  libel  and  any  other.  The  definition  of 
libel  in  Bussell  on  Grimes,  yol.  3,  p.  177,  is  broad 
enough  to  coyer  all.  A  blasphemous  libel,  at  any 
rate,  is  within  the  same  class  of  offenoe,  and  in 
B.  y.  Williams  (26  How  St.  Tr.  653),  which  was 
a  blasphemous  libel,  the  words  were  set  oat.  In 
Archbold's  Grim.  PI.  814,  the  precedent  imme- 
diately before  the  one  read  by  Mr.  Mead  was 
exactly  of  this  sort,  and  there  the  words  are  set 
out,  and  the  word  libel  is  used.  So  also  in  Starkie 
on  Libel  by  Folkard,  p.  773,  form  35.  Wilke»*8 
case  (4  Burr.  2527)  was  an  obsoene  libel,  and 
the  words  were  set  out.  In  CtMrU's  case  (2  Strange* 
789)  the  discussion  on  the  word  libel  was 
merely  as  to  the  jurisdiction  of  spiritual  or 
temporal  courts.  In  that  oase,  too,  the  words 
were  set  out.  If  the  word  libel  is  remoyed 
from  this  indictment,  no  offence  is  charged.  Fox's 
Act  made  no  such  alteration  in  the  law  as  is 
contended;  it  gaye  additional  protection  to  de- 
fendants. Beg.  y.  AspinaU  (36  L.  T.  Bep.  N.  8. 
297 ;  L.  Bep.  2  Q.  B.  Diy.  57)  is  in  our  fayour. 

Owr.  ado*  vtiU* 
Feb.  12.-^Beahwell,  L.  J. — ^The  question  we  haye 
to  decide  is  a  purely  technical  one :  it  is  a  pure 
ouestion  of  law,  and  does  not  affect  the  merits  of 
tne  defcDdants'  case  in  the  least.  It  arises  in  this 
way.  The  defendants  were  indicted  for  that  they 
**  did  print,  publish,  sell,  and  utter  a  certain  in- 
decent, lewd,  filthy,  bawdy,  and  obsoene  book 
called  '  Fruits  of  Philosophy,' "  and  were  tried  and 
found  guilty.  They  thereupon  moyed  the  Gourfe 
of  Qi^een's  Bench  to  quash  the  indictment,  and 
also  in  arrest  of  judgment.  That  rule  was  refused 
them,  and  they  now  come  before  us  to  ask  us  to  say 
that  the  Gourt  of  (Queen's  Bench  was  wrong  in  that 
decision.  The  objection  taken  to  the  indictment  is 
that  it  states  that  an  offence  has  been  oommitted, 
but  does  not  show  what  that  offenoe  is — it  does 
not  show,  on  the  face  of  it,  what  the  offenoe  is  that 
is  said  to  haye  been  oommitted;  and,  on  the 
other  side,  it  seems  to  be  allowed  that  this  objec- 
tion would  haye  been  a  good  one  if  taken  on 
demurrer,  but,  it  is  said,  it  is  now  taken  too 
late,  and  is  a  bad  objection  in  arrest  of  judgment. 
Now,  the  general  rule  on  the  subject  is  clear  and 
beyond  all  doubt,  and  by  it  the  indictment  must 
show,  on  the  face  of  it,  the  particular  offenoe  com- 
mitted, and  how  it  was  oommitted.  That  is  the 
general  rule  at  common  law,  and  this  case  rests 
wholly  on  common  law  principles,  no  statute  being 
applicable  to  it.  For  mstanoe,  in  an  indictment 
for  murder,  it  is  not  enough  to  say  a  nkan  is 
indicted  "  for  that  he  oommitted  murder/'  or  *'  for 
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ihat  he  murdered  A  B."  So  in  the  case  o! 
burglary,  it  will  not  do  to  allege  merely  that  the 
man  committed  burglary,  but  you  must  set  out 
that  the  prisoner  did,  at  suoh  and  such  a  time,  on 
a  certain  day, "  break  and  ent«r  the  dwelling-house 
of  A.  B.,"  &o.  And  there  are  three  reasons  given 
for  requiring  this  particularity,  two  of  which  are 
perhaps  unimportant  at  this  day,  but  the  third  of 
which  is  still  a  substantial  reason.  The  first 
reason  was  that  the  defendant  might  know  what 
precise  charge  he  had  to  meet ;  the  second,  that, 
in  the  absence  of  this  particularity,  it  might 
become  difficult  afterwards  to  prove  of  what  pre- 
cise ofience  the  defendant  had  been  convicted  or 
acquitted,  as  the  case  might  be.  At  the  present 
day  perhaps  these  reasons  have  little  weight,  as  it 
rarely  could  happen  that  there  was  any  real  doubt 
as  to  the  offence  the  defendant  was  charged  with. 
Bat  the  third  reason^s  even  now  a  substantial  one. 
The  third  reason  for  reqairin^  particularity  was 
in  order  that  the  defendant  mieht  have  an  oppor- 
tanity  of  taking  the  opinion  of  a  conrt,  either  on 
demurrer,  or  in  arrest  of  judgment,  as  to  whether 
the  ofience  he  was  charged  with  was  an  offence  at 
all,  or  constituted  any  ground  for  an  indictment. 
And  it  was,  and  is,  reasonable  that  a  defendant 
should  have  such  an  opportunity  of  challenging 
the  indictment,  and  it  is  therefore  reasonable  to 
require  that  the  indictment  shall  set  oat  the  specffic 
offence  which  is  charged.  It  follows,  therefore, 
that  where  the  offence  consists  in  words,  written  or 
spoken,  the  words  themselves  mast  be  stated  and 
set  out ;  and  that,  where  they  are  not  set  out,  the 
indictment  is  on  that  account  defective.  So  in  an 
indictment  for  perjnry,  it  has  always  been  held 
necessary  to  set  out  the  particular  words  which 
are  said  to  constitute  the  offence :  (Chitty's  Grim. 
Law,  p.  309.)  So  also  in  the  case  of  forgery,  it  is 
necessary  that  the  forged  document  be  set  out : 
(Ohitty's  Grim.  Law,  p.  1040.)  Now,  how  does  it 
stand  in  the  case  of  libel  P  In  defamatory  libel  there 
can  be  no  doubt  that  it  was  necessary,  and  it  seems 
almost  to  be  conceded  that,  in  that  case,  it  still  would 
be  necessary  that  the  words  should  be  set  out  so 
that  the  conrt  might  be  enabled  to  tell  whether 
they  could  be,  or  indeed  whether  they  were,  a 
libel  To  show  that  that  was  the  law,  Oook  v.  Cox 
(3  M.  d^  S.  110)  is  a  clear  authority.  Lord 
Ellenborough,  in  delivering  judgment  in  that  case. 
Bays:  ''A  motion  has  been  made  in  arrest  of 
jadgment,  on  an  obiection  to  the  last  count.  .... 
The  objection  is,  tnat  in  a  count  for  slander  by 
words,  the  words  themselves  should  be  set  ont,  in 
order  that  the  defendant  may  know  the  certainty 
of  the  charge,  and    may  be  able  to  shape  his 

defence The   weight   of    authorities    is 

against  the  setting  out  woras  by  their  effect  only.*' 
And  then  he  cites  a  number  of  cases  in  support  of 
that  proposition,  and  goes  on  to  say  that  '*  there 
seems  to  be  no  reason  for  any  difference  in  this 
lespect  between  civil  and  criminal  cases ;  the 
action  arises  ex  delicto"  Gertainly,  if  there  were 
any  difference,  it  would  not  be  that  greater 
l&xity  was  permitted  in  criminal  than  is 
permitted  in  civil  cases.  He  concludes  by  say- 
ing: "If,  however,  the  authorities  cited  are 
law,  and  they  are  supported  by  more  ancient  ones, 
It  is  of  the  substance  of  a  charge  of  slander  by 
words,  that  the  words  themselves  should  be  set 
oat  with  sufficient  inuendoes ;"  and  iudgment  was 
aooordingly  arrested.  That  was  the  opinion  of 
l4)rd  Ellenborough  in  a  case  of  slander,  and  it  is 


recognised  as  good  law  in  the  case  of  Bolomon  t. 
Lawson  (8  Q.  B.  823).    The  head-note  of  that  case 
says  that,  "where  a  declaration  for  libel  sets  out  a 
publication  which  |refers  to  a  previous  publioation, 
oat,  unless  by  reference  to  toe  language  of  suoh 
previous  publication,  contains  no  libel,  such  pre- 
vious publication  must  be  considered  as  incorpor- 
ated in  the  publication  complained  of,  and  must 
appear  in  the  declaration  to  be  set  out  verbatim, 
and  not  merely  in  substance."    These  were  both 
civil  actions  it  is  true;   but  undoabtedly,  as  is 
remarked  over  and  over  again  in  the  judgments  in 
these  and  similar  cases,  there  is  no  difference  in 
this  respect  between  civil  and  criminal  pleading ; 
and  if  there  were  a  difference,  as  I  have  already 
said,  it  would  be  that   greater  strictness  would 
be   reouired     in    criminal    cases.      These    two 
cases  tnen  are  clear  authoritv  for  the  necessity 
of    setting     out     the     words     themselves    in 
defamatory   libel,  and    whatever   reason   exists 
for  requiring  that  thev  should  be  set  out  in  that 
case  exists  also  for  the  same   necessity   in  this. 
It  has  been  argued  that  **  libel "  has  a  different 
signification  in  this  and  some  other  cases  from 
what  it  has  in  the  case  of  defamatory  libel,  and  it 
is  said  that  there  is  no  case  of  a  blasphemous 
or  obscene  libel  where  judgment  has  been  arrested 
for  not  setting  out  the   words   constituting  the 
offence.    I  certainly  do  not  know  of  any  such  case, 
but  neither  do  I  know  of  one  in  which  it  has  been 
held  that  they  need  not  be  set  out ;  and  reason 
suggests  that  it  is  as  necessary  in  these  as  in  any 
other  libels.      At    any  rate  in    B.  v.  Ourll  (17 
How.  St.  Tr.  154 ;  2  Strange,  789),  which  was  a  case 
of  an  obscene  libel,  the  words  were  set  out ;  and 
in  B,  V.  8pa/rling  (1  Strange  498)  it  was  held  a 
fatal   defect   in  an  indictment  for   cursing   and 
swearing  that  the  oaths  themselves  were  not  set 
out  so  as  to  appear  on  the  face  of  it.     Then 
another  reason  is  given    why  an  obscene  libel 
should  not   be  set   out   verbatim  in   the  indict- 
ment.    The    records   of  the   court,    it   is  said, 
ought   to   be   kept   pure    and    undefiled.    This 
seems  to  me  a  whoUy    fanciful   and  imaginary 
desidercUum.    And  if  such  an  objection  is  good 
in  the  case  of  an   obscene  libel,  why  is  it  not 
equally  good,  or  even  better,  in  that  of  a  blas- 
phemous libel,  or  an  indictment  for  the  use  of 
seditious  language  P    And  why  is  it  not  also  an 
obiection  in  the  case  of   a  libel  defamatory  of 
private  character?    There,  if  anywhere,  it  seems 
to  me,  it  should  prevail.    What  can  be  more  in- 
convenient and  grievous,  for  instance,  than  the 
perpetuation  and  publication,  by  means  of  the 
record  of  the  court,  of  a  libel  charging  a  man  with 
the  commission  of  an  infamous  crime  P    There- 
fore the  objection  is  a  fiinciful  one ;  but  it  is  said 
to  be  supported  by  authority.    The  only  English 
authority  quoted  is  a  precedent  in  Ghitty  (Ghitty 
Grim.  Law,  2  vol.,  p.  45) ;  but  a  solitary  precedent 
in  a  text  book  is  of  but  little  weight :  you  must 
have  a  mass  of  precedents  before  they  can  be  used 
as  authority.    The  other  authorities  consist  alto- 
gether of  American  cases.     Now  cases  decided 
by  the  American  courts  are  not,  strictly  speaking, 
authority  at  all ;  they  are  only  guides,  though 
frequently  most  valuable  guides ;  they  contain  the 
opinions  of  able  men,  well  versed  in  our  law, 
and    therefore    will    idways   have   great  weight 
attached    to     them    in    our    courts,    but   they 
are  not  authority  by  which  we  are  in  any  way 
bound.    But  even  if  they  were  binding  on  us,  HnBj 
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do  not  assist  the  case  of  the  proseoation  in  any  ' 
way,  bat  make  quite  in  the  opposite  direction. 
For  instanoe,  the  case  of  The  Uommonwealth  ▼. 
Tarhox  (55  Massach.  Bep.  66)  has  been  relied  on ; 
but  in  that  case  there  was  an  allegation  in  the 
indictment  that  the  libel  was  so  obscene  it  could 
not  be  put  on  the  record,  aud  it  is  clear  that  it  was 
considered  that,  but  for  such  an  allegation,  the 
words  must  have  been  set  out.    And  the  other 
American  cases  go  no  further  to  help  the  prosecu- 
tion, but,  as  far  as  they  go,  equally  aid  the  defend- 
ants' case.    It  is  true  that  it  is  suggested  in  this 
case  that,  although  there  is  no  such  specific  alle- 
gation in  the  indictment,  yet  that  one  is  implied 
in  the  epithets  "  lewd,  filthy,  bawdy,  and  obscene  ** 
applied  to  the  libel;   but  as  such  epithets  are 
employed  in  every  indictment,  they  can  imply 
nothing  of  the  sort.    This,  then,  is  the  state  of 
the  law  down  to  recent  times,  certainly  down  to 
1846,  when  Solomon  v.  LoAOBon  (8  Q.  B.  823)  was 
decided.    What  is  it  that  we  arc  asked  to  doP 
We  are  not  asked  to  say  that  the  law  has  been 
altered,  but  we  are  asked  to  say  nothing  less  than 
that  all  these  cases  are  wrong,  and   all   these 
judges  have  been  mistaken  as  to  the  law  from  the 
hegmning  to  the  end.    Cooh  v.  Gox  (3  M.  ^  Sel. 
110)  we  are  to  say  was  wrongly  decided,  and  the 
statute  of  23  Geo.  2,  c.  11,  altering  the  law  in 
respect  of  perjury,  was  passed  whollv  without  any 
necessity.    And  this  we  are  invited  to  do  on  no 
other  ground  but  that  certain  indictments  in  cases 
of  false  pretences  do  not  set  out  the  false  pretences 
employed.    Now  I  do  not  intend  to  go  into  these 
oases ;  I  do  not  for  a  moment  suggest  they  were 
not  rightly  decided;  in  a  similar  case  I  should 
feel  myseli  bound  by  them.    But  in  those  cases 
the  courts  have  held,  not  that  there  was  a  failure 
to  state  a  necessary  ingredient,  but  that  there  was 
merely  an  imperfect  statement  which  was  cured 
by  verdict.  That  is  clear  from  the  case  of  Heymam. 
y.  The  Queen,  where  Blackburn,  J.  uses  the  words 
**  imperfectly  stated"  in  pointing  out  the  rule  as 
to  what  sort  of  defect  verdict  will  cure.    So,  idso, 
in  Beg,  v.  QoldemUh.       In    the  report   of    my 
judgment   in    that    case   in    the   Law  Journal, 
there  is  an  evident  error.    On  p.  98  I  am  re- 
ported to  have  said :  "  It  is  not  impossible  that 
if   the  false  pretences  used,"  &c.;  it    is  plain 
that  the  word  "  not "  ought  to  have  been  omitted. 
But  these  cases,  whether  right  or  wrong — and  I 
think  they  were  quite  right — are  for  this  purpose 
immaterial  and  irrelevant.  It  is  impossible  that  the 
judges  who  decided  them  could  have  meant  to  over- 
rule what  was  long  and  well-established  law.  They 
oould  not,  because  they  ought  not,  and  had  no  such 
power.    Therefore  the  law  remains  as  decided  on 
the  authorities  that,  in  suoh  a  case  as  this,  the 
words  themselves  must  be  set  out,  or  the  indict- 
ment will  be  bad  on  demurrer,  or  on  motion  in 
arrest  of  judgment.    Now  I  come  to  consider  the 
jndffment  of  the  court  below  :  (L.  Bep.  2  Q.  B.  Div. 
5691)    The  Lord  Chief  Justice  gives  three  reasons 
for  his  decision.    The  first  reason  is  the  great  in- 
oonvenienoe  that  might  arise  from  such  a  rule.  He 
gives  an  instance  of  "what  ^ould  be  the  mon- 
strous inoonvenienoe  of  setting  out  in  exteneo  the 
whole  of  a  publication  which  may  consist  of  two  or 
three  volumes."     With  great  deference   to    his 
Lordship's  opinion,  it  seems  to  me  equal  inconve- 
nience might  arise  from  making  such  an  exception 
to  the  general  rule  of  law.    For  when  is  a  libel  to 
be  oozuudered  too  long  to  be  set  out  ?    Is  one  of 


ten  volumes  too  long,  or  two,  or  one,  or  one  of  one 
hundred  pages  P  Where  is  the  line  to  be  drawn  P 
And  it  has  not  been  suggested  that  a  defamatory 
libel  need  not  be  set  out,  and  yet  it  may 
be  of  any  length.  And  however  long  a 
libel  is,  it  is  admitted  that  it  mast  be  set  out, 
or,  on  demurrer,  at  any  rate,  the  indictment 
will  be  bad.  Then  his  Lordship  says  the  objection 
ought  to  have  been  taken  on  demurrer.  That 
might  be  so  if  the  Legislature  had  said  so,  bat  it 
has  not,  and  it  is  not  the  law  of  the  land.  The 
Ian  says,  convenient  or  inconvenient,  he  may 
take  the  objection  at  any  time,  before  or  after 
verdict.  His  last  ground  is  that  it  is  eofntnwM 
nocv/mentum,  and  therefore,  after  verdict,  need  not 
have  been  set  out ;  but  I  am  not  aware  of  any 
such  exception  being  known  to  the  law.  Now,  in 
the  judgment  delivered  by  Mellor,  J.,  I  find  he 
says,  "  if  it  be  essential  to  set  forth  the  terms  in 
which  the  libel  was  published,  the  point  may  still 
be  taken  upon  error."  I  am  glad  to  find  those 
words,  and  glad  also  to  see  that  the  Lord  Ohief 
Justice  himself  says  that  he  "  leaves  the  ultimate 
decision  of  this  matter  to  the  court  of  error." 
I  am  glad  to  find  those  expressions,  because  they 
show  that  they  did  not  consider  they  had  con- 
cluded the  whole  question,  but  that  it  was 
deserving  of  being  more  fully  discussed  here. 
The  result  is  that  there  are  a  number  of  autho- 
rities, unimpeached  and  binding  upon  us,  and  no 
good  reason  having  been  given  us  why  we  ou^ht 
not  to  do  so,  we  must  act  upon  them.  Acoordmg 
to  the  law  as  contained  in  them,  this  indiotment 
IS  wholly  defective,  and  not  merely  imperfect,  the 
words  "  to  wit,"  with  what  follows  them,  not  sup- 
plying the  defect  in  any  way,  being  mere  words  of 
identification.  Therefore,  without  expressing  any 
opinion  on  the  merits,  which  it  is  not  for  us  to  do, 
and  which  we  could  not  do,  being  wholly^  in 
ignorance  on  the  matter,  we  come  to  the  decision, 
on  the  diy  point  of  law,  that  judgment  ought 
to  have  been  arrested,  and  the  judgment  of  the 
Queen's  Bench  Division  must  be  reversed. 

Brett,  L.J. — I  am  of  the  same  opinion.  In  the 
first  place  I  would  remark  that  we  are  not  called 
upon  in  this  case  to  differ  from  any  mature  judg- 
ment of  the  court  below.  It  is  plain  they  had 
formed  no  strong  opinion  on  this  point  which  is 
now  before  us.  And  they  had  not  the  materials 
before  them  for  forming  such  an  opinion ;  for  the 
authorities  were  not  brought  before  them  as  they 
have  been  brought  before  us.  The  only  cases  the 
prosecution  brought  to  their  attention  were  the 
American  cases  and  Dugdals^e  ca^e  (Dear  it 
Fearce's  C.  G.  64),  which,  I  think,  is  dearly 
not  in  point.  On  demurrer,  thev  were  prepared 
to  have  held  the  indictment  would  have  been  bad; 
we  say  it  was  so  bad  that  verdict  did  not  cure  it. 
Now,  there  are  three  questions  which  arise  for  our 
consideration  :  first,  what  is  it  necessary  to  set  out 
in  such  an  indictment  as  this  P  secoudly,  what 
kind  of  omission  can  be  cured  by  verdict  P  and, 
thirdly,  is  this  such  an  omission  P  Now,  the  first 
question  I  cannot  answer  better  than  in  the  words 
of  my  judgment  in  Beg.  v.  AepinaUt  which  was  a 
case  caiefuUy  and  laboriously  considered.  There 
it  is  said :  "  Every  pleading,  civil  or  criminal,  must 
contain  allegations  of  the  existence  of  all  the  facts 
necessary  to  support  the  charge  or  defence  set  up 
by  such  pleading.  An  indictment  must,  there- 
fore, contain  an  ^legation  of  every  fact  necessary 
to  constitute  the  criminal  charge  preferred  by  it. 
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Ab  in  order  to  make  acta  oriminal  they  miist 
always    be    done  with   a   oriminal    mind,     the 
ezistenoe  of  that  criminality  of  mind  must  always 
be  alleged,    li,  in  order  to  support  the  oharge,  it 
is  necessary  to  show  that  certain  acts  have  been 
committed^  it  is  necessaiy  to  allege  that  those 
acts  were  in  fiiot  committed ; "   and   then   the 
judgment  goes  on  to  enumerate  other  inppredientB 
of  an  indictment  which  are  necessary  m  oeriiain 
cases.    Where,  therefore,  the  charge  is  of  a  crime 
which  consists  in  words,  written  or  spoken,  it 
follows  from  that  that  the  words  themsefyes  must 
he  set  oat;  and  in  all  libels,  whether  obscene, 
blasphemoos,  seditions,  or  defi&matory,  the  words 
nsea  are  the  crime.    It  is  qoito  onnecessary  to 
inqoire  wbetJier  the  term  hbel  is  properly  applied 
to  obscene  or  blasphemoas  pablications ;   I  am 
aware  that  in  Sir  James  Stephen's  yaloable  Digest 
of  the  Criminal  Law  these  offences  are  not  classed 
under  the  head  of  libel  at  all ;  bat  for  this  purpose 
it  is  wholly  immaterial  to  consider  that  question  ; 
it  is  dear  that  the  offence  consists  in  the  words 
used.  Other  cases  in  which  words  constitute  the 
crime    are     perjuiy,    false    pretences,    forgery, 
sendinff  threatening    letters,  and  administering 
unlawful  oaths,      in   every  one  of   these    oases 
there  is  authority  for   saying    that    the  words 
must  be  set  out,  unless  a  stotute  expressly  dis- 
penses with  such  a  necessity.    Every  such  statute 
is  an    express    authority    for   the    proposition 
that,     but     for     it,     the     words     mast     have 
been  set   out.     The  earliest   case    bearing   on 
this    point    is    the    case    of    Beao  v.  Sparling 
(1   Strange,    498).      The   defendant    was   there 
indicted    ''for    that   he   did,   within   ten   days 
last  past,  profanely  swear  fifty-four  oaths,  and 
profanely    curse    160     curses,     contra   formam 
tUUiUi,*'  and  was  convicted,  but,  the  report   says, 
"  the  court  held  the  conviction  naught  for  another 
exemption,  that  the  oaths  and  corses  were  not  set 
forth;  for  what  is  a  profane  oath  or  curse  is  a 
matt^  of  law ; "  and  the  conviction  was  ouashed. 
So  in  Bex  ▼.  PoppleweU  (2  Strange,  685)  tne  same 
decision  was  come  to,  in  a  similar  case,  on  similar 
grounds.    So  also  in  Bex  ▼.  Ohameney  (2  Bavmond 
nop.  1368).    In  all  these  cases  there  had  been 
conviction ;  therefore  they  are  express  authorities, 
and  go  the  whole  length  of  this  case.    Then,  in 
the  case  (tf  the  offence  of  sending  threatening 
letters,   Uoyd'e  case   (East  PI.  0.  1122)  is   an 
authority  to  show  that  the  letter  must  be  set  out, 
or  a  conviction  obtained  on  such  a  defective  in- 
dictment will  be  held  bad.     Yates,  J.  is  there 
reported  to  have  stated,  **  that  he  had  caused  in- 
quiries to  be  made  into  the  practice  of  the  Old 
Bafley,  and  upon  the  Western  and  Home  Circaita, 
Bnd  found  tlutt,  in  all  indictmente  upon  that  Act 
of  Parliament,  the  letter  iteelf  was  generally  set 
forth ;  and  that  the  clerks  did  not  remember  an 
uistance  where  the  indictment  did  not  state  at 
least  the  substance  of  the  letter."    Then,  in  false 
pretences,  B.  v.  Mason    (2   T.   B.    581)    is    an 
authority.    Mellor,  J.  seems,  in  Heyman  v.  The 
Queen,  to  have  thought  that  that  case  had  been 
overruled,  but  I  cannot   find  that  that  is  the 
Gue;    on   the   contrary,    I    find    it    constantly 
|H>proved    of    and    acted    upon.      Mason    was 
indicted  "  for  that  he  unlawfully,  <fcc.,  did  obtain 
from  one  Bobert  Scofield  divers  sums  of  money, 
^t  is  to  say,  the  sum  of  two  guineas,  of  the 
proper  moneys  of  the  said  Bobert  Scofield,  by 
«^8e  pretences,  with   an  intent,"  &c.     He  was 
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convicted  and  sentenced  to  transportation  for 
seven  years,  when  he  brought  a  writ  of  error,  on 
which  the  court  ordered  the  judgment  to  be  set 
aside.  Buller,  J.  says :  "  Several  objections  have 
been  made  on  the  part  of  the  defendant ;  but  the 
material  one,  on  which  I  found  my  judgment,  is 
that  the  indictment  does  not  state  what  the  &lse 
pretences  were.*'  And  Grose,  J.  says,  that,  in 
nis  opinion,  "  the  objection  that  the  pretences  are 
not  specified  is  decisive.    This  is  a  charge  for  a 

Precise  crime,  and  therefore  it  must  be  alleged." 
'here,  after  others  have  been  enumerated,  the 
fundamental  reason  for  the  rule  is  given,  that  the 
words  are  the  crime,  and  must  therefore  be 
alleged.  In  Bex  v.  Perrott  (2  M.  &  Sel.  379),  also 
a  case  of  false  pretences,  the  actual  question  was 
a  different  one.  The  defect  in  the  indictment 
there  was  that  it  did  not  specifically  negative  the 
troth  of  the  alleged  false  pretences,  but  the  grounds 
of  Lord  Ellenborough's  jndffment  apply  equally 
to  this  case.  "Every  indictment,  he  says, 
"  ought  to  be  so  framed  as  to  convey  to  the  party 
charged  a  certain  knowledge  of  the  crime  imputed 
to  him."  The  cases  of  perjury  I  do  not  intend  to 
cite,  as  the  statute  (23  Geo.  2,  c.  11)  enacting  that 
"henceforth  in  every  indictment  for  perjftry  it 
shall  be  sufficient  to  set  forth  the  substsnce  of  the 
offence  charged  upon  the  defendant"  is  decisive 
to  show  that,  but  for  it,  that  would  not  have  been 
sufficient.  Htmtere*  caee  (2  Leach  C.  G.  624)  is 
an  authority  in  the  case  of  forgery.  In  that  case, 
the  forged  document  was  a  receipt,  which  was  not 
however  totally  omitted  from  the  indictment,  but 
was  so  defectively  set  out  that,  in  Grose,  J.'s  words, 
"  there  was  nothing  to  show  that  the  instrument, 
which  did  not  on  the  face  of  it  import  to  be  a  re- 
ceipt, was  in  fact  a  receipt,  or  was  intended  to  be 
a  receipt,  or  could  have  the  operation  of  a 
receipt.  It  is  clear  from  that  judgment  that 
the  teamed  judge  considered  this  omission  to 
amount  to  an  omission  of  the  offence  charged, 
and  the  indictment  to  be  bad  on  that  ground. 
B.  V.  Mason  (2  T.  B.  581)  he  cites  with  approval 
Administering  unlawful  oaths  is  an  offence  ref- 
lated by  statute.  There  are  two  statute  s  wil^ 
respeet  to  it,  37  G^o.  3,  c.  123,  and  52  Geo.  3,  o. 
104.  Sect.  4  of  the  former  statute,  and  sect.  5  of 
the  latter,  enact  that,  in  indictmente  for  this 
offence,  it  shall  not  thenceforth  be  necessary  "  to 
set  forth  the  words  of  such  oath  or  engagement, 
and  that  it  shall  be  sufficient  to  set  forth  the  pur- 
port of  such  oath  or  engagement,  or  some  material 
part  thereof ;"  clearly  showing,  that  but  for  such 
a  provision  it  would  have  been  necessary  to  set 
forth  the  oath  in  full.  Then  I  come  to  defamatory 
libels  and  slanders.  Newton  v.  Stuhhs  {3  Mod.  71 ; 
2  Show.  435)  was  an  action,  not  an  indictment. 
The  declaration  sot  out  the  slander  in  Latin,  and 
not,  as  it  was  spoken,  in  English;  and  it  was 
objected  that  the  words  used  were  not  set  out. 
The  court  held  the  objection  good,  even  after 
verdict,  and  judgment  was  arrested.  In  Zenohio 
V.  AxteU  (6  T.  Kep.  162)  thelibel  was  in  French,  but 
the  indictment,  after  saying  that  it  was  published 
in  the  French  language,  went  on  to  say  that  it  was 
"  to  the  purport  and  effect  following  in  the 
English  language,  that  is  to  say,"  and  then 
followed  a  translation  of  the  libel  in  English. 
It  was  held,  on  motion  in  arrest  of  judgment, 
that  such  a  declaration  was  defective,  Lord 
Kenyon  remarking  that  **  the  plaintiff  should  have 
set  out  the  original  wordp,  and  then  have  trans- 
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lated  them."  In  Wright  y.  Ol&menis  (3  B.  A  Aid. 
509)  the  deolaration  alleged  that  the  defendant 
published  certain'  libellous  matters  of  and  oon- 
cernSng  the  plaintifT;)  "in  snbstanoe  as  follows: 
that  is  to  sar,  and  then^set  oat  the  very  words  of 
the  libeS.  Un  motion  in  arrest  of  judgment  it 
was  argaed  that,  from  some  saoh  a  prefisMe  to  the 
setting  out  of  the  libel,  it  must  be  oonclnded  that 
the  aotoal  Hbel  published  was  not  set  ont  verhaMnit 
bnt  in  snbstanoe  only ;  and  the  conrt  allowed  the 
objection,  saying  the  libel  onght  to  have  been  in- 
trodnoed  by  some  such  words  as  "to  the  tenor 
and  effect  following,"  which  would. have  imported 
that  the  very  libel  itself  was  set  out ;  and  judgment 
wasaccordingly  arrested.  Cook  v.  Oox  (3  M.  & Sel. 
110)  is  to  the  same  effect.  These  cases  were  de- 
cided in  1814  and  1820,  and.  therefore  after  Fox's 
Libel  Act  (32  Geo.  3,  o.  60),  passed  in  1792,  which 
is  a  sufficient  answer  to  the  argument  founded  on 
that  Act.  But  it  is  quite  clear  that  no  alteration 
was,  or  was  intended  to  be  made  in  the  law  in  this 
respect  by  that  Act.  This  appears  both  from 
the  principle  of  that  enactment,  and  also  from  ex- 
press provision  contained  in  it.  After  that  Act  it 
was  still  left  for  the  judse  to  say  whether  the 
words  used  could  possibly  be  a  libe1«  and  therefore, 
since  before  he  can  decide  that  question  he  must 
have  the  libel  before  him,  the  necessity  for  setting 
ont  the  libel  was  not  removed.  But  tnl9  Act  con- 
tains an  express  provision  to  the  same  effect.  By 
sect  4  it  is  provided,  "  That  in  case  the  jury  shall 
find  the  defendant  or  defendants  guilty,  it  shall 
and  may  be  lawful  for  the  said  defendant  or  defen- 
dants to'  move  in  arrest  of  judgment,  on  snoh 
ground,  and  in  such  manner  as  by  law  he  or  they 
^  might  have  done  before  the  passing  of  this  Act ; 
anything  herein  contained  to  the  contrary  notwith- 
standing." The  last  case  that  I  shall  refer  to  is  a 
very  remarkable  one.  In  Bex  v.  Wilkes  (4  Burr. 
2527)  the  defendant  was  indicted  for  having  pub- 
lished an  obscene  and  impious  libel,  "  to  the  pur- 
port and  effect  following,  to  wit;"  and  then 
lollowed  the  libel.  Before  the  trial,  the  Attorney- 
General,  Sir  Fletcher  Norton,  apnlied  to  Lord 
Mansfield  at  chambers  to  amend  the  indictment 
by  striking  ont  the  above  words,  and  substituting 
for  them  the  words  "  to  the  tenor  and  effect  follow- 
ing, to  wit;"  which  his  Lordship,  after  hearing  the 
other  side  against  it,  did.  Now  here  it  is  worthy 
of  notice  that,  although  the  actual  libel  was  fully 
set  out,  yet  the  highest  law  officer  of  the  Grown 
thought  it  inexpedient  and  unsafe  to  go  on  with- 
out snbstitutinff  technical  prefatory  words,  which 
were  always  held  to  signify  that  the  actual  words 
of  the  libd  followed  them,  for  other  words  which 
had  not  the  same  technical  significance.  So, 
taking  a  review  of  all  these  cases,  we  find  in  them 
a  strong  body  of  authoritjr,  derived  from  every 
kind  of  crime  which  consists  in  words,  to  the 
effect  that  in  all  such  crimes  the  pleadings  must 
set  out  the  words  themselves  which  constitute  the 
offence.  Now  what  are  the  cases  which  are  said  to 
be  to  the  contrary  effect  P  In  Dugdcde  v.  Tlis  Queen 
(Dear  &  F.  64)  the  indictment  was  for  keeping  in 
his  possession  indecent  prints,  and,  in  a  second 
count,  for  obtaining  and  procuring  indecent  prints, 
in  both  cases  with  an  intent  to  pablish  them.  In 
neither  case  were  the  prints  set  ont  in  the  indict- 
ment, but  it  was  not  necessary,  on  such  a  charge,  that 
they  should  be  set  out.  The  offence  was  complete 
thoagh  the  defendant  should  never  have  looked  at 
them,  and  therefore  it  was  not  necessary  to  the 


validity  of  such  an  indictment  that  they  should 
appear  on  the  feyoe  of  it.    This  oase  is  therefore 
distinguishable  on  that  ground ;  bnt  I  think  it 
would  have  been  enough  to  say  that  there  is  a 
difference,  in  this  respect,  between  indecent  prints 
and  pictures,  and  an  offence  consisting  of  words. 
8edl&u'8  case  (1  Keb.  Bep.  620;  Fortescue,  99)  is 
also  distinguishable  on  the  same  ground,  that  it 
was  not  a  case  of  libel  at  all,  but  of  indeoerat 
exposure.     In  Beg,  v.  Qoldamith  (28  L.  T.  Bep. 
N.  S.  881 ;  L.  Bep.  2  G.  G.  B.  74)  the    prisoner 
was    indicted    for   unlawfully    receiving    goods 
knowing  them  to  have  been  obtained   oy  false 
pretences,  he  did  not  get  them  himself  by  false 
pretences.    Now,  on  such  a  charge,  it  was  not 
necessary  to  prove  that  the  prisoner  knew  what 
false  pretences  had  been  used  in  getting  the  goods, 
therefore  it  was  not  necessary  to  set  ouc  the 
actual  fi&lse  pretences  in  the  indictment ;  just  as, 
in  an  indictment  for  receiving  goods   knowing 
them  to  have  been  stolen,  it   is  not   necessary 
to   show  how  or   by  whom    they  were    stolen, 
since    that    offence    can    be   committed    by    a 
man    who   is    ignorant   of    the    exact   oiroam- 
stances  of  the  tneft.       Heyma/n  v.  The    Queet^ 
was  a  case  of  conspiracy  fraudulently  to  remove 
ftpods  in  contemplation  of  bankraptcy,  and,  as  in 
±ieg,    V.    AspvnaU,  which  was    also    a    case   of 
conspiracy,  the  offence  was  held  complete  directly 
the  agreement  was  come  to,  so  that — after  verdict 
at  least — an  indictment  which  alleged  saoh  an 
agreement,  but  omitted   other  particulars,   was 
good.    In  those  cases  the  crime  did  not  consist  in 
words,  but  in  an  agreement  for  a  particular  pur^ 
pose.    Then  as  to  the  last  question,  how  far  the 
omission  must  go  to  be  incurable  by  verdict. 
The  rule  as  to  this  point  also  is  stated  in  my 
jadgment  in  Beg,  v.  AgpinaU.    After  stating  the 
test  for  determining  what  is  a  mere  imperfect 
averment — which  the  verdict  will  cure — to  be  to 
see  if,  "  assuming  the  facts  which  are  accurately 
alleged  in  the  indictment  to  have  been  proved  as 
alleged,    and    the    facts   which    are   imperfectly 
alleged  to  have  been  proved  in  a  sense  adverse  to 
the  accused,  the  charge  is  supported,"  the  judg- 
ment ffoes  on  to  give  the  test  of  an  omission  whicn 
verdict  will  not  cure  :  "  But  if,  assuming  both  the 
above-mentioned  allegations  of  facts,  the  perfect 
and  imperfect  allegations,  to  be  proved  respeo- 
tively  as  before  stated,  the  charge  would  not  be 
supported  for  want  of  the  existonce  of  some  other 
allegation,  affirmative  or  negative,  which  has  been 
totally   omitted,   then    the     indictment  is    bad 
notwithstanding  the  verdict.    The  verdict  is  only 
to  be  taken  as  conclasive  evidence  that  the  facts 
alleged  in  the  indictment,  accoratolv  and  inaccu- 
rately, were  proved  in  a  sense  adverse  to  the 
accused.     If  those  facts,  so  proved,  would  not 
support  the  charge,  the  indictment  is  bad  on  a  writ 
of   error ;"    ana    the    passage    from    Williams' 
Saunders   (vol.  1.,  p.  261,  edit.  1871)  is  to  the 
same  effect.    The  indictment  must  contain  all 
that  is  put  in  issue ;  what  is  totally  omitted  is 
not  in  issue,  whereas  an  inaccurate  or  defective 
averment  is,  and  verdict  accordingly  cures  the 
defect.    Now  is  there  such  a  total  omission  here  f 
The  introductory  words,  "a  certain  indecent,  lewd, 
filthy,  bawdy,  and  obscene  libel,"   merely  point 
out  the  class  of  offence  under  which  the  words 
which  are  to  follow  come.     Bat  all  that  follows 
is,  "  to  wit,  a  certain  indecent  book  called  '  Fruits 
of  PhUosophy.' "    There  is  no  description  ev^en  of 
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the  cxmtents  of  the  book,  and  a  total  omission  of 
aU  qaotation,  and,  according  to  the  authorities 
I  haye  examined,  such  an  omission  is  fatal.  Some 
American  cases  hare  been  cited ;  but  they  do  not 
help  the  prosecution,  for  they  either  are  not  the 
law  of  England,  or,  if  they  are,  they  are  in  the 
defendants  favoar.  They  seem  to  say  that  where 
there  is  an  averment  that  the  libel  is  so  bad  as  to 
pollate  the  records  of  the  ooart  if  set  oat  apon  it, 
the  libel  need  not  be  set  ont.  Bat  here  tnere  is 
no  saoh  ayerment.  Even  if  there  had  been  such 
an  averment,  I  know  no  authority  for  saying  that 
that  is  the  law  of  England.  It  seems  a  more 
robust  doctrine  to  say  there  is  nothing  in  such 
an  objection,  when  eveiyone  that  it  is  in  court 
during  the  trial  hears  the  obscenity  over  and  over 
agam.  Therefore,  in  my  opinion,  this  indictment 
is  incurably  defective,  and  the  defendants  are  on 
that  short  ground,  one  entirely  of  law  and  quite 
apart  from  the  merits  of  their  case,  entitled  to  our 
judgment. 

GoRON,    L.J. — I   am  of    the    same   opinion. 

Though  merely  one  of  criminal  pleading,  this  is  an 

important  question,  since  it  is  most  desirable  that 

there  should  be   certainty  in  our  criminal  law. 

Now  the  rule  on  this  point,  as  to  what  it  is  neoes- 

laiv  to  set  oat  in  an  indictment  for  a  libd,  is 

penu^M  best  stated   by    Lord   Ellenborough  in 

OooJb  V.  Com  (8  H.  &  SeL  110),  which  has  been 

already  frequently  referred  to.    That  rule  was 

established  a  long  time  ago ;  it  has  been  constantly 

and  uniformly  recognised  since,  as  appears  from 

ihe  string   of  cases  referred  to  by  my  brother 

Brett,  and  no  case  going  in  the  opposite  direction 

has  been  cited  by  the  counsel  for  tne  prosecution. 

The  only  case  at  all  of  that  obaracter  was  Dugddle'$ 

MM  (Dear  &  P.  C.  C.  64),  but  that  case  wasnot  really 

inuoint    Therefore  the  rule  must  be  taken  to  faie 

well  and  firmly  established,  and  that  being  so,  it  is 

Maroely  neoessary  to  consider  the  reason  of  it. 

But  one  good  and  suffident  reason  it  is  easy  to 

ae^  via.,  that  the   defendant  may  be   able,  by 

demurrer,  to   raise    the   question   whether   the 

hidiotment  chaigee  any  offence  at  all.    We  must 

not  look  at  the  injustioe  or  inconvenience  of  any 

particular  case ;  here  is  a  rule  existing,  and  it  is 

oor  duty  to  adhere  to  it.    The  court  below  plainly 

were  not  aware  of   these  English  cases  laying 

down  and  confirming  this  rule.    None  of  them 

▼ere  brought  to  their  attention,  American  cases 

alone  bein^    cited.     But    do   these    American 

Otteseren  justify  such  an  omission  as  there  is 

nereP     We  should  not  be   bound   by  them  if 

W07  did,  but  they  do  not.    They  lay  down    a 

1^  that,  where  there  is  an  allegation  that  the 

lihel  is  too  bad  to  be  put  on  the  record,  it  may  be 

omitted;  and  it  is  enough  to  say  that  there  is  no 

iDch  allegation  here,    fiut  do  the  English  courts 

'uognise  that  rule  P    They  do  not.     Our  courts 

do  not  allow  libels  to  be  perpetuated  and  dissemi- 

^aM  under  a  pretence  of  judicial  necessity,  but 

"^  is  as  far  as  they  ^o.    Where  it  is  relevant 

™  necessary,  there   is   no  rule  which  allows 

^"^^^  to  be  omitted  merely  becaose  it  is  impure 

or  libellous.    A  court  ought  not  to  consider  its 

^^rds  defiled  by  any  matter  which  a  defendant 

w  a  Bubstantial  interest  in  demanding  to  be 

P^  on  thenL     If  it  is  desirable  that  there 

"hoold  be  an  exception  in  any  such  case,  the 

legislature  must  make  it,  as  iu  has  made  ez- 

^pwma  in  other  cases.    Is  this  omission,  then, 

^^'W  by  verdict P    The  rule  is  simple;  verdict 


will  cure  only  defective  statements.  This  is  not 
a  mere  defective  statement,  there  is  an  absolute 
and  total  omission.  Such  an  omission  has  not 
been  cured,  and  cannot  be  cured  by  verdict ;  there* 
fore,  according  to  settled  and  well-esiab&ihed 
rules  of  law,  uie  defendants  are  entitled  to  our 
judgment.  Judgment  reversed. 

Solicitor  for  the  prosecution,  T.  /.  Nelson, 


Wednesday,  Feb.  27,  1878. 

(Before  Oockbitbh,  O.J.,  Bramwbll^  Bbbtt,  and 

OoTTOir,  L.JJ.) 

UsiLL  V.  Bbjuslet  ;  XJsiLL  V.  Halis  ;  and  Usill  v. 

CLAJULX.(a) 

Pra4iUee-^Appeai^8eeurUy  for  easts . 

Upon  an  appUeation  ihat  an  insohent  appellant 
shaU  find  seeurityfor  the  costs  of  a  pending 
appeaX  the  eowrt  wuJL  looh  into  the  eubject'matter 
Of  the  action,  and,  if  the  appeal  appears  to  he 
unreasonable  or  frivolous,  wtU  order  seeuitUy  to 
he  found. 
The   plaintiff   brought  three   actions   for   libel 
i^inst  the  defendants  as  the  printers  and  pub- 
hsbers  of  the  Standard,  DwS/y  News,  and  Morning 
Advertiser  respectively. 
The  ciroumstances  were  as  follows : 
The  plaintiff  was  a  civil  engineer  and  had  em- 
ployed persons  to  make  the  survey  of  an  Irish 
raiiway  for  him. 

8ome  of  these  persons  made  an  eu  parte  appli- 
oation  in  one  of  the  Metropolitan  police  courts 
with  a  view  to  taking  criminal  proceedings 
against  the  plaintifE.  The  sitting  magistrate  diB« 
missed  the  application  on  the  ground  that  he  had 
no  jurisdiction,  and  that  the  applicants'  remedy 
was  by  taking  civil  proceedings.  The  defendants 
correctly  and  without  malice  reported  in  their 
newspapers  what  had  occurred  before  the  magis- 
trate, and  the  plaintiff  thereupon  brought  his 
action. 

At  the  trial  before  Oookbnm,  O.J.  and  a  special 
jury,  the  learned  judge  held  that  the  oubKcation 
of  the  report  was  privileged,  and  directed  a 
verdict  for  the  defendiants. 

Theplaintiff  appealed  fh>m  this  decision  to  the 
0.  P.  Div.,  who  affirmed  it.  (Reported  38  L.  T. 
Eep.  N.  S.  66). 

An  appeal  from  the  decision  of  the  0.  P.  Div.  is 
now  pendinff  in  the  Ooart  of  Appeal. 

It  was  admitted  that  the  plaintiff  was  hope- 
lessly insolvent. 

E.  D.  Yelverton,  Barnard,  and  Bremner,  for  the 
defoidants  in  the  three  actions  respectiyely,  now 
asked  that  the  plaintiff  should  be  oraered  to  give 
security  for  the  costs  of  the  appeals.  Bremner 
referred  to 

Wilson  V.  Bmfith,  84  L.  T.  B^.  N.  8.  471 ;  L.  Bep. 
2Ch.Diy.e7;  45 L.  J. 292,  Ql  Div. 

Shortt  for  the  plaintiff. — ^In  Bottrhe  v.  The 
Whitemoss  OoUieryOompawy  (35  L.  T.  Bep.  N.  S. 
160 ;  L.  Bep.  1  0.  P.  Div.  556)  the  court  refused 
to  order  an  insolvent  appellant  to  give  security  for 
costs  when  the  question  at  issue  had  not  before 
been  considered  in  a  court  of  error^  The  sub- 
ject-matter of  this  action  has  never  been  gone 
mto  as  yet.  [Coczbvbjx,  O.J. — ^I  think  we  are 
entitled  to  take  into  consideration  whether  the 
appeal  is  a  reasonable  one  or  not  in  deciding 

(•)  B«portod  bf  W.  ArrunoM,  Biq.,  Burister-At-Law. 
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whether  or  not  securitj  should  be  eiven.]  If  bo, 
there  ia  this  Babstantial  qaestion  here,  whether 
or  not  a  report  of  statements  ii^jurioos  to  the 
plaintiff,  ana  mnde  ex  parte  when  there  was  no 
jarisdiction  to  act  npon  them,  is  priyileged.  This 
report  is  not  justified  within  the  rule  in 

Wa8<m  ▼.  WaUer,  L.  Bep.  4  Q.  B.  78. 

CocKBUBN,  C.J.—We  think  that  this  application 
should  be  acceded  to,  and  that  the  plaintiff  should 
find  security  for  a  moderate  amount  of  costs.  In 
coming  to  this  conclusion  we  are  justified  in 
taking  into  account,  not  merely  the  pecuniary 
position  of  the  plaintiff,  but  also  the  other  drcum- 
Btanoes  of  these  actions.  If  this  court  were  of 
opinion  that  there  were  reasonable  grounds  for 
ffoing  on  with  the  appeals,  we  should  not  allow 
the  insolvency  of  the  plaintiff  to  stand  in  the  way 
of  the  further  consideration  of  the  matter,  and  I 
therefore  think  we  must  look  at  the  circum- 
stances under  which  the  actions  were  brought. 
Looking  at  the  nature  of  the  action,  and  all  the 
oiroumstanoes,  although  there  are  no  previous 
decisions  on  the  point,  it  is  clear  that  the  fact  of 
a  magistrate  haying  no  jurisdiction  does  not  take 
away  the  privilege  that  pertains  to  pooeedings  in 
a  court  of  justice  to  which  the  pubho  have  a  right 
of  access,  and  the  publication  of  which  only 
enlarges  ishe  right  of  audience.  The  proceedings 
of  a  court  of  justice  should  be  publisned  without 
check.  1  think,  therefore,  wo  may  freely  take 
into  account  the  character  of  this  action,  and  ti^e 
question  which  is  professed  to  be  involved  in  it. 
We  may  also  take  mto  account  the  nature  of  the 
plaintiff's  proceedings,  who  has  brought  three 
actions  on  the  same  report.  I  think  that  is  a 
vexatious  course  of  proceeding  on  his  part,  and 
that  he  should  be  required  to  ffive  security  for 
costs  of  a  moderate  amount.  Therefore,  m  all 
three  actions,  the  plaintiff  must  either  bring  into 
court  the  sum  of  502.  or  give  security  to  that 
amount ;  but  if  he  gives  security  in  respect  of  one 
appeal,  he  may  select  which  he  will  proceed  with. 

The  rest  of  the  Court  concurred. 

Order  made  accordingly. 

Solicitors  for  the  plaintiff,  OoHTf  FuUon^  and 
Carr, 

Solicitor  for  the  defendant  Brearley,  J.  Qoden. 

Solicitors  for  the  defendant  Hales,  Aahwslt 
Morris,  and  Oo. 

Solicitors  for  the  defendant  Clarke,  OhUds  and 
Oo.  

Friday,  March  1, 1878. 

(Before  B&amwell,  Bkbtt,  and  Cotton,  L. JJ.) 

BowTfK  V.  The  South  Metbopoutan  Cehbtebt 

COHPANT.  (a) 

Bwrial  fees — Incumbent^e  right  in  parishes  and 
districts—Cemetery  Actr-^  <J-  7  WUL,  4,  e,  129 
{Local  and  Personal),  ss.  18-22. 

By  a  private  Ad  to  establish  a  cemetery  it  was  pro- 
vided that  certain  fees  should  he  paid  by  the 
cemetery  company  to  the  inowmbent  of  the  parish 
or  other  ecclesiastical  district  or  division  from 
which  any  body  should  be  removed  for  thepwrpose 
of  interment  in  the  cemetery. 

The  Act  also  directed  that  a  portion  of  sttch  fees 
should  be  paid  over  by  the  ch^ji/rchwardens,  or 
chapelwarains,  to  be  by  them,  allied  among  the 
persons  entitled  by  law  or  custom  to  share  in  the 

(a)  Beported  by  W.  Applbtoh,  Esq.,  Barrister  at  Law. 


bwrial  fees  receivable  in  stieh  parishes  or  distrietM 
by  the  churchwardens  or  chapehoardens. 

After  the  passing  of  the  Act  three  separate  eedesias' 
tioal  districts — one  wiih,  and  the  other  two  with' 
out,  a  burial-ground^were  formed  out  of  the 
parish  of  Olapham — one  of  the  parishes  to  which 
the  Act  appUed  Before  wa  cemetery  was  estab' 
lished  the  parish  cnurchyard  of  CHapham  toos 
used  as  the  place  of  bwrial  of  persons  dying  in 
the  parish,  and  the  vicar  of  Olapham  for  the  time 
being  was  entitled  to  aUfees  on  such  burials. 

Held  (affirming  the  decision  of  the  Ex,  Div.),  that 
the  Act  applied  to  future  ecdeeiastical  distrieta 
loith  or  wUhout  burial  pUioes ;  and,  therefore^ 
that  the  incumbents  of  the  three  districts  were 
entitled  to  the  fees  under  the  Act,  as  against  (he 
vicar  of  Olapham, 

Vaughan  v.  The  South  Metropolitan  Cemetery 
Company  (1  John,  ^  Hem,  256;  30  L.  /.  265, 
Oh^  approved  and  affirmed. 

Appeal  from  Exchequer  Division. 

An  action  having  been  brought  by  the  fiev. 
Fitzwilliam  Wentworth  Atkins  Bowyer,  plaintiff, 
against  the  South  Metropolitan  Cemetenr  Com- 
pany to  recover  3242.  Is,  6a.,  the  amount  of  certain 
Dunal  fees  alleged  to  be  due  from  them  to  him  as 
rector  of  the  parish  of  Clapham,  and  the  Aev. 
Tliomas  Stantiu,  and  the  Bev.  Aubery  Charles 
Price,  and  the  Bev.  George  Forrester,  having 
claimed  to  be  reepectiveiy  entitled  to  portioDB  S. 
the  said  sum ;  by  an  order  of  the  Hon.  Mr.  Justice 
Field,  dated  25th  April  1877,  it  was  ordered  that 
all  further  proceedings  against  the  South  Metro- 
politan Cemetery  Company  be  stayed,  and  that 
they  shotild  pay  mto  court  the  sum  of  324L  7s.  6(i 
after  deducting  their  taxed  oosts,  and  also  that 
the  plaintiff  aud  the  claimants  should  proceed  to 
the  trial  of  an  issue  in  which  the  said  plaintiff 
should  be  plaintiff,  and  the  said  claimants  defen- 
dants, ana  that  ^e  question  between  the  said 
plaintiff  and  the  claimants  should  be  stated  for 
the  opiuion  of  the  court  in  the  form  of  a  special 
case.  In  accordance  with  the  said  order,  the  said 
parties  have  by  agreement  stated  for  the  opinion 
of  the  Exchequer  Division  the  following : 

Cass. 

1.  The  Bev.  Fitzwilliam  Wentworth  Atkins 
Bowyer  is  rector  of  the  parish  of  Clapham,  and 
has  heen  entitled  to  all  dues  and  fees  aocruinff 
and  appertaining  to  Uie  rector  or  incumbent  S 
the  parish  of  Clapham  since  the  25th  Feb.  1872, 
at  or  about  which  date  the  rectory  was  avoided  by 
the  death  of  his  predecessor. 

2.  The  Bev.  Dr.  Stantial  is  the  incumbent  of 
the  ecclesiastical  district  of  St.  John,  the  Bev. 
Aubrey  Charles  Price  is  the  incumbent  of  the 
ecclesiastical  district  of  St.  James,  and  the  Bev. 
George  Forrester  is  the  incumbent  of  the  ecde- 
siastical  district  of  St.  Paul.  The  said  districts 
of  St.  John,  St.  James,  and  St.  Paul  are  wholly 
comprised  within  the  limits  of  the  parish  A 
Clapham,  as  it  existed  at  the  time  of  the  passinsr 
of  the  Act  next  hereinafter  mentioned.  Tne  said 
several  incumbents  of  St.  John,  St.  James,  and 
St.  Paul  have  been  entitled  to  all  dues  and  fees 
accruing  or  appertaining  to  the  inhabitants  of  the 
said  districts  respectively  since  the  said  25th  Feb. 
1872.  The  said  incumbent  of  St.  John  has  been 
entitled  to  all  dues  and  fees  accruing  or  apper- 
taining to  the  incumbent  of  the  said  custrict  smoe 
the  18th  Jan.  1875. 
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3.  The  8011th  Metropolitan  Cemetery  Company 
were  incorporated  by  the  statute  6  &  7  Will.  4, 
c.  129,  and  it  is  by  the  said  statute  amongst  oUier 
things  enacted  as  follows : 

Sect.  18: 

And  be  it  fortfaer  enaoted,  that  upon  the  intennent  of 
•fory  penon  wtthin  the  oonaeozated  part  of  the  said 
oametcvy  who  shall  appear  by  the  books  of  the  oomnuiy 
to  haye  been  removed  for  the  purpose  of  interment  from 
the  parish  in  which  the  cemetery  shall  be  sitnated,  or 
from  any  narish  in  the  county  of   Surrey  adjoining 
thsreto,  or  nom  any  of  the  parishes  of  Lambeth,  Blatter- 
seai  and  Wandsworth,  in  the  said  connty  of  Sarrejr^  or 
from  any  parish  within  the  cities  of  London  or  West- 
nunster,  or  the  borongh  of  Sonthwark,  according  to  the 
fimiiB  thereof  settled  and  described  in  an  Act  passed  in 
the  second  and  third  years  of  the  reign  of  his  present 
Hajeety,  entitled  "An  Act  to  settle  and  describe  the 
divisions  of  counties  and  the  limits  of  cities  and  boroughs 
in  England  and  Wales  so  far  as  respects  the  election  of 
members  to  serve  in  Parliament,"  the  said  company 
shall  pay  nnto  the  inonmbent  for  the  time  being  of  the 
chnroh  or  chapNal  in  the  parish  or  other  ecclesiastical 
^strict  or  division  of  the  parish  from  wliich  snoh  person 
shall  be  so  removed  the  fees  following  (that  is  to  say),  in 
esse  such  perscm  shall  be  interred  within  any  vanlt, 
Qstaoomb,  or  brick  grave,  the  fee  of  twenty  shillings, 
nd  in  case  snoh  person  shall  be  interred  in  the  open 
gnmnd,  the  fee  of  seven  shillings  and  sixpenoe. 

8eot.22: 

And  be  it  further  enacted,  that  every  snoh  inonmbent 
■hall  jpf  to  the  ohnrdhwardens  or  ohapelwardens  for  the 
time  Dein|f  of  his  chnroh  or  ohapel  ont  of  every  sum  of 
^eniy  shillings  that  he  shall  receive  by  virtue  of  this 
Act  in  respect  of  interments  in  any  vanlt,  oatacomb,  or 
onok  grave  in  the  said  cemetery,  the  sum  0^  twelve 
spilhngB,  and  out  of  every  sum  of  seven  shillings  and 
Bxpenoe  in  respect  of  interments  in  the  open  ground  of 
the  Bsid  oemetery,  the  sum  of  three  shimngs  and  six- 
PMce,  to  be  respectively  paid  and  applied  oy  them  in 
the  same  manner  and  amongst  the  same  persons  (in- 
dndiiig  the  incumbents  of  such  churches  and  chapels), 
•ad  in  the  same  proportions  as  the  fees  or  interments 
which  the  said  ohurohwardens  and  ohapelwaxdens  are 
entitled  to  receive  in  their  respective  parishes,  districts, 
or  oirisions  of  parishes  are  and  ought  by  law  or  custom 
w  be  paid  and  applied. 

Sect.  23: 

And  it  be  further  enacted,  that  all  fees  payable  by  the 
■ud  oompanv  by  virtue  of  this  Act  shall  be  paid  to  the 
Inonmbent  zor  the  tame  being  of  the  church  or  ohapel  in 
'BspMt  of  which  ^e  same  are  payable,  notwithstanding 
^  Bsy  not  have  been  the  incumbent  thereof  at  the  time 
ue  interment  took  place  for  which  such  fee  is  paid,  or  at 
we  time  when  the  half-yearly  settlement  of  accounts 
^  madeu  and  the  receipt  of  the  incumbent  for  the  time 
tttoff  shall  be  an  effectual  disdiarge  to  the  said  company 
«*  the  fees  payable  by  them  by  virtue  of  this  Act 

Sect  24 : 

I'l^ded  always,  and  be  it  further  enacted,  that  upon 
w^oession,  resignation,  removal,  or  death  of  the  incum- 
MBt  of  anv  chu»}h  or  chapel,  to  whom  fees  are  payable 
^the  said  company  by  virtue  of  this  Aot^  such  inoum- 
Dent,  his  executors,  antninistrators,  or  assigns,  shall  be 
nteiled  to  receive  so  much  of  the  sum  payable  at  the 
■^-jMrly  day  of  settlement  of  accounts  which  shall 
JWsn  next  after  such  cession,  resignation,  removal,  or 
<ttath,  SB  shall  have  accrued  for  snoh  fees  from  the  last 
P^oedbg  day  of  settlement  of  acoounts,  or  from  the 
^le  whoi  such  incumbent  became  first  entitled  in  fact  or 
07  relation  of  law  to  receive  tiie  fruits  of  his  living  (as 
hM  oase  may  require)  up  to  the  day  of  such  cession, 
'wgaation,    removal,   or   death,  and  the  incumbent 
inio  Bhall  be  appointed  in  his  place  shall  and  may 
^▼«i    zeoeive,    and  retain    the  residue  of  the    said 
"^1   and   the   incumbent  of   any  church  or  chapel, 
^^?  shall   receive   from   the    said  company  any  sum 
wbioh  in  pursuance  of  the  directionB  hereinbefore  con- 
^''^  is  to  be  divided  as  aforesaid  shall  account  for  the 
■y*  nith  the  preceding  incumbent,   his    exeontors,  1  "-^"  *«-«.«.  »«v,« 
"^Bumstrators,  or  assigns,  and  pay  over  to  him  or  them      or  sexton  for  the 
"^^oi^ly,  and  the  said  company  shall  not  be  liable  to  I  respeotiTely. 


to  the  application  thereof,  and  in  like  manner  the 
incumbent  for  the  time  being  of  any  church  or  chapel  in 
respect  of  which  any  arrears  of  fees  are  payable  to  the 
said  company,  shall,  upon  the  receipt,  duly  aooount  for 
and  pay  over  the  same  unto  the  preceding  incumbent,  his 
executors,  administrators,  or  assigns,  or  other,  the  penon 
entitled  thereto,  and  the  company  shall  not  be  answerable 
or  accountable  to  any  per&on  other  tlum  the  actual  in- 
cumbent for  the  time  being  for  the  payment  of  any  fees 
or  arrears  of  fees  under  or  by  virtue  of  this  Act. 

4.  In  pursuance  of  the  provisions  of  the  said 
Act,  the  said  South  Metropolitan  Oemetery  Com- 
pany established  and  mamtained  a  cemetery  at 
Korwood,  in  the  county  of  Surrey,  and  a  part 
thereof  was  set  apart  for  the  interment  of  the 
dead,  according  to  the  rights  and  usages  of  the 
United  Church  of  England  and  Ireland,  and  was 
duly  consecrated  for  that  purpose  by  the  bishop 
of  the  diocese. 

5.  The  parish  of  Clapham  is  a  parish  in  the 
county  of  Surrey,  adjoining  the  parish  in  which 
the  said  cemetery  is  situated,  withm  the  meaning 
of  the  18th  section  of  the  said  Act. 

6.  For  some  years  previous  to  Ihe  establishment 
of  the  said  oemetery,  the  churchyard  of  the  parish 
church  of  Clapham  was  used  as  the  place  of  inter- 
ment of  persons  dying  within  the  said  parish,  and 
the  rector  or  incumbent  of  Clapham  for  the  time 
being  was  entitled  to  all  fees  arising  or  accruing 
in  respect  of  such  interments,  excepting  as  here- 
inafter mentioned. 

7.  None  of  the  said  districts  of  St.  John,  St. 
James,  or  St.  Paul  were  in  existence  at  the  date 
of  the  passing  of  the  said  Act. 

8.  The  chapel  or  church  of  St.  James  was 
originally  set  apart  from  the  said  parish  by  deed 
dated  the  5th  Nov.  1829  (which  is  set  out  in  the 
Appendix  hereto. 

9.  The  said  deed  contained  a  power  to   the 
trustees  of  the  said   chapel  or  onnroh  therein 
appointed  to  sell  vaults  or  pieces  of  ground  Iving 
or  oeing  in  or  under  the  said  chapel  or  church  for 
private  places  of  interment,  for  a  price  not  less 
than  would,  at  the  time  of  such  sale,  have  been 
payable  to  the  rector  of  Clapham  for  the  time 
being  upon  similar  sales  of  vaults  or  pieces  of 
ground  in  the  parochial  cemetery.     And  it  was 
thereby  declarea  that  the  said  trustees  should  stand 
possessed  of  the  purchase  moneys  thereof,  upon 
trust  to  pay  to  the  rector  of  Clapham  for  the  time 
being  the  sum  he  would  be  entitled  to  receive  for 
the  sale  or  grant  of  a  similar  vault  or  parcel  of 
ground  in  the  parochial  oemetery  for  the  time 
being  of  the  parish  of  Clapham,  to  retain  the 
surplus  for  the  discharge  of  a  certain  debt  upon 
the  church,  and  to  pay  over  the  residue,  if  any,  to 
the  minister  thereof  for  the  time  being,  for  his 
own  absolute  use  and  benefit. 

10.  The  said  deed  further  provided  that  on 
every  funeral  which  should  take  place  at  or  within 
the  said  chapel,  the  rector  of  the  parish  church  of 
Clapham,  and  also  the  clerk  ana  sexton  thereof 
respectively  for  the  time  being,  should  be  entitled 
to  ihe  same  dues  and  fees  as  they  would  respeo- 
tively  have  been  entitled  to  in  case  such  funeral 
had  oeen  performed  at  or  within  tlie  said  parish 
church  or  the  parochial  cemetery  thereunto  be- 
longing, and  the  surplus,  if  any,  of  the  said  dues 
and  fees  which  should  be  received  upon  every 
such  funeral  should  belong  to  the  minister,  clerk, 

time  being  of  the  said  ohapel 
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11.  The  said  deed  oontained  similar  provisions 
in  respect  of  the  rights  of '  the  rector  of  Clapham 
for  the  time  bei^g  to  dues  or  fees  for  erery  monu- 
mental atone  or  slab,  or  other  erection,  which 
should  from  time  to  time  be  erected,  set  up,  or 
&Btened  within  the  said  chapel.  And  it  was 
fdrther  provided  that  proper  entries  of  all  burials 
which  should  take  place  at  the  said  chapel  should 
be  made  by  the  minister  thereof  for  the  time 
being  as  well  in  the  parochial  register  book  as  in 
the  register  thereinbefore  directed  to  be  kept  in 
the  vestry  room  of  the  said  chapel. 

12. -The  chapel  of  St.  Paul  was  built  in  pur- 
suance of  a  private  Act  of  Parliament  (53  Geo.  3, 
0.  56),  and  by  sect.  18  thereof  it  was  provided  as 
follows,  namely : 

And  be  it  farther  enaoted  that  nothing  herein  oca- 
tained  ahall  extend  or  be  oonstmed  to  extend  to  affect  or 
prejndioe  the  right,  title,  intcveat,  olidm,  or  demand  of 
the  rector  of  the  said  jMuish  tor  the  tiine  being  of,  in, 
and  to  any  £aater  offenng,  oblatioDfl,  enrplioe  f ees,  fees 
for  burials,  or  vaults,  or  monoments  in  the  said  ohapel, 
or  other  eooleaiaetioal  rights,  dnee.  beneflte,  or  advan- 
tBffee  whatsoever  arising  within  tne  said  parish  and 
belonging  to  the  said  re<%>r  for  the  time  being,  but  the 
same  shall  oontinne  in  snoh  and  the  same  manner  as 
thev  wonld  or  ought  to  have  done  in  oaee  that  this  Act 
had  not  been  passed. 

13.  The  district  of  St.  John  was  oonstitnted  by 
Order  in  Oouncil  dated  the  2nd  Nov.  1842,  the 
district  of  St.  James  by  Order  in  Council  dated 
8th  June  1854,  and  the  district  of  St.  Paul  by 
Order  in  Ooundl  dated  the  80th  April  1861.  The 
said  Orders  in  Council  are  set  out  in  the  ap- 
pendix to  this  case,  and  marked  respectively  A.  B. 
and  C. 

14.  By  the  said  Orders  in  Council  it  was 
respectively  provided  that  marriages,  baptisms, 
and  churcbings  should  be  solemnised  and  per- 
formed in  the  chapel  or  church  of  each  of  the  said 
districts  respectively,  and  that  the  fees  arising 
therefrom  snould  he  received  by  the  minister  or 
inonmbent  for  ^e  time  being  of  the  said  chapel 
or  church.  No  mention  of  burial  fees  was  made 
in  the  said  orders,  nor  has  any  burial  ground  ever 
been  attached  to  any  of  the  said  districts. 

15.  From  the  time  of  the  creation  of  the  said 
districts  to  the  25th  Feb.  1872,  all  fees  for  burials 
payable  under  the  18th  section  of  the  said  Act  of 
o  &  7  Will.  4,  c.  129  in  respect  of  persons  re- 
moved for  the  purpose  of  interment  from  the 
several  districts  hereinbefore  mentioned,  were  paid 
to  the  rector  of  Clapham  for  the  time  being,  ex- 
cepting so  far  as  hereinbefore  mentioned. 

16.  For  the  purpose  of  this  case  it  is  agreed 
that  the  fees  payable  under  the  18th  section  since 
the  25th  Feb.  1872,  and  up  to  the  31st  Dec.  1876, 
in  respect  of  persons  removed  for  the  purpose  of 
interment  from  that  part  of  the  original  parish  of 
Clapham,  not  included  in  the  several  ecclesiastical 
districts  hereinbefore  mentioned,  and  the  ecclesiasti- 
cal district  of  All  Saints  (ezdnsive  of  the  district  of 
Christ  Oharch  which  is  not  affected  by  this  case) 
amount  to  199L  12«.  6(2.  The  fees  for  persons  so 
removed  from  the  districts  of  St.  John,  St  James, 
and  St.  Paul  within  the  same  period  to  66L, 
922.  7«.  6d,  and  1251.  17«.  6d,  respectively.  The 
Question  for  the  opinion  of  the  court  is,  whether 
tne  said  rector  oi  Clapham  is  entitled  to  all  or 
any,  and  which  of  the  said  several  sums  of  661,, 
92L  7«.  6d.,  125Z.  17«.  6(2.,  as  against  the  incum- 
bents of  the  said  several  ecclesiastical  districts 
respectively. 
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At  the  time  of  the  statute  6  &  7  WilL  4^  c.  129, 
there  were  in  existence  certain  ecclesiastical  dis- 
tricts or  divisions  of  the  parishes  mentioned  or 
referred  to  in  the  18th  section  of  the  said  Act  to 
which  burial  grounds  were  attached,  and  the 
incumbents  of  which  were  duly  entitled  to  solem- 
nise  and  perform  burials  in  the  said  district. 

The  burial  fees  received  for  instance  in  respect  of 
interments  in  the  vaults  and  churchyard  of  the 
district  of  St.  Matthew,  Brixton,  were  paid  to  the 
churchwardens  for  the  time  being  of  tne  said  dis- 
trict chnrch,  and  some  fixed  part  thereof  was  paid 
over  to  the  rector  for  the  time  being  of  the  parish 
of  St.  Mary,  Lambeth,  out  of  which  the  said  dis- 
trict was  formed,  and  the  residue  thereof  wan 
applied  partly  in  payment  of  the  surplice  fees  of 
the  incumbent  for  the  time  being  of  the  said 
district  parish  of  St.  Matthew,  and  m  payment  of 
the  fees  of  the  derk  and  sexton  of  the  said  diatriot 
church. 

The  case  was  argued  before  Cleasby,  B.,  who 
gave  judgpaent  for  the  defendants. 

The  plaintiff  appealed. 

Meadows  Whiie,  Q.C.  and  Keneilm  Dighy  for 
the  plaintiff. — If  sects.  18  and  22  are  construed 
together,  the  words  "remove  for  the  purpose  of 
interment "  should  be  expanded  into  "  remove  for 
the)  purpose  of  interment  from  the  parish  bmiai 
place  to  the  oemetery."  Sect.  18  is  onl^  meant  to 
apply  to  a  removal  from  parishes  or  districts  where 
there  was,  when  the  Act  was  passed,  already  a 
burial  pla(3e.  The  vicar  of  Clapham  would  hare 
been  entitled  to  the  fees  before  these  distriets 
were  constituted,  and  his  rights  in  that  respect  have 
not  been  altered.  The  Act  was  passed  to  oompen- 
sate  dersymen  whose  incomes  were  diminished  by 
reason  of  the  cemetery.  In  this  case  the  iBoum- 
bent  of  the  district  church  gets  more  and  the  vioar 
of  the  parish  less  than  he  would  have  done  if  the 
Act  hful  not  been  passed.  Vaughan  v.  Metrcpoli' 
tan  Oemeterv  Company  (30  L.  J.  265,  Ch. ;  1  John. 
A  Hem.  25o)  is  wrouff,  and  should  be  overruled. 
They  also  cited  and  ref  eired  to 

Topsail  V.  jRwTsrs,  Hob.  175  : 

BurdaoiMB  v.  ham^aeter^  1  Salk.  882 ; 

5jpry  V.  GoZZop,  16  M.  &  W.  716,  and  indgment  by 

Pollock,  G.B.,  at  p.  730 : 
Phillimore'8  EodeaiMtioal  Law,  vol.  1  p.  862 ; 
QHhort  V.  Busfford,  8  PhiL  Bep.  885  ; 
14  &  15  Yiot.  o.  97,  a.  2. 

Oharle$,  Q.C.  (BuOen  with  him)  for  the  defen- 
dants.— ^The  qnestion  turns  wholly  upon  ihe  con- 
struction of  sect  18.  That  section  was  intended 
to  apply  to  future  ecdesiastioal  districts.  Nothing 
is  taken  away  by  the  Act,  and  therefore  nothing 
is  due  bv  way  of  compensation  to  the  plainti£ 
Before  Clapham  churchyard  was  closed  all  the 
parishioners  might,  if  they  liked,  have  been  buried 
there.  The  fallacy  underlyinjv  the  contention  of 
the  other  side  is  that  such  roe  is  payable  in  re- 
spect of  the  particular  work  done,  tt  is  not  so; 
fees  were  an  endowment  in  respect  of  the  cloggy- 
man's  whole  general  work.  The  language  of 
sect.  22  is  not  sufficient  to  control  that  of  sect.  18. 
Sect.  22  is  appUcable  only  to  particular  oases 
where  churchwardens  were  "W  law  entitled  to  re- 
ceive fees.  The  decision  in  Vaughan  v.  The  SoiUh 
Metropolitan  Cemetery  Comoany  (80  L.  J.  265, 
Ch.;  1  John.  A  Hem.  256)  is  right,  and  the 
reasons  given  by  Page  Wood,  Y.C,  in  his  tjudg- 
ment,  are  arguments  fOT  the  defendants  in  this  case. 
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Msadows  White,  Q.G.  replied 

Bkauwsll,  KJ. — ^I  am  of  opinion  that  the 
judgment  of  Gleasbj,  B.  shoold  be  affirmed.  I 
do  not  feel  able  to  speak  with  oonfidenoe,  dealing, 
as  I  am,  with  a  matter  very  unfamiliar  to  courts 
of  common  law,  and  having  to  construe  a  statute 
which,  as  it  is  a  privaiie  Act,  one  may,  perhaps,  be 
permitted  freely  to  find  fault  with,  and  upon 
which  it  is  extremely  difficult  to  put  a  meaning. 
The  question  is,  whether  sect.  18  of  the  Act 
applies  to  future  as  well  as  to  present  eoolesias- 
tidA  districts  or  parishes,  and  whether  it  includes 
districts  which  have  not,  as  well  as  those  which 
have,  and  districts  which  in  the  future  will  have 
not,  as  well  as  those  which  will  have,  graveyards 
of  their  own.  It  will  perhaps  assist  in  enabling 
us  to  construe  the  section,  if  we  bear  in  mind  the 
condition  of  legislation  when  this  Act  was  passed. 
Compensation  was  being  made  to  clerfj^ymen  whofle 
inoomes  were  likel  v  to  he  affected.  Now  in  words 
sect.  18  includes  future-to-be-created,  as  well  as 
actoally  existing,  divisions  of  the  parish.  I  think 
there  is  nothing  unreasonable  in  that.  At  first 
sight  it  may  appear  a  little  unreasonable  that, 
upon  a  new  district  being  made  with  a  burial 
ground  which  would  belong  to  the  mother  church 
by  the  original  constitution  of  the  district,  the 
incumbent  should  have  these  fees  under  sect.  18. 
The  answer  is,  that  if  the  district  existed  before 
the  Act  was  passed,  the  hardship  would  be  the 
sftme^  and  it  is  quite  certain  that  in  that  case, 
under  sect.  18,  the  incumbent  of  the  district  would 
get  his  share  of  the  fees.  I  can  see  nothing  unrea^on- 
able  in  holding  that  sect.  18  applies  in  terms  to 
both  classes  of  cases,  existing  and  future  districts 
which  have  a  graveyard.  Ifsc,  is  there  anything 
unreasonable  in  holding  that  districts  without  a 
graTe^ard  come  within  sect.  18  P  I  think  not 
The  Ticar  of  the  parish  no  doubt  is  entitled  to  be 
heard  in  all  these  matters,  and  provision  might  be 
made  that  no  diminution  of  his  income  should 
take  place  during  his  lifetime;  but  why,  in  principle, 
after  the  death  of  the  existing  incumbent  of  the 
parish,  should  not  the  incumbent  of  the  district 
without  a  graveyard  have  his  share  of  the  fees  for 
the  burial  of  persons  dving  in  the  district  P 
Neither  the  incumbent  of  the  parish  nor  of  the 
district  does  any  work  in  connection  with  the 
burial&  I  can  see  no  reason  why  the  incumbent 
of  the  parish,  who  has  not  the  work  to  perform, 
should  be  paid  these  fees  any  more  than  the  in- 
oumboit  of  the  districts  without  a  graveyard  who 
cannot  perform  it.  These  fees  are  part  of  the 
church  emolument,  part,  as  it  were,  of  the  gains 
of  the  church  in  that  district  Suppose  for  a 
moment  a  parish  A.  and  within  it  a  district  B. ; 
A.,  we  will  say,  has  a  gpraveyard,  B.  has  not.  Two 
men  of  equal  merit  are  appointed  as  incumbents 
of  A.  and  B.  The  burial  of  the  dead  of  B.  is 
work  which  the  incumbent  of  A.  will  not,  and  the 
incumbent  of  B.  cannot  do ;  why  should  not  the 
incumbent  of  B.  receive  these  feesP  There  is 
nothing  therefore  unreasonable,  I  think,  in 
saying  that  sect.  8  applies  to  future  -  to-be- 
created  districts,  with  or  without  a  graveyard,  as 
weU  as  to  districts  existing  at  the  passing  of  the 
Act.  The  next  question  is,  does  sect.  22  cut  down 
the  effect  of  sect.  18  P  If  there  is  anything  in  sect. 
22  to  show  that  the  Legislature  do  not  mean  what 
is  the  natural  sense  at  the  words  in  sect.  18,  but 
something  short  of  what  they  naturally  signify, 
then  we  uught  to  limit  our  construction  of  sect. 


18.  But  I  cannot  see  that  sect.  22  does  that;  in 
fact,  I  cannot  see  quite  what  it  does  da  J  tUinkt 
however,  that  whoever  drew  it  had  in  his  mind 
an  impression  that,  in  all  cases  where  there  were 
incumbents,  there  were  also  gravevards  and  church- 
wardens who  were  entitled  to  fees,  because  he 
seems  to  suppose  that  in  every  case  when  the 
incumbent  receives  the  fees  on  interments  he  will 
have  churchwardens  entitled  to  receive  a  portion 
of  them.  I  think  the  section  was  drawn  under  a 
mistake.  It  would  be  clearly  wrong  to  cut  down 
the  plain  meaning  of  language  used  in  an  Act  of 
Parliament  because  you  nnd  inconsistent  words 
in  another  part  of  the  Act,  which  has  been  passed 
under  an  erroneous  supposition.  I  think  this 
section  was  so  passed,  and  that  it  was  not  meant 
to  cut  down  sect.  18.  I  think  the  decision. in 
Vaughan  v.  The  South  Metropolitan  Oemetery 
Oompawy  {vhi  ev/p.)  which  has  stood  for  seventeen 
years  is  right,  and  if  I  required  stronger  reasons 
for  the  conclusion  I  have  come  to,  that  case  would 
afford  them. 

Brett,  LJ*. — ^The  question  is  whether  two  sums 
of  20«.  and  Is.  6d.  ought  properly  under  sect  18 
of  the  Act  to  be  paid  by  the  cemetery  company 
to  the  vicar  of  Glapham,  or  to  the  incumbents  of 
three  districts  in  the  parish  of  OlaphaoL  All  the 
districts  for  the  purposes  of  our  decision  are  the 
same;  they  are  all  formed  under  the  Ohurch 
Building  Acts,  since  the  private  Act  which  we  are 
asked  to  construe  was  passed.  I  think  that,  as 
between  the  vicar  of  Glapham  and  the  incumbents 
of  the  three  districts,  the  fees  in  dispute  are  to  be 
divided  amouflrst  the  incumbents,  and  not  go  to 
the  vicar  of  Clapham.  I  think  so  on  the  con- 
struction of  sect.  18.  If  it  is  made  out  that  those 
words  work  an  injustice,  that  is  no  argument 
against  the  natural  construction  being  put  upon 
clear  words.  I  think  there  is  no  injustice  worked, 
and  I  also  think  there  is  nothine  in  sect.  22  to 
deprive  the  words  in  sect.  18  of  their  ordinary 
and  natural  meaning.  Sect.  18  points  distinctly 
to  what  might  have  l>een  done  under  the  Ghurcu 
Building  Acts.  Under  those  Acts  the  parish 
might  have  been  divided  into  separate  parishes. 
It  might  have  been  formed  into  ecclesiastical 
districts  with  certain  righte  and  liabilities,  or  part 
of  the  parish  might  have  been  taken  off  and  jomed 
to  and  consoliaated  with  another  parish.  As 
to  what  existed  at  the  time  of  the  passing  of 
the  private  Act,  I  cannot  bring  myself  to  doubt 
that  districts  both  with  and  without  church- 
yards were  intended  to  be  included  in  sect.  18. 
Districts  with  and  without  churchyards  might 
have  existed  after  the  passing  of  the  Act.  Sect* 
18  deals  with  the  period  of  time  when,  in  the 
future,  a  body  is  to  be  removed,  and  it  deals 
with  all  the  cases  for  which  the  Ghurch  Build- 
ing Acts  provide.  It  would  apply  equally  to 
a  parish  divided  into  separate  parishes ;  then  it 
goes  on,  "or  other  ecclesiastical  district  or  division 
of  the  parish  from  which  such  person  shall  be  so 
removed,"  dealing  with  the  time  of  removal,  the 
place  from  which  the  body  is  removed  as  either  a 
parish,  or  district,  or  division.  Therefore,  upon 
the  face  of  sect.  18,  the  words  seem  clear.  But  it  is 
then  said  that  they  will  work  iigustice,  and  if  pro- 
bable injustice  is  shown,  they  are  not  to  be 
construed  according  to  the  proper  canons  of 
construction.  I  do  not  think  they  do  work 
injustice.  The  argument  used  to  show  injustice 
is  to  say  that  these  fees  are  paid  by  way  of  com- 
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pensaiaon,  and  it  is  therefore  oontended  that  it  is 
nnjast  to  pay  them  to  anyone  but  to  the  person 
who  has  lost  the  opportunity  of  eaminf^  them. 
That  argnment  rests  apon  the  assumption  that 
fees  are  paid  merely  for  the  burial  in  respeot  of 
which  they  become  due.  I  agree  with  Lord 
Hatherley  that  it  is  not  so.  In  fact  and  in  reason 
I  think  customary  fees  in  a  parish  arose  in  this 
way :  the  clergyman  has  to  perform  many  duties 
throughout  the  year,  and  to  the  whole  parish ; 
with  re^^ard  to  the  churchyard,  he  has  to  keep  it  in 
order,  it  is  his  freehold;  his  duties  are  in  fact 
the  set  of  duties  which  he  owes  the  whole  parish. 
By  custom  fees  are  attached  to  some  of  the 
duties,  but  the  custom  is  conclusive  to  show 
that  they  are  not  in  payment  for  the  parti- 
oular  work  done.  There  is  work  to  which 
no  fees  are  attached.  If  that  is  so,  it  might 
be  unjust  to  say  to  the  vicar,  "You  will  still 
perform  all  the  daty  of  the  parish,  but  part  of  the 
Durial  fees  shall  ^  to  the  mcumbent  of  the  dis- 
trict." But  that  IS  not  the  fact  here,  because  all 
the  duty  which  the  vicar  of  Glapham  used  to  per- 
form in  respect  of  the  districts  has  been  taken  away 
or  gone  into  other  hands,  and  it  is  the  incumbent 
of  the  district  who  has  now  to  perform  it.  But  if 
there  is  any  injustice,  I  do  not  see  how  that  would 
enable  us  to  construe  sect.  18  apart  from  its  plain 
meaning.  As  to  sect.  22  I  have  an  opinion  as  to 
its  constmotion,  but  I  do  not  think  it  necessary 
to  say  what  that  opinion  is.  All  I  can  say  is  that, 
in  my  view,  there  is  nothing  to  take  away  the  plain 
and  ordinary  meaning  of  the  words  in  sect.  18. 
According  to  that  plain  and  ordinary  meaning  I  am 
of  opinion  that  our  judgment  should  be  ror  the 
defendants. 

OoTTON,  KJ. — ^The  question  is  whether  or  not 
certain  payments  should  be  made  by  the  cemetery 
company  to  the  vicar  of  Glapham,  or  to  the  incum- 
bente  of  three  districts  in  the  parish.  I  am  of 
opinion  that  the  sums  are  to  be  paid  to  the  incum- 
bents of  the  districts.  The  first  question  seems 
to  be,  is  sect.  18  confined  to  districts  existing  at 
the  time  of  the  passing  of  the  ActP  There  is 
nothing  in  the  language  of  the  section  to  say  so. 
It  might  have  been  said.  But  the  Legislature  knew 
that  separate  districts  were  about  to  be  constituted 
under  the  Church  Building  Acts,  and  the  private 
Act  which  was  passed  in  view  of  the  large  in- 
crease in  population  in  that  neip^hbourhnod 
applies  only  to  separate  parishes  and  districts 
to  be  constituted  under  the  Church  Building  Acts. 
The  argument  is  that  the  section  only  applies 
to  the  incumbents  of  ecclesiastical  districts  wnere 
burials  are  possible,  and  it  was  attempted  to  be 
made  out  by  arguing  that  "removal"  in  the 
section  means  taking  away  the  body  from  some 
place  where  burials  are  possible,  and  not  a 
physical  removal  merely.  I  do  not  think  that  a 
fair  construotioi.  One  ought  to  see,  in  con- 
struing an  Act  of  Parliament,  whether  there  is 
anything  which  makes  it  necessary  to  place  upon 
the  words  any  but  their  plain  and  strict  meaning. 
I  think  there  is  no  reasonable  doubt  on  the  con- 
struction of  the  words  here.  A  ^reat  part  of  the 
argnment  was  founded  upon  this  Act  being  by 
way  of  making  compensation,  and  it  was  said  that 
the  vicar  of  the  parish  was  to  be  compensated  for 
ihe  loss  of  worK  in  respect  of  which  the  fees 
were  payable.  But  the  Act  says  nothing  about 
nuJdng  any  oomptosation  fbr  fees  fbr  work  which 
might  have  been  done.    The  only  recital  in  the 


Act  seems  to  show  that  it  was  an  Act  to  provide 
for  the  inabilitv  of  the  existing  ohurohes  to  bary 
the  dead,  and  oodies  like  the  cemetery  oompany 
were  coming  to  Parliament  in  order  to  gat 
powers  to  do  it  for  them.  The  Act  says  that 
mcumbents  shall  be  paid  a  certain  sum,  noi 
saying  anything  about  compensation,  but  oaly  a 
sum.  We  are  not  able  to  give  a  different  oon- 
struction  to  sect.  18  than  the  plain  words  will 
bear.  But  it  is  said  that  sect.  22  comes  in  and 
alters  that  meaning.  I  a^ree  that  sect.  22  mast 
be  looked  at  in  construing  the  Act,  bat  the 
utmost  that  can  be  said  is  this — that  the  framer 
of  the  section  supposed  that  within  the  district  in 
all  the  parishes  there  were  churchwardens  who 
were  entitled  to  fees  for  burials.  Tou  cannot  say 
that  sect.  22  is  to  be  construed  as  an  interpreta- 
tion clause  of  previous  sections.  It  is  not  neces- 
sary or  right  to  put  a  construction  upon  it.  It  is 
enough  to  sav  tlukt  it  may  not  be  applicable  to  all 
districts.  That  it  can  be  so  applied,  in  ray 
opinion,  is  not,  and  cannot  be,  a  neoessary 
conclusion. 

Judgment  affirmed. 

Solicitors  for  the  plaintiff,  Patenon^  Snow,  and 
Bloxam, 

Solicitors  for  the  defendants,  LoveU,  Son^  and 
PUfidd.  

Thursday,  Feb.  28, 1878. 

(Before  Br^icwbll,  Brbtt,  and  Cottov,  L.JJ.) 

Thb  Attornet-Genbr/ll  v.  Moo&b.  (a) 

PendUiea—S  ^  4i  Vict.  c.  97,  s.  16— 2V>  whom  pay- 
able, the  Oraum  or  borough — Munieipal  Oorpora- 
tions  A£t(b^6  WiU.  4,  c.  76),  s.  126. 

The  effect  of  h  St  ^  WUL  4>,  c.  76,  s.  126,  oiwi  3  j*  4 
Viet,  0,  97,  8, 16,  ia  thai  penaUiee  recovered  under 
ihe  latter  eection  in  a  summary  manner  before 
juetiees  of  a  borough  hamng  a  eeparate  court  cf 
otior^  eeewyM  go  to  the  borough  and  not  to  the 
urown. 

Judgment  of  the  Exchequer  Division  affirmed^ 

AppEiJi  from  the  Exchequer  Division. 

Information  by  the  Attorney-General  against  the 
clerk  to  the  justices  of  the  borough  of  Warwick,  to 
recover  a  sum  of  11. 10s,,  being  fines  received  by  the 
defendant  as  such  clerk,  and  alleged  to  be  payable 
to  Her  Majesty.  By  the  consent  of  the  parties  a 
case  was  stated  under  22  A  23  Vict,  a  21,  s.  10, 
which  disclosed  the  f  oUowinp^  facts : — 

The  borough  of  Warwick  is  one  of  the  boroughs 
contained  in  schedule  A.  of  5  &  6  Will.  4,  a  76,  as 
having  a  commission  of  the  peace.  It  has  also  a 
separate  court  of  quarter  sessions. 

On  the  29th  May  1876  one  Amos  Dalton  was 
convicted  before  two  of  the  jnstioes  of  the  peace  of 
the  borough  of  a  breach  of  sect.  16  of  3  &  4  Yict. 
c.  97,  for  that  he  did  unlawfully  and  wilfully 
obstruct  and  impede  one  Robert  Billington,  then 
beiug  in  the  execution  of  his  duty  on  the  Great 
Western  Railway  within  the  borough,  and  he  was 
adjudged  to  forfeit  and  pay  the  sum  of  5s.,  to  be 
paid  and  applied  according  to  law. 

On  the  6th  Sept.  1876  one  John  Beeves  was 
convicted  and  adjudged  to  forfeit  and  pay  the 
sum  of  12.  5s.  for  a  similar  offence. 

Both  these  fines  were  received  by  the  defen- 
dant, and  were  claimed  by  the  Lords  Commis- 
sioners of  Her  Majesty's  Treasury  as  belonging 

(a)  Beported  Ij  P.  B.  Htttchiss,  Esq.,  BuKist«r-ab»I*w. 
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to  theOoffMoKdated  gand,  aiid  aa  bffag  payable  by 
the  defendant  to  the  reoeiver  of  fines,  on    tbe 

r-ooad  ibat,  ntxm  the  right  oonstniietion  of 
ft  4  Yiot.  o.  97,  a.  16,  the  aaid  finea  ware  forfeit, 
and  ■  thevelbrB  payable,  to  •  Ber  Mi^aaty.  Tbe  de- 
fendant, however,  deolined  to  pay  over  theae  finea 
to  Bar  Migea^,  oonteuoting  toatr  upon  the  rWht 
conatmetion  of  5  d;  6  WUl.  4,  c.  7o,  a.  Id6,  they 
ODght  to  be  paid  to  tjhe  treaanrer  of  the  boroagb 
to  the  credit  and  an  aooonnt  of  the  boroogh  fond, 
iaaamiich  as  the  Aot  onder  which  the  penalties 
were  recpvered  is  not  an  Aot  relating  to  trade  so 
as  to  bring  it  within  the  proyisiona  of  the  last- 
mentioned  section. 

The  qneetion  for  the  opinion  of  the  coart  was 
whe^er  the  fines  ought  to  be  paid  to  Her 
Majesty  or  not. 

The  Excheqner  Division  (Kelly,  C.B.  and 
Cleasby  and  Pollock,  BB.)  gave  judgment  for  the 
defendant  (reported  37  L.  T.  Bep.  N.  S.  610),  and 
the  Attorney- Greneral  appealed. 

By  5  &  6  Will.  4,  c.  76  (the  Municipal  Corpora- 
tions Act)  8. 126 : 

When,  l^  any  Aot,  any  penaltieB  or  focfeitarea  ace  or 
shall  hffeafter  be  made  reooverable  in  a  snmmary  man- 
aer  before  any  justice  or  jnatioea  of  the  peace,  and  by 
nohAct  leapeetiTely  the  same  an  or  ahall  be  linitea 

■ad  m^  pojyiUsdeto  Hia  Majesty In  eyeiy  aaoh 

oaee  the  same,  if  reooyexad  and  adjndgi^d  before  any 
justice  of  any  boipongh  in  which  a  separate  ooort  of 
qasfter  Beasions  of  the  peace  shall  be  holden  as  afore- 
siidi  shall,  notwithstandinff  ainrthing  in  snob  Aet  cespeo- 
tiTely  ooatained,  be  xeooverad  for  and  adjnd^  to  be 
paid  to  the  treaanrer  of  saoh  borough  for  the  tune  beinff, 
»o  theoraditand  on  acoonnt  of  the  boroui^  fond  of  anoh 
boroqBh.  ....  Frorided  always,  that  nothing  herein 
oontamed  sihall  extend  to  any  penalties  or  forfeitures 
noorered  under  any  Aot  xelating  to  the  onstoms,  excise, 
■adpost  effioe,  or  to  tnds,  or  navigation,  or  any  bianoh 
of  Hia  Majes^s  rerenne. 

By  3  d;  4  Vict.  c.  97  (An  Aot  for  regolating 
Bailways),  s.  16 : 

If  any  peiBon-  ahaU-  trfllo%  obstroat  or  impede  any 
effion  Of  agent  ot  any  railway  oempany  in  the  ezeontion 
of  hia  dn^  upon  any  lailway,  ....  every  anoh  person- 
10  i^a-i^g  Bhall  and  may  be  seized  and  detained  by 
aay  laeho&er  or.  agent  nntil  snoh  offender  or  offenders 
oaa  be  oonTeniently  taken  before  some  justice  of  the 
peaea  for  tiM  ooaaty  orplsM  wberein  snoo  offence  shall 
M  tt?wmiittod.  amd,  when  oonvietod'  before  snoh  instioe. 
as  ilDiroaaid<who  is  hereby  anthoEiaed  and  required,  upon 
eomplauit  to  faim.upon  .oath,  to  take  oognisanoe  thereof,, 
tad  to  aot  sonunaiuy  in  the  nremises),  shall,  in  the  dia- 
oetun  of  anohjustioe,  forfeit  to  ELer  Maiesty  any  sum. 
not  exceeding  51. 

Sir  Hardmas  Qijg^mL,  SoUcitor- General  {Mtwr 
Maekmne  with  him),  fop  tbe  Orown.-*The  proviso 
at  the  end  of  5  A  6  WilL  4,  c.  76,  s.  126,  excepting 
penalties  recovered  under  any  Act  relating  to 
trade  from  the  operation  of  that  section,  may 
possibly  apply  to  thia  oaae  ;•  but  the  substantial 
question  is  whether  that  section  is  not  repealed, 
80  far  as  relates  to  the  application  of  penalties  by 
3  &  4  Vict.  c.  97,  B.  16 ;  the  words  of  the  later 
Act,  "shall  forfeit  to  Her  Majesty,"  amount  to 
an  espress  enaotmeet  that  these  penalties  are  to 
^  paid  to  the  Drown.  See 
Wray  T.  miis,  1  £.  &  E.  276. 

K'  B.  Bigby  {Mellar,  Q.C.  and  Q.  0,  Kennedy 
with  him)  for  the  defendant.— -Where  sect.  126  of 
the  Mnnicipel  Corporation  Act  is  intended  not  to 
apply  it  is  ezclndea  by  an  express  provision,  as 
for  instance  in  the  Mutiny  Act  (40  &  41  Yict.  c.  7), 
»•  91.  [Brett,  L.J.-*-That  argnment  will  not 
*Pply  unless  the  section  is  expressly  excluded  by 

M4«.  Oah. -Vol.  M. 


aome  Aot  where  the  penalty  is  given  to  Her 
Majesty.] 

Bbjucwul,  L.J.— *I  entertain  no  docibt  whatever, 
and  I.  oannot  think  thM  there  ia ax^y  diffioolty  in 
the  oaaa  The  atatnte  5  A  6  Will.  4,  o.  76,  a.  126, 
contemplates  future  legislation  when  it  prondea 
that,  when  bv  any  Aot  any-  penaltiea  or  f  orfeitorea 
are  or  shall  ber^ter  be  recoverable,  &o,,  and  by 
such  Act  "  the  same  are  or  shall  be  limited  and 
made  payable  to  Hia  Majesty,"  they  shall,  in 
boroughs  having  courts  of  quarter  sessions  be 
paid  to  the  treasurer  on  account  of  the  boroogh 
fund.  That  section  in  effect  says  that  we  must 
read  all  those  Acts  by  which  penalties  are  made 
recoverable  in  a  summary  manner  before  justices 
as  if  the  provision  that  the  penalty  or  forfeiture 
is  to  be  payable  to  Her  Majesty  were  that  it 
^  should  be  payable  to  the  borough  fund  in  all  cases 
*  where  the  penalty  or  forfeiture  is  recovered  in  one 
of  the  class  of  boroughs  mentioned  in  the  section. 
I  am  not  sure  that  one  might  not  say  that,  though 
the  borough  fund  is  the  beneficiary,  still  tne 
forfeiture  is  a  forfeiture  to  the  Crown.  I  think, 
therefore,  that  the  defendant  was  entitled  to  retain 
the  amount  of  these  fines,  and  the  judgment  of 
the  Exchequer  Division  ought  to  be  affirmed. 

Bkstt,  L.J. — I  am  of  opinion  that  3  &  4  Vict. 
,  c.  97,  s.  16,  does  not  repeal  the  other  Act  (5  &  6 
WilL  4,  c.  76,  s.  126),  which  contemplates  penalties 
and  forfeitures  recoverable  before  justices,  and 
says  that  in  certain  oases  they  shall  oe  payable  to 
the  borough  fund.  We  can  apply  the  words  of 
that  section  with  certainty  in  the  present  case. 
It  is  true  that  by  the  later  Act  these  penalties  are 
forfeited  to.  the  Crown,  but  if  we  read  that  Act 
together  with  the  statute  o^  Will.  4  it  is  dear  that 
thev  are  payable  to  the  borough  fund. 

CoTTOjr,  L.J. — I  am  of  the  same  opinion.  I 
cannot  say  that  the  Aot  for  regulating  railways 
repeals  the  Municipal  Corporations  Act,  which 
pomts  out  the  particular  fund  to  which  these  finea 
are  payable. 

Judgment  affi/rmed. 

Bolioitors  for  the  Attomev-Qeneral,.£r<ir6  and 
FeU^  lor  the  SoUoUor  to  the  Treamry. 

Solicitors  for  the  defendant.  Fields  EoMOoe,  and 
Co,,  lor  Moore,  Warwick. 


HIGH   COURT. OF   JUSTICE. 


EXOHEQUBB  DIVISION. 

Jon.  29  and  Feb.  4, 1878. 

(Before  Cleasbt,  B.  and  Hawkins,  J.) 

The  Guakduks  of  the  Pooe  or  the  Wbstbubt- 
OK- Severn  Union  (apps.)  t;.  The  Ovebseebs  or 
the  Pooe  op  the  Parish  of  Bakkow-in- 
Fueness  (reaps.)  (a) 

APPEAL  FBOM   INFEBIOE  COUBT. 

Poor  law  —  Derivatwe  settlement  —  Child  —  Poor 
Law  Amendment  Ad  1876  (39  ^  40  Vict.  c.  61), 
s.  35 — Eetrospective  effect  of—Construction, 

By  the  firet  paragraph  of  sect,  35  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act  1876 
(39  ^  40  Vict,  c.  61),  it  is  enacted  thai  "  no  person 
shaU  be  deemed  to  have  derived  a  settlement  from 
a/ny  other  person,  whether  by  parentage^  estate^ 
or  otherwise,  except  in  the  ease  of  a  wife  froni^ 

(a)  Baported  hj  H.  L>iok  and  B.  Rivowoor,   Esqis.. 

Barrlsters-at-Law. 
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her  huehandf  and  in  the  cage  of  a  child  under  | 
the  age  of  eiosteen,  whieh  cihUd  shall  take  the 
setUement  of  Us  faihar  or  widowed  mother,  as 
the  ease  may  he,ti^to  that  age,  amd  shaU  retam 
the  setUement  so  taken  wUil  it  shall  aequire 
(mother." 

neld,  hy  the  Exchequer  Division  {Oleashy,  B,  and 
HawMns,  /.)»  that  the  whole  of  such  fi/rst  para- 
graph  of  that  secHon,  both  in  the  enactment  and 
the  exception^  is  retrospective  cts  well  as  pro- 
spectwe  in  iis  operation  and  effeet, 

A  pcmper,  horn  in  1841,  resided  wUh  his  father  tiU  he 
was  seventeen  yecvi^  old.  The  father  was  seised 
of  a  dweUAng-house  in  the  appeUanls*  union,  and 
thereby  acquired  a  settlement  of  estate  therein 
during  the  time  that  his  son  {the  pawper)  resided 
wUh  him.  The  son  never  acquired  a  settlem  ent  of 
his  own,  hut  hefore  the  passing  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act  1876 
(39  Sr  40  Vict,  c.  61)  had  acquired  a  setUem^ent, 
in  the  said  union  hy  derivaiion  from  his  send 
father. 

Held,  thai  the  case  came  toithin  the  above-named 
exception  in  sect.  35  of  the  Act,  and  was  therefore 
not  wUhm  the  operation  of  the  earlier  part  of 
that  section,  and  that  the  pauper  consequentty 
retained  his  derivative  settlement  from  his  father, 
in  the  appeUants*  union,  eubsequenOnf  to  and 
notwithstanding  the  passing  of  the  said  Act, 

This  was  a  special  case  stated  between  the  parties 
hy  oonsent  and  b^  order  of  Lopes,  J.,  in  pnrsn- 
anoe  of  12  &  13  Yict.  o.  45,  s.  11. 

On  the  27th  Oct.  1877  the  respondents  obtained 
an  order  nnder  the  hands  and  seals  of  two  of  Her 
Majesty's  justices  of  the  peace  for  the  county  of 
Lancasnire^  within  which  county  the  said  parish 
of  Barrow-in-Furness  is  situated,  adjudicating  the 
settlement  of  James  Dorrington,  a  lunatic  pauper, 
to  be  in  the  parish  of  East  Dean,  in  the  county  of 
Gloucester,  and  in  the  appellants'  union. 

1.  The  said  pauper  lunatic  is  the  legitimate  son 
of  Thomas  and  ^n  Dorrington,  and  was  born  at 
a  place  called  Littledean  Hill,  in  the  county  of 
Gloucester,  on  the  31st  March  1841,  which  said 
place  at  the  time  of  the  said  birth,  and  until  the 
passing  of  the  statute  b  A  6  Yict.  c.  48,  was  an 
eztra-parochial  place,  but  was  included  in  the 
ports  of  the  Forest  of  Dean  which  by  that 
statute  became  a  township  under  the  name  of 
East  Dean. 

2.  The  said  James  Dorrington  (the  pauper) 
never  acquired  a  settlement  in  his  own  right,  but 
he  resided  with  his  father,  the  said  Thomas 
Dorrington,  until  he  was  upwards  of  seventeen 
years  of  age. 

3.  The  said  Thomas  Dorring^n,  father  of  the 
said  pauper,  before  the  pauper  had  attained  the 
age  of  sixteen,  to  wit  in  the  year  1855,  was  seised 
of  a  certain  dwelling-house  situated  at  Bilston 
Green,  in  the  township  of  East  Dean,  in  the  said 
county  of  Gloucester,  and  in  the  said  Westbury- 
on-Severn  Union,  and  so  continued  seised  thereof 
until  the  year  1862,  and  the  said  Thomas  Dor- 
rington resided  and  slept  in  the  said  township,  in 
the  said  dwelling-house,  for  forty  days,  and  during 
the  time  he  was  so  seised  thereof. 

It  is  contended  on  behalf  of  the  respondents 
that  the  said  James  Dorrin^n,  the  pauper,  is, 
and  by  the  appellants  that  he  is  not,  upon  the  iiEMSts 
herein  before  appearing,  settled  in  the  said  town- 


ship of  East  Dean,  in  the  said  Westbury-on'Sevem 
Umon. 

The  question  for  tiie  opinion  of  the  court  is, 
whether  on  the  above-mentioned  facts  the  legal 
settlement  of  the  said  lunatic  pauper  is  in  the  said 
township  of  East  Dean. 

If  the  court  be  of  opinion  that  the  answer  should 
be  in  the  affirmative,  the  said  order  of  the  justioeB 
is  to  stand ;  if  otherwise,  to  be  quashed. 

The  appellants  gave  notioe  that  they  would  take 
the  following  grounds  of  appeal : 

Firsts  that  the  said  lunatic  was  not  at  the  time 
of  his  being  sent  to  the  said  asylum  [at  Lancaster], 
nor  hath  he  been  at  any  time  since,  nor  is  he  now, 
settled  in  the  parish  of  East  Dean  in  the  said 
Westbury-on-Sevem  Union.  Secondly,  that 
although  the  said  pauper  was  bom  at  Littledean 
Hill,  in  the  Forest  of  Dean,  as  alleged,  the  said 
place  where  he  was  so  bom  was,  at  that  time  and 
until  the  passing  of  5  A  6  Vict  c.  48,  an  eztra- 
parochial  place.  Thirdly,  that  the  same  pauper 
nas  not  derived,  and  cannot  be  deemed  to  have 
derived,  a  settlement  from  his  father,  Thomas 
Dorrington,  as  alleged  in  the  said  order. 

The  case-  was  argued  at  the  bar  as  if  there  had 
been  an  express  allegation  that  the  residence  of  the 
pauper's  father  in  we  township  of  East  Dean,  in 
the  appellants' union,  was,  during  the  time  that 
his  son,  the  pauper,  lived  with  him,  and  that  the 
son  had  acquired  a  derivative  settlement  there, 
and  would  accordingly  be  removable  to  that  union 
but  for  the  Poor  I^w  Amendment  Act  1876  (39 
&  40  Yict.  c.  61) ;  the  only  question,  therefore, 
being  upon  the  oouRtruction  to  be  put  upon  that 
statute. 

The  following  sections  of  the  Divided  Parishes 
and  Poor  Law  Amendment  Act  1876  (39  &  40  Yiot. 
c.  61)  are  material ; 

Sect.  34 : 

Settlement  for  persons  by  residence.  —  Where  any 
person  aball  have  resided  tot  the  term  of  three  yeacs 
m  any  pariah  in  snoh  manner  and  nnder  sooh  aSraiim* 
Btanoes  in  eaoh  of  snoh  years,  as  would  in  acoordaiioe 
with  the  several  statotes  in  that  behalf  reader  him 
irremoyable,  he  shall  be  deemed  to  be  settled  therem 
until  he  diall  aoqnize  a  settlement  in  some  other  pariaii 
by  a  like  reeidoioe  or  otherwise ;  provided,  that  an  order 
of  removal  in  reepeot  of  a  settlement  acquired  nnder  this 
aeotioB  shall  not  he  made  apon  the  evideaoe  of  the  person 
to  be  removed  without  snoh  oorroboration  as  the  jnatioea 
or  ooort  think  anffioient. 

Sect.  35 : 

Abolition  of  derivative  aettlemenie.^'Slo  person  aihaU 
be  deemed  to  have  derived  a  settlement  from  any  other 
person,  whether  by  parentage,  estate,  or  otherwise, 
exoept  in  the  oaae  of  a  wife  from  her  hoaband,  and  in  the 
oaae  of  a  child  nnder  the  i^  of  sixteen,  which  ohild  shall 
take  the  settlement  of  its  fother  or  of  ita  widowed 
motiier,  aa  tiie  oaae  may  be,  np  to  that  affe,  and  shall 
retain  the  aettlement  ao  taken  until  it  shall  aoquize 
another. 

An  illegitimate  child  shall  retain  the  aettlement  of  ita 
mother  until  anch  child  ahall  acquire  another  aetOi^ 
ment. 

If  any  ohOd  in  thia  aeotion  mentioned  ahall  not  ha^ 
acquired  a  aettlement  for  iteelf ,  or  being  a  female  shall 
not  have  derived  a  settlement  from  her  hoaband,  and  it 
cannot  be  ahown  what  aettlement  snch  child  or  female 
derived  from  the  parent  without  inqnirinff^mto  the 
derivative  settlement  of  anch  parent,  anon  chila  or  female 
ahall  be  deemed  to  be  aettled  in  the  pariah  in  whioh  be 
or  ahe  waa  bom. 

Sect  36: 

Proviso  for  pending  orders  of  repwoal, — ^The  proviBiona 
relating  to  aettlement  ahall  not  apply  to  any  panper 
removM  nnder  any  snoh  order  of  removal,  or  mithoot 
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raoh  arder  under  ihe  tnovisUm  in  that  behatf  ogntsined 
in  the  Union  CSiaiveaDilitj  Act  1865  before  tlie  paeaing 
of  tbia  Aot,  or  in  receipt  of  non-reiident  retief  lawfnlly 

E'yen,  or  in  respect  of  whom  any  order  of  remoyal  eball 
» pending  at  the  paeaing  of  thia  Act. 


Anstie  (with  him  was  /.  D.  Qreene)  for  the 
appellants. — The  question  here  is,  whether  or  not 
seot.  35  of  the  Act  of  1876  is  retrospective,  and 
whether  or  not  the  derirative  settlement  of  the 

Caper  within  the  appellants'  parish  is  destroyed 
tnat  section.  The  contention  on  the  part  of 
the  appellants  is  that  the  section  is  retrospective, 
and  tne  derivative  settlement  destroyed.  But  for 
this  enactment  the  pauper  would  doubtless  have 
had  a  derivative  settlement  from  his  &ther  in  the 
parish  or  township  of  East  Dean,  in  the  appel- 
lants' union.  Before  the  passine  of  this  Act  of 
Parliament  questions  concerning  derivative  settle- 
ments from  parents  often  lea  to  very  difficult, 
complicated,  and  expensive  inquiries,  and  it  is 
submitted  that  the  express  intention  of  the  Legis- 
lature in  the  statute  in  question  was  to  abolish  all 
such  settlements  except  in  the  case  of  young 
children  under  the  age  of  sixteen  years.  The 
three  sections  (34^  85,  and  36)  must  be  read  to- 
gether in  order  to  see  the  full  scope  And  meaning 
of  the  Legislature.  By  seot.  34  residence  for  three 
years  in  a  parish,  under  such  drcumstanoes  as  would, 
m  accordance  with  the  statute  in  that  behalf,  render 
the  person  irremovable,  confers  a  settlement.  By 
sect.  35,  paragraph  1,  derivative  settlement 
firom  a  parent,  except  in  the  case  of  a  child  under 
the  age  of  sixteen,  is  abolished,  and  sect.  36  pro- 
vides that  the  provisions  relating  to  settlement 
shall  not  apply  to  *'  any  pauper  removed  under  any 
order  of  removal,  or  without  such  order  under  the 
Union  Chargeability  Act  1865,  before  the  passing 
of  this  Act,  or  in  receipt  of  non-resident  relief,  or 
in  respect  of  whom  any  order  of  removid  shall  be 
pending  at  the  passing  of  this  Act.'*  hx  those  several 
specified  cases  it  is  enacted  that  the  Act  shall  not 
be  retrospective,  and  the  reasonable  inference  and 
implication  therefrom  is,  that  in  all  other  cases  it 
is  to  be  retrospective ;  and  if  so,  then  it  is  in  the 
present  case,  which  is  not  one  of  the  excepted  cases 
m  sect.  36.  Sects.  34  and  35  are  the  only  sections 
in  the  statute  which  relate  to  settlement;  and 
in  Eeg,  v.  The  QiM/rdiana  oflpwneh  Union  (L.  Bep. 
2Q.B.  Div.  269;46L.J.  207M.O.8.c.nom.  The 
Ipiwieh  ChMrdimu  (apps.)  v.  The  Great  TarmotUh 
Guarddane  (resps.),  36  L.  T.  Bep.  N.  S.  317),  the 
Queen's  Bench  Division  (Ckxskbum,  OmT.  and 
Mellor,  J.),  held  that  sect.  34  was  not  retrospective, 
and  therefore  sect.  36  cannot  apply  to  it.  There 
is  then  only  sect.  35,  the  only  other  section  relating 
to  which  seot.  36  can  apply,  which  shows  that  sect. 
35  must  have  some  retrospective  effect.  The 
opening  words  of  sect.  35  are  retrospective,  and  by 
them  ail  previoudy  gained  derivative  settlements 
aie  destroyed.  It  inli  be  contended  by  the  re- 
spondents, probably,  that  the  exception  in  that 
section  is  retrospective  also  and  applicable  to 
children  above  the  age  of  sixteen  at  the  date  of  the 
Act.  But  that  would  render  it  necessary  to 
read  in  to  the  exception  many  additional  words 
with  a  retrospective  operation  which  are  not 
now  there.  The  exception  is  entirely  prospective 
in  language  and  limited  to  children  under  sixteen 
at  the  date  of  the  Act,  under  which  ase  children 
were  already  protected  by  the  9  A  10  Yict.  c. 
66,  sect.  3. 

LumUy,  for  the  respondents,  con^a.— There  are 


two  answers  to  the  appellants'  argument.  In  the 
first  place,  the  openiog  words  of  sect.  35  are  not^ 
it  is  submitted,  retrospective.  The  whole  dause  is 
prospective.  Whenever  there  is  any  ambiguity 
m  the  oonstmction  of  a  statute,  the  courts  are 
always  unwilling  and  slow  to  destroy  or  interfere 
with  rights  and  liabilities  that  already  exist  and 
have  accrued.  If  the  f*entention  of  the  appellants 
is  right  and  is  uphela,  the  consequence  will  be 
a  g^reat  shifting  of  liability  with  respect  to  paupers 
throughout  the  country.  Sect.  o5  is  not  more 
retrospective  in  its  language  than  sect.  34,  which 
the  Queen's  Bench  Division  in  the  Ipewieh  case 
(ubi  Mjp.)  held  was  not  retrospective.  [Hawkdtb, 
J.  —  what  provisions  relating  to  settlement  in 
this  statute  are  we  to  hold  to  be  retrospective  P 
Or  are  we  to  give  no  effect  to  the  implication 
contained  in  sect.  36,  that  some  of  such  provirioiui 
must  be  of  that  characterP]  The  court  is  not 
bound  by  the  decision  of  the  Queen's  Bench 
Division  m  the  Ipewieh  Union  case  any  further  than 
it  is  a  decision  bearing  directly  upon  sect.  34. 
Sect.  35  is  not  touched  by  it,  and  must  be  con- 
sideored  irrespectively  of  and  apart  from  thai 
decision.  But,  secondly,  assuming  that  the  open- 
ing words  of  sect.  35  are  retrospective,  then  it  is 
strongly  contended  on  behalf  of  the  respondents 
that  me  exception  in  the  section  is  retrospective 
also,  and  that  a  settlement  gained  bjy  a  child 
under  the  age  of  sixteen  before  the  passing  of  the 
Act  is  left  untouched.  The  object  and  intention 
of  the  Leffislatnre  in  this  Act  was  to  get  rid  of 
the  difficulties,  trouble,  and  expense  in  proving 
derivative  settlement  at  sessions,  going  back  some- 
times to  the  grand&ither  and  great-grandfiither  of 
the  pauper.  The  total  effect  of  the  Act  is  that 
(sect.  35)  all  derivation  of  settlement,  except  in 
the  case  of  a  wife  from  her  husband,  and  a  child 
under  the  age  of  sixteen  from  its  parent,  ia 
abolished,  and  the  ase  of  emancipation  is  fixed  at 
sixteen  years.  Wot&  which  vrimd  facie  would  be 
prospective  will  be  construed  as  retrospective  if 
the  reason  of  the  thing  demands  such  a  construo- 
tion: 

Beg.  V.  The  IfihabitamlB  of  Chnetehwreh,  12  Q.  B. 
149;  18  L.  J.  28,  Mag.  Cas. 

If  the  construction  contended  for  by  the 
appellants  is  the  true  one,  a  child  of  seventeen 
may  be  separated  from  its  ibther  should  the  latter 
become  chfurgeable,  whereas  formerly  they  would 
have  been  kept  together  by  the  derivative  settle- 
ment. 
Anetie  replied.  Ow,  ado.  mdL 

Feb.  4.  —  The  following  judgment  was  now 
delivered  by 

Olbasbt,  B. — ^The  question  in  this  case  arises 
upon  the  35th  section  of  the  39  &  40  Vict  c.  61. 
The  pauper,  as  the  law  stood  before  the  passing  of 
that  Act,  had  acquired  a  settlement  in  a  pariah  m 
the  Westbury-on-Sevem  Union,  derived  from  his 
father,  with  whom  he  lived  until  he  was  upwards 
of  seventeen  years  old.  He  had  never  acquired 
any  settlement  of  his  own.  It  was  contended  on 
behalf  of  the  appellants,  that  the  effect  of  the 
35th  section  was  to  take  away  his  derivative  settle- 
ment. And  the  argument  was  that  the  first  part 
of  the  section  destroyed  the  derivative  settlement, 
and  that  the  exception  applied  only  to  derivative 
settlements  acquired  afber  the  passing  of  the  Act. 
To  this  two  answers  were  given:  one,  that  the 
35th  section  was  prospective  altogether,  and  only 
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applied  4M>BetU6mest»'gakied-  aflbar  tke  pMsiag  of 
the  Act  I  the  other,  .thati  if  the  first  part  was  re- 
troBpeodve,  the  exoeptioa  applied  u)  settlements 
prerioasly  ^ined  also.    Upon  the  first  qaestion 
of  the.  whole  eDaetment  of  the  35th  section  being 
proBpeotive,  the   case   of   Beg.    v.    Overseers  of 
fyevnch  (ubi  svm,)  was  referred  to,  in  which  the 
Queen's  Bench  biyision  had  decided  that  the  34th 
section,  which  related  to  the  same  sabjeot*  namely, 
the- subject  of  settlements,  was  not  r^rospeclsive, 
acting  upon  the  well-known  role  that  enactments 
which  affect  the  future  rights  of  parties  are  to  be 
construed  as  applicable  to  future  and  not  past 
transactions,  uniese  there  is  a  clear  intention  ex- 
pressed that  they  shall  also  be  applicable  to  'past 
transactions.    We  are  not  dealing  with  the  34Ah 
but  the  35th  section^  and  there  is  some  difference 
in  the  language.  Withoat  questioning  the  decision 
upon  the  34»th  section,  we  are  compelled  to  say  that^ 
ia  constniiag  the  35th  section,  we  must  give  effect  to 
the  36th  section.    The  86th  section  enacts  that 
the  provisions  as  to  the  settlement   (inoluding 
necessarily  the  85th  section)  shall,  not  take  effect 
where  there  has  been^  an  order  of  removal,  Ac., 
which  is  as  much  as  saying  that  they  shall  take 
effect'  and  replace  the  old  law  in  general,  hat  not 
where  the  old  law  has  been  acted  on.    It  would 
be  giving  no  effect  to  the  36th  section  to  hold 
otherwise,  and  we  aare  not  at  liberty  to  reject  a 
whole  clause  from  an  Act  of  Parliament- which  is 
obviously  directed  to  a  partioular  purpose.    The 
35th  section  then   being  retrospective  in  its  ope- 
ration,, and  applying  to  all  derived  svtitlements 
acquired  before  the  passing  of  the  Act,  or  to  be 
acquired  afterwards,  the  qqesliou  is,  what  effect 
is  to  be  given  to  the  exception?    Unless  there  is 
something  in  the  language  strongly  pointing  to  a 
contrary  conclusion,  we  ought  certainly  to  read  the 
whole  clause  as  either  prospective  or  retrospective. 
An  exception  is  something  taken  out  of  what  has* 
gone  before,  and  if  what  has  gone  before  was 
retrospective  only,  it  would  almost  follow  that 
that  which  is  excepted  is  the  same.    Bat  in  the 
present  case  the  first  part  of  the  clause  is  no 
donbt  prospective  as  well  as  retrospective,  and  it 
may  therefore  be  argued  that  the  exception  applies 
ouly  to  it  so  far  as  it  is  prospective.     And  the 
language  and    subject-matter  of   the   exception 
might  no  doubt  be  such  as  to  make  this  a  proper 
conclusion.  But,  without  examining  critically  the 
huiguage  and  grammar  of  the  passage,  we  find 
nothing  to  justify  us  in  saying  that  the  enactment 
is  to  operate  retrospectively,  and  the  exception 
prospectively  only.     The  effect    of  so   holding 
would  be  that  a  woman  whose  husband  died  the 
day  before  the  coming  into  operation  of  the  Act 
would  lose  her  derivative  settlement,. and  a  woman 
whose  husband  died  the  day  after  would  retain  it, 
which  cannoc  have  been  intended.    In  reality  the 
legislation  is  directed   to   remove  difficulties  of 
proof  more  than  to  introduce  a  law  intrinsically 
better.     This  appears  fix)m  the  nature  of  the 
enactment,  but  more  distinctly  from    the   3rd 
paragraph  of  the  85th  section,  and  there  is  as 
much   reason  for  applving  such    legislation  to 
the   past   as   to   the   future.     If,  in   order   to 

grove  the  place  of  settlement  of  the  pauper,  as 
erived  from  the  father,  it  had  been  necessary  to 
prove  a  derivative  settlement  of  the  father,  then, 
by  the  direct  enactment  of  the  8rd  paragraph  of 
the  35th  section,  the  pauper  would  be  deemed  to 
be  settled  in  the  parish  where  he  was  born.    But 


i%  appears'  (Mm,  pahigrftph  3<)f  thftftsaed'  that' the 
father  had' himself  acqtdred  a' settlement  in  the 
parish  of  East  Bean,  in  the  appellant  union.  The 
son,  thereforci  had  that  settlement,  and  having 
never  acauired  a  settlement  of  his  own  he  retained 
it.  We  have,  since  this  judgment  was  written, 
been  referred  to  a  case  m  the  Queen's  Bench 
Division,  namely,  the  Parish  of  Qreat  Yarmouth 
(app.)  V.  The  Olerk  of  the  Peace  of  the  Oiiy  of 
London  (resp.),  not  yet,  I  believe,  reported,  (a) 
There  is  a  note  of  the  case  in  the  Weekly  Notes  of 
Saturday,  the  2nd  Feb.  The  question  in  that 
case  arose  upon  the  same  section — the  35th— of  the 
Act  of  Parliament  as  in  this  case.  But  the  facts 
in  that  case  are  different  from  those  of  the 
present  case,  and  there  is  nothing  in  the  judg- 
ment in  that  case,  so  far  as  can  be  collected  from 
the  note  of  it  as  above  mentioned,  in  any  was 
inconsistent  with  our  judgment  on  the  present 
occasion.  The  order  of  the  justices  in  the  present 
case  will  therefore  stand. 

Judgment  for  the  respondents,. dismissing  (he 
appeal  with  costs. 

Leave  to  appeal  was  refused. 

Solicitors  itor  the  appellants,  Ingledmt,  Inee, 
and  Qreemng,  agente  for  If.  F.  Oa/rter,  Newnham. 

Solicitors  for  the  respondents,  5eoitt, /onnaMi. 
and  Trass,  agents  for  Frank  Taylor,  BaiTow-in- 
Fumess.  ,^___ 

Nov.  24, 1877 ;  Jan;  11,  Feb.  4, 1878. 
Tflx  Mayor  and  Corpokatigit  or  Penrtv  v*  Bist.  ((] 

2£arJeet — Bight  to  compel  sale  in  inarket  or  payment 
of  toll — Immemorial  eustom^-Qrant  by  Orown^ 
ilvidence, 

Tho  mere  grant  of  a  market  does  not  of  iMf  eonfer 
the  right  to  preveiU  persons  from  seUing  on 
nuirket  days  in  their  prwaie  houses,  though 
within  the. town  or  manor  where  ihe  nwrhet  is 
held.  But  su^h  a  right  may  be  acquired  by  im- 
m&marial  enjoyment  or  prescription. 

In  an  action  for  the  disturbance  of  a  market,  the 
following  evidence  was  given  in  support' of  emeh  a 
right:— King  Henry  III.,  by  chcSrter,  granted 
Uiat  tite  Bishop  of  Exeter  and  hds  successors 
might  have  a  market  in  the  manor  of  Fewryn 
every  Monday,  with  aU  liberiies  and  free  cwsioms 
thereto  appeHixining,  7^  bishops  from  time  U> 
time  leased  to  the  borough  of  Penntn  propmty  ta 
the  borough  ^*with  oU  iHArMf^l'C'appefiaiii- 
in^,"  andin\2^1hiihecorporalionaoq%ired'aU  (he 
i-ights  of  the  Bishops  ofBmeter.  Therewme  eMenee 
ofameatmarksibeinghMinthe  manor  en Sdtvr' 
days,  so  far-OS  living  memory  went,  but  nonewas 
given  to  cofmeci^n  any  way  the  market  so  held  wiih 
the  MondaAt  market  granted  by  Henry  IZX  ;  M  it 
WM  provea  that  no  market  was  in  fast  hsld  an  a 
Monday.  In  lS4i^  there  were  three  or  four  butchers 
who  had  shops  in  thetown,  and  it  was  proved  to 
be  their  prctctice  to  dose  their  shnps  on  Satnrdai/9t 
and  sell  in  the  market,  in  stalls  provided  b>y  the 

(a)  This  case  was  arspoied  on  the  24th  Jan.  last  in  tiM 
Qneen'B  Bench  Biviaion,  before  Cockbnm.  G.J.,  and 
Manisly,  J.,  and  is  reported  under  date  of  tae  2iid  Feb. 
last  in  37  L.  T.  Bep.  N.  S  712.    See  also  the  ease  of 


and  reported  onder  the  same  datb  in  37  L.  T.  Bep.  N.  3. 
713. 

(b)  Reported  W  H.  F.  Diouvs,  £•«.,  Bwitot»-atJaw. 
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•Tbi  Matok  aud  Gobioratidv  of  Peveth  o.  Bbst. 


[Ex.  Div. 


ioiOA  cowkoU,  for  whiah  theypaifL  HaUage,  This 
practice  continued  umtU  1862,  when  two'huiehsrs 
dieptUed  the  right  qf  the  eorporaiion  to  compel 
ihmn  to  seU  in  the  moftkett  ana  opened  thei/r  shops 
cm  Saiwrda^,  Writs  were  issmd  against  them ; 
they  eubmitted  and  p(Ud  the  costs,  and  ever  since 

a  their  shops  open  on  SatwrdcK/s,  htU  paid 
in  Ueu  of  staitage.  The  defendant  had  a 
huicher's  shop  in  Penryn/rom  1870 ;  he  paid  the 
iaU  in  1872«  6ii^iii  1875  decUned  to  do  so. 

Heid,  first,  thsd  no  such  right  was  granted  by  the 
charter  of  Hewry  JIL 

Held,  secondly,  thai  the  evidence  {espedalby  when 
taken  in  connection  with  the  grant  of  a  charter  for  a 
marhet  wkhordinary  incid^ents)  woe  not  suficient 
to  warrant  the  conciueion  of  a  right  by  prescrip' 
tion  to  hold  a  market  on  8atwrday  with  such  an 
incident  att<tehed. 

This  was  an   action   for   the   dLstnrl^ance    of  a 
market. 

Tbe  statement  of  olaim  was  as  foUows : — 

The  pbuntiffa  are  owners  in  fee  of  a  certain 
market)  faolden  in  the  borough  of  Penryn^  in  the 
ooantv  of  Oomwall,  on  Thnrsdays  and  Satardays 
in  eaeh  week,  for  the  baying  and  selling  amonast 
oilier  things  of  flesh  meat,  together  wibh  toUs, 
Btalkige,  and  other  perquisites  and  profits  to  that 
market  appertaining ;  and  all  persons  selling  flesh 
meat  on  Thursdays  and  Saturdays  within  the 
said  borough,  ought  of  right  to  sell  the  same 
within  the  said  market,  and  not  in  any  private 
shopi  without  payment  to  the  plaintifEs  of  the  said' 
toUs,  stallages,  and  othar  perquisites  and  proflts 
of  the  said  market 

The  defendant  carries  on  business  in  the  said 
borough,  and  sells  amongBt  other  things  flesh 
meat.  On  Saturday  the  4th  Deo.  1875^  and  from 
that  date  on  eacn  Saturday  until  now,  the 
defendant  exposed  for  sale  in  his  shop,  within  the 
limits  of  the  said  borough,  flesh  mea^  and  refhsed 
to  paylihe  plaintiffs  any  of  the  said  tolls-,  stallages, 
or  otnerperouisites  and  profits  of  the  said  market, 
and'  oaosedlihem  to  lose  the  said  tollsi  stalla^eu, 
attd  otherperquisites  and  profits  of  the  said  market, 
ttid  prevented  their  enjoyment  thereof,  and  thereby 
disturbed  the  pkdntms'  said  market. 

The  plaintiffs  claim  10s.  6c2.  for  market  tolls  and 
damages  for  the  disturbance  of  the  said  market. 

The  defendant  by  his  statement  of  defence 
denied  all  the  mskterial  allegations  iii  tbe  statement 
of  claim  except  the  allegation  as  to  the  exposure 

Shim  for  i^ale  of  flesh  meat  in  his  shop,  which  he 
mitted,  and  as  to  which  he  said  that  the  plaintiffs 
made  a  claim  on  him  in  respect  of  the  same  which 
he  refused  to  pay. 

At  the  trial  before  Lord  Coleridge  and  a  special 
jury  on  the  30tli  Nov.  1876,  at  l/t^tminster^  the 
fcUowinff  fiacts  were  proved.  In  the  year  1259 
Eong  &BXJ  IIL  by;  charter  granted  that  the 
Bishop  of  Exeter  and  his  successors  might  have 
a  market  in  the  manor  of  Penryn  every  week 
on  IkConda^  and  also  in  everv  year  a  fair  of  three 
days  duration  on  days  nameo^  and  that  they  should 
have  the  aforesaid  market  and  fair  "  Gum  omnibus 
libertatibns  et  liberis  consuetudinibus  ad  hujus- 
modi  mercatum  et  feriam  pertinentibus." 

Proof  of  this  was  given  by  a  charter  of  confirma- 
tion upon  an  inspesnmnis  in  the  rei^u  of 
Biohard  XL  The  bishops  of  Exeter  from  time  to 
time  leased  to  the  borough  of  Penryn  property  in 


,  the  borougb,  .the  n^roels  oS  all  tbpse  leiUMS  boing 
I  to  the  foUo wing  effect-: 

All  that  the  loidship  of'FenrTn  boron|fa,.wJthiya  its 
riprhtB,  members,  and  appsnctenaDoes  ia  ue  said  ooan^ 
Of  Oomwall.  And  albO  aH  that  the  town,  borough, 
and  burgage  of  PeDryn  in  the  aforesaid  oonnty  of 
Oomirall.  And  all  messuages,  lands,  tenements,  rents, 
meadows,  leasaes,  feedingB,  pastures,  fieldB>  fences, 
oommoBS,  arahaMiB,  gsidens,  nshtDgs,  sod  servioee  of 
all  tenants,  as  well  of  freeholderB  as  tenants  for  years, 
oopjholden,  tenants  at  wfll,  or  other  wa|pes,  azid  all 
others  their  appnrtenanoes,  within  the  said  tovn  and 
bo'.ongh  of  Penryn  aforesaid,  or  whioh  at  any  time  here- 
tdfore  have  been  reputed,  aeoepted^  taken  or  known  as 
part,  paroel,  or  member  of  the  same  Idzdship,  borough, 
.  and  town  of  Penrjm  aforesaid^  or  heretofore  annexed, 
leased,  or  granted  to,  and  with  the  same  by  whatsoever 
name  or  names  or  title  th^  are  or  have  \ieea  heretofore 
kno^m  or  called,  tofsMm  with  all  courts  leets,  views  of 
fnuikpledge,  fines  lasaed,  amevoemsatSyBtragres,  .goods 
of  felons  and  fugitives,  eaoheats,  hetequotta,  reliefs, 
perquisitee  of  oonrt,  faua,  markets,  Inshilages,  anker- 
ages,  oovenures,  incomes,  liberties,  and  all  others 
easements  and  comodityes  whatsoever,  with  all  aingolar 
their  appnrtenanoes  to  the  said  .kMdsUp,.  town,  and 
boBOugAof  JPenzyn  afcaesaidfOS'to.  an^o£  thiia  inaoj^ 
wise  appertaining  or  bebnging. 

But  though  all  these  leases.  coBtain«ed  the 
general  words  "  together  with  all  n^urkets,  Ac," 
there  waa.no,  particular  nsferenoe  in  %Qy  lease  to 
the  market  which  formed  the  subject  of  the  g^rant 
by  the  Grown  to  the  Bishop  of  JSxeter,  or  to  the 
charter  of  Henry  m. 

One  of  these  leasee  in  1745.  contained  an  in- 
dorsement of  delivery  of  seisin  of  the  Guildhall 
and  market  houses. 

In  1854,  by  an  Order  in  Council,  the  possessions 
of  the  see  of  Exeter  were  vested  in  the  Eccle- 
siastical Commissioners. 

In  1856,  by  an  Order  in  Council,  the  Edcleeias- 
tical  Commissioners  were  empowered  to  scdl. 

In  July  1875  the  Seolesiastioal  Gommitsionera 
sold  the  righto  of  the  Bishop  of  Exeter. 

Evidence  was  given   of  the    holding,  by  the 

E lain  tiffs  of  a  meat  market  on .  Saturdays  so  far  as 
ving  memory  goes ;  but  there  was,  none  tO  oon- 
nect  in  any  way  the  market,  so  held-  witii  the 
Monday  market,  granted  in  1259,,  and  it  was 
further  proved  that  no.  market  wag  in  fact,  held  on 
Mondays..  It  was  further  proved  «hat^in  the  year 
1848  there  were  threoor  four, butcners. in. Penryn, 
>  and  that  it  was  the  practice  for  thabqtchers  from 
Uiat  time  to  the  year  1862  to  close  itheir  shops  on 
market  days  and  to  go  into  the.  market  houser  and 
there  sell  their  meat  in  stalls  pnmded  by.  the 
council  of  the  borough,  the  stallage  icharged.Wng 
If.  6(2. 

In  1862  a  dispute  arose  between  the  corporation 
and  two  butchers,  who,  to  try  the  right,  opened 
their  shops  on  Saturdays  during  the  market,  and 
refused  to  pay  to  the  council  for  selting  meat  in 
their  shops  on  market  davs ;  bat,  upon  writs  being 
issued  against  them  for  damageB  tor  the  disturb- 
ance of  the  franchise  of  the  market,  they '  paid  tLo 
money  claimed  and  the  costs ;  and  have  ever  since 
together  with  all  the  other  butchers  paid  the 
amount  of  toll  when  they  have  sold  in  their  shops 
on  Saturdays. 

The*  defendant  had  a  butcher's  shop  in'  Penryn 
from  1870  ;  he  paid  the  toll  in  1872,  but  in  1675  he 
declined  to  do  so. 

Upon  these  facts  a  nominal  verdict  for  the  plain- 
tiffs for  20f .  was  entered  by  consent. 

H&rscheU,  Q.p.  and  Ohaa-les,CLO.,.  for  the  plain- 
ta&Bf.  moved  for  judgment— We  pu^  oar  case  in 


246 


MAGISTRATES'  OASES. 


Ex.  Div.] 
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two  ways :  Firstt  this  incident  of  compelling  the 
defendant  to  sell  in  the  market  appertuins  to  the 
market  by  virtue  of  the  charter  of  Henrjr  ni. 
That  charter  grants  a  market  with  ''  all  liberties 
and  free  customs  thereto  appertaining."  That 
certainly  mi^ht  include  such  an  incident  as  the 
one  in  Question,  and  in  order  to  see  whether  such 
an  indaent  was  intended  to  be  granted  we  must 
look  to  see  what  has  been  done  under  the  grant. 
From  the  evidence,  then,  the  £ur  inference  is  that 
this  franchise  was  granted ;  otherwise  why  should 
the  butchers  have  consented  for  so  long  a  time  to 
the  burden  P 

Mwyor  of  Weymouth  v.  Nugent,  6  B.  &  S.  22 ;  34 
L.  J.,  81  M.  C. 

Secondly,  we  say  that  there  is  sufficient  evidence 
to  warrant  the  conclusion  of  a  right  by  prescrip- 
tion to  hold  a  market  on  Saturday  with  this 
incident.  It  is  clear  that  such  a  nght  may  be 
acquired  by  immemorial  ei\joyment : 

Moeley  v.  Walher,  7  B.  ft  0.  40; 

M<kr>r  ofMaecle^ld  v.  Pedley,  4  B.  ft  Ad.  887. 

There  is  ample  evidence  of  such  a  right  bv  pre- 
Boription.  If  that  is  so,  the  plaintiffs  ought  not 
to  oe  worse  off  because  of  the  express  arant  of  a 
Monday  market  with  the  ordinary  incidents  of  a 
market. 

Murphy,  Q.O.  and  Wormald  for  the  defendant. — 
First,  the  plaintiffs  are  bound  by  the  terms  of  the 
grant  on  which  they  base  their  title,  and  no  right 
to  compel  the  butchers  to  sell  in  the  Saturday 
market  was  granted  by  the  charter  of  Henry  IIL 
The  charter  cannot  be  read  with  such  an  incident. 
A  pre-existing  custom  would  not  apply  to  a  new 
market: 

Heddy  v.  Wheethouee,  Oro.  Elis.  558, 581 ; 

Hollawc^  y.  Brntth,  2  Str.  1171 ; 

Earl  cfBgrmnofU  v.  8aml,  6  A.  ft  E.  824. 

The  last  case  is  an  authority  to  show  that  this 
being  a  grant  of  a  new  market,  although  there 
might  have  been  evidence  from  which  a  jury  might 
have  infexred  an  immemorial  market,  yet  when 
you  can  show  that  this  was  a  new  market,  the 
evidence  of  the  custom  cannot  be  allowed  to  extend 
the  terms  of  the  charter  on  which  the  plaintiffs 
found  their  title,  a  charter  moreover  which, 
aocordinff  to  the  case  in  Strange,  cannot  give  that 
right.  Further,  tixe  mere  grant  of  a  mancet  does 
not  of  itsdf  ocmf er  the  right  to  prevent  persons 
from  selling  in  their  shops  on  market  days,  though 
within  the  limits  of  the  town  where  the  market 
may  be  hcdd : 

Miiyor  of  MaeeU^fiM  v.  Oha^pmtmi,  12  M.  ft  W.  18. 
Secondly,  a  right  to  prevent  a  man  using  his  own 
shop  for  his  trade  cannot  be  granted  by  the  Grown. 
The  Grown  can  lose  no  prerogative.  If,  then, 
such  a  |)ower  existed  in  the  time  of  Henry  III.,  it 
must  exist  now;  and  that  it  does  not  exist  now  is 
dear.    See 

Viner'B  Abxidgment  and  Prerogative,  par.  b.  18; 
Stephens'  Ooxnmentaries,  vol.  2,  p.  475. 

It  is  said  that,  in  construing  the  charter,  ]^ou  must 

lode  to  see  what  has  been  done  under  it.    That 

doctrine  is  ^ite  true ;   but  it  only  applies  to 

ambiguous    mstruments,   and  cannot    tnerefore 

ap^ly  to  this  charter,  which  is  quite  unambiguous. 

Thirdly,  it  is  dear  that  such  a  riffht  as  this  can 

only  M  acquired  by  custom,  not  by  a  grant  from 

the  Grown: 

ITofley  V.  TToIlMn  7  B.  ft  a  40  ^ 

Mayor  of  Maoele^isld  v.  Oha^pman,  12  M.  ft  W.  18. 


The  plaintiffs  cannot  avail  themsdves  of  costouit 
because  thdre  is  an  express  grant ;  but  even 
supposing  they  could  do  so,  there  is  no  evidence  of 
immemorial  custom.  For  what  inference  is  to  be 
drawn  from  the  evidence  P  The  only  inferenoe 
which  will  support  the  plaintiff's  case  is  that^  at 
the  time  of  the  grant  of  the  Mondav  market  bv 
Henry  IIL,  a  Saturday  market  must  have  existed. 
That  is  a  most  unreasonable  inferenoe  to  draw. 
The  plaintiffs'  claim,  therefore,  whether  foanded 
on  the  grant  or  on  prescription,  utterly  fails. 

HerscheU,  Q.G.  in  reply. — We  are  entitled  to 
found   our   claim  on  either   the   charter  or  on 
prescription.    It  is  not  at  aU  so  dear  that  a  grant 
of  a  market  cannot  confer  such  a  right  as  this : 
Moalm/  V.  Ohadwiek,  7  B.  ft  C.  47. 

Owr,  ado,  vulL 

Glbasbt,  B.  now  read  thejudjnnent  of  the  oouri 
(himself  and  Hawkins,  J.). — ^s  was  an  action 
for  the  disturbance  of  the  market  of  the  plain- 
tiffs. The  plaintiffs  are  no  doubt  entitled  to  have 
a  meat  market  on  Saturdays,  and  the  defendant, 
on  a  Saturday  when  the  market  was  held,  sold 
meat  in  his  own  private  shop  in  the  town  at  some 
distance  from  the  place  wnere  the  market  was 
held.  The  question  is  whether  the  franchise  of 
the  plaintiffs  was  of  such  a  nature  that  they  oould 
maintain  an  action  against  the  defendant.  Similar 
questions  have  arisen  before,  and  two  condusions 
may  be  considered  as  settled  by  authority.  First, 
that  the  mere  grant  of  a  market  does  not  of  itself 
confer  the  risht  to  prevent  persons  from  selling 
on  market  &jb  in  their  private  houses,  though 
within  the  town  or  manor  where  the  market  may 
be  held.  This  was  dedded  in  the  case,  of  Ma/yor 
of  MacdesfiM  v.  Ohapmcm  (12  M.  ft  W.  18.)  It  is 
pointed  out  in  the  judgment  that  an  old  oase  the 
Frior  of  DtmHtUTe  case,  had  been  erroneously 
supposed  to  dedde  the  contrary.  It  may 
also  be  considered  as  dedded  by  the  iarl  ofSgre- 
m0iU  V.  Sa/id  (6  Ad.  ft  Ell.  924).  We  fed  bound 
by  these  authorities,  although  dicta  may  no  doubt 
be  found  to  the  contrary.  See  the  case  MoeUy  v. 
Ohadwick  referred  to  in  the  note  (7  B.  A  Gr.  47). 
The  second  conclusion  by  which  we  nxe  bound  is, 
that  such  a  right  as  is  contended  for  may  be  ac- 
quired by  immemorial  eo  joyment  or  prescription. 
For  this  there  are  two  decisions:  Motiby  v.  WaHtr 
(7  B.  ft  G.  40),  and  Mayor  of  Macclesfidd  v. 
Pedley  (4  B.  &  A.  897).  It  is  not  necessary  to 
say  anything  about  the  effect  of  a  modem  grant 
or  a  grant  since  the  time  of  legal  memory  of  a 
market  with  this  additional  inddent  of  preventing 
persons  fh)m  selling,  in  thdr  own  houses,  within 
the  limits  of  the  franchise.  The  question  doei 
not  arise  in  the  present  case,  but  there  are  obvioos 
objections  of  a  serious  nature  to  the  grant  of  a 
firanchise  which  prevented  persons  who  were  sell- 
ing meat  at  the  time  in  their  private  houses  from 
continuing  to  do  sa  The  fiMts  brought  before 
us  in  the  present  case  are  as  fellows:  We 
underatand  that  the  verdict  of  the  juzy  was 
not  taken  upon  any  particular  question,  out,  upon 
the  evidence  being  given,  a  veraict  was  taken  for 
the  plaintiffs  genenSly,  it  bdng  considered  there 
was  sufficient  evidence  to  warrant  that  verdioi 
iBut  the  court  was,  upon  the  case  being  brought 
before  them,  to  deal  with  the  facts,  ancTsay  what 
the  proper  conclusion  was.  Svidenoe  was  ffiven 
of  a  charter  in  the  reign  of  Henry  IIL,  a.  d.  1259, 
by  which  the  King  granted  that  the  Bishop  of 
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ISxetor,  and  his  saooeeson,  might  have  a  market 
in  the  manor  of  Penrjn  erery  week  on  Monday, 
and  abo  in  every  year  a  fair  of  three  days'  dura- 
tion, on  dmjB  named,  and  that  they  ehonld  have 
the  aforooaid  market  and  fair  with  all  liberties  and 
free  costoma  appertaining  to  snoh  a  market  and 
fur,  ezoept  that  they  were  not  to  be  to  the  noi- 
sanoe  of  neighboaring  markets  and  fiiirs.    Proof 
of  this  was  given  by  a  charter  of  confirmation 
apon  an  wMveonrntw  in  the  reign  of  Bioh.  II.    We 
think  that,  naving;  regard  to  these  two  charters, 
ihen  is  no  anfficient  ground  for  regarding  the 
charter  of  Henry  HE.,  which  refers  to  no  previous 
grant,  as  a  confirmation  of  any  previous  grant  of  a 
market^  notwithstanding  the  use  of  the  not  un- 
UBoal    worda    ''grant     and    confirm"    at    the 
oommenoement.    A  number  of  leases  were  pro- 
daoed  from  the  bishops  to  the  borough  of  Penryn 
of  property  in  the  borough,  and  all  these  leases 
contained  the  general  words  "together  with  aJl 
markets,"  but  there  was  no  particular  reference  in 
any  lease  to  the  market  which  formed  the  subject 
of  the  grant  by  the  Grown  to  the  Bishop  of  Exeter 
or  to  the  charter  of  Henry  HL    These  leases  were 
panted  from  time  to  time,  and  may  be  said  to 
have  brought  the  right  of  market  down  to  the 
time  when  the  borough  became  purchasers  of  the 
Inshop's  rights  from  the  Ecclesiastical  Gommis- 
noners.    One  of  the  leases,  that  of  1745,  contained 
an  indorsement  of  delivery  of  seisin  of  the  Guildhall 
and  market  houses.    lUna  is  of  importance  as 
■hewing   all   rights   of   the    plaintiffs    to    the 
market  wore  derived  from  the  bishops.     There 
was  also  evidence  of  the  holding  by  the  plain- 
tifis  of  a   meat   market  on    Saturdays  so   far 
SB  living  memory  goes.    But  there  was  no  evi- 
dence to  connect  in  any  way  the  market  so  held 
with  the  Mondav  market  granted  in  1259.    There 
was  further  evidence  that  there  were  three  or  four 
hntdiers  who  had  shops  in  the  town,  and  that  it 
had  been  usual  for  these  butchers  on  the  Satur- 
days, when  the  markets  was  held,  to  close  their 
shops  and  go  and  sell  in  the  market,  and  that  this 
had  been  done  till  186^;  and  it  was  further  proved 
that  in  that  year  two  butchers  opened  their  own 
shops  on  Saturdays,  and  disputed  the  ri^ht  of  the 
oorpGvation  to  prevent  it ;  and  that  wnts  having 
heen  issued  agamst  them,  they  submitted  and  paid 
^  costs,  and  that  they  have  since  had  their  shops 
open  on  the  Saturdays,  and  paid  the  plaintiffs  toll, 
which  must  mean,  no  doubt,  the  stallage  which 
tibe  plaintiffs  would  have  been  entitled  to  if  the 
hotchers  had  occupied  stalls  in  the  market  house. 
Authorities  were  referred  to  for  the  purpose  of 
showing  that  no  right  to  tolls  was  acquired  by 
^  chao-ter    referr^  to,   particuli^ly  Heddy  v. 
WMhouse  (Gro.  Eliz.  591) ;  out  the  real  question  in 
^  case  is  not  the  right  to  tolls  eo  nomine,  but  the 
pght  to  compel  the  defendant  to  sell  in  the  market 
house,  if  at  all,  by  which  the  plaintiffs  would 
^CQuire  a  right  to  stall^^e  as  owners  of  the  soil ; 
^  the  real  question  is  whether  the  evidence 
^tablishes  any  such  right.    The  &ct8  are  pecu- 
w,  because  we  have  a  charter  for  a  market  on 
l^cuday,  and  the  proof  is  that  no  market  has  ever 
heen  held  on  Monday ;  but  there  is  proof  of  a 
nieat  market  having  Jbeen  held  on  Saturday.    If 
^  proof  had  been  m  a  charter  for  a  meat  market 
<^  Saturday  in  the  terms  of  the  present  charter, 
l^fgrant  being  of  a  market  and  fidr,  with  all 
hberties  and  firee  customs  to  such  a  market  and 
w  belonging,  the  words  in  the  original  no  doubt 


being  "cum  omnibus    libertatibus   liberis  oon- 
suetudinibus  ad  hujusmodi  mercatum  et  feriam 
pertinentibus,"  as  m  the  Earl  of  EgremorU  v. 
Sand,  we  should  have  felt  satisfied  that  there  is 
not  sufficient  to  justify  us  in  reading  the  grant  as 
a  grant  of  a  market  with  the  incident  of  pre- 
venting persons  from  selling  meat  in  their  own 
houses  away  from  the  market.  As  this  incident  is 
not  a  liberty  belonging  to  a  market,  it  would  be 
enlarging  the  franchise  beyond  the  words,  and 
would  be  at  variance  with  Earl  ofEgremonl  v.  Said 
(6  Ad.  &  Ell.  927).  But  the  plaintiffs  rested  their  case 
mainly  upon  another  ground,  via.,  that  there  was 
sufficient  evidence  to  warrant  the  conclusion  of  a 
right  by  prescription  to  hold  a  market  on  Saturday 
with  this  incident,  and  it  was  said  that,  if  there 
was   sufficient   evidence  of  this  enjoyment,  the 
plaintiffs  ought  not  to  be  worse  off  because  there 
was  in  1259  also  an  express  grant  which  had  been 
vested  in  them  of  a  Mon^^  market.    And  the 
cases  of  Mosley  v.  Walker  (7  B.  &  Gr.),  and  Mayor 
of  MacdeiJ^ldr,  Pedley  (4  B.  &  Ad.)  are  referred 
to  as  showing  that  such  a  right  might  be  gained. 
But,  upon  referring  to  these  cases  and  the  evi« 
denoe  produced  in  the  present  case,  we  find  a  very 
great  oifference.    We  cannot  examine  in  detail  the 
evidence  in  those  cases  upon  which  the  jury  found 
in  favour  of  the  right,  but  it  appears  to  us  that  if 
the  same  question  had  been  left  to  the  jury  in 
this  case,  they  ought,  upon  such  different  evidence, 
to  come  to  a  different  conclusion.     The  evidence 
in  the  present  case,  except  as  to  the  existence 
of  a  market,    only  dates   from   the  year  1848, 
and   from   that   time   to   1862    the  oniy  proof 
is    that   on     the     market     day    the     butchers 
closed  their  shops  and  resorted  to  the  market. 
This  is  entitled  to  very  little  consideration  as 
showing  that  the  butchers  were  under  an  obli- 
gation to  dose  their  shops ;  it  is  eqjually  recon- 
cilable with  its  being  more  to  their  advantage 
to  sell  in  the  market  than  at  home,  and  it  only 
dates  from  1848.    In  1862  they  claimed  the  xight 
to  keep  their  shops  open  on  Saturdays.     Two 
actions  were,  however,  brought  and  submitted  to 
by  two  butchers,  and  since  that  time  the  butchers 
who  have  opened  their  shops  on  Saturdays  have 
paid  toll,  until  the  present  defendant  disputed 
the  rightL     This  evidence  is,  in  our  opinion,  far 
too  weak  to  justify  the  conclusion  of  the  right 
being  gained  by  immemorial  enjoyment,  more 
especiaUy  when  taken  in  connection  with  a  charter 
hems  granted  in  1259  for  a  market  with  ordinary 
incidents.    The  enjoyment  of  the  right  claimed  is 
properly  speaking  only  from  1862,  as  we  consider 
the  attendance  of  the  butchers  at  the  market  on 
market  days  as  proving  little  or  nothing.    The 
actions   brought   afterwards,    and  submitted  to 
through  proof  of  enjoyment,  are  no  further  evi- 
dence against  the  derondant;  and  the  proof  of 
payment  of  toll  even  by  the  defendant  (as  the 
witness  says  he  believes)  would  not  be  conclusive. 
To  justify  the  conclusion  of  immemorial  enjoy- 
ment, the  evidence  ought  to  go  further  back,  and 
be  more  like  such  as  was  given  in  the  two  cases 
last  referred  to,  and  the  effect  of  the  evidence  is 
also  weakened  by  the  demand  of  the  plaintiffs 
(which  was  acceded  to)  being  for  tolls  which  they 
were  certainly  not  entitled  to,  their  only  right 
being  to  stallage  as  owners  of  the  soil  of  the 
market ;  and  the  payments  might  be  made  under 
the  belief  that  the  plaintiffs  were  entitled  to  tollsy 
and  not  as  an  acknowledgment  that  the  plaintiffh 
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werei'  entftled  to  make  tifaem  dose 'their  shops. 
We  have  oone^erisfd  the  case  upon  the  znems, 
And  not  with  reference  to  the  particnlar  claim  set 
up  in  the  statement,  tIz.,  to  tolls  and  stallages  for 
selling  out  of  the  market,  which  seems  open  to 
objection, .  hnt  might  have  been  amended.  For 
the  above .  reasons  we  think  the  plaintiffs  have 
not  establinhed  the  right  claim^,  and  that  the 
rule  must  be  made  absolute,  add -there  mast  be 
judgment  for  the  defendant.  Bule  ahaoWte, 

Solicitors  for  the- plaintiffs,  Gregory  .and  Bow- 
tiiffee,  for  Q.A.  JenhirkS,  Penryn. 

Solicitors  for  the  defendants,  SoAria  and  PoweU, 
lor  DoheU,  Truro.       

Feb.  6,  7,  and  March  4, 1878. 

Ptofanaiian  of  the  Loid*8  day — Action  for  penalties 
— 21  Qeo.  3,  c.  49,  w.ll,  4 — Judgment  recovered— 
Coui/n  wad  colkmion — 'Eitovpel — Judgment  re* 
covered  under  suhaequent  wnt. 

The  plavntiff  brought  an  action  against  the  defen- 
dants to  recover  a  penalty  under  21  Geo.  3,  c.  49, 
«.  1,  for.  heepvng  open  the  Aquarium  on  Sunday, 
the  Ihth  Aug.,  me  writ  being  dated  the  \ith  Aug. 
The  fact  thai  the  \hth  Aug,  •  was  the  Sunday  in 
respect  of  which  the  action  was  brou>ght  did  not 
ofpear  on  the  writ,  but  this  appeared  in  the 
statement  of  claim  which  was  delivered  on  the 
24^^  November,  amt  the  defendants  knew  it 
was  m  respect  of  that  day.      The  defendants 

[  muhs^quently  pot  the  permission  of  one  Bolfe,  to 
bring' an  adion  in  his  name  against  themselves 
to  recover  penalties  accruing  on  the  \hth  Aug, 
and  the  several  Sundays  between  that  date  and  the 
17th  Oct.,  and.  a  writ  was  accordingly  issued  to 
that  pectin  .Bolfe^s  name  on  trie  20th  Oct. 
This  was  done  t  by  the  defendants  in  order  to 
protect  themselves  against' actions  whicJi  might 
be  brought^  for  these  variofis  penalties,  as  well 
as  to  facHiiate  am  early  remission  of  the  penal- 
ties  by  tlie  Secreto/ry  of  Stale  under  power 
given  him  by  38  ^  39  Vidt  c.  80.  Bolfe,  who  at 
{he  time  of  giving  this  permission,  did  not  know 
of  the  plaintiff's  action,  agreed  thai  the  defenr- 
dants  might  make  what  use  they  pleased  of  this 
action,  and  thai  he  would  not  issu^e  execution  or 
claim  the  penalties.  Judgment  in  Bolfe*s  action 
was  signea  by  default  on  the  2Sth  Oct.,  and  was 
pleaded  by  the  d^endants  as  a  defence  to  plain' 


tiff's  action. 
EM,  1 


^  that  the  jud^meni  in  Bolfe^s  action  was 
fictitious  a/nd  oovvnovs,  and  wcu  no  bar  to  plain- 
Hff*s  action. 
Held,  also,  apart  from  all  question  qf  covin,  that 
the  effect  of  plaintiff*s  bringing  the  a,ction  was  to 
make  the  penalty  a  debt  due  to  him,  athd  that  no 
other  aetiim  could  afterwards  be  maintained  in 
respect  of  it;  and  thcU  since  the  plaintiff's  action 
was  brought  in,  respect  of  the  Ibth  Aug.,  and  the 
defendants  knew  it,  it  was  immaterval  that  this 
dad  not  appear  on  the  writ. 

Thi  writ  in  this  action  was  dated  the  17th  Aug. 
1875,  and  the  action  was  brought  to  recover  a 
pentdty  under  21  Geo.  3,  c.  49,  s.  1,  for  keeping 
open  the  Brighton  Aquarium  as  a  place  of  public 
entertoiBment  and  amusement  on  Sunday.  The 
writ  did  not  menticm  the  particular  Sunday  in 
respect  of  which  the  penalty  was  claimed ;  'but 

(a)  B«pocted  by  H;  F.  Dxonarsi  Esq.,  BMsMsMi^Iiftw. 


the  statement  of  doim  delivered  on  the  QMl 
Nov.  mentioned  the  16th  Aug.  1875  atf  being  t^ 
Sunday  in  question. 

Defence :  ^hat  a  penalty  in  respeet  of  tlie  sanie 
Sunday  had  already  been  recovered  is  an  aetioo 
brought  against  the  defrfidsvits  ny  one  Bolfe,  and 
a  judgment  for  the  same  signed 'against  them 
on  the  28th  Oct.  1875. 

Beply:  Joinder  of  issue  on  the  defence  Mid 
that  the  said  judgment  had  been  recovered '  by 
the  covin  and  cdtlusion  of  the  defendanta  and 
Bolfe. 

.  At  the  trial  before  Cleasby,  B.  it  appeared  ihsX 
Bolfe's  action  was  brought  on  the  20th  Get.,  and 
jctdgment  signed  by  default  on  the  28th  of  that 
month.  It  appeared  moreover,  that  Bolfe  had 
given  permission  to  the  defendants  to  use  his 
name,  that  it  was  brought  by  the  defendants  them* 
selves  in  his  name,  to  recover  penalties  aooming 
on  the  15th  Aug.  and  the  several  Sundays  between 
that  day  and  the  17th  Oct.,  in  order  to  protect  the 
defendants,  by  being  ased  as  an  answer  tO'  actions 
which  might  be  brought  for  the  various  penalties 
included  in  it,  as  well  as  tolaciHtate  an  early  remis- 
sion of  the  penalties  by  the  Secretary  of  State 
under  the  power  given  him  by  38  <fe  39  Yiot.  a  80. 

At  the  time  of  giving  the  defendants  permission 
to  use  his  name,  Solfe  did  not  know  of  the  action 
already  brought  by  the  plaintiff ;  and  at  the  same 
time  he  agreed  that  the  defendants  should  make 
what  use  they  pleased  of  the  action  brought  in  his 
name,  and  promised  that  he  would  not  issue  execu- 
tion or  claim  the  penalties.  Upon  these  facts 
Cleasby,  B.  directed  the  jury  that  there  was 
evidence  of  covin  and  collusion,  and  they  found  a 
.verdict  for  the  plaintilP. 

A  rule  met  to  enter  the  verdict  for  the  defen- 
dants on  the  ground  that-  there  was  no  evidence 
of  covin  and  collusion,  or  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  verdict  was 
against  the  weight  of  evidence,  having  been 
obtained, 

•  Bosanquet  and  WiXbeirforce  (Sir  Hardmge  G^fard^ 
Solicitor- General,  with  them)*  for  the  plamtiff, 
showed  cause. — There  was  ample  evidence  of  covin 
and  collusion  to  go  to  the  jury.  Bolfe's  aotioni 
though  brought  in  his  name,  was  really  an  action 
brought  by  the  defendants  against  themselvefi  to 
deprive  the  plaintiff  of  the  penalty  for  which  he 
was  then  suing  them.  The  judgment  obtained  in 
that  action  was  fictitious,  and  therefore  is  of  no 
avail  against  the  plaintiff's  claim.  Covin  is  a 
secret  assent  determined  in  the  minds  of  two  or 
more  persons  to  the  prejiidice  of  another.  (See 
the  definitions  ffiven  in  Coke  upon  Littleton,  and 
in  the  Termes  de  la  Ley.)  All  that  is  requisite  to 
constitute  covin  is  therefore  present.  But  further, 
apart  from  all  question  of  covin  and  collusion, 
Holfe's  judgment  is  no  answer  to  this  aotion,  inas- 
much as  the  writ' and  judgment  are  subsequent  to 
the  date  of  the  plaintiff's  writ.  21  G^eo.  3,  a  49, 
made  the  penalty  a  debt  ftrom  the  defendants  to  the 
plaintiff  as  soon  as  the  writ  was  issued,  and  before 
the  20th  Oct.  the  right  of  action  for  the  penalty 
of  the  15th  Aug.  had  vested  in  the  plaintiff.  On 
this  point  they  cited 

Jackson  t.  QisUng,  2  Struige  Bep.  1100 ; 

Connhe  V.  Pitt^  3  Bur.  1428 ; 

Beg.  V.  Bird,  20  L.  J.  70,  M.  0. ;  per  Puke,  R»  p.M$ 

Bcuinss  V.  Btac&bHm,  Sayera,  216. 

Oharles  Bussdt,  Q.O.  and  MMsdotM  {MtMSOsm 
with  them)  for  the  defendants.'^The  seoNOiui  qoes- 
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tion  is  not  open  to  the  plaintiff  on  this  record. 
The  sole  point  raised  by  the  pleadings  is  whether 
or  not  Bolfe's  judgment  was  covinoas.  If  the 
plaintiff  wished  to  raise  this  point,  he  should  have 
pleaded  it.  Bat  however  that  may  be,  there  is  a 
dear  answer  to  the  argument  on  that  head,  which 
iB  this — that  the  plaintiff's  writ  does  not  show 
that  the  penalty  for  which  his  action  is  brought 
was  in  respect  of  the  performance  on  the  15th  Aug., 
whereas  the  writ  in  Eolfe's  action,  which  was 
issued  before  the  statement  of  claim  herein,  did. 
The  principal  object  of  Bolfe's  action  was  to  obtain 
ao  early  remission  of  the  penalties  by  the  Secre- 
tary of  State  under  the  powers  given  him  by 
38  <fe  39  Yict.  c.  80.  This  was  a  perfectly  valid 
reason  for  their  taking  the  steps  they  did,  and 
there  is  nothing  covinous  or  collusive  about  it. 
Before  the  judgment  can  be  set  aside  upon  this 
GTOond,  it  must  be  shown  that  the  defendants  and 
fiolfe  were  both  parties  to  the  collusion.  Here, 
on  the  contrary,  &olfe  was  not  even  aware  of  the 
purpose  for  which  the  judgment  was  obtained.  On 
this  point  they  cited  the  definition  in  Coke  upon 
Litlleton : 

MecLdowcroft  y.  Hugerin,  4  Moo.  P.O.  888 ; 
Perry  y.  Meadowcroftt  10  Beay.  122  ; 
QatHn  ▼.  Gattin,  31 L.  J.  43,  Prob. 

Gur.  adv.  vuU, 

March  4. — The  written  judgment  of  the  court 
(Kelly,  C.B.,  Cleasby  and  Pollock,  BB.)  was  now 
read  by 

Cleasbt,  B. — The  facts  of  this  case  are  not  in 
dispute.  It  is  admitted  that  the  plaintiff  brought 
his  action  on  the  17th  Aug.  to  recover  a  penalty 
under  the  statute  21  Greo.  3,  c.  49.  This  made  the 
penalty,  if  recoverable,  a  debt  from  the  company 
to  the  plaintiff.  It  is  further  admitted  that  afVior- 
wards,  on  the  20th  Oct.,  the  defendants  got  per- 
mission from  a  man  named  Rolfe  to  bring  an 
action  for  penalties  in  his  name.  It  was  not  dis- 
puted that  this  action  was  a  protective  action ;  that 
is,  to  protect  the  defendants  from  the  various 
penalties  which  were  accruing,  by  being  used  as 
au  answer  to  actions  which  mi^ht  be  brought  for, 
the  yarious  penalties  included  in  ic.  It  was 
brought  in  respect  of  penalties  accruing  on  the 
15th  Aug.  (the  penalty  sought  to  be  recovered  by 
the  statement  of  claim  in  this  action)  and  the 
several  Sundays  between  that  day  and  the  17th 
Oct.  Judgment  was  recovered  in  that  action  by 
default  on  the  28th  Oct.  Proof  was  given  that 
the  proceedings  in  the  name  of  Bolfe  were  taken 
with  another  view  as  well,  viz.,  to  obtain  as  soon 
as  possible  a  remission  of  the  penalties  by  the 
Secretary  of  State  under  the  38  &  39  Vict.  c.  80. 
Bat  this  oollusiye  proceeding  for  an  innocent  pur- 
pose did  not  make  it  a  real  recovery  of  the  penalty 
by  the  defendants  against  themselves,  or  prevent 
it  from  being  collusive  for  an  injurious  purpose, 
viz.,  to  deprive  others  of  the  right  to  1  ecover  the 
penalties  which  have  accrued.  It  appears  to  us, 
therefore,  that  such  a  fictitious  judgment  is  no 
judgment  at  all  to  affect  the  rights  of  third 
parties.  The  question  arose  at  the  trial  upon  the 
reply  that  the  judgment  was  obtained  by  covin 
and  collusion.  Now  it  can  hardly  be  questioned 
that  it  was  by  collusion  that  the  judgment  was 
obtained  against  the  defendants  by  the  defen- 
dants in  the  name  of  Rolfe,  for  whatever 
purpose  it  was  obtained.  And  as  to  its  being 
covinous,  the  definition  of  covin  was  given  in 
the  argument,  from  Coke  upon   Littleton,   and 
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we  have  it  very  clearly  given  in  the  Termes 
de  la  Ley :  "  Covin  is  a  secret  assent  determined 
in  the  minds  of  two  or  more  persons  to  the  preju- 
dice of  another.*'  In  the  present  case  the  secret 
assent  was  the  assent  of  Bolfe  to  the  defendants 
borrowing  his  name  to  bring  the  action  against 
themselves,  and  the  prejudice  of  another  was  the 
judgment  being  used,  as  in  the  present  case,  to 
defeat  the  rights  of  others.  It  matters  not 
whether  Bolfe  was  kept  in  ignorance  of  the  pur- 
pose to  which  the  action  was  to  be  applied  or  not, 
it  was  not  the  less  covinous  in  the  defendants. 
One  instance  is  put  in  the  same  book  under  the 
title  "covin"  of  the  use  of  a  judgment  fraudu- 
lently obtained :  "  Or  if  an  executor  or  adminis- 
trator procured  judgment  to  be  entered  against 
him  by  fraud,  and  plead  this  to  a  bond,  the  party 
aggrieved  may  plead  covin  and  relieve  himself." 
In  like  manner,  it  appears  to  us  that  the  plaintiff 
may  relieve  himself  by  pleading  covin  as  an  answer 
to  the  judgment  obtained  by  the  defendants.  We 
were  referred  to  certain  passages  in  the  sum- 
ming up  of  the  learned  judge,  to  the  effect  that  if 
the  judgment  was,  obtained  collnsively,  and  not 
intended  to  operate  as  a  judgment,  that  would  be 
sufficient.  If  these  passages  be  taken  by  them- 
selves they  might  mislead  the  jury,  but  taken  in 
connection  with  the  circumstances  of  the  case, 
and  the  rest  of  the  summing  up,  they  would  not 
do  so.  The  plea  itself  showed  the  injurious  pur- 
poses to  which  the  judgment  was  applied,  and  as 
soon  as  it  was  admitted  that  it  was  intended  to  be 
protective,  that  part  of  the  case  did  not  require  to 
be  particularly  referred  to.  And,  further,  even  if 
there  was  an  imperfect  direction  in  this  particular, 
yet,  as  it  is  clear  that  no  substantial  wrong  or  mis- 
carriage has  been  occasioned  thereby,  we  ought 
not  to  grant  a  new  trial.  (See  Order  XXXIX., 
r.  3,  of  Judicature  Act  1873.)  Another  objection 
to  the  defence  was  presented  at  the  trial,  and  has 
been  arcued  before  us.  It  did  not  appear  to  arise 
upon  the  pleadings,  and  was  therefore  put 
aside  at  the  trial;  but  if  a  new  trial  was 
granted,  and  the  statement  of  defence 
amended,  there  would  be  an  answer  to  the  plea. 
The  present  action  was  brought  on  the  17th  Aug., 
and  the  penalty  sought  to  be  recovered  was  in 
respect  of  the  opening  of  the  Aquarium  on  the 
15tn  Aug.  The  effect  of  bringing  the  action  was 
to  make  the  penalty  a  debt  due  to  the  plaintiff, 
and  no  other  action  could  afterwards  be  maintained 
in  respect  of  it :  {Jach'son  v.  Oisling,  2  Strange, 
1169  ;  Hutchinson  v.  Thomas,  2  Levinz.  141.)  See 
also  Oomhe  v.  Fiti  (3  Bur.  1423),  though  in  that 
case  the  plea  was  in  abatement.  It  follows  that, 
upon  its  appearing  that  the  present  action  was 
commenced  before  Bolfe's  action,  the  proceedings 
in  Eolfe^s,  though  prosecuted  to  judgment,  could 
have  no  effect  upon  the  right  of  the  plaintiff.  The 
only  answer  that  could  be  given  to  this  objection 
was  that  it  did  not  appear  upon  the  face  of  the 
writ  that  it  was  sued  out  in  respect  of  the  for- 
feiture of  the  15th  Aug.,  and  that  any  other  Sunday 
upon  which  there  had  been  a  performance  might 
have  been  inserted  in  the  statement  of  claim.  But 
as  there  is  no  doubt  that  the  action  of  the  17th 
was  in  respect  of  the  previous  Sunday  the  15tb, 
and  as  the  defendants  knew  that  the  action  was 
in  respect  of  that  Sunday,  it  appears  to  us  to  make 
no  difference  that  the  writ  does  not  specify  the 
date.  (See  judgment  of  Parke,  B.  in  Reg.  v.  Bird 
(20  L.  J.  94,  M.  C.)     The  case  of  Chalchman  v. 
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.  EvBBiTT  (tipp.)  9.  Dayixs  (resp.) 
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WrigJU  (Noy's  Bep.  118)  is  an  authority  upon  the 
whole  case.  It  shows  that  preyions  prooeedings 
are  a  har  to  subsequent  proceedings  for  the  same 
penalty ;  and  that  prooeedings  to  be  a  bar  must  be 
bond  fide.  It  was  there  decided  that  a  previous 
information  for  the  same  penalty  is  a  good  bar  if  it 
be  bond  fide,  but  if  it  be  not  bond  fide  the  plaintiff 
may  plead  the  fraud.  Otherwise  the  defendants 
could  keep  the  Aquarium  open  and  incur  a  penalty 
every  Sunday,  ana  get  a  friend  on  every  Monday 
morning  to  brine  an  action,  and  make  these 
fictitious  actions  a  defence  to  real  ones,  and  so 
defeat  the  Act  of  Parliament.  The  jury  in  the 
present  case  found  that  the  judgment  was  covinous 
and  collusive,  and  for  the  above  reasons  we  think 
we  ought  not  to  grant  a  new  trial,  and  therefore 
the  rule  must  be  discharged. 

BuU  discharged. 

Solicitors  for  the  plaintiff,  Bridges,  Sawtell, 
Heywood,  and  Bam. 

Solicitors  for  the  defendants,  Benham  and  Tin- 
delL 

Tuesday,  Feb.  12, 1878. 

(Before  Kelly,  (J.B.  and  Cleasby,  B.) 

EvBRiTT  (app.)  V,  Davies  (resp.)  (a) 

APPEAL  FBOM  INPERIOB  COUBT. 

Prevention  of  Cruelty  to  Animals  Act  1847  (12  ^  13 
Vict  c.  92),  8.  2 — **  GrueUy  ill-treat,  abuse,  or  tor^ 
i/are" — Omission  to  slaughter  an  animal  incur' 
ably  diseased  and  suffering  pain — Keeping  such 
cmvmal  in  a  way  that  inevitably  inflicts  pain — 
What  is  an  offence  and  "  cruelty  "  wider  the  Act, 

The  owner  of  a  horse  who,  knowing  it  to  be  incur' 
ahly  diseased  and  in  pain,  merely  omits  to  have 
it  slaughtered,  commits  no  offence  within  sect,  2 
of  the  Prevention  of  Cruelty  to  Animals  Act 
1847  (12  Sf  13  Vict,  c.  92),  and  cannot  be  con- 
victed of  **  cruelly  ill'treating,  abusing,  or  tortur* 
ing "  sv^h  animal  by  reason  of  such  omission 
only.  But,  if  he  keeps  tlie  animal  in  such  a 
manner  as  that  it  is  inevitably  put  to  intense  pain 
in  moving  about  afield,  in  its  efforts  to  graze  in 
order  to  support  its  life,  he  thereby  commits  an 
act  of  oruely  and  an  offence  under  the  Act,  and  is 
guilty  of  *'  torturing  or  causing  the  animal  to  be 
tortured,**  as  much  as  if  lie  had  actively  tortured 
it  with  his  own  hand. 

This  was  a  case  stated  by  two  justices  of  the  peace 
for  the  county  of  Cardigan  under  the  statute  20  &  21 
Vict.  c.  43,  raising  a  question  for  the  opinion  of 
the  court,  whether  an  act  of  omission  or  neglect 
of  duty,  which  causes  pain  or  torture  to  an  animal, 
is  an  offence  within  the  meaning  of  the  Act  for  the 
Prevention  of  Cruelty  to  Animals  (12  &  13  Vict. 
c.  92)  s.  2. 

At  a  petty  session  holden  in  and  for  the  division 
of  Upper  Genewr-Glyn,  in  the  county  of  Cardigan, 
on  the  10th  Oct.  1877,  a  complaint  preferred  by 
the  appellant  (Everitt)  against  the  respondent 
(Davies),  under  seci.  2  of  the  Cruelty  to  Animals 
Prevention  Act,  charging  that  the  respondent,  on 
the  30th  July  1877,  at  Talybont,  in  the  said  county, 
did  cruelly  ill-treat,  abuse,  and  torture  a  certain 
animal,  to  wit,  a  mare,  his  property,  by  then  and 
there  keeping  the  said  mare,  having  a  diseased 
leg,  contrary  to  the  statute,  was  heard  and  deter- 
mined by  US,  the  said  parties  respectively  being 
present;    and  upon  such    hearing  we   dismissed 

(a)  Beported  by  Hxvst  Leigh,  Esq.,  Barristor-at-Law. 


the  said  complaint,  and  the  appellant,  being  dis- 
satisfied with  our  determination  asbeinff  erroneous 
in  point  of  law,  pursuant  to  sect.  2  of  the  20  &  21 
Vict.  c.  43,  duly  applied  to  us  in  writing  to  state 
and  sign  a  case  settmg  forth  the  foots  and  groands 
of  sudi  our  determination  as  aforesaid  for  the 
opinion  of  this  honourable  court,  <&o.  Now,  there- 
fore, we  the  said  the  said  justices,  &o.,  do  hereby 
state  and  sign  the  following 

Case. 

Upon  the  hearing  of  the  complaint  it  was  proved 
on  the  part  of  the  appellant,  and  found  as  a  fact, 
and  admitted  by  the  respondent,  that  the  mare  in 
question  had  met  with  an  accident  several  months 
before  by  which  one  of  her  hind  legs  had  been 
dislocated  and  fractured,  and  that  the  respondent 
had    called   in    the    assistance    of  a    veterinaiy 
surgeon,  who  advised  him  that,  in  his  opinion, 
there  was  no  cure  for  the  mare,  and  that  she 
ought    to  be  destroyed;    that  the  animal's  leg 
became  worse,  and  that  the  respondent  neverthe- 
less did  not  have  it  slaughtered  because,  for  some 
time  after  the  accident,  there  was  a  probability  of 
the  recovery  of  the  mare,  although  he,  the  respon- 
dent, admitted  that  for  some  space  of  time  before  the 
summons  was  issued  the  mare  had  been  incurable^ 
It  was  proved  and  found  as  a  fact  that  the  mare 
was  kept  by  the  respondent  in  a  field  where  she 
was  obliged   to  move    about  for  the  purpose  of 
obtaining  her  food.    It  was  also  proved  and  found 
as  a  fact  that  the  mare  in  ques  tion  to  the  respondent's 
knowledge  suffered  acute    pain   in   consequence 
of  the  injuries  she  had  received;   that  her  hind 
hoof  had  altogether  gone,  and  that  the  login  conneo* 
tion  with  that  hoof  was  a  mass  of   blood  and 
matter  swelling  to  a  diameter  of  nine  inches,  and 
full  of  disease,  the  mare  having  no   use  of  that 
leg  at  all ;  that  such  suffering  might  have  been 
prevented    by  the    respondent  slaughtering  the 
said  mare,  and  that  the  animal  was  not  slaughtered 
because  the  respondent  desired  to  have  a  foal  out 
of  her.    But  it  was  contended  on  the  part  of  the 
respondent,  that  although  he  knew  the  animal  was 
incurable,  he  was  not  guilty  of  the  charge  pre- 
ferred against  him,  as  there  was  no  evidence  that 
he  had  performed  any  overt  act  upon    the   said 
mare;  the  pain  alluded  to  arising  entirely  from 
the  respondent  having  allowed  the  said  mare  to 
live,    instead    of  having   'her     slaughtered   and 
destroyed,  while  in  such  a  diseased  and  incurable 
state. 

It  was  also  contended  on  the  part  of  the  respon- 
dent that  permitting  the  said  mare  to  live, 
although  in  such  a  state  and  condition  as  hereiu- 
betore  described,  was  not  an  offence  within  the 
meaning  of  the  said  Act  (12  &  13  Yict.  c.  92), 
s.  2. 

We,  the  said  justices,  being  of  opinion  that  the 
alleged  charge  of  cruelty  was  not  within  the 
meaning  of  the  said  statute,  which  contemplates 
some  act  on  the  part  of  the  respondent,  whereas 
the  alleged  offence  was  merely  allowing  the  mare 
to  live  in  that  state  and  eondition  when  she  might 
have  been  slaughtered,  gave  our  determination, 
and  decided  against  the  appellant,  and  dismissed 
the  charge. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  honourable  court 
therefore  is,  whether  by  the  omission  on  the  part 
of  the  respondent  to  slaughter  the  mare,  she 
being  at  the  time  in  great  pain  and  inoorabl^  was 
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8a£Scient  to  bring'  the  alleged  offence  wifchin  the 
meaning  of  the  12  &  13  Yict.  c.  92,  8.  2,  as  afore- 
said. 

.  If  the  court  should  be  of  opinion  that  the  said 
dismissal  was  legal«  and  properly  made,  then  the 
said  dismissal  is  to  stand;  and  the  court  is 
humbly  solicited,  according  to  the  power  vested 
in  the  court  by  the  20  &  21  Yict.  c.  43,  to  remit 
the  case  to  the  said  justices,  with  the  opinion  of 
the  court  thereon,  or  to  make  such  other  order  as 
to  the  court  may  seem  fit. 

The  following  is  the  section  of  the  Cruelty  to 
Animals  Prevention  Act  (12  &  13  Vict,  c  92) 
under  wbich  these  proceedings  were  taken. 

Sect  2: 

That  if  «Dy  person  Bhall  from  and  after  the  passing  of 
this  Act  cmeily  beat,  ill  treat,  overdriye,  abnBe,  or 
torture,  or  cause,  or  proonre  to  be  cruelly  beaten,  ill- 
treated,  OTerdriTen,  abased,  or  tortured,  any  animali 
every  snoh  offender  shali  for  every  such  offence  forfeit 
and  pay  a  penalty  not  exceeding  51. 

The  case  originally  came  on  and  was  partly 
heard  on  tho  22nd  Jan.,  before  Cleasby,  B.  and 
Hawkins,  J.,  when  the  only  facts  then  found  in 
the  case  were,  that  the  mare  was  incurably  diseased 
and  suffered  much  pain  by  reason  of  the  hind 
hoof  having  altogether  gone,  and  that  the  leg  in 
oonuection  with  that  hoof  was  a  mass  of  blood  and 
matter,  and  much  swollen  and  full  of  disease,  and 
that  the  mare  had  no  use  whatever  of  that  leg, 
which  might  have  been  prevented  by  the  respon- 
dent slaughtering  the  mare,  but  that  it  was  con- 
tended on  the  part  of  the  respondent  that  he  was 
not  guilty  of  the  charge  preferred  against  him, 
there  being  no  evidence  of  any  "overt"  act  on 
his  part. 

The  court,  thinking  that  the  facts  had  not  been 
stated  with  sufficient  fulness  to  enable  them  to 
oome  to  a  decision  upon  the  question  submitted  to 
them,  remitted  the  case  to  the  iustices,in  order  to 
have  every  fact  stated  that  might  have  any  bear- 
ing upon  the  decision  of  the  case,  and  especially 
facts  with  regard  to  the  knowledge  of  the  respon* 
dent,  and  now,  the  case  having  been  restated  as 
above  set  forth,  it  came  on  again  for  hearing, 
when 

Waddy,  Q.O.  (with  whom  was  Morton  Smith) 
aeaiu  appeared  for  the  appellant,  and  submitted 
that  the  decision  of  the  m^istrates  was  wrong 
and  ought  to  be  set  aside,  'fhe  question  involves 
the  proper  construction  of  the  words  "  cruelly 
ill-treat,  abuse,  or  torture,"  or  "  cause  to  be 
cruelly  ill-treated,  &o .,"  in  the  2nd  section  of  the 
Act.  The  word  "  wilfully  "  is  not  in  the  Act,  and  to 
torture  cruelly,  even  without  the  intention  to  give 
pain,  is  within  the  Act : 

Murphy  v.  Manning,  86  L.  T.  Eep.  N.  S.  592;  46 
L.  J.  211,  M.  C. ;  li.  Eep.  2  Ex.  Div  307. 

The  question  is  whether  or  not  mere  passive 
conduct  is  within  the  Act,  or  whether  there  must 
he  some  overt  act  of  active  cruelty  : 

Bridge  v.  Porsarw,  7  L.  T.  fiep.  N.  S.  784;  3  B.  & 
S.  382 ;  B.O.,  nom.  Bridge  v.  rartona,  92  L.  J.  95, 
M.C. 

It  is  submitted  that  the  respondent  did  "  cruelly 
ill-treat,  abuse,  and  torture  this  mare,  or  **  cause 
and  procure  "  her  to  be  so  ill-treated,  Ac.,  within  the 
ttpress  terms  of  the  section,  by  keeping  her  in  such 
•way  (as  detailed  in  the  case)  that  the  very  con- 
dition of  its  existence  was  to  cause  continuous 
intense  pain.  Every  movement  of  the  poor 
animal  must  have  caused  it  exquisite  agony,  and 


all  this  was  well  known  to  the  respondent  from 
the  first.  [Glbasbt,  B. — The  charge  does  not 
complain  of  the  manner  of  keeping,  as  by  saying 
that  it  was  a  cruel  mode  of  keeping.]  The  offence 
is  laid  down  at  first  as  that  he  did  omelly  ill-treat, 
Ac,  and  then  states  how  he  did  it,  namely,  "  by 
then  and  there  keeping  the  said  mare  having  a 
diseased  leg,"  &o.  It  was  not  necessary  to  use 
the  word  **  cruelly  "  again,  and  to  allege  that  he 
"  cruelly  kept,"  and  "  cruelly  knew  her  to  be  in- 
curable," Ac.  *'  Keeping  "  is  the  only  appropriate 
word  to  be  used  here,  and  the  keeping  the  animal 
alive  in  such  a  condition,  and  in  the  way  and 
manner  in  which  the  respondent  as  found  by  the 
case  did  keep  her,  was  an  act  of  commission  and 
not  a  mere  omission.  [Cleasbt,  B. — The  ma^s- 
trates  have  not  found  cruelty  as  a  fact  in  keeping 
the  mare  in  a  field,  though  the  whole  question  for 
the  court  was,  was  it  cruelty  not  to  kill  herP 
Kellt,  C.B. — I  agree  with  the  justices  that  it  was 
no  offence  under  the  Act  not  to  kill  the  animal, 
but  I  differ  from  them,  if  by  his  act  the  respondent 
caused  and  procured  the  mare  to  be  put  to 
torture.]  The  conduct  which  we  allege  the  re- 
spondent to  have  pursued  and  which  was  proved, 
was  equivalent  to  "  cruelly  ill-treating,  abusing, 
and  torturing,"  and  the  justices  should  so  have 
decided. 

No  one  appeared  for  the  respondent. 

Kelly,  C.B. —   I   lay   down   the   law   in    the 
broadest  and  clearest  terms  in  which  it  is  possible 
and    competent   for   me   to   do,  that   the  mere 
omission  to  put  an  animal  to  death,  even  in  a  case 
where  humanity  might  dictate  its  being  done,  is 
not  an  offence  or  an  act  of  cruelty  within  the 
meaning  of  this  Act  of  Parliament,  and  that  there 
is  no  power  to  convict  the  respondent  by  reason  of 
any    such    omission   of    any   offence  under    the 
statute.      That  is    the  only  question  which,  in 
consequence  of  the  way  in  which  the  case  has 
been  stated  for  our  consideration,  has  been  sub- 
mitted to  us,  and  we  must  determine  it  in  favour 
of  the  respondent,  and  hold  that  he  has  been 
guilty  of  no  offence  against  the  provisions  of  the 
Act  of  Parliament  in  question  by  his  omission  to 
slaughter  the  mare  under  the  circumstances  that 
have  been  stated.     But  then  the  case  states  the 
charge   that    was    made   in   the  complaint    laid 
Against  the  respondent  to  be  that  he  did  "  cruelly 
ill-treat,  abuse,  and  torture  a  certain  mare,  by  then 
and  there  keeping  the  said  mare,  having  a  diseased 
leg,    contrary  to  the    said  statute."     Now    un- 
questionably that  charge  expressly  involves  the 
question  of  keeping  the  mare,  and  the  way  and 
manner  in  which  she  was  kept,  and  not  merely 
the  omission  to  slaughter  her  or  put  her  to  death ; 
and   we  must   therefore   inquire  and  look  into 
all  the  circumstances  under  which  the  respon- 
dent  dealt    with,    or,    in  other    words,    '"kept" 
the  mare.      Here  was  an  animal  that  for  some 
months  had  been  suflering  from  the  consequences 
of  an  accident,  by  which  one  of  her  hind  legs  was 
dislocated  or  fractured.      A  veterinary  surgeon 
had  advised  the  respondent  that  tho  case  was 
incurable,  and  that  the  mare  ought  to  be  destroyed. 
The  respondent,  however,  nevertheless  kept  her 
alive ;  in  the  first  instance,  no  doubt,  as  is  stated 
in  the  case,  "  because  there  was  a  possibility  if 
not  a  probability  of  her  recovery ;  *    but  subse- 
quently, and  after  fall  knowledge  that  the  case 
was  an  utterly  hopeless  one,  and  that  she  was 
suffering  great  pain,  he  still  kept  her  alive,  because 
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"  he  desired  to  have  a  foal  oat  of  her."  And  now 
let  us  see  how  he  kept  her.  Had  he»  in  the  hope 
that  she  might  recover,  placed  her  in  a  stable, 
with  her  diseased  leg  in  a  sling  or  cradle,  so 
as  to  prevent  it  from  touching  the  groand, 
and  had  proper  food  been  brought  to  her  there, 
so  that  she  might  eat  and  sustain  life 
without  the  necessity  of  locomoti''>n,  it  might 
be  that  that  would  have  been  a  proceeding 
which  might  have  amounted,  as  my  brother 
Hawkins  observed  on  the  previous  hearing  of  this 
case,  to  what  may  be  callea  "  mistaken  kindness." 
But  the  respondent  did  nothing  of  that  sort.  On 
the  contrary,  knowing  that  the  lower  part  of  the 
leg,  the  hoof  of  which  had  entirely  rotted  off,  was 
one  mass  of  festering  and  diseased  matter,  he 
turned  the  unfortunate  animal  cut  loose  into  a 
field,  where  it  wa?  absolutely  inevitable  that  she 
must  either  suffer  the  agony  of  being  slowly 
starved  to  death  for  want  of  food,  or  endure  the 
continuous  and  exquisite  torture  of  putting  her 
diseased  limb  to  the  ground  as  she  hobbled  about 
in  her  efforts  to  feed  from  off  the  grass  of  the 
field.  Between  these  two  terrible  alternatives 
there  was  no  ch<Mce  for  the  poor  creature;  she 
must  either  undergo  this  constant  intense  pain 
and  torture  in  the  mere  act  of  grazing  to  support 
life,  or  die  of  starvation.  This  was  no  more  or 
«es8  than  wanton  cruelty,  and  in  my  opinion  the 
man  who  keeps  an  animal  in  such  a  way  as  that, 
knowing  full  well  all  the  time  the  terrible  state 
and  condition  of  its  leg,  is  as  much  guilty  of  "  tor- 
turing, or  causing  the  animal  to  be  tortured,'* 
as  if  he  were  with  his  own  hand  to  take 
up  the  diseased  leg,  and  strike  it  violently 
down  upon  the  fiTound.  The  question  then  is, 
Did  the  respondent  cause  and  procure  the  mare 
to  put  her  foot  to  the  crround  in  such  a  manner 
as  to  cause  her  intense  suffering?  Did  he,  in 
short,  cause  the  mare  to  be  tortured  within  the 
meaning  of  the  Act  of  Parliament?  To  that 
question,  I  answer.  Yes,  as  much  as  if  he  had 
actively  tortured  her  with  his  own  hand.  That 
is  the  question  which  the  magistrates  ought  to 
have  considered.  They  have,  however,  gone  aside 
after  something  which  there  was  no  duty  upon 
them  to  deal  with.  The  respondent  did  not,  ac- 
cording to  the  evidence,  feed  or  care  for  this  poor 
animal  in  any  way,  although  before  the  informa- 
tion was  laid  against  him  he  knew  that  she  was  in- 
curable. Every  element  of  the  offence  of  "  cruelty  ** 
under  the  Act  is,  in  my  judfirment,  here  com- 
plete. The  case  should  be  sent  back  to  the 
justices  with  the  intimation  from  this  court 
that,  although  the  question  which  they  have 
put  to  us  is  not  the  proper  question  in  this 
case,  yet,  nevertheless,  their  decision  as  to  the 
omission  of  the  respondent  to  slaughter  the  mare, 
being  no  offence  within  the  Act  of  Parliament,  is 
right;  but  that  the  respondent  did  commit  an 
offence  and  an  act  of  cruelty  within  the  statute, 
in  keeping  the  mare  alive  in  the  manner  in  which 
it  was  proved  and  admitted  that  he  did  keep  her. 

Gleasbt,  B.  concurred. 

Case  remitted  to  the  justices  accordingly. 

Solicitor  for  the  appellant,  LesUe. 


CSOWV  CASfiS  BE8S&VED. 


Saturday,  Mwy  11, 187a 

(Before  Lord  Colbbidge,  G. J.,  Mellob,  J.,  Lush,  J., 

Gleasbt,  B.,  and  Gbove,  J.) 

Beg.  V,  Jaamak.  (a) 

False  pretences  —  Indictment — Proof—Note  of  a 

non-existing  hank. 

The  prisoner  was  convicted  of  attempting  to  obtain 
a  sewing  machine  by  false  pretences.      The  m- 
dictment  alleged  thcU  the  prisoner  did  faledy 
pretend  thai  a  paper  pa/rtly  in  print  and  parity 
vn  writing,  produced  hy  the  prisoner  to  the  pro- 
secutor, a/nd  purporting  to  he  a  hank  note  for  the 
payment  to  the  hearer  of  51.,  was  then  a  good, 
genuine,  and  available  order  for  the  payment  of 
the  swm  of  hi.,  a/nd  was  then  of  the  value  of  61.,  ^c ; 
hy  mea/ns  of  which  false  pretence  the  prisoner  did 
unlawfully  attempt  to  ohtai/n  a  sewing  machine. 
The  evidence  was  that  the  prisoner  harganied  for 
the  purchase  of  the    sewing  machine  for  Sos., 
and  said  that  a  friend  had  told  her  to  get  one, 
and  had  sent  her  the  money  to  pay  for  it,  and  <U 
the  same  time  gave  a  worthless  hank  note  for  5L 
payable  to  the  bearer,  of  the  Devonshire  Bank, 
which  had   stopped  pmment  many  years  ago. 
The  prisoner  knew  at  the  time  thai  the  hank  had 
stopped  payment,  and  thai  the  note  was  of  no  value. 

Held,  thai    the  indictment,  though   inartificiaUy 

fravied,  sufficiently    alleged    that    the   prisoner 

falsely  represented  the  note   to  he  a  good  and 

.    genuine  note  of  an   existing  bank,  and  of  the 

value  of  5Z.,  and  thai  the  evidence  supported  the 

conviction. 

Gase  stated  for  the  opinion  of  this  Gonrt  by  the 

Recorder  of  the  city  of  Exeter. 

At  the  quarter  sessions  for  the  city  and  county 
of  the  city  of  Exeter,  holden  at  Exeter,  on  the  4m 
April  1878,  Jane  Jarman  was  convicted  before  me 
of  having  attempted  to  obtain  goods  by  false 
pretences. 

The  indictment  charged  that  the  said  Jane 
Jarman  unlawfully,  knowingly,  and  designedly 
did  falsely  pretend  to  James  Turner,  that  a  certain 
paper,  partly  in  print  and  partly  in  writing,  pro- 
duced by  the  said  Jane  Jarman  to  the  said  James 
Turner,  and  purporting  to  be  a  bank  note  for  the 
payment  to  the  bearer  of  the  sum  of  5Z.,  was  then 
a  good,  genuine,  and  available  order  for  the  pay- 
ment of  the  sum  of  5Z.,  and  was  then  of  the  value 
of  bl.  By  means  of  which  said  false  pretence  the 
said  Jane  Jarman  did  then  unlawfully  attempt  to 
obtain  from  the  said  James  Turner  one  chain- 
stitch  sewing  machine  of  the  goods  and  chattels 
of  Messieurs  Tavlor  and  others,  with  intent 
thereby  to  defraud.  Whereas  in  truth  and  in  &ct 
the  said  paper  partly  in  print  and  partly  in  writ- 
ing was  not  then  a  good,  genuine,  and  avaUable 
order  for  the  payment '  of  the  sum  of  51.,  nor  was 
the  same  then  of  the  value  of  bl.,  as  she,  the  said 
Jane  Jarman,  then  well  knew  at  the  time  when  she 
did  so  falsely  pretend  as  aforesaid,  against,  Ac 

The  evidence  was  that  the  prisoner  went  to  the 
shop  of  Messieurs  Taylor  ana  Go.,  and  bargained 
with  their  manager,  James  Turner,  for  the  pur- 
chase of  one  of  their  chain-stitch  sewing  machines 
for  the  sum  of  Sbs.  That  she  said  a  friend  had 
told  her  to  get  one  of  them,  and  had  sent  her  the 
money  to  pay  for  it,  and  at  the  same  time  gave 

(o)  Beported  hj  J.  Tkoxpbov,  Esq.,  Barrifternit-Law. 
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him  a  bank  note  for  the  purpose  of  paying  for  it, 
which  was  partly  in  print  and  partly  in  writing, 
and  of  which  the  following  is  a  copy : 

No.  A;  91^  DeYOiuhira  Bank,  £  Fiye. 

I  promise  to  pay  the  bearer  on  demand  ^65  valne 


A. 

Exeter,  5th  day  of  Norember  1817.    914. 

For  Williams,  Cann,  Searle,  and  Co. 
Fiye  pounds.  John  Searle. 

That  the  said  James  Turner  told  her  that  the 
note  was  worthless,  and  that  he  should  detain  it. 

That  the  bank  had  stopped  payment  many  years 
ago,  and  that  the  notes  of  the  bank  were  of  no 
ralne. 

There  was  ample  evidence  to  go  to  the  jury  that 
the  prisoner  knew,  when  she  tendered  the  note  to 
James  Turner,  that  the  bank  had  stopped  payment, 
and  that  the  note  was  of  no  value,  and  that  she 
tendered  the  note  with  intent  to  defraud.  There 
was  no  further  evidence  of  any  false  pretence  by 
words. 

I  was  of  opinion  that  the  said  note  was  not  an 
order  for  the  payment  of  money,  and  that  there 
was  no  evidence  to  support  the  allegation  in  the 
indictment  that  the  prisoner  falsely  pretended  that 
the  said  paper  was  a  good,  genuine,  and  available 
order  for  tne  payment  of  bl.,  and  I  entertained 
some  doubt  whether  there  was  evidence  for  the 
jury  to  support  the  indictment,  and  whether, 
having  regara  to  the  want  of  proof  of  the  alleged 
fiilse  pretence  that  the  said  paper  was  an  order 
for  the  payment  of  money,  the  indictment  was 
BofiBcient  to  sustain  a  conviction.  But  I  left  the 
case  to  the  jury,  directing  them  to  find  the  pri- 
soner guilty  if  the  evidence  satisfied  them  that  she 
knew  when  she  tendered  the  note  to  James  Turner 
that  the  bank  had  stopped  payment,  and  that  the 
note  was  of  no  value. 

The  jury  found  the  prisoner  guilty,  and  I  post- 
poned judgment,  and  discharged  the  prisoner  on 
recognizance  of  bail  to  appear  at  the  next  quarter 
sessions  for  the  said  city  and  county  and  receive 
judgment,  and  I  have  stated  this  case  for  the  con- 
sideration of  the  Court  for  Crown  Cases  Beserved 
as  to  whether  there  was  evidence  for  the  jury  to 
support  the  indictment,  and  whether  the  indict- 
ment was  sufficient  to  sustain  the  conviction,  and 
whether  the  conviction  ought  to  be  affirmed  or 
quashed.  C.  G.  Peideatjx, 

Becorder  of  Exeter. 

No  counsel  appeared  on  either  side. 

Ix)rd  CoLEBiDGE,  C.J. — I  am  of  opinion  that 
the  conviction  should  be  affirmed.  The  case 
states  that  the  prisoner  was  convicted  of  having 
attempted  to  oDtain  goods  by  false  pretences. 
And  tne  indictment  alleges  that  the  prisoner  un- 
lawfully, knowingly,  and  designedly,  did  falsely 
pretend  to  the  prosecutor  that  a  certain  paper 
partly  in  print  and  partly  in  writing,  produced  by 
the  prisoner  to  the  prosecutor,  and  purporting  to 
he  a  bank  note  for  the  payment  to  the  bearer  of 
SL,  was  then  a  good,  genuine,  and  available  order 
for  the  payment  of  Lhe  sum  of  5{.,  and  was  then 
of  the  value  of  61,  By  means  of  which  said  false 
pretences  the  prisoner  did  then  unlawfully  attempt 
to  obtain  from  the  prosecutor  a  sewing  machine 
with  intent  to  defraud.  Without  saying  that  the 
words  of  the  indictment  describe  the  legal  effect 
of  this  document  (and  I  do  not  pause  to  inquire 
whether  they  give  a  strictly  accurate  description 
of  it  *-  it  may  be  they  do  not),  yet  the  ingre-  I 


dients  of  the  ofifenoe  appear  to  me  to  be  set  out 
in  the  indictment.  It  does,  I  think,  sufficiently 
state  that  the  prisoner  attempted  by  false  pre- 
tences to  obtain  the  property  of  the  prosecutor 
with  intend  to  defraud,  and  that  she  falsely  pre- 
tended that  a  piece  of  paper  which  she  produced 
to  the  prosecutor  was  a  genuine  note  of  a  bank 
then .  existing  and  having  power  to  issue  notes. 
It  was  proved  that  there  was  no  such  existing 
bank,  and  that  the  prisoner  knew  this,  and  that 
the  note  was  of  no  value.  The  rest  of  the  Court 
concurred.  Conviction  affirmed. 


HOUSB   OF   LORDS. 


Tuesday,  March  26, 1878. 

(Before  the  Lord  Chancellor  (Cairns),  Lords 
O'Haoan,  and  Gordon.) 

Cox  17.  Babbits,  (a) 

ON  APPE^  FROM  THE  COURT  OF  APPEAL  IN  SNOLAVD. 

Land  tax  —  Exenvption  —  Site  of  a  hospital-^ 
4  WiU.  &•  M.  c.  1,  8.  25—38  Qeo.  3,  c.  6,  m. 
25,  29. 

The  Act  4  WiU.  8f  M.  c.  1,  enacts  {sect.  25)  that  no 
hospital  or  almshouse  shall  he  chargeable  wUh 
land  tax  in  respect  of  its  site.  This  exemption  was 
confirmed  hy  the  Act  38  Oeo.  3,  s.  25;  which 
latter  Act  hy  sect.  29  enacted  that  no  other  lands 
belonging  to  any  hospital  should  be  chargeable, 
except  such  as  were  chargeable  under  the 
4  WiU.  ^  M.  c.  1. 

The  respondent  was  the  lessee  of  land  which  had 
been  the  site  of  a  hospital  existing  before  the 
passing  of  the  Act  of  William  and  Mary,  but  the 
hospital  had  beevi  removed  to  another  site  after 
the  parsing  of  the  Act  of  Qeo,  3. 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  land  came  within  the  exemptions  of  the 
above  Acts,  and  that  the  respondent  was  not  liable 
to  pay  land  tax. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (James,  Baggallay,  Bramwell,  and  Brett, 
L.JJ.),  reported  in  36  L.  T.  Bep.  N.  S.  455,  re- 
versing a  judgment  of  the  Queen's  Bench  Divi- 
sion (Cockburn,  (LJ.  and  Lush,  J.),  reported  in 
35  L.  T.  Bep.  N.  S.  834,  in  favour  of  the  defen- 
dant, upon  a  special  case. 

The  action  was  brought  by  Babbits  against  Cox, 
who  was  the  collector  of  land  tax  for  the  parish  of 
St.  George  the  Martyr,  Southwark,  for  a  trespass. 
The  Fishmongers'  Company  were  the  owners  of 
land  in  the  parish  which  had  formerly  been  occu- 
pied by  some  almshouses  belonging  to  the  com- 
pany. In  1849  the  almshouses  were  removed  to 
another  site,  and  in  I860  the  vacant  land  was  let 
on  lease  to  Babbits.  While  the  land  was  the  site 
of  the  almshouses  it  was  free  from  land  tax,  under 
4  Will.  &  M.  c.  1.  s.  25,  and  38  Geo.  3,  o.  5.  s.  29 ;  and 
Babbits  refused  to  pay  the  tax  on  coming  into 
possession  under  the  circumstances  above  men- 
tioned. The  Land  Tax  CommisBioners  accordingly 
made  a  levy,  in  respect  of  which  this  action  was 
brought. 

The  special  case  is  fully  set  out  in  the  report  of 
the  case  when  before  the  Queen's  Bench  Division, 
and  the  sections  of  the  Acts  appear  in  the  judg- 
ments of  their  Lordships. 

E.  Clarke  and  Lyon  appeared  for  the  appellant, 
(a)  Beported  by  G.  E.  ULLLonr,  Seq.,  Barrister-at-L^ w. 
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The  Solicitor-Generoa  (Sir  H.  GifFard,  Q.O.)  and 
Lvmley  8mUh  for  the  respondent. 
The  following  authoritien  were  referred  to : 

Lord  Colchsster  t.  KeioTuy,  L.  Bep.  1  Ex.  968; 
U  L.  T.  Bep.  N.  S.  888  ;  affirmed  on  appeal  by  the 
Exchequer  Chamber,  L.  Rep.  2  Ex.  258 ;  16  L.  T. 
Bep.  N.  8.  463 ;  and  the  dictnm  of  Lord  Longh- 
borongh,  cited  in  the  note  to  Grant  y.  AaiUf  2 
Dongl.  722. 

At  the  condnsion  of  the  argnments,  their  Lord- 
fihips  gave  judgment  as  follows  : 

The  Lord  Chancellor  (Cairns).  —  My  Lords, 
the  question  to  be  decided  on  this  appeal  is  an 
extremely  short  one,  and  the  argumeDt,  as  it 
appears  before  you,  is  condensed  into  a  very  narrow 
oompass.  The  Court  of  Appeal  were  unanimously 
of  opinion  that  the  property  in  question,  which 
was  formerly  the  site  of  a  hospital,  but  is  no 
longer  so,  having  obtained  its  exemption  from  the 
land  tax,  took  that  exemption  still,  and  I  can  see 
no  reason  whatever  to  differ  from  their  decision. 
I  think  the  view  which  has  been  presented  on 
behalf  of  the  respondent  is  the  correct  one, 
namely,  that  the  intended  operation  of  the  Act 
of  Parliament,  though  it  is  not  perhaps  in  some 
respects  clear  in  every  word,  was  to  impose  a 
charge  at  the  time  that  the  Act  was  passed,  and 
there  to  leave  the  charge  so  imposed  where  the 
charge  was  imposed  ;  aud  as  the  Act  passed  there 
it  remained,  aud  where  the  Act  was  not  in  effect 
to  impose  a  charse  no  charge  could  take  place, 
and  nothing  has  been  done  since  to  effect  a 
charge.  Looking  at  it  in  that  point  of  view  the 
29th  section  of  the  Act  of  Geo.  3,  c.  5,  is  perfectly 
intelligible,  and  although  there  may,  as  between 
the  29th  and  the  25th  sections,  be  a  certain  amount 
of  duplication  of  enactment,  still  the  object 
of  the  29th  section  is  obvious :  *'  All  sach 
lands,  revenues,  or  rents  belonging  to  any 
hospital  or  almshouse,  or  setUed  to  any  charitable 
or  pious  use,  as  were  assessed  before  the  fourth 
VBar  of  the  reign  of  their  late  Majesties  King 
William  and  Queen  Mary,  shall  be,  and  are  hereby 
adjudged  to  be,  liable  to  be  charged  towards  the 
pajrments  of  this  present  Act."  Now  it  is  admitted 
that  the  land  in  question  does  not  come  within 
this  pait  of  the  29th  section,  because  it  was  not 
asseneed  in  the  4th  year  of  the  reign  of  William 
and  Mary ;  but  the  section  then  continues :  "  and 
that  no  other  lands,  tenements,  hereditaments, 
revenues,  or  rents  whatsoever  then  belonging  to 
any  hospit-al  or  almshouse,  or  settled  to  any  chari- 
table or  pious  use  as  aforesaid,  shall  be  charged, 
taxed,  or  assessed  under  the  present  Act  towards 
the  sum  raised,  nothing  herein  contained  to  the 
contrary  notwithstanding."  Now  here  we  have 
other  lands  which  were  then  belonging  to  a 
hospital,  and  therefore  we  have  an  Act  of 
Parliament  declaring  with  regard  to  that  other 
land  that  it  shall  not  be  charged,  taxed,  or 
assessed  by  virtue  of  this  present  Act,  and 
that  wholly  irrespective  of  whether  it  con- 
tinued to  be,  or  did  not  continue  to  be,  land 
used  for  the  preservation  of  these  institutions. 
This  taxing  must  be  construed  strictly.  You 
must  find  words  to  impose  the  tax,  and  if  the 
words  are  not  found  which  impose  the  tax, 
it  is  not  to  be  imposed.  Now  it  appears  to  me 
that,  so  far  from  there  being  words  imposing  a  tax 
here,  you  have  words  which  it  is  clear  declare  that 
the  tax  is  not  to  be  imposed :  and  I  find  nothing 
to  shiAi  to  some  subsequent  period  the  taxing  of 


this  property,  or  in  effect  to  make  this  Act  sob- 
servient  to  the  purpose  of  imposing  a  tax  on  land 
which  in  the  first  instance  is  declared  to  be  exempt 
from  tax.  I  therefore  propose  to  your  Lordships 
that  this  appeal  be  dismissed  with  costs. 

Lord  O'Hagan. — M^  Lordd,  I  am  of  the  same 
opinion.  This  is  a  pomt  which,  although  impor- 
tant, I  think  is  very  short  and  clear.  We  feel  it 
our  duty  as  a  court  of  construction  to  give  effect 
to  an  Act  of  Parliament,  if  that  Act  is  clear,  simple, 
and  unequivocal  in  its  terms,  and  we  are  not  at 
liberty  to  wander  beyond  its  terms,  or  to  con- 
travene its  intention.  Now  he^e  we  have  an  Act 
which  is  as  plain  and  unequivocal  in  its  terms 
as  any  that  ever  came  before  your  Lordships. 
The  29th  section  is  not  open  to  two  constnictions 
within  itself,  and  I  think  I  must  not  pass  over 
the  admission  of  the  counsel  for  the  appellant 
that,  if  the  29th  section  had  stood  alone,  he  coald 
not  have  argued  the  case.  That  section  makes 
the  matter  clear.  In  the  first  place  it  affirmatively 
declares  the  liability  of  certain  premises  to  taxa- 
tion, and  then  in  negative  words  it  emphatically 
relieves  other  sets  of  premises  from  any  liability 
whatever.  Now  it  is  conceded  that  the  premises 
in  question  here  are  such  as  are  so  relieved  from 
liability,  and  therefore  it  does  not  seem  to  me 
possible,  having  that  section  before  our  eyes,  that 
we  should  differ  from  the  unanimous  judgment 
of  the  Court  of  Appeal.  All  that  we  have  neard 
in  the  way  of  argument  is  this :  There  has  not 
been  any  attempt  to  construe  the  29th  section 
according  to  the  view  of  the  aopellant,  but  there 
has  been  an  attempt  to  connect  the  29th  section 
with  the  25th  section,  and  to  say  that  the  25th 
section  deals  with  the  subject-matter  of  the  29th 
section,  and  that  therefoie  we  are  to  forget  the 
29th  section  altogether  and  to  go  back  to  the 
26th  section.  Now  I  rather  agree  with  the  obser- 
vation of  the  learned  counsel  that  if  the  25th 
section  is  to  be  considered  partial,  and  the  29tb 
section  universal,  and  we  must  choose  between 
the  two,  that  we  should  take  the  latter  and  more 
extensive  section.  I  do  not  .hink  that  it  is  neces- 
sary for  me  to  say  more  than  this,  that  there  is 
no  conflict  between  those  sections,  and  it  follows 
that  we,  as  a  court  of  construciiun,  should  not 
fail  to  give  our  attention  to  the  'larger  section. 
As  to  the  policy  in  the  matter,  which  has  been 
referred  to,  of  taxing  or  not  taxing  these  chari- 
table institutions,  it  is  quite  reasonable  to  suppose 
that  these  exemptions  may  have  been  made  for 
the  purpose  of  relieving  these  charitable  institu- 
tions not  merelv  for  the  time  but  permanently; 
and  it  is  quite  plain,  if  the  construction  put  upon 
this  Act  by  the  decision  of  the  Court  of  Appeal 
is  not  the  correct  construction,  that  the  benefits 
which  were  intended  to  be  accorded  to  these 
charities  would  be  taken  from  them.  On  the 
whole  I  approve  of  the  decision  of  the  Oooit  of 
Appeal,  and  I  think  that  this  appeal  should  be 
dismissed  with  costs. 

Lord  Blackburn. — My  Lords,  I  am  of  the  same 
opinion.  The  Act  of  William  and  Mary*  which 
originally  imposed  this  tax,  gives  in  the  25th 
section  an  enumeration  of  the  exemptions,  and  it 
is  provided  that  nothing  contained  iu  this  Act  is 
to  charge  an^  hospital  or  college,  and  it  enume- 
rates a  considerable  number  of  hospitals  and 
colleges  by  name  for  or  in  respect  of  the  site  of 
the  said  hospital  (or  college),  so  that  in  general 
words  the  word  hospital  comes  m ;  then  it  goes 
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on  to  say  that  afterwards  none  of  these  oolleges 
which,  it  enamerates,  or  any  hospital,  shall  be  tax- 
able. Then  it  goes  on  to  proriae  that  it  is  not  to 
extend  to  charge  any  otner  hospital  for  or  in 
resnect  of  the  rents  and  revenaes  payable  to  the 
said  hospital  or  almshonse,  which  are  being  re- 
oeived  and  disbursed  for  the  use  of  the  poor  of 
^  said  hospital  and  almshouses  onl^.  Then  the 
Act  of  38  Geo.  3  was  passed  making  it  perpetual, 
and  the  25th  section  says,  "  ProTided  that  nothing 
in  this  Act  contained  shall  extend  to  charge  any 
hospital  for  or  in  respect  of  the  site  of  the  said 
hospital."  Then  we  come  to  these  words,  "  Or  to 
charge  any  lands  or  houses  which  on  or  before 
the  25th  of  March  1693  "  belonged  to  any  hospital 
or  almshouse.  Then  comes  the  29th  section, 
which  provides  that  "  all  such  lands,  revenues,  or 
rents  belonging  to  any  hospital  or  almshouse,  or 
settled  to  any  cbaiitable  or  pious  use,  as  were 
assessed  in  &he  fourth  year  of  the  reign  of  King 
William  and  Queen  Mary  shall  be,  and  are  hereby 
adjudged  to  be  liable  to  be,  charged  towards  the  pay- 
meat  of  this  present  aid ;  and  that  no  other  lands, 
&c  then  belonging  to  any  hospital  shall  be  charged, 
taxed,  or  assessed  by  virtue  of  this  Act."  The 
present  hospital  which  you  are  now  dealing  with 
was  not  one  of  those  enumerated  hospitals.  Bat 
it  did  exist  before  1693,  and  came  within  the 
general  words,  no  doubt,  and  it  is  said  that  at  that 
time  it  was  not  liable  to  be  assessed,  because  it 
was  the  site  of  a  hospital  as  therein  mentioned. 
Now  the  25th  section  of  the  Act  applies  thus  far, 
that  is  to  say,  to  any  hospital  existing  at  the  time 
of  the  Act  of  38  Geo.  3;  whether  existing  in 
William  III.'s  time  or  not,  no  such  hospital 
is  chargeable  with  respect  to  its  site.  The  pre- 
vious enactments  had  been  to  the  effect  that  a 
large  sum  of  money  should  be  imposed  upon  each 
ooanty,  and  that  each  county  should  be  divided 
into  parishes  and  districts,  and  that  a  charge 
Bhould  be  made  on  the  lands,  or  on  the  persons 
who  occupied  the  same,  and  the  25th  section 
exempts  a  hospital  with  respect  to  its  site.  Now 
if  the  hospital  is  not  charged,  nobody  else  would 
be  chargeable,  because  in  the  nature  of  things  a 
college  or  hospital  must  have  a  site,  and  the  land 
tax  would  not  be  imposed  upon  it ;  but  when  the 
land  ceased  to  be  sach  site,  unless  there  is  some 
other  exemption,  it  would  be  liable  as  land  to  be 
taxed  under  the  previous  enactment;  but  in 
this  enactment  any  college  or  hospital  is  not 
liable.  Now  I  confess  it  seems  to  me  that 
the  29th  section  must  have  been  passed  with 
a  view  of  meeting  that,  because  it  says  that  it 
is  enacted  that  all  lands,  &o.,  belonging  to  a 
hospital  or  almshouse  as  were  assessed  in  the  fourth 
year  of  William  and  Mary  shall  be  thereby  liable 
to  be  charged,  that  is  to  say,  all  lands  belonging  to 
sny  college  or  hospital  which  were  not  part  of  the 
nte;  then  it  enacts  in  negative  terms  that  no 
other  lands  belonging  to  any  hospital,  &c,,  shidl  be 
charged  under  the  Act.  Now  the  site,  which  is 
the  site  of  a  hospital  which  existed  in  the  reign  of 
William  III.  cannot  according  to  the  words 
of  this  Act  be  liable,  and  "  no  other  lands  then 
belonging  to  it  shall  be  charged  or  assessed,"  that 
u  to  say,  no  other  than  those  which  are  already 
^ed.  This  hospital  was  not  liable  in  the  reign  of 
William  III.,  and  there  is  nothing  whatever 
to  reimpose  the  charge  on  the  land.  It  seems  to 
^t  therefore,  that  the  decision  in  this  case  of  the 
Court  of  Appeal  was  right. 


Lord  GoEDON. — I  am  of  the  same  opinion. 
Judgment  appealed  from  agirmedt  and  appeal 
dismiased  unth  costs. 
Solicitors    for    the    appellant,    Simpson  and 
Falmer, 

Solicitors  for  the  respondent,  0,  0.  Humphreys 
and  Son, 

S^wpmz  €mxt  of  ^x^mivxt 

♦ 

HIGH   COURT    OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Dec.  1,  1877 ;  and  Feh.  18, 1878. 

(Before  Gockbubn,  C.J.,  and  Lush,  J.) 

EzG.  V.  Fbench.  (a) 

Turnpike  trust  fmid,  deficiency  of— Order  on 
parish  for  contribution  towards  repair — Non* 
completion  of  scheme  of  special  Act—^  3f  6  Viet, 

C.  Oof  s.  1. 

By  ^  Sf  h  Vict,  c,  59,  s.  Injustices  ai  special  sessions, 
on  proof  of  the  deficiency  of  the  funds  of  any  turn- 
pike  trust,  may  order  payment  to  said  trust  of  a 
portion  of  the  highway  rate. 

By  special  Act,  5  Geo,  i,  c.  xciv.,  certain  trustees 
were  empowered  to  establish  a  ferry  across  the  river 
Arun  at  Littlehampton  in  Sussex,  and  to  make 
roads  in  connection  therewith,  both  the  ferry  cmd 
the  roads  to  be  maintainable  by  tolls.  By  sect.  72 
of  such  special  Act  it  was  enacted  that,  **  in  case 
the  works  thereby  autlwrieed  should  not  be  com" 
pleted,"  within  ten  years,  "  so  as  to  answer  the 
objects  thereby  intended,"  the  powers  given  by  the 
Act  should  cease,  save  as  to  so  much  of  the  work 
as  should  have  been  completed  within  thetims. 

The  trustees  failed  to  construct  one  of  tJie  roads,  btU 
otherwise  did  all  which  the  special  Act  empowered 
them  to  do.  Tlie  tolls  being  insujficient  for  the 
repair  of  the  roads  generally,  the  trustees  applied 
to  the  justices  for  an  order  U7ider  4  4"  5  Vict, 
c,  59,  8. 1. 

Held  Upon  a  case  stated  by  quarter  sessions,  thai 
such  an  order  might  be  legatly  made, 

C/LSE  stated  for  the  opinion  of  this  coart  by  the 
Sussex  Quarter  Sessions. 

1.  The  appellants  are  trustees  appointed  under 
and  by  virtue  of  a  public  Act  of  Parliament 
(5  Geo.  4,  c.  xciv.),*  being  an  Act  passed  for  estab- 
lishing a  ferry  over  the  river  Arun,  at  Little- 
hampton, in  the  county  of  Sussex,  and  making  roads 
to  communicate  therewith.  The  respondent  is  the 
surveyor  of  highways  for  the  parish  of  Bustington. 

2.  IJnder  and  by  virtue  of  the  Act  the  trustees 
are  empowered  both  to  establish  a  ferry  and  to 
make  certain  roads. 

3.  The  preamble  of  the  said  statute  (5  Geo.  4, 
c.  xciv.)  recites : 

Whereas  there  is  at  present  no  oommnnication  between 
Worthing^,  Heene,  West  Tarring,  (Coring,  Ferring,  King- 
stone,  Angmering^,  East  Preeton,  Knstington,  and  Little- 
hampton,  situate  on  the  east  side  of  the  river  Arun,  in 
the  comity  of  Snseez,  and  Clymping,  Ford,  Yapton, 
Middleton,  Felpham,  and  Bognor,  in  the  said  county, 
sitoate  on  the  west  side  of  the  said  river,  but  by  a 
cironitona  road  of  several  miles,  except  that  there  is  a 
fen^  for  foot  passengers  only  over  the  said  river  Amn, 
at  Idttlehampton  aforesaid,  and  whereas  from  the  greatly 
increased  and  still  increasing  popolation  of  several  of  the 

(a)  Beported  by  J.  M.  Lilt.  Esq.,  Banister-at-Law. 
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aboTe  places,  there  is  mnoh  mteroonrse  between  the 
inhabitants  of  tiie  east  and  west  sides  of  the  said  river 
Aran,  and  it  wonld  greatly  contribute  to  the  advantage, 
oonvenienoe,  and  accommodation  of  snoh  inhabitants  to 
have  a  ferry  established  for  carriages,  horses,  cattle,  foot 
passengers,  and  portable  articles  over  the  said  river 
Aran  at  I^ttlehampton  aforesaid,  and  to  have  a  good 
road  from  sach  ferry  on  the  west  side  of  the  said  river 
to  and  into  the  road  leading  from  Bognor  to  Arundel  at 
the  west  end  of  Grevatt-lane,  in  the  parish  of  Yapton 
aforesaid,  and  also  to  have  a  good  road  from  such  ferry 
on  the  east  side  of  the  said  river  to  and  into  the  village 
of  Bnstington  aforesaid,  with  a  branch  road  from  the 
street  of  Littlehampton  aforesaid^  by  the  beach  houses 
to  tiie  east  end  of  the  lane  leadmg  from  the  church  of 
Bnstinffton  aforesaid  to  the  sea  shore,  and  the  establish- 
ing sadi  f  err^,  and  the  making  and  improving  snch  roads, 
would  likewise  be  a  great  advantage  convenience,  and 
accommodation  to  the  inhabitants  of  many  other  places 
on  the  east  and  west  sides  of  the  said  river  Aran,  and  to 
all  persons  traTelling  along  the  sea  coast  of  the  said 
oounty  of  Sussex. 

4.  By  sect.  16  power  is  given  to  the  trustees  for 
establishing  a  ferry. 

5.  By  sect.  18  it  is  enacted  inter  alia  that  it 
shall  and  may  be  lawful  to  and  for  the  said  trustees 
to  make  or  cause  to  be  made  a  proper  and  commo- 
dious road  for  such  ferry  to  be  established  as 
aforesaid  on  the  west  side  of  the  said  river  Aruu 
to  and  into  the  road  leading  from  Bognor  to 
Arundel  at  the  west  end  of  Grevatt-lane,  in  the 
said  parish  of  Yapton  in  the  said  county,  and  also 
one  other  proper  and  commodious  road  from  such 
ferry  to  be  established  as  aforesaid  on  the  east  side 
of  the  said  river  to  and  into  the  village  of  Rust- 
ington  in  the  said  county,  and  also  a  proper  and 
commodious  branch  road  from  the  street  of  Little- 
hampton aforesaid  by  the  Beach  Houses  to  the 
south  end  of  the  lane  leading  from  the  church  of 
Bustington  aforesaid  to  the  seashore,  &c.,  &c.,  and 
the  same  roads  shall  be  made,  and  all  times  after- 
wards maintained  and  repaired  at  the  proper  costs 
and  charges  of  the  said  trustees  by  and  out  of  the 
tolls  by  this  Act  granted  except  as  hereinafter 
mentioned. 

6.  By  sect.  72  it  is  further  enacted  that  in  case 
the  works  hereby  authorised  to  be  executed  shall 
not  be  completed  within  the  space  of  ten  years,  so 
as  to  answer  the  objects  hereby  intended,  all  the 
powers  and  authorities  hereby  given  shall  cease 
and  determine,  ^ave  only  as  to  so  much  of  the 
work  as  shall  have  been  completed  within  that 
time. 

7.  A  map  and  plan  setting  out  the  parish  roads, 
coloured  brown,  the  roads  of  the  trustees  coloured 
yellow,  also  the  line  of  road  not  made  (in  dotted 
lines)  marked  "A,"  is  annexed,  and  also  forms 
part  of  the  case. 

8.  Upon  the  13th  Nov.  1876,  an  application  was 
made  by  the  present  appellants,  under  the  provi- 
sions ot  4  &  5  Vict.  c.  59,  to  the  court  of  petty 
sessions  for  the  upper  divisions  of  Arundel  Bape 
upon  a  summons  taken  out  by  the  present  appel- 
lants, requirinc^  the  respondent  as  surveyor  of 
highways  for  the  parish  of  Bustington  to  contri- 
bute to  the  repair  of  a  certain  road  hereinafter 
mentioned. 

After  bearing  evidence  an  order,  since  appealed 
from,  was  made  in  the  following  words : — 

County  of  Sussex  to  wit. — At  a  special  sessions  for  the 
highways,  held  at  the  Town  Hall  in  and  for  the  Upper 
Division  of  Arundel  Bape  in  the  said  county,  and  acting 
within  the  said  division,  on  the  18th  Nuv.  1876. 

Be  it  remembered  that  on  the  16th  Oct.  1876,  and  at 
this  present  Special  Sessions,  Bobert  French  of  Little- 


hampton, in  the  oounty  of  Sussex,  gentleman,  the  dark 
to  the  trustees  of  a  certain  undertaking  or  conoem 
called  "The  Littlehampton  Ferry  and  Beads  Under- 
taking/' established  by  an  Act  of  Parliament  msbde  and 
passea  in  the  fifth  year  of  his  late  Majesty  King  George 
the  Fourth  intituled  "  An  Act  for  establishing  a  ieaay 
over  the  river  Arun,  at  Littlehampton,  in  the  connty  of 
Sussex,  and  making  roads  to  communicate  therewith " 
hath  made  and  exhibited  an  information  before  Azthnr 
F^me,  Esq.,  and  Sir  Peniston  Milbanke,  Bart.,  two  of 
Her  Majesty's  justices  of  the  peaoe  for  the  said  oounty 
of  Suas^  acting  on  the  said  special  sessions  pursuant  to 
the  authority  in  that  behalf  given  in  and  by  the  Act  of 
the  fourth  and  fifth  years  of  Her  Majesty,  o.  59  (wbieh 
Act  has  been  continued  by  subsequent  enactmente,  and 
is  now  in  full  force  and  operation),  who  saith  th»t  a 
certain  road  from  Littlehampton  to  Kustington  was  made 
under  the  Act  intituled,  *'  An  Act  for  establishing  a  ferry 
over  the  river  Arun  at  Littlehampton,  in  the  county  w 
Sussex,  and  making  roads  to  communicate  therewith." 

That  the  funds  of  the  said  ferry  undertaking  or 
concern  are  insufficient  for  the  repairs  of  the  roads 
comprised  therein,  part  whereof  runs  through,  lies,  and 
is  situate  within  the  parish  of  Bustington,  in  the 
upper  division  of  Arundel  and  county  aforesaid,  and 
that  the  said  real  now  lying  within  the  said  parish  is 
now  out  of  repair,  and  further  that  notice  in  writing  of 
t^e  intention  of  the  said  Bobert  French,  to  exhibit  this 
information  was  pursuant  to  the  said  Act  4^5  Vict, 
c.  59,  given  by  him  as  such  clerk  as  aforesaid,  to 
Bobert  Betting,  the  surveyor  of  highways  of  the  said 
parish  of  Bustington,  twenty- one  days  at  least  before 
the  present  special  sessions,  and  which  notice  set  forth 
the  allegations  aforesaid,  and  that  at  this  special 
sessions  application  would  be  made  to  the  justices  for 
their  examination  into  the  state  of  the  revenues,  and 
debts  of  the  said  ferry,  undertaking,  or  concern,  as  alio 
to  inquire  into  the  state  and  condition  of  the  repairs 
of  the  roads  of  the  same,  and  the  groynes  or  sea  de- 
fences belonging  tliereto,  and  also  to  ascertain  the 
length  of  the  road  within  the  said  parish  of  Bustington 
the  surveyor  is  liable  to  repair,  and  that  then  appiioa> 
tion  would  be  made  to  the  said  justices  to  adjudge  and 
order  that  such  portion  as  they  may  think  neceasary  of 
the  rates  or  assessments  levied  or  to  be  levied  b^  virtue 
of  the  Act  in  that  behalf,  for  the  repair  of  the  highways 
within  the  said  parish  may  be  made  by  him  as  such 
surveyor  of  the  highways  at  such  time  or  times  as  thej 
the  said  justices  may  direct  to  the  trustees  d  the  said 
ferry,  undertaking  or  concern  their  treasurer  or  other 
officers  appointed  by  them  in  that  behalf  for  and  towards 
tbe  repairs  of  such  part  of  the  said  road  as  lies  within 
the  said  parish  of  Bustington,  and  the  said  Bobert 
French,  as  such  clerk  as  aforesaid,  now  prayeth  the 
consideration  of  us  the  said  justices  in  the  matter  of 
the  said  information,  and  that  two  justices  may  adjudge 
and  order  as  in  the  said  recited  notice  is  stated  in  that 
behalf. 

And  now,  after  having  pursuant  to  the  siid  informatioii 
and  the  said  recited  Act  of  the  4th  and  5th  years  of  Her 
Majesty,  examined  the  state  of  revenues  and  debts  of  the 
said  ferry,  undertaking,  or  concern,  and  inquired  into 
the  state  and  oondition  of  the  repairs  of  the  road  before 
referred  to,  we  find  that  from  the  eastern  border  or 
boundary  of  the  parish  of  Littlehampton  in  the  said 
county  to  Bustington  Mill  in  the  said  parish  of  Busting- 
ton for  a  length  of  1029  yards  fronting  to  and  abutting 
on  the  sea  the  sai4  road  is  out  of  repair,  and  having 
daly  inquired  into  the  allegations  contained  in  the  saia 
information  before  recited,  the  said  Bobert  French  as 
such  clerk,  and  also  the  said  Bobert  Betting  as  such 
surveyor  of  the  highways  as  aforesaid,  being  present 
durintf  such  examination  and  inquiry  in  pursuance  of 
the  notice  aforesaid,  it  appears  to  ua  the  said  justioee 
assembled  at  the  said  special  sessions  for  the  highways 
on  the  oaths  of  Bobert  Busbby  and  others,  that  the  said 
several  allegations  contained  in  the  said  information  are 
true,  and  that  it  is  necesFary  and  expedient  for  the  par- 
poses  of  the  said  road  so  situate  in  the  seid  {laiish  of 
Bustington  as  aforesaid,  that  the  said  road  (and  groynes 
or  sea  defences)  should  be  repaired,  the  said  surveyor  of 
the  highways  not  having  shown  to  us  any  good  cause  or 
reason  to  the  contrary.  We  do  hereby  adjudge  and  order 
ihat  a  portion,  that  is  to  say,  the  sum  of  150^  of  the 
rates  or  asses  ments  levied  or  to  be  levied  by  virtue  of 
th3  Act  5th  &  eth  Will.  4,  c.  50,  for  the  puriah  of 
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Bvstizigiian  shall  be  paid  by  the  said  Robert  Bottmg  as 
such  Bnrvejor  of  the  highways  of  the  said  parish  of 
BaBtington  by  two  eqnal  payments,  to  wit,  the  sum  of 
75i.  peft  thereof  on  the  Slst  day  of  Jannaoy  next,  and 
the  residue  thereof  on  the  Slst  day  of  December,  1877, 
to  the  said  Robert  French  as  snch  clerk  to  the  trnstees 
of  the  said  ferry  nndertakinff  or  concern  as  aforesaid, 
the  said  snm  of  1502.  to  be  wholly  laid  ont  in  the  aotoal 
repairs  of  the  said  roads,  ffroynes,  or  sea  defences  which 
lies  in  the  said  parish  of  Bnstington.  And  we  do  also 
adjudge  the  saia  Robert  Botting  to  pay  to  the  said 
Robert  French  on  or  before  the  Slst  day  of  January 
next  the  sum  of  111.  ISs.  4d.  for  his  costs  in  this  behalf. 
Given  under  our  hands  and  seals  at  the  special 
sessions  aforesaid. 

ASTHUB  PbIMB     ^L.8.) 

•  John  Long  (l.s.) 

9.  On  the  7th  Kov.  notice  of  appeal  to  the 
court  of  quarter  sessions  was  given,  and  grounds 
of  appeal,  of  which  the  following  is  a  copy,  were 
deliTered. 

To  Arthur  Prime  and  John  Long,  Esquires,  justices  of 
the  peace  acting  in  and  for  the  western  division  of  the 
eounly  of  Sussex. 

Take  notice  that  I,  Robert  Botting,  surveyor,  of  high- 
ways for  the  parish  of  Rustington,  in  the  county  of 
Sussex,  do  intend  at  the  next  quarter  sessions  of  the 
peaoe  to  be  holden  for  the  western  division  of  the  county 
of  Sussex,  at  Petworth,  on  the  4th  day  of  January  next, 
to  appeal  against  an  order  of  you  the  said  justices  made 
on  the  13th  day  of  November  instant,  requiring  a  oontri- 
bstion  to  be  paid  out  of  the  highwi^  rates  of  the  said 
naiiah  of  Rus'ongton  to  the  trustees  of  the  Littlehampton 
ferty,  by  which  order  I  think  myself  aggrieved,  and  that 
thefoUowJBff  are  the  grounds  of  my  appeal  upon  all  or 
any  of  which  grounds  I  shall  rely  at  the  hearing  of  the 
■aid  ftppoal. 

1.  That  the  road  towards  the  repair  of  which  a  contri- 
bution was  ordered  by  the  said  order  to  be  made  is  not  a 
turnpike  road  within  the  meaning  of  the  Act  4  &  5  Vict. 
0.59. 

2.  That  the  road  in  respect  of  which  the  said  order 
was  made  is  a  road  from  the  Beach  Houses,  at  Little- 
faamoton  to  Rustington  Mill,  and  is  the  road  or  part  of  the 
roacTin  the  Act  of  uie  5th  George  4.,  cap.  xciv.,  described 
as  a  branch  road,  and  the  said  trustees  not  having  made 
tiie  main  rood  contemplated  by  the  said  Act  from  the 
ferry  over  tiie  river  Arun  to  Rustington,  there  was  no 

Sower  to  order  a  contribution  towards  the  repair  of  such 
ranch  road,  or  at  all  events  if  you  the  said  justices  had 
a  discretion  in  the  matter,  a  contribution  ought  not  to 
have  been  ordered. 

3.  That  the  said  branch  road  is  lit^e  used,  and,  if  the 
said  trutees  had  made  the  main  road  above-mentioned, 
would  be  useless  or  nearly  so. 

4.  That  the  said  order  was  applied  for  and  made  u[x>n 
an  allegation  that  certain  groynes  and  sea  defences,  which 
are  adjacent  or  near  to*the  said  branch  road  were  out  of 
repair,  and  was  applied  for  and  made  in  order  to  enable 
the  trustees  not  omy  to  repair  such  branch  road,  but  also 
to  repair  groynes  and  sea  defences,  it  being  no  part  of 
the  duty  of  the  said  trustees  to  repair  such  groynes  or 
sea  defences. 

5.  That  tbe  deficiency  of  funds  in  the  hands  of  the 
trostees  was  wholly  or  partly  caused  by  their  having  ex- 
pended funds  beyond  their  powers  in  mining  and  main- 
taining groynes  aiui  sea  defences,  and  by  other  unautho- 
rised or  unexpedi^t  expenditure  by  the  trustees. 

6.  That  so  far  as  the  contribution  ordered  was  made  to 
enable  the  trustees  to  repair  the  said  branch  road,  the 
same  was  made  on' the  footing  <^  the  repairs  to  a  greater 
width  and  otherwise  to  a  greater  expense  than  necessary 
or  expedient  for  the  purposes  of  the  said  branch  road. 

7.  That  the  said  order  was  made  upon  an  estimate  of 
oosts  in  excess  of  the  works  necessary. 

8.  That  the  said  order  is  bad  and  defective  on  the  face 
thereof. 

9.  lliat  you  the  said  justices  had  no  jurisdiction  to 
make  the  said  order. 

,  10.  That  if   the  said  order  is  good  and  within  your 
jurisdiction,  to  make  the  same  is  for  a  larger  amount  than 
onghtto  have  been  ordered,  and  the  amount  ordered 
oaght  to  be  reduced. 
Dated  this  seventeenth  day  of  November  1876. 

(Signed)       Robsbt  Bottikg. 

M^G.  Cab. — ^Vol.  XI. 


10.  The  said  appeal  came  on  to  be  heard  before 
the  court  of  qaarter  sessions  for  the  western  divi- 
sion of  Sussex  upon  tbe  4th  Jan.  1877. 

11.  At  the  hearing  of  tbe  said  appeal,  and  be* 
fore  the  case  was  opened  on  behalf  of  the  then 
respondents,  the  then  appellant  objected  that  the 
said  order  was  bad  upon  the  face  thereof,  upon  the 
following  grounds,  yiz.,  that  the  said  order  does 
not  find  the  said  road  to  be  a  turnpike  road,  and 
also  upon  the  ground  that  the  said  order  provides 
for  the  repair  of  tbe  groynes  or  sea  defences,  as 
well  as  of  the  road  itself,  tbe  Act  under  which  the 
order  was  made  only  authorising  a  contribution 
for  the  repairs  of  roads,  and  further  that  the  order 
leaves  it  optional  with  the  said  trustees  to  which 
of  the  saia  purposes  the  said  money  shall  be  ap- 
plied. The  court  of  quarter  sessions  overruled 
the  said  objections. 

12.  Tbe  following  facts  were  then  proved  or 
admitted. 

13.  It  is  admitted  that  the  road  which  is  de- 
scribed as  the  other  proper  and  commodious  road 
from  such  ferry  to  be  established  as  aforemen- 
tioned on  the  east  side  of  the  said  river,  to  and 
into  the  village  of  Rustington,  in  the  said  county, 
has  never  been  made  by  the  trostees  or  at  all. 

14.  Proof  was  given  by  the  appellant,  but  ob- 
jected to  by  the  respondents  as  immaterial  to  the 
issue,  that  the  said  road,  if  made,  would  have  been 
of  considerable  advantage  to  the  inhabitants  of 
the  parish  of  Rastington,  whereas  tbe  other  roads 
provided  for  in  the  said  Act,  and  especially  the 
road  in  the  5th  paragraph  mentioned,  in  respect  oC 
which  contribution  is  sought  from  the  said  parish, 
has  been  and  is  of  little  or  no  value  to  them,  and 
is  principally  used  by  residents  in,  and  visitors  to, 
the  neighbouring  watering  place  of  Littlehampton. 

15.  With  the  exception  of  tbe  aforesaid  proper 
and  commodious  road  from  such  ferrv  on  the  east 
side  of  the  said  river  to  and  into  the  village  of 
Rustington,  and  with  the  exception  of  a  portion 
of  the  road  (in  the  next  paragraph  mentioned) 
lying  at  the  extreme  west  thereof  (which  portion 
was  made  by  and  at  the  expense  of  the  parish  of 
Rustington),  the  trustees  have  made  the  several 
roads  mentioned  in  the  Act  of  Parliament,  and 
have  taken  thereon  the  full  amount  of  tolls  speci- 
fied in  their  said  Act,  and  have  up  to  the  present 
time  received  and  exp)ended  the  tolls  (in  addition 
to  other  purposes  authorised  by  the  said  Act)  in 
the  maintenance  of  the  said  roads,  and  of  the 
groynes  and  sea  defences  hereiuafter  mentioned. 

16.  The  road  described  in  sect.  18  of  the  said 
Act  (being  the  road  to  the  repair  of  which  the 
present  respondent  was  by  the  above-mentioned 
order  ordered  to  contribute)  leads  from  the  street  of 
Littlehampton  aforesaid  by  the  Beach  Houses 
to  the  south  end  of  the  lane  leading  from  the 
church  of  Rustington  aforesaid  to  the  seashore 
passes  along  the  east  front,  and  is  1029  yards  in 
length. 

17.  From  time  to  time  groynes  and  sea  defences 
have  been  erected  and  maintained  at  the  expense  of 
the  trustees  between  the  road  and  the  sea  for  the 
purpose  of  protecting  the  said  roadway  and  certain 
private  properties  adjoining  thereto  from  the  sea, 
which  has  lately  been  rapidly  encroaching,  and  has 
as  a  result  been  gradually  washing  away  the  said 
roadway.  Daringthe  twelve  months  previous  to  the 
said  order,  there  had  been  three  such  encroach- 
ments of  a  serious  nature,  washing  away  large 
portions  of  the  road.    At  the  date  when  the  said 
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order  was  made  oonsiderable  portions  of  the  said, 
road  bad  been  washed  away,  the  width  of  the 
roadway  beins:  in  some  places  redaoed  from  SOfb. 
to  9ft.  only ;  the  groynes  and  sea  defences  had  been 
also  greatly  damaged.  Between  the  date  of  the 
said  order  and  the  date  of  the  appeal,  there  was  a 
severe  storm  at  Littlehampton,  which  caused 
serious  farther  damage  to  the  said  roadway, 
groynes,  and  defences. 

IS.  The  then  respondents'  road  surveyor,  being 
called  as  a  witness  on  behalf  of  the  then  respon- 
dentb,  stated  (as  the  facts  were)  that  the  works 
contemplated  by  the  trustees  if  carried  out  would 
put  the  said  roadway  in  temporarv  repair  only,  and 
that  the  period  such  repairs  would  last  before  being 
amin  carried  away  by  the  sea  would  depend  upon 
the  weather,  and  that  if  the  repairs  contemplated 
had  been  executed  previous  to  the  occurrence  of 
the  storm  in  the  last  paraeraph  mentioned  they 
would  have  been  in  all  probability  swept  away  in 
the  course  of  it.  He  estimated  the  cost  of  making 
a  roadway  capable  of  permanently  resisting  the 
encroachment  of  the  sea  at  50002. ;  but  this  would 
involve  the  creation  of  afresh  roadway  at  different 
levels  and  the  construction  of  expensive  sea 
defences.  The  rateable  value  of  the  parish  of 
Eustington  is  8183L  190.,  and  the  highway 
rate  at  the  time  of  the  order  amounted  to  6d,  in 
the  pound. 

19.  The  funds  in  the  hands  of  the  trustees 
(which  have  never  exceeded  the  income  guaran- 
teed, viz.,  4501.  per  annum)  were  at  the  date  of  the 
order  quite  inadequate  to  do  the  heavy  and  neces- 
sary outlay  for  the  maintenance  of  the  roiid,  and 
to  put  both  it  and  the  groynes  and  sea  defences 
belonging  to  it  into  a  proper  state  of  repair. 

20.  The  coart  of  quarter  sessions  gave  judg- 
ment in  favour  of  the  then  appellant,  subject  to  a 
case  to  be  stated  for  the  opinion  of  this  court 
upon  the  groand  that  the  completion  by  the  then 
respondents  of  the  whole  system  of  roads  specified 
in  the  Act  was  as  a  matter  of  law  a  condition 
precedent  to  the  right  to  call  upon  the  parish  to 
contribute  to  the  repair  of  any  part  thereof.  The 
court  decided,  however,  in  favour  of  the  respon- 
dents upon  all  the  objections  raised  in  the  grounds 
of  appeal,  with  the  exception  of  that  contained  in 
paragraph  2,  as  mentioned  above.  They  were  of 
opinion  that  the  expenditure  ux>on  the  groynes 
and  sea  defences  was  a  justifiable  expenditure. 

The  questions  for  the  opinion  of  the  court  are : 

1.  Whether  the  said  order  is  valid  upon  its  face. 

2.  Whether  the  decision  of  the  court  of  quarter 
sessions  in  favour  of  the  appellant  was  right  in 
point  of  law.  3.  Whether  in  point  of  law,  under 
the  circumstances  in  the  case  mentioned,  the 
appellant  can  be  called  upon  to  contribute  to  the 
said  repairs.  4.  Whether  the  courb  of  quarter 
sessions  was  right  in  their  views  upon  the  facts. 

The  court  are  to  be  at  liberty  to  draw  any  in- 
ferences of  fact  or  deductions  of  law,  and  in  all 
respects  to  exercise  the  power  of  the  sessions  to 
confirm,  amend,  alter,  vary,  modify,  or  reverse 
their  decision  in  such  manner  and  to  such  extent 
as  to  such  court  shall  seem  expedient  and  proper. 

Costs  to  follow  event. 

J.  J.  Carnegie,  Chairman. 

It  is  further  ordered  by  this  court  that  the 
costs  of  the  said  appeal  shall  abide  the  event  of  the 
decision  of  the  said  Court  of  Queen's  Bench  and 
be  paid  to  the  clerk  of  the  peace  for  ttie  said 


county  to  be  by  such  clerk  of  the  poaoe  paid  over 
to  the  party  entitled  to  the  same. 
By  the  Court, 

Ijangbiooe,  Clerk  of  the  Peace. 

Oave,  Q.O.  (with  him  Qore),  for  the  appellants, 

oited 

R,  V.  Cwv^berworth,  3  B.  A  Ad.  106  ; 
B.  V.  Edge  Lane,  4  Ad.  A  E.  723 ; 
Roberts  v.  Roberts,  3  B.  A  S.  183 ; 
B.  V.  York  amd  North  Midlcynd  Railway  Company, 
1E.&B.  858; 

relying  especially  on  B.  v.  Oumhftruforth, 

WiUoughhy  and  Lumley  8mUh,  for  the  respon- 
dents, cited 

Trustees  of  Sunk  Island  v.  Inhabitants  oi  Patrington, 

IB.  AS.  747; 
R.  V.  Oreenhow,  45  L.  J.  141,  M .  C. ; 
R.  Y.  WhiU,  4  Q.  B.  101 ; 
R.  V.  South  SUelds,  8  E.  A  B.  599. 

Oowe,  Q.C.  was  heard  in  reply. 

•  Our.  ado,  vuU. 

Feb,  18. — ^The  written  ludgment  of  the  Court 

SOockburn,  C.J.  and  Lush,  J.)  was  delivered  a9 
lollows  by 

.  Lush,  J . — We  entertained  for  a  time  oonsider- 
able  doubt  whether  this  road  ooald  be  considered 
a  turnpike  road  within  the  meaning  of  4  &  5  Yiot. 
c.  59,  masmuch  as  by  sect.  90  of  4  Geo.  4  c.  95,  it 
is  taken  out  of  the  General  Turnpike  Acts,  because 
made  under  an  Act  of  Parliament  passed  for 
an  unlimited  period.  But  on  further  oonsiderntioo 
we  are  of  opinion  that  4^5  Yict.  o.  59,  is  not  so 
limited  in  its  application,  and  that  the  sessions 
were  right  in  so  holding.  The  road  is  a  turnpike 
trust,  inasmuch  as  tolls  are  payable  upon  a  part  of 
it,  which  tolls  are  applicable  to  the  maintenance 
of  the  entire  undertaking,  and  constitute  the  fund 
which  it  was  originally  considered  would  be 
sufficient  for  that  purpose ;  and  the  reason  for  ihe 
exceptional  provision  made  by  4  &  5  Yict.  c.  59,  i« 
as  applicable  to  this  road  as  to  one  goyerned  by 
the  General  Turnpike  Acts.  Moreover,  these 
portions  of  the  line  of  road,  which  formed  part  of 
an  ancient  highway,  would  have  been  entitled  to 
statute  labour  if  that  auxiliary  had  not  been 
abolished  bv  the  General  Turnpike  Act  (see  sect. 
86).  We,  therefore,  adopt  the  larger  construction 
of  the  phrase  "  turnpike  road,"  which  was  adopted 
by  the  Court  of  Exchequer  in  The  Company  of 
Proprietors  of  the  Northam  Bridge  and  Eoads  v. 
The  London  and  Southampton  Building  Oompany 
(6  M.  <%  W.  428),  and  hold  this  to  be  a  road  in 
respect  of  which  it  is  competent  to  the  justices 
to  appropriate  a  portion  of  the  highway  rate,  sup* 
posing  the  road  to  be  otherwise  within  the  puiv 
view  of  that  Act.  Were  it  not  for  the  comparatively 
recent  case  of  Beg,  v.  The  York  and  North  Midland 
Bailway  Company  (1 E.  &  B.  858)  in  error,  we  should 
probably  have  felt  ourselves  bound  by  the  oases  of 
Bex  V.  Uumberworth,  3  B.  A  Ad.  108,  and  4  A  & 
£.731,  and  Bex  y.  Edge  Lane,  4  Ad.  &  EL  723.  The 
first  case,  Bex  v.  Oumherworth,  was  put  upon  two 
grounds :  first,  that  the  Act  was  to  be  construed  as 
a  contract  between  the  promoters  and  the  public, 
based  upon  an  entire  consideration,  which  created 
a  duty  to  complete  the  whole  undertakmg;  and  that 
the  statute  was  to  be  read  as  enacting  by  implication 
that  until  the  whole  line  was  completed  no  part 
was  to  be  deemed  to  have  been  done  under  the 
authority  of  the  Act,  so  as  to  become  a  public 
hifichway ;  and,  secondly,  that  an  acquiescence  or 
adoption  by  the  parish  was  necessary,  in  order  to 
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cast  upon  the  parish  the  burden  at  common  law 
of  keeping  a  newly  dedicated  road  in  repair.  So 
far  as  the  decision  proceeded  npon  the  necessity 
of  an  adoption  by  the  parish,  it  was  overmled  by 
Beg,  Y.  PeaTce,  5  B.  A  Ad.  469.  The  jadges  differed 
in  that  case  npon  the  qaention  whether  the  oom- 
missionei-H  in  whom  the  land  was  vested  had  the 
power  to  dedicate  to  the  public,  bnt  they  all  agreed 
that  if  a  road  has  been  dedicated,  and  used  hj  the 
public,  the  acaaiescenoe  or  refusal  of  the  parish  is 
immaterial.  The  subsequent  cases  of  Bex  v.  Edge 
Lane  and  Eeao  ▼.  Cumherworth,  4  A.  &  E.  731,  are 
therefore  put  solely  npon  the  authority  of  Bex  ▼. 
Cumherworth,  3  B.  &  Ad.  108,  as  cases  of  contracts 
foonded  on  an  entire  consideration.  This  doctrine 
was  afterwards  put  to  the  test  by  an  application  for 
a  mandamus  to  a  railway  company  woo  had  made 
part  of  their  line  to  compel  them  to  complete  the  re- 
mainder. This  con  rt,  with  the  exception  of  Erie,  J., 
who  delivered  a  judgment  the  other  way,  upheld 
the  doctrine  propounded  in  Bex  v.  Cumherworth, 
and  affirmed  in  tne  two  subsequent  cases,  but  the 
Exchequer  Chamber,  in  a  well-considered  and  ela- 
borate judgment,  reversed  it ;  and  their  decision 
was  mentioned  with  approval  in  the  House  of  Lords, 
in  the  EdinhurghtPerth,  and  Dundee  Bailway  Com- 
pany  v.  Philip  (2  Macq.  514).  These  cases 
reamrm  the  old  canon  of  construction,  which 
appears  to  have  been  lost  sight  of  in  the  former 
cases,  namely,  that  it  is  not  for  the  court  to 
speculate,  apart  from  the  words  they  have  used, 
what  the  intention  of  the  Legislature  was,  but  to 
construe  the  language  of  the  Act  in  its  plain  and 
ordinary  meaning,  except  where  the  context  re- 
quires a  different  sense  to  be  put  upon  it.  In  the 
judgment  of  Erie,  J.  in  this  court,  as  well  as  in 
the  judgment  of  the  Exchequer  Chamber,  it  is 
pointed  one  that  Lord  Eldon's  dictum  in  BtaJce- 
faon  V.  Tlie  Glamorganshire  Comal  Company  (1 
Myl.  &  K.  162),  has  been  either  misquoted  or  mis- 
understood, his  language  being, "  Those  who  come 
to  Parliament  for  statutes  of  this  description  do 
in  effect  undertake  that  they  shall  do  and  submit 
to  whatever  the  Legislature  empowers  and  com- 

Sels  them  to  do  "  (and  not  that  they  undertake  to 
o) — "whatever  the  Legislature  empowers  them 
to  do,"  which  is  the  sense  in  which  the  court  seems 
to  have  understood  them  in  the  former  casee>. 
The  Act  for  making  the  roads  in  question  nowhere 
requires  the  trustee  to  complete  them  or  either  of 
them.  The  words  of  the  18th  section  are  per- 
missive only — "  it  shall  and  may  be  lawful,"  <bc.  ; 
and  this  is  the  lan^nage  used  as  applicable  to  both 
sections  of  the  main  road  as  well  as  to  the  branch 
in  question.  The  same  words  are  used  in  the  16th 
clause,  which  authorises  the  trustees  to  establish 
the  feny.  "  The  Act  gives,"  to  use  the  language 
of  Jervis,  C.J.  in  the  York  and  North  MMland 
Company  v.  The  Queen,  "  conditional  powers  which, 
if  acted  upon,  carry  with  them  duties ;  but  which 
if  not  acted  upon,  are  not,  either  in  their  nature 
or  bv  express  words,  imperative  upon  the  persons 
to  whom  they  are  granted."  The  "duty  of  fencing 
Q^m  the  adjoining  land,  and  of  applying  the  tolls 
to  keeping  the  road  in  repair,  are  instances  of  the 
dntj  which  follows  from  the  making  of  the  road 
u  a  legal  consequence  of  the  execution  so  far  of 
the  powers  of  the  Act.  This  Act  contains  also  the 
cjaose  which  was  much  commented  on  in  the  Ex- 
wquer  Chamber,  namely,  that  "  in  case  the  works 
herebv  authorised  to  be  executed  shall  not  be  com- 
Pifitod  within  the  space  of  ten  years,  so  as  to 


answer  the  objects  hereby  intended,  all  the  powers 
and  authorities  hereby  given  shall  cease  and  de- 
termine, save  only  as  to  so  much  of  the  work  as 
shall  have  been  completed  within  the  time."  Upon 
a  similar  clause  in  the  Bailway  Act  which  was 
before  the  Exchequer  Chamber  judges,  but  which 
commenced  with  the  words  **  the  railway  shall  be 
completed  within  five  years,  and  if  not  completed 
&o.,  the  powers  of  the  Act  shall  expire  except  as  to 
so  much  as  shall  have  been  completed,"  the  court  in 
their  judgment  say :  "  If  this  section  was  intended 
to  be  obligatory,  it  would  not  contain  that  excep- 
tion which  contemplates  that  the  line  may  be  made 
in  part.  It  is  inconsistent  to  suppose  that  the 
Legislature  would  say  in  the  same  section,  '  You 
may  complete  in  part  only  if  you  can  in  five  years, 
and  then  as  to  that  part  the  powers  of  the  Act 
shall  continue,  but  you  must  complete  the  entire 
line  in  that  time.'  Upon  the  whole,  therefore, 
we  find  no  duty  cast  upon  the  company  to  make 
the  railway  in  any  part  of  this  Act  of  Parliament. 
On  the  contrary,  iyhe  Legislature  seems  to  con- 
template the  possibility  of  the  railway  being  made 
in  part  or  being  totally  abandoned.  In  the  latter 
case  the  powers  expire  in  five  years,  in  the  former 
the  statute  remains  in  force  as  to  so  much  of  the 
railway  as  shall  have  been  completed  within 
that  time,  and  expires  as  to  the  residue.  This 
provision  is  inconsistent  with  the  intention  to 
compel  the  company  to  make  the  entire  line 
as  the  consideration  for  the  powers  granted  by 
the  Act."  This  reasoning  applies  with  equal 
force  to  the  Act  we  are  construing  as  to  the  Act 
which  was  before  the  Exchequer  Chamber,  and 
is  entirely  at  variance  with  the  doctrine  laid 
down  as  the  ground  of  the  decision  in  the  cases 
upon  which  the  sessions  founded  their  judgment. 
We  cannot  help  remarking  that' any  other  con- 
struction would  disentitle  the  trustees  to  take 
any  tolls  either  upon  the  ferry  or  the  west  road. 
We  are  therefore  of  opinion  that  the  clear 
intent  of  the  Act  was  that  so  much  of  the  roads 
and  branch  as  was  completed  within  the  ten 
years  should  become  ana  remain  in  perpetuity 
a  public  road,  that  having  been  thus  dedicated 
to  and  used  by  the  public  it  became  a  highway, 
and  that  as  the  funds  of  the  trust  were  found 
to  be  inadequate  to  keep  it  in  repair  the  justiceH 
had  a  discretion  to  appropriate  a  portion  of  the 
highway  rate  to  its  maintenance.  The  order  of 
sessions  must  therefore  be  quashed. 

Judgment  accordingly. 

Solicitors  for  appellant.  Palmer,  Bull,  and  Fry. 

Solicitors  for  respondents.  Senior,  Attree,  aiid 
Johnson  (for  French,  Hardunch,  and  HarvieJ, 
Littlehampton. 


Monday,  May  6, 1878. 
(Before  Cocxbubn,  C.J.,  and  MELLoaand  Lush,  J  J.) 

Beg.  v.  Somebsst.  (a) 

Qownty  bridges — Direction  of  surveyor — Private 
expense — Bepairahle  by  trustees — 43  Geo,  3,  c. 
59,  «.  3—33  ^  34  Vict.  c.  73,  s.  12. 

By  43  Geo.  3,  c.  59,  s.  5,  the  inhabitants  of  a  county 
were  compelled  to  repair  no  bridge  thereafier 
erected  or  built  by  a  privaJte  person  or  body  cor- 
porate, unless  under  the  direction  or  to  the  satis- 
faction of  the  county  surveyor  or  some  person 
appointed  by  the  justices. 

(a)  Bfiported  bj  M.  W.  McKbllab,  Kiia.,  Barrister-at-Law. 
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By  a  local  Act  of  1827  a  road  passing  over  a  bridge 
was  made  repavrahle  by  trustees ;  but  ai  t»o  Ume 
was  the  bridge  or  its  approaches  aettbaUy  re^ 
paired  by  them.  The  roaa  became  an  ordinary 
highway. 

By  another  local  Act  of  the  same  year  a  co/tmH  com* 
pany  was  empowered  to  make,  maintain,  and 
support  bridges  across  their  navigation,  provided 
no  existing  liability  to  repair  a  bridge  not  erected 
or  altered  by  the  company  should  be  affected. 
The  company  raised  the  surface  of  this  bridge, 
without  altering  the  structure,  in  order  to  give 
the  approach  to  another  bridge  over  their  naviga- 
tion the  incline  required  by  their  Act,  They  did 
this  without  reference  to  the  county  surveyor  or 
justices, 

Bi/  33  ($*  34  Vict,  c.  73,  s.  12,  where  a  turnpike  road 
shall  have  become  an  ordinary  highway,  all 
bridges  which  were  previously  repaired  6y  the 
trustees  of  such  twmpike  road  slwll  become 
county  bridges,  and  shall  be  kept  in  repair 
aecordingVy. 

Held,  that  by  this  alteration  this  bridge  had  not 
become  repavrahle  by  the  canal  company,  and  that 
this  general  provision  of  the  last  Act  was  not 
limited  to  those  bridges  erected  by  private  expense, 
which  alone  were  repairable  by  a  county  under 
43  Qeo,  3,  c.  59,  s.  5 ;  nor  to  bridges  which  had 
been  actually  repaired  by  trustees. 

This  was  an  indictment  against  the  inhabitants  of 
Somerset  for  the  non-repair  of  a  bridge  over  the 
river  Brue,  between  the  highway  districts  of 
Wells  and  Bridgwater,  the  boards  of  which  dis- 
tricts were  the  joint  prosecators. 

The  indictment  had  been  removed  by  certiorari 
into  the  Queen's  Bench  Division,  and  was  tried  at 
the  last  summer  assizes  at  Wells  before  Lord 
Coleridge,  who  directed  a  verdict  to  be  entered  for 
the  defendants. 

A  rule  nisi  had  been  obtained  on  behalf  of  the 
prosecution,  calling  upon  the  defendants  to  show 
cause  why  a  new  trial  should  not  be  had  on  ihe 
p;round  that  the  learned  judge  misdirected  the 
jury,  in  that  he  directed  them  that  the  liability  to 
repair  was  by  7  &  8  Vict.  c.  41,  s.  100,  imposed  on 
the  Midland  Bail  way  Company,  and  on  the  ground 
that  the  learned  judge  improperly  received  evi- 
dence, under  the  plea  of  Not  guilty,  of  an  alleged 
alteration  of  the  bridge  over  the  South  Drain, 
and  improperly  directed  the  jury  that  there  was 
evidence  of  such  alteration. 

The  following  are  the  words  of  the  5th  section 
of  43  Geo.  3,  c.  59,  commonly  called  Lord  Ellen- 
borough's  Act,  which  was  passed  in  consequence 
of  the  decision  of  the  Queen's  Bench  in  Ueg,  v. 
The  Inhabitants  of  the  West  Biding  of  Yorkshire 
(2  East  342) : 

And  for  the  more  clearly  aacertaixiiii?  the  description  of 
bridges  hereafter  to  be  erected,  which  inhabitants  of 
conn  ties  shall  and  may  be  bound  or  liable  to  repair  and 
maintain ;  be  it  further  enacted  that  no  bridge  hereafter 
to  be  erected  or  built  in  any  county,  by  or  at  the  expense 
of  any  individual  or  private  person  or  persons,  body 
politic  or  corporate,  shall  be  deemed  or  taken  to  be  a 
county  bridge,  or  a  bridge  which  the  inhabitants  of  any 
county  shall  be  compellable  or  liable  to  maintain  or  repair, 
unless  such  bridge  Hhall  be  erected  in  a  substantial  and 
commodious  manner,  under  the  direction  or  to  the  satis- 
faction of  the  county  surveyor  or  person  appointed  by 
the  justices  of  the  peace  at  their  general  quarter  sessions 
assembled,  or  by  the  justices  of  the  peace  of  the  county 
of  Lancaster  at  their  annual  general  sessions,  and  which 
surveyor  or  person  so  appointed  is  hereby  required  to 
superintend   and  inspect  the  erection  of  such  bridge, 


^  when  thereunto  reouested  by  the  party  or  parties 
dedrous  of  erecting  liiie  same ;  and  in  oaoe  the  saia  p*rty 
or  parties  shall  be  dissatisfied  the  matter  shall  be  deter* 
mined  by  the  said  justices  respectively  at  their  next 
general  quarter  sessions  or  at  their  annual  gfeneital 
sessions  in  the  county  of  liuioaster. 

By  7  &  8  Oeo.  4,  c.  v,  passed  the  2l8t  March  1827, 
trustees  were  appointed  for  keeping  in  repair  a 
road  from  Chappel's  Comer  through  Shapvrick 
"  unto  and  across  the  South  Drain  dividing  Sbap- 
wick  and  Westbay  "  to  a  place  mentioned  beyond, 
therefore  including  as  part  of  that  road  the  surface 
of  this  bridge. 

By  7  &  8  Geo.  4,  c.  zli,  passed  the  28th  May  1827, 
the  Glastonbury  Navigation  and  Canal  Coz&pany 
was  incorporated  for  the  purpose  of  improving  and 
supporting  the  navigation  of  the  river  Brne,  and 
for  making  and  constructing  a  canal. 

Bv  sect.  4  the  company  was  empowered  to  take 
lands  for  the  canal,  and  amongst  other  things  to 
make  bridges  "as  the  said  company  should  think 
necessary  and  proper  for  the  purposes  of  the  said 
undertaking  upon  the  said  lands  and  heredita- 
ments, and  upon  any  lands  adjoining  to  the  same, 
and  also  from  time  to  time  to  alter,  repair,  and 
amend  or  discontinue  the  same,  or  any  of  them.'* 

By  sect.  100  it  was  enacted : 

That  the  said  oompany  shall,  at  their  own  oosti  and 
ohargee,  from  time  to  time  make,  maintain,  and  BTsppori 
a  good  and  sufficient  bridge  or  bridges,  ardi  or  arokes. 
passage  or  passages  aoroas  the  said  navigation  and 
canals  in  all  plaoes  where  the  same  shall  eros'i  any 
carriage  road  or  horse  road  or  footway,  either  public  or 
private,  for  the  use  of  the  public  or  of  the  persons  entitled 
to  use  such  roads  or  wavs  respectively ;  and  shall,  also 
at  their  like  costs  ana  chafes,  from  time  to  time 
make,  maintain,  and  support  such  and  so  many  other 
convenient  bridges,  arches,  or  passages  over  or  aorois 
the  said  navigatioi^  or  canals  or  any  brooks,  atreams, 
drains,  or  wateroourses  running  into  the  same,  or  into 
the  said^  river  Brne  in  such  places  and  in  suoh  manner  as 
the  justices  of  the  peace  of  the  oounty  or  liberty  where 
such  bridges,  arches,  or  passages  shall  be  ntaato  shall, 
at  their  general  or  quarter  sessions^  from  time  to  time 
judge  necessary  and  appoint  for  the  use  of  the  owners 
and  occupiers  of  the  lands,  grounds,  and  hereditaments 
adjoining  to  the  said  navigation  and  canals  or  any  of 
them.  Frovided  always  tlu^t  nothing  herein  oontamed 
shall  extend  to  exempt  any  person  or  party  from  the 
repairs  of  any  bridges,  arches,  ways,  or  passages  already 
bmlt  or  made  or  to  be  hereafter  ouilt  or  made,  to  the 
repairs  of  which  such  person  or  part^  is  or  are  or  may  be 
liable  by  law,  and  which  shall  not  have  been  erected  or 
altered  b^  the  said  company;  provided  also  that  the 
several  bridges  to  be  erected  over  the  said  drains  oaUad 
Cut  and  the  South  Brue  Drain  shall  not  be  of  leas  breads 
of  waterway  than  sixteen  feet  at  the  least. 

By  sect.  101  it  was  enacted : 

That  the  ascent  to  every  bridge  made,  or  to  be  made, 
over  the  said  navigation  or  canals,  for  the  purpose  of  any 
public  road,  shall  not  be  more  than  1ft.  in  13ft.,  and  that 
the  fence  on  each  side  of  such  bridge  shall  not  be  less 
than  four  feet  above  the  sntface  of  suoh  bridge. 

The  company  constructed  their  cannl  so  as  to 
pass  under  this  highway  about  45ft.  from,  and 
nearly  parallel  to,  the  river  Brue.  They  built  a 
good  and  sufficient  bridge  over  the  canal,  in  ac- 
cordance with  sect.  100 ;  and  they  were  bound  by 
sect.  101  to  raise  the  surface  of  the  existing  bridge 
over  the  river  Brue  about  2f%.,  so  as  to  make  the 
ascent  to  their  own  bridge  in  accordance  with  the 
incline  thereby  required.  This  was  not  done 
under  the  direction  or  to  the  satisfaction  of  the 
county  surveyor,  nor  of  any  person  appointed  by 
the  justices  required.  They  made  no  alteration  in 
the  arch  or  structure  of  the  bridge. 

Afterwards  the  Midland  Railway  acquired  the 
canal,  and  turned  it  into  a  railroad ;  the  bridge 
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over  the  canal  was  removed,  and  the  highway  was 
carried  over  the  line  of  railway  by  a  level  crossing ; 
no  alteration,  however,  was  made  in  the  bridge 
over  the  river  Brae. 

It  was  admitted  that  the  road  over  the  brides, 
which  was  made  a  turnpike  road  by  7  &  8  G-eo.  4, 
c  5,  had  become  an  ordinary  hignway ;  bat  the 
bridge  and  its  approaches  hod  never  at  any  time 
been  actually  repaired  by  the  trnstees  appointed 
by  the  earlier  of  the  two  local  Acts  of  1827. 

By  33  &  34  Vict.  c.  73  (the  Annual  Turnpike 
Acts  Continuance  Act  1870),  sect.  12 : 

Where  a  turnpike  mad  shall  have  become  an  ordinary 
highway,  all  bridges  which  were  prerioaaly  repaired  by 
the  trostoea  of  suoh  tnmpike  road  shall  become  county 
bridges,  and  shall  be  kept  in  repair  accordingly. 

Kingdon,  Q.C.  and  Hooper,  for  the  defendants, 
showed  cause  against  the  rule. — The  important 
questions  in  this  case,  which  relate  to  bridges  on 
highways  in -nearly  every  county,  are  whether  the 
l^eral  provision  of  sect.  12  of  this  Act  of  1870 
IS  anything  more  than  declaratory  of  the  existing 
law,  and  farther  whether  it  overrules  the  par- 
ticular provisions  of  local  Acts  coucerniug  par^ 
ticular  bridges  without  expressly  mentioning 
them.  Thorp  v.  Adams  (L.  Bep.  6  G.  F.  125)  is  an 
authority  that  a  general  Act  is  not  to  be  construed 
to  repeal  a  previous  particular  Act  unless  there 
is  some  express  reference  to  the  previous  legis- 
lation on  the  subject,  or  unless  the  two  Acts  are 
necessarily  inconsistent  The  canal  company  bj 
their  alteration  of  this  bridge  incorporated  it 
into  their  works,  and  rendered  it  subservient  to 
their  purposes.  Lord  Coleridge  therefore  rightly 
held  that  the  liability  to  repair  the  bridge  was 
from  that  time  upon  the  canal  company  and  their 
successors,  and  the  general  provision  of  the  Act 
of  1870  did  nob  affect  it.  The  inhabitants  of  the 
county  are  therefore  entitled  to  the  protection  of 
Lord  Ellenborough's  Act,  and  are  not  liable  to 
repair  a  bridge  which  is  not  shown  to  have  been 
constructed  to  the  satisfaction  of  the  county 
surveyor.  As  to  the  second  ground  of  the  rule, 
the  case  of  Bex  v.  The  Inhabitants  of  8t.  Qeorge*8, 
Hanover- square  (3  Gamp.  222),  is  conclusive 
against  the  prosecution. 

Charles,  Q.C.  and  Warry  supported  the  rule. — 
This  is  a  bridge  which  exactly  fulfils  the  descrip- 
tion of  those  bridges  to  which  sect.  12  of  the  Act 
of  1870  applies.  There  is  an  ordinary  highway 
over  it,  wHich  was  once  a  turnpike  road ;  and  the 
brid^  was  by  the  earlier  local  Act  of  1827  made 
repairable  by  the  trustees  of  such  turnpike  road. 
The  alteration  in  the  bridge  by  the  canal  company 
was  not  sufficient  to  relieve  the  trustees  of  their 
duty  so  to  repair  it.  [The  rule  was  not  attempted 
to  be  supported  on  the  second  ground.] 

GocKBUBN,  G.J. — We  are  all  agreed  that  the 
judgment  of  Lord  Coleridge  cannot  stand.  The 
first  question  is  whether  the  case  comes  within 
sect.  12  of  the  33  &  34  Vict.  c.  73,  which  provides 
that "  when  a  turnpike  road  shall  have  become  an 
ordinary  highway,  all  bridges  which  were  pre- 
viously repaired  by  the  trustees  of  such  turnpike 
road  shall  become  county  bridges,  and  shall  be 
kept  in  repair  accordingly. ''  Now  it  seems  to  be 
agreed  upon  all  hands  tbat  the  words  "  which  were 
previously  repaired "  must  be  extended  to  mean 
all  bridges  "  which  were  previously  repairable  "  by 
the  tumnike  trustees.  So  that,  although  the 
trustees  have  not,  in  fact,  repaired  the  bridge  in 
question,  the  oounty  is  yet  liable  to  repair,  if  the 


case  in  other  respects  comes  within  the  12th  sec* 
tion.  Now,  this  was  a  turnpike  road  including  a 
bridge,  and  the  road  has  now  become  a  highway, 
and  the  bridge  has,  therefore,  become  a  oounty 
bridge.  But  it  is  then  said  that  the  bridge  was  not 
repairable  by  the  turnpike  trustees  before  the 
33  A  34  Yict.  c.  73,  because,  the  canal  company 
having  altered  the  bridge,  the  proviso  at  the  end 
of  sect.  100  of  their  Act  applies  to  throw  the 
burden  of  repairing  upon  them.  I  think  this 
contention  cannot  be  sustained.  It  is  true  that 
the  canal  company  did  interfere  with  this  bridge, 
and  at  first  sight  there  would  appear  a  good 
foundation  for  the  argument  that  when  the  canal 
company  has  materially  altered  the  bridge,  the 
liability  to  maintain  it  in  repair  would  be  upon 
them  and  not  upon  other  persons.  But  I  think 
this  is  not  the  true  construction  of  sect.  100,  and 
that  if  it  were,  there  was  not  here  such  a  material 
alteration  as  to  be  within  the  section.  Sect.  100, 
in  my  opinion,  refers  only  to  such  bridges  as  they 
were  obliged  to  alter  in  order  to  use  them  for  the 
purposes  of  their  canal  traffic,  and  not  to  a  case 
like  this,  where  the  alteration  was  for  the  purpose 
of  providing  a  better  approach  to  their  other 
briage.  But  if  that  is  not  so,  I  think  there  was 
not,  in  fact,  here  a  material  alteration  of  the 
bridge.  The  alteration  must  be  a  structural  one. 
Here  the  structure  was  lefl  untouched,  and  the 
turnpike  bridge  was  made  available  for  the  pur- 
pose of  approach  to  the  other  bridge.  I  do  not 
think  that  is  a  substantial  alteration  within  the 
meaning  of  the  lOOch  section. 

Melloe,  J. — I  am  entirely  of  the  same  opinion. 
Sect.  12  of  the  33  &  34  Yict.  73  was  intended  to 
make  provision  for  the  repair  of  bridges  on  turn- 
pike roads  which  have  become  ordinary  highways ; 
and  the  most  reasonable  mode  of  doing  so  was  to 
make  them  become  county  bridges.  The  object  of 
the  Act  would  not  have  been  answered  if  it 
required  that  in  all  cases  the  bridges  should  have 
been  built  with  the  approval  of  the  oounty  sur- 
veyor. 

Lush,  J. — One  question  for  us  is  whether  this 
was  a  bridge  repairable  by  the  trustees  of  this 
turnpike  road,  such  as  might  become  a  county 
bridge  within  the  meaning  of  sect.  12  of  the  Act 
of  lb70.  The  other  question  is  whether  if  it  be 
so,  the  local  Act  of  1827  has  not  under  the  circum* 
stances  imposed  the  duty  of  repairing  the  bridge 
upon  the  canal  company  and  their  successors. 
The  latter  point  depends  upon  whether  the 
alterations  of  the  surface  of  tne  bridge  by  the 
canal  company  was  sufficient  to  compel  the  com- 
pany and  its  successors  to  keep  the  bridge  in 
repair  by  force  of  the  100th  section  of  the  local 
Act.  The  company  made  a  new  cut  through  the 
road,  and  duly  constructed  their  own  bridge  over 
it;  in  order  to  carry  out  the  requirements  of 
sect.  101  as  to  the  incline  of  the  approach  to  their 
own  bridge,  they  had  to  raise  the  roadway  of 
the  bridge  now  in  dispute.  The  100th  section 
requires  the  company  to  make,  maintain,  and 
support  sufficient  bridges  across  the  navigation 
and  canals  in  all  places  where  the  same  shall  cross 
any  road.  The  proviso  relates  to  the  repairs  of 
bridges  "which  shall  not  have  been  erected  or 
altered  by  the  said  company,"  and  preserves  the 
existing  liability  to  repair  such  bridges.  The 
alteration  mentioned  in  the  proviso  must  refer  to 
the  bridges  mentioned  in  the  enacting  part,  and 
cannot  mean  a  mere  raising  of  the  surface  oi  this 
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bridge.  I  think,  therefore,  this  bridge  not  having 
been  erected  nor  altered  in  the  sense  intended, 
was  still  repairable  after  the  raising  of  the  road- 
way by  the  trnstees  as  before.  It  does  not  matter 
that  it  was  not  actually  repaired  by  them.  I 
think  too  that,  even  if  we  coald  consider  the 
bridge  to  have  been  erected  by  a  body  corporate 
withm  the  words  of  sect.  5  of  43  Geo.  3,  c.  59,  the 
fact  of  there  having  been  no  sanction  of  the 
county  surveyor  would  not  be  enough  to  prevent 
the  general  provision  of  the  12th  section  of  the 
Act  of  1870  from  applying.  The  decision  being 
wrong,  there  mast  be  a  new  trial. 

Rule  absolute. 

Solicitors  for  the  prosecution.  Prior,  Bigg, 
Church,  and  Adams,  for  W,  J,  Welsh,  Wells ;  and 
Beed  and  Cooh,  Bridgwater. 

Solicitors  for  defendants.  Whites,  Eenard,  and 
Co.,  for  Edwin  Lovell,  Wells. 


Saittrday,  May  4, 1878. 

Guardians  op  Kbtnsham  Union  (apps.)  v,  Thb 
Guardians  of  Bedkinster  Union  (resps.)  (a) 

Settlement  of  children  under  sixteen — Second  mar' 
riage  of  mother— S9  ^  40  Vict.  c.  61,  «.  36. 

By  39  J-  40  Vict,  c  61,  s.  35,  "  no  person  shall  he 
deemed  to  ha/ve  derived  a  settlement  from  any 
other  ^person  ....  except  in  the  case  of  a  wife 
from  her  husband,  and  in  the  case  of  a  child 
under  the  a>ge  of  sixteen,  which  child  shall  take 
th^  settlement  of  its  father  or  of  its  widoived 
mother,  as  the  case  ma/y  be." 

Held,  that  the  words  "widowed  mother"  do  not 
include  the  case  of  a  mother  marrying  a  second 
time. 

This  was  an  appeal  against  an  order  of  justices 
for  the  removal  of  three  paupers,  Mary  Ann  Fuse, 
Edwin  George  Fuse,  and  Sarah  Jane  Fuse,  from 
the  respondents'  union  to  the  appellants'  union 
as  the  place  of  their  last  legal  settlement. 

The  appeal  was  tried  at  the  Somersetshire 
Quarter  Sessions,  holden  at  Wells,  on  the  17th 
Oct.  1877,  when  the  said  order  was  confirmed  with 
costs  subject  1o  the  opinion  of  the  Divisional  Court 
for  hearing  appeals  from  inferior  courts  on  the 
following 

Case. 

1.  Samuel  Fuse,  the  father  of  the  paupers,  was 
bom  in  the  parish  of  Bitton,  in  the  appellants' 
union,  in  the  year  1832. 

2.  Ann  Woodiington,  the  mother  of  the  paupers, 
was  bom  in  the  parish  of  piston,  in  the  appel- 
lants' union,  on  or  about  the  20th  Aug.  1839. 

3.  The  said  Samuel  Fuse  and  Ann  Woudrington 
intermarried  in  1859. 

4.  The  three  paupers  were  the  children  of  the 
above-named  Samuel  Fuse  and  Ann  his  wife,  and 
were  bom  at  Caerphilly,  in  the  Pontyprid  Union, 
and  are  all  under  the  age  of  sixteen  years,  and 
unemancipated. 

6.  The  said  Samuel  Fuse  died  in  the  year  1873, 
leaving^  his  widow  Ann  Fuse  (formerly  Ann 
Woodrington)  and  the  three  paupers  him  sur- 
viving. 

6.  In  1875  Ann  Fuse,  the  widow  of  the  said 
Samuel  Fuse,  married  Alfred  Warden. 

7.  The  said  Alfred  Warden  was  born  at  the 
parish  of  Thorabury,  in  the  Thombury  Union,  on 
or  about  the  5th  of  August  1839. 

(a)  Reported  hj  J.  M.  Lblt,  Esq.,  Bixrister-at-LAW. 


8.  The  said  Alfred  Warden  deserted  his  wife 
and  her  children,  the  said  paupers,  in  1876,  leaving 
them  chargeable  to  the  respondents'  union. 

9.  The  respondents'  union  obtained  an  order  on 
the  1st  Jane  1877  for  the  removal  of  Ann  Warden, 
the  mother  of  the  paupers,  to  Thombury  Union, 
which  said  order  has  not  been  appealed  aorainst. 

If  the  court  should  be  of  opinion,  upon  the  facts 
above  Etated,  that  the  last  legal  place  of  settle- 
ment of  the  three  paupers  was  in  the  appellants' 
union,  the  said  order  of  removal  and  the  order  of 
sessions  are  to  be  confirmed. 

If  the  court  should,  upon  the  facts  stated,  be  of 
a  contrary  opinion,  then  the  said  order  of  removal 
and  the  order  of  sessions  are  to  be  quashed. 

The  case  turned  upon  the  construction  of  the 
words  "  widowed  mother,"  in  the  following  sec- 
tion (35)  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  (39  &  40  Yict.  a  61) : 

No  person  shall  be  deemed  to  have  derived  a  settlemeni 
from  any  otiier  person,  whether  by  pafentagre,  estate,  or 
otherwise,  except  in  the  case  of  a  wife  from  her  husbajid, 
and  in  the  case  of  a  child  under  the  a^  of  sixteen,  wliioh 
child  shaJl  take  the  settlement  of  its  father  or  of  its 
widowed  mother  as  the  case  mav  be  up  to  that  a^e,  and 
shall  retain  the  settlement  so  taken  nntil  it  shall  aoqnire 
anotiier. 

An  illegitimate  child  shall  retain  the  settlement  of  his 
mother  nntU  «a6h  chUd  acquires  another  settlement. 

If  any  child  in  this  secaon  mentioned  shall  not  have 
acquired  a  settlement  for  itself,  or  being  a  female  shall 
not  have  derived  a  settlement  from  her  hosband,  and  it 
cannot  be  shown  what  settlement  such  child  or  fenale 
derived  from  the  parent  without  inqniiing  into  the  deri- 
vative settlement  of  such  parent,  such  child  or  female 
shall  be  deemed  to  be  settled  in  the  parish  in  which  he  or 
she  was  bom. 

Hooper  (with  him  A.  Stonehouse  Vigor),  for  the 
respondents,  cited  R.  v.  Inhabitants  of  Woodyeat 
(2  Ld.  Baymond,  1473),  and  argued  that  the  words 
*'  widowed  mother  "  must  be  strictly  construed, 
so  as  not  to  apply  to  a  mother  marrying  again. 

Petheram,  for  the  appellants,  contra,  contended 
that  the  intention  of  thf)  Act  was  that  the  children 
sb'^uld  not  be  separated  from  their  parent,  that 
the  court  ought  to  give  effect  to  such  intention 
unless  there  were  strong  words  pointing  the  other 
way,  and  that  in  this  case  there  were  no  such 
strong  words.  [Mellob,  J.— How  can  the  statute 
apply  P  When  the  mother  marries  again  she 
ceases  to  be  a  widowed  mother.  Lush,  J. — In  the 
case  of  a  second  marriage,  I  do  not  see  the  neces- 
sity of  keeping  the  children  together.  However, 
that  may  be,  I  think  that  the  second  marriage 
alters  the  status  of  the  mother,  and  takes  her  out 
of  the  section.] 

By  the  Court. — This  rule  must  be  discharged. 

Bule  discharged* 

Solicitors  for  the  appellants,  T.  White  and  Som, 
for  Stanley  and  Wasorough,  Bristol. 

Solicitors  for  the  respondents,  Ouscotte,Wadha!», 
and  Daw,  for  O'Donoghue  and  Anson,  Bristol. 


Wednesday,  May  8, 1878. 

(Before  Mellob  and  Lush,  JJ.) 

Watkins  i;.  Smith,  {a) 

Jurisdiction  of  justices — Claim  of  righi — Bona 
fides — Not  supported  by  evidence — 1  ^  2  WiU.  i, 
c.  32,  s.  30. 

The  appeUanfs  were  charged  before  juHiees  under 
1  jr  2  Will  4,  c.  32,  s.  30,  with  trespaasing  ta 

(a)  KAportAd  by  M.  W.  McEslla.b,  Esq.,  BarristSMit-lAW. 
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purBuU  of  eanie»t  and  were  proved  to  have  $hot 
rabbtis  on  land  which  one  of  the    appeUanis 
tlaimed  to  he  hie  property,    TheyeaUed  witneeeee 
who   etated  that  the  appellant  purchased  the 
land  adjoining  thaJb  ocowpied  by  the  informant^ 
and  thai  dose  to  this  pwrticula/r  spot  the  persons 
from  whom  he  purchased  had  been  aceusUymed  to 
stack  timber.     It  was   however  shown   on  the 
informants  part  that,  by  a  plan  attached  to  the 
conveyance  of  the  land  to  the  persons  from  whom 
ihe  appellant  purchased,  this  particular  spot  was 
a  long  way  outside  the  boundary  of  the  land 
conveyedm 
The  justices  decided  that  the  appellant^ s  claim  was 
unfounded  and  unsustainaJ)le,  and  thai  although 
it  might  have  been  made  bond  fide,  it  was  not 
reasonable,  and  was  not  supported  by  evidence; 
and  they  therefore  convicted  the  appellants. 
Held,  upon  a  case  stated,  that  this  was  not  a  claim 
of  right  sufficient  to  oust  the  jurisdiction  of  the 
justices. 
This  was  a  case  stated  by  two  of  Her  Majesty's 
Justices  of   the  Peace  in  and  for  tiie  county  of 
Somerset,  nnder  the  statute  20  &  21  Yict.  c.  43, 
for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  a  question  of  law  which  arose  as  herein- 
after stated. 

At  a  petty  session  holden  at  Dunster  in  the  said 
county  on  the  4fth  Jan.  1878  an  information  (here- 
inafter referred  to  as  the  first-mentioned  informa- 
tion) was  preferred  by  the  said  James  Smith 
(hereinafter  called  the  respondent)  a^inst  the 
said  William  Theodore  Pitt  Watkins,  William 
Theodore  Watkins,  and  John  Smith  (hereinafter 
called  the  appellaiits),  nnder  sect,  30  of  the 
Btacnte  1  &  2  Will.  4,  c.  32,  charging  for  that  they, 
the  appellants,  on  the  17th  Oct.  1877  at  the  parish 
of  Dunster,  in  the  said  county,  in  the  day  time 
of  the  said  day,  to  wit,  about  the  hour  of  three 
o'clock  in  the  afternoon,  unlawfully  and  wilfully 
did  commit  a  trespass  on  certain  land  situate  in 
the  parish  of  Dunster,  called  "  The  Warren,"  and 
then  and  there  being  in  the  occupation  of  the  said 
James  Smith,  by  then  and  there  wilfully  entering 
and  being  in  the  daytime  as  aforesaid  on  the  sail 
land,  in  search  and  pursuit  of  conies  without  the 
license  and  consent  of  the  said  James  Smith,  or 
of  any  person  haying  the  right  of  killing  the  conies 
npon  such  land,  contrary  to  the  form  of  the  said 
statute. 

At  the  same  petty  session  a  similar  information 
(hereinafter  referred  to  as  the  secondly-mentioned 
information)  was  preferred  by  the  said  respondent 
gainst  the  said  appellants,  William  Theodore  Pitt 
Watkins  and  William  Theodore  Watkins,  for  a 
similar  offence  committed  on  the  9th  Noy.  1877  on 
the  same  land. 

And  the  said  informations  were  heard  and 
determined  by  the  said  justices,  the  said  parties 
reipectiiyely  being  then  present,  and  upon  such 
hearing  the  said  three  appellants  named  in  the 
first-mentioned  information  were  convicted  before 
them  of  the  said  offence  named  in  the  said  first- 
motioned  information ;  and  the  justices  adjudged 
the  said  appellant  William  Theodore  Pitt  Watkins 
to  pay  a  penalty  of  10a.,  and  each  of  them  the  said 
William  Theodore  Watkins  and  John  Smith  to 
pay  a  penalty  of  Is,;  and  the  two  appellants 
^med  m  the  said  secondly -mentioned  informa- 
tion were  oonvicted  l)efore  them  of  the  said 
^Seoce  named  in  the  said  secondly-mentioned 
information,  and  the  said  appellant  William  Theo- 


dore Pitt  Watkins  was  a4jadged  to  pay  a  penalty 
of  II.,  the  said  appellant  William  Theodore  Watkin 
to  pay  a  penalty  of  I0. 

And  whereas  the  said  appellants,  being  dis- 
satisfied with  these  determinations  upon  the 
hearing  of  the  said  informations  as  being  erroneous 
in  point  of  law,  duly  applied  to  the  said  justices  in 
writing  to  state  and  sign  a  case  setting  forth  the 
facts  and  the  grounds  of  such  determmations  as 
aforesaid  for  the  opinion  of  this  court;  and  on 
their  behalf  a  recognisance  had  been  entered  into 
as  required  by  the  said  last-mentioned  statute. 

The  said  justices,  in  oompliance  with  the  said 
application,  stated  the  following  case  :— 

Upon  such  hearing  it  was  proved  by  the  evi- 
dence on  the  part  of  the  informant  in  that  behalf, 
and  was  admitted  by  the  appellants,  that  the 
said  three  appellants  named  in  the  said  first- 
mentioned  information  were  present  together  on 
the  land  in  question  on  the  17th  Oct.  1877,  in  the 
daytime,  in  search  or  pursuit  of  conies ;  and  that 
the  said  appellant,  William  Theodore  Pitt 
Watkins  did  then  and  there  shoot  at  and  kill  a 
rabbit  or  cony.  And  that  the  said  two  appel- 
lants named  in  the  said  secondly-mentioned 
information  were  present  together  on  the  land 
in  question  on  the  9th  Nov.  1877,  in  the  daytime, 
in  search  or  pursuit  of  conies,  and  that  the  said 
appellant.  William  Theodore  Pitt  Watkins  did 
then  and  there  shoot  at  and  kill^  a  rabbit  or  cony. 
And  it  was  stated  and  deposed  on  oaths  by  "The 
said  informant  that  he  rents  the  land  called  the 
Warren,"  of  Mr.  Luttrell,  and  had  done  so  for  over 
twenty-three  years ;  that  he  occupies  it  as  a  rabbit 
warren,  and  pays  rent  for  it,  and  is  entitled  to  the 
rabbits  thereon.  And  that  the  land  on  whi?h  the 
trespasses  mentioned  in  the  informations  were 
committed  is  part  of  the  tract  of  land  called  **  The 
Warren  "  so  rented  by  him  in  the  said  parish  of 
Dunster.  And  that  on  the  days  mentioned  in  the 
informations  he  saw  the  appellants  respectively 
trespassing  there,  and  saw  the  appellant  William 
Theodore  Fitt  Watkins  shoot  the  two  rabbits  there. 
On  cross-examination  the  informant  stated  that  he 
came  up  to  the  said  William  Theodore  Pitt 
Watkins  when  he  was  shooting  the  rabbits,  the 
said  William  Theodore  Pitt  Watkins  requested 
him  to  leave  his  (the  appellant's)  land,  and 
ultimately  put  his  hand  on  him,  and  put  him  off 
the  land;  that  he  did  not  tell  Morgans  and  Guard,, 
the  proprietors  of  the  chemical  works,  that  the 
land  in  question  was  his  land,  that  they  had  never 
asked  him,  that  they  did  put  stuff  there,  and  that 
he  had  it  removed,  that  he  asked  them  to  remove 
it,  and  they  did  so  within  a  day. 

It  was  contended  by  William  Theodore  Pitt 
Watkins  on  behalf  of  himself  and  the  other 
appellants  that  the  land  on  which  the  alleged 
trespasses  were  committed  formed  part  of  limd 
and  premises  known  as  The  Warren  Chemical 
Works,  which  were  demised  by  Mr.  Luttrell  to 
Messrs.  Morgans  and  Guard,  for  a  term  of  eighty 
years,  from  the  25th  March  1872  by  Jease  at  the 
rent  of  201,  per  annum,    and  which    land    and 

£  remises  so  demised  had  been  assigned  by 
[organs  and  Guard  to  a  limited  liability  com- 
pany, and  had  been  purchased  of  that  company 
Dv  him  the  appellant  William  Theodore  Pitt 
Watkins,  and  that  the  alleged  trespasses  were 
done  by  his  authority  and  direction,  and  in 
exercise  of  his  legal  right  and  title  to  a  yard  and 
premises  known  as  The  Warren  Chemical  Works ; 
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that  qaestions  of  title  of  the  appellant  William 
Theodore  Pitt  Watkins  were  involved  in  the  case, 
and  that  therefore  the  said  justices  possessed  no 
jurisdiction  to  determine  the  same. 

To  support  that  contention  he  called  Mr.  James 
Milne,  who  deposed  that  he  was  engaged  by  the 
company  in  treating  with  Morgans  and  Gaard 
for  purchasing  the  chemical  works,  and  asked  Mr. 
Morgans  to  show  him  the  boundaries,  and  that 
Mr.  Morgans  did  so,  and  stated  that  they  in 
eluded  the  land  on  which  the  trespasses  were 
alleged  to  have  been  committed ;  that  there  was  a 
quantity  of  timber — some  stacked  and  some  lying 
on  the  ground  at  that  time — that  he  inspected 
the  chemical  works  from  Sept.  1873  to  July  1875, 
and  that  about  the  end  of  1874  he  took  the 
management  of  the  business  and  managed  it  for 
about  eight  months  altogether.  The  company 
took  over  from  Morgans  and  Guard  their  stock 
of  timber ;  the  bulk  of  the  timber  belonging  to 
the  company  was  lying  outside  the  space  marked 
pink  in  the  plan  referred  to  and  annexed  to  the 
case,  and  a  portion  of  it  waa  near  the  ground 
where  the  trespasses  were  alleged  to  have  been 
committed.  Tne  space  of  ground  between  the 
wall  oi  a  cottage  and  garden  and  an  elder  bush, 
and  which  comprised  the  spots  where  the  tres- 
passes were  alleged  to  have  been  committed,  wad 
constantly  covered  by  the  company's  timber,  and 
that  the  respondent  never  spoke  to  him  on  the 
subject 

Two  other  witnesses,  namely,  Walter  Allen  and 
James  Baker,  one  a  waggoner,  and  the  other  a 
labourer,  who  had  worked  for  Morgans  and  Guard 
and  for  the  company,  were  called  by  the  appellant 
William  Theodore  Pitt  Watkins,  and  deposed  as 
to  the  depositing  of  timber  outside  of  the  alleged 
boundary  chemical  works  as  shown  by  the  plan, 
and  on  the  land  claimed  by  the  appellant  as  part 
of  the  chemical  works.  The  witness  Allen  said 
they  used  to  put  the  timber  anywhere  between  the 
chemical  works  and  the  seashcre. 

No  documentary  evidence  was  produced  by  the 
appellants,  nor  was  any  evidence  adduced  of  the 
transfer  of  the  chemical  works  from  Morgans  *and 
Guard  to  the  limited  liability  company,  or  from 
the  company  to  the  appellant  William  Theodore 
Pitt  Watkins. 

In  anticipation  of  and  in  answer  to  the  claim  of 
right  set  up  by  the-  appellant  William  Theodore 
Pitt  Watkins,  the  informant  (now  the  respondent), 
called  Mr.  Thomas  Hawkes,  a  surveyor,  who  pro- 
duced and  proved  a  plan  made  by  him  on  measure- 
ment and  scale,  showing  the  chemical  works 
marked  pink  on  the  plan,  and  the  part  of  "  The 
Warren '  where  the  trespasses  were  alleged  to 
have  been  committed;  and  he  also  produced  a 
counlerpart  of  the  lease  granted  to  M  organs  and 
Guard,  such  counterpart  having  been  executed  by 
them,  and  on  which  counterpart  is  indorsed  a 
plan  (described  in  the  counterpart  of  the  lease  as 
being  a  plan  of  the  demised  premises,  corre- 
sponding with  the  plan  produced  by  the  witness). 
The  demised  premises  are  stated  on  the  lease  to 
contain  by  admeasurement  one  acre  and  one  rood, 
and  the  witness  said  that  the  quantity  so 
stated  correspends  by  scale  and  admeasurement 
with  the  part  marked  pink  on  the  plan.  The 
spots  where  the  alleged  tresfiasses  were  committed 
are  marked  with  a  red  dot  on  the  plan,  and  were 
pointed  out  by  the  witness  ELawkes  and  by  the 
respondent  and  were  stated  by  Mr.  Hawkes  to  be 


sixty-eight  yards  from  the  boundary  of  the  pre- 
mises as  shown  on  the  plan  called  the  chemical 
works.  He  also  deposed  that  the  land  where 
the  trespasses  were  alleged  to  have  been  com- 
mitted nad  been  included  in  the  lease,  the 
quantity  of  land  would  have  been  double  what 
it  is  stated  in  the  lease  to  be.  Mr.  Hawkes 
also  stated  that  the  quantity  marked  pink  on 
the  plan  is  one  acre  one  quarter  and  six  perches, 
and  that  it  included  a  portion  of  the  sea  beach 
perhaps.  Mr.  Watkins  denied  the  accuracy  of 
the  plan. 

It  appeared  to  the  justices  from  the  evidence 
that  the  land  called  '*  The  Warren  "  is  a  rabbit 
warren,  and  that  the  ground  adjoining  and 
outside  of  the  boundary  of  the  chemical  works,  as 
shown  in  the  plan,  is  in  a  rough  and  uncultivated 
state,  and  not  liable  to  be  damaged  by  timber 
being  placed  upon  it. 

The  justices  being  of  opinion  that  it  was  clearly 
shown  by  the  evidence  of  Mr.  Hawkes  and  by  the 
counterpart  of  the  lease  produced  that  the  land 
on  which  the  trespasses  were  alleged  to  have  been 
committed  was  not  comprised  in  the  lease  to 
Morgans  and  Guard ;  that  by  the  alleged  user  of 
such  land  by  Morgans  and  Guard,  and  by  the 
limited  liability  company,  ithey  did  not  acquire 
any  right  thereto ;  and  that  the  claim  of  right  to 
such  land  set  up  by  the  appellant  William  Theo- 
dore Pitt  Watkins  was  unfounded  and  unsustain- 
able ;  and  that  although  it  might  have  been  made 
bond  fde,  it  was  not  reasonable  and  was  not 
supported  by  any  evidence,  and  did  not  take  the 
case  out  of  their  jurisdiction;  and  the  said  justices 
gave  their  determination  against  the  alppeliants  in 
the  manner  hereinbefore  stated. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  the  court  therefore  is. 
Was  the  claim  of  riizht  set  up  by  the  appellant 
William  Theodore  Pitt  Watkins  sufficient  to  oust 
the  jurisdiction  of  the  magistrates  ? 

If  the  court  should  be  of  opinion  that  the  said 
convictions  were  legal  and  properly  made,  then  the 
said  convictions  were  to  stand.  But  if  the  court 
should  be  of  opinion  otherwise,  then  the  said 
informations  were  to  be  dismissed. 

Cols,  Q.G.  argued  for  the  appellants. — I  admit 
that  magistrates  are  not  bound  to  recognise  an 
impossible  or  even  unreasonable  claim  of  right, 
and  thev  may  ignore  a  mere  subterfuge ;  but  it  is 
not  in  their  power  to  give  themselves  jurisdiction 
by  their  own  finding;  the  facts  must  show  the 
want  of  reason  in  the  claim.  Here  it  appears  that 
the  defendant  had  a  reasonable  and  substantial 
ground  for  believing  his  right  to  shoot  at  this  spot, 
and  the  magistrates  find  that  he  did  so  believe. 
In  Beg.  v.  Crldland  (7  E.  <fe  B.  853)  i  he  general 
rule  was  said  to  be  that  in  case  of  summary  con- 
victions of  this  kind  justices  have  jurisdiction  to 
determine  whether  the  claim  to  title  to  real 
property  is  set  up  bond  fide ;  but  if  it  is  bond  fide 
set  up,  they  have  no  jurisdiction  to  proceed 
further  in  the  matter;  and  that  the  proviso  in 
the  30th  section  "  that  any  person  charged  with 
any  such  trespass  shall  be  at  liberty  to  prove,  by 
way  of  defence,  any  matter  which  would  have 
been  a  defence  to  an  action  at  law  for  such  tres- 
pass,'' does  not  give  justices  jurisdiction  to  deter- 
mine a  claim  of  title  to  land  against  the  wish  of 
the  defend:int8.  This  rule  was  acted  upon  in  Legg 
V.  Pardoe  (9  C.  B.  N.  S.  289)  and  in  Beg,  r.  Siimp- 
son  (32  L.  J.  208,  M.  C.). 
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Q.B.  DiY.]       QuABDiAHS  OF  Tbntebdbn  Union  v.  Guaedians  of  St.  Mabt,  Islington.       [G.P.  Diy. 


CharUs,  Q.G.  appeared  for  the  respondent,  bat 
was  not  heard. 

MsLLOR,  J. — I  certainly  for  some  time  was  nnder 
the  impression  that  the  justices  had  gone  into  a 
consideration  of  the  circumstances  which  they 
thought  could  not  sastain  the  defendant's  title, 
bat, looking  at  all  the  circamstances,  what  oocurred 
oomes  to  this  :  Defendant  says  :  "Under  the  lease 
made  to  the  chemical  works,  under  which  I  claim 
as  a  parchaser,  the  particular  spot  in  question  ia 
within  the  boundary  of  the  parcels  demised  by  the 
lease:  and  the  plan  which  appears  to  negative  that 
view  is  certainly  incorrect  as  regards  the  position 
of  a  cotta^jre  and  pigstye  which  I  occupy."  But  by 
no  possibility  can  the  plan  produced  be  made  to 
inolnde  the  spot  where  the  trespass  was  committed. 
The  justices  have  only  said :  "  Tou  have  pro- 
duced no  evidence  at  idl  to  show  your  title.  You 
may  bond  fide  believe  that  the  particular  spot 
comes  within  your  boundary,  but  there  is  nothmg 
on  the  face  of  the  evidence  to  show  that  it  was  so." 
I  think  the  justices  have  decided  nothing  but  that 
the  title  set  up  by  the  defendant  cannot  include 
the  spot  in  question :  and  that  this  is  rather  like 
the  cases  which  go  to  show  that  where  a  bond  fide 
belief  exists  in  a  right  which  the  law  does  not 
recognise  or  sanction,  then  the  justices  need  not 
reooffuise  the  right. 

Lush,  J. — I  am  of  the  same  opinion.     I  think 
the  justices  were  right  in  holding  that  although 
the   present    defendant    might    have    bond  fide 
believed  in  the  existence  of  the  right  he  claimed, 
yet  that  his  belief  was  not  a  reasonable  oce  or 
Bapported  by  evidence,  and  that  his  claim  cannot 
be  supported  at  law.    The  statute  provides  that 
a  person  charged  may  prove  any  defence  which 
would  in  law  be  an  answer  to  an  action  for  the 
trespass.     I  quite  agree  with  Mr.  Cole,  that  if 
there  was  any  evidence  which  could'  have  sup* 
ported  the  claim  of  the  appellant,  the  jurisdiction 
of  the  justices  would  have  been  ousted.    I  think 
it  is  clear  that  there  is  no  such  evidenc«f>  here. 
Priffui  facte,  perhaps,  the    stacking   of    timber 
would  show  that  the  land  was   included  in  the 
demise ;  but  the  lease  itself  is  produced,  and  the 
qnaotity  of  the   parcels  as  described  therein  is 
conclusive  that  they  were  never  intended  to  in- 
clude that  land.    The  description  is  of  a  specified 
quantity  of  land,  and  the  particular  spot  in  (jues- 
tion  is  shown  on  the  plan  drawn  in  the  margin  of 
the  lease  to  be  about  sixty  yards  away  from  any 
part   of  the    premises    demised.      K   so,    it    is 
utterly  impossible  that  the  piece    of  land    on 
which   the    trespass   was    committed    could    be 
included  in  the  lease;    and  the  defendant  does 
Dot  claim    by   any    other  title.     Although   the 
plan  appears  not  to  be  strictly  correct,  yet  it  can- 
not be  altered  so  as  to  include  the  spot  of  land  in 
question  without  altering  altogether  the  shape  of 
the  piece  of  land  demised,  and  making  it  include 
twice  as  much  land  as  is  comprised  in  the  lease. 
I  am  of  opinion,  therefore,  that  the  defendant  has 
not  produced  such  evidence  as  could  show  that  he 
was  entitled  to  the  spot  of  land  upon  which  the 
^pass  was  committed,  and  that  the  justices  had 
jurisdiction  to  determine  the  case. 

MiLLOR,  J. — 1  see  that  the  case  of  Waihins  v. 
^ojor  (L.  Rep.  10  0.  P.  662 ;  33  L.  T.  Eep.  352) 
^M  a  decision  consistent  with  oars. 

Judgment  for  respondent 
^Aa.  Oas.— Vol.  XI. 


Solicitor  for  appellants,  ^ru2g6«,  SawteU,  and  Co., 
for  rr.  T,  Waihins,  Alcombe,  Somerset. 

Solicitors  for  respondent,  Chregory,  BotocliffeSt 
and  Co. 

COMMON  PLBAS  DIVISION. 

Friday,  March  1,  1878. 

(Before  Grove  and  Likdlbt,  JJ.) 

GuABDiANs  or  Tenterdbn  Poor  Law  Union  (apps.) 
V,  Guardians  or  St.  3Iart,  Islington  (resps.fCa) 

Poor  law — Settlement — Derwative  and  birth  settle" 
meni — Poor  Law  Amendment  Act  1876  (39  ir  40 
Vict,  61)  s.  35 — Bettospective  effect  of  statute, 

E,  8.,  the  bastard  daughter  of  A.  /Sf.,  was  bom  in 
1866,  in  the  parish  of  T.,  in  Sussex,  A.  S.  being 
then  and  afterwards  settled  in  the  parish  of  B,, 
in  the  appellants'  union.  E.  8.  had  not  acquired 
a  settlement  in  her  oum  right. 

Held,  that  E,  S.  was  settled  in  the  parish  where  she 
was  bom,  and  was  not  chargeable  to  the  appelr 
lants*  union. 

Sect.  85  o/  39  ^  40  Vict.  c.  61  (the  Poor  Law 
Amendment  Act  1870),  so  far  as  it  provides  that 
an  illegitimate  child  shall  retain  the  settlement 
of  its  mother  until  it  acquires  another  settlement, 
is  not  retrospective  so  a«  to  a^ect  a  pauper  who 
has  acquired  a  birth  settlement  by  attaining  the 
age  of  sixteen  before  its  passing. 

Apfsal  from  the  order  of  justices,  adjudging 
Ellen  Sherwood,  a  pauper,  to  be  settled  within 
and  chargeable  on  the  union  of  the  appellants. 

Ellen  Sherwood  went  into  service  in  the  parish 
of  St.  Mary,  Islington,  on  the  17th  May  1874,  and 
after  staying  seven  months,  received  serious  in- 
juries by  accidental  burning.  She  was  sent  to  St. 
Bartholomew's  Hospital,  where  she  remained  six- 
teen months,  and  was  then  removed  to  the  work- 
house of  the  Islington  Union  an  incurable. 

On  the  21st  July  1877  the  justices  for  Middlesex 
made  an  order  for  her  removal  to  the  Tenterden 
Union,  which  was  the  order  appealed  against. 

Ellen  Sherwood  was  the  illefl;itimate  daughter 
of  Ann  Sherwood,  who  was  settled  at  the  time  of 
the  birth  of  Ellen  Sherwood,  and  afterwards, 
within  the  appellants'  union.  Ellen  Sherwood  was 
bom  in  1856,  in  the  parish  of  Ticehnrst,  in  Sussex, 
not  in  the  appellants'  union.  Under  the  poor  law 
previous  to  the  passing  of  the  Poor  Law  Amend- 
ment Act  1870  (39  &  40  Vict.  c.  61),  a  bastard 
child  took  and  followed  a  settlement  of  its  mother 
until  it  attained  the  age  of  sixteen  (4  <fe  5  Will.  4, 
c.  76,  s.  71),  and  at  the  age  of  sixteen  took  the 
settlement  of  its  birth.  Sect.  35  of  the  Poor  Law 
Amendment  Act  1870  (39  &  40  Vict.  c.  61)  enacts 
that  no  person  shall  be  deemed  to  have  derived 
a  settlement  from  any  other  person,  whether  by 
parentage,  estate,  or  otherwise,  except  in  the  case 
of  a  wife  from  her  husband,  and  in  the  case  or  a 
child  under  the  age  of  sixteen,  which  child  should 
take  the  settlement  of  its  father  or  widowed 
mother,  as  the  case  might  be,  up  to  that  age,  and 
should  retain  the  settlement  so  taken  until  it  should 
acquire  another;  and  that  an  illegitimate  child 
should  retain  the  settlement  of  its  mother  until 
such  child  acquired  another  settlement. 

Neither  Ellen  Sherwood  nor  Ann  Sherwood  the 
mother  had  ever  acquired  a  settlement  in  her  own 
right. 


)  (a)  Reported  by  J.  A.  Feori,  Esq.,  B«nister«t.Law. 

2  M 
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C.P.  Div.]     The  Bbntibldsidb  Local  Boaed  v,  Thb  Oonsbtt  Iron  Company  (Limitw)),      [Ex.  Div. 


Mead,  for  the  appellants,  contended  that  the 
pauper  Ellen  Sherwood,  on  attaining  the  age  of 
sixteen,  took  her  birth  settlement  in  lien  of  that 
which  she  had  previoasly  taken  by  derivation  from 
her  mother  under  4  &  5  Will.  4,  o.  76,  s.  71,  citing 

Ip8v>ich  Union  y.  Oucbrddcms  of  ChBot  Yarmouth,  36 
L.  T.  Bep.  N.  S.  317;  L.  Bep.  2  Q.  B.  Div.  269. 

Tielcellj  for  the  respondents,  argued  that  that 
portion  of  sect.  35  of  the  Poor  Law  Amendment 
Act  1870  which  provided  that  an  illegitimate 
child  should  retain  the  settlement  of  its  mother 
until  such  child  acquired  another  settlement,  was 
retrospective ;  and  that  consequently  Ellen  Sher- 
wood, though  she  attained  the  age  of  sixteen  before 
the  passing  of  the  Poor  Law  Amendment  Act, 
must  be  regarded  as  retaining  her  derivative  settle- 
ment in  the  appellants*  union.     He  cited 

Yofrmouth  v.  City  of  London,  38  L.  T.  Bep.  N.  S. 

217;  and 
Qua/rdianB  of  TFe«(biiry-on-flfdver»  v.  OvetBeerz  of 

Barrow-vii'Fwniess,  L.  Bep.  8  Ex.  Div.  88. 

Denman,  J. — Our  judgment  must  be  for  the 
appellants.  Sect.  71  of  of  4  &  5  Will.  4,  s.  76, 
enacts  that  every  bastard  shall  have  and  follow 
the  settlement  of  the  mother  until  such  child  shall 
attain  the  age  of  sixteen,  or  shall  acquire  a  settle- 
ment in  hiG  own  right.  Under  this  section  it  was 
held  that  after  the  age  of  sixteen  the  place  of  the 
birth  of  the  child  became  the  place  of  his  settle- 
ment, and  the  child  might  be  removed  there.  That 
was  the  state  of  the  law  when  the  new  Act  came 
into  operation,  and  sect.  35  of  that  Act  is  relied  on 
by  the  respondents.  Sect;  85  of  the  Poor  Law 
Amendment  Act  1876  enacts,  that  no  person  shall 
be  deemed  to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage  or  otherwise, 
except  in  the  case  of  a  wife  or  of  a  child  under  the 
age  of  sixteen ;  and  that  an  illegitimate  child  shall 
retain  the  settlement  of  its  mother  until  such 
child  acquires  another  settlement.  Now  that  is  a 
general  enactment,  and  is  not  intended  to  repeal 
former  statutes.  The  former  statute  is  not  re- 
pealed in  any  other  way  and  remains  in  force, 
except  so  far  as  it  may  be  actually  repealed  by  the 
Act  of  1876.  It  is  a  canon  of  construction  that 
no  statute  is  to  be  construed  so  as  to  repeal 
another  statute,  unless  such  construction  is  abso- 
lutely necessary,  because  the  two  cannot  stand 
together.  I  can  see  nothing  in  this  statute  which 
necessarily  prevents  the  older  one  from  remaining 
in  force,  so  far  as  relates  to  illegitimate  children 
who  had  passed  the  age  of  sixteen  when  the  latter 
statute  came  into  operation.  The  words  relied 
upon  are  "  an  illegitimate  child  shall  retain  the 
settlement  of  its  mother  until  such  child  acquires 
another  settlement,"  and  it  is  argued  that  these 
words  are  sufficient  to  make  this  child,  who  was 
sixteen  years  old  before  this  Act  oame  into  force, 
and  whose  settlement  then  was  the  settlement  of 
her  birth,  take  the  settlement  of  her  mother  until 
she  acquires  another  settlement  of  her  own.  I  do 
not  think  that  is  the  right  interpretation,  or  that 
the  cases  cited  go  to  that  extent.  I  think  the 
raiijo  decidendi  in  those  cases  applied  only  to 
derivative  settlements  that  were  actually  in 
existence  when  the  Act  was  passed,  derived  from 
another  person  by  birth,  parentage,  or  otherwise. 
In  this  particular  case  the  child  had  long  lost  her 
settlement  when  the  Act  was  passed.  I  think 
therefore  that  sect.  35  of  the  Act  of  1876  has  not  a 
retrospective  effect  upon  her,  and  that  the  appel- 
lants are  entitled  to  succeed. 


LiNDLET,  J. — I  am  of  the  same  opinion.  I  think 
there  is  no  serious  difficulty  in  this  case,  when  the 
language  of  the  sections  referred  to  is  looked  at 
and  understood.  At  the  time  the  Act  was  passed 
the  pauper  had  lost  her  derivative  settlement  It 
is  argued  that  the  language  of  the  Act  is  intended 
to  be  retrospective,  and  in  some  sense,  and  to  a 
certain  extent,  it  may  be  so ;  but  it  is  quite  obvious 
that  we  cannot  give  it  retrospective  operation 
absolutely  and  without  limit ;  nor  was  sach  a 
retrospective  operation  declared  by  the  oases  which 
have  been  cited  of  the  Westhury  and  Yarmouth 
Unions  {uhi  8up.),  In  both  those  oases  the  pauper 
had  a  derivative  settlement  at  the  time  the  Poor 
Law  Amendment  Act  was  passed.  Now,  we  aro 
asked  to  make  it  retrospective  in  this  sense- 
that  it  applies  to  all  persons  who,  at  any  time, 
have  haa  a  derivative  settlement.  I  think  that 
we  should  be  acting  contrary  to  the  principle  of 
the  case  in  the  Queen's  Bench  Division  (Beg.  v. 
Ipswich  Union  {ubi  sup,)  and  to  every  true  canon 
of  construction,  if  we  held  that  this  Act  applied 
to  a  person  whose  derivative  settlement  had  long 
since  ceased  to  exist  when  it  was  passed,  and  to 
say  that  it  did  apply  because  she  had  in  days  long 
past  a  derivative  settlement  from  her  mother, 
would  be  to  put  an  unnecessary  and  strained  con- 
struction upon  the  statute. 

Judgment  for  the  appellants. 

Solicitors  for  the  appellants,  Munn  and  Maw. 
Solioitor  for  the  respondents.  Lay  ton  and  Jaques. 


EXCHEQUER  DIVISION. 

Wednesday,  Nov.  28, 1878. 

(Before  Kellt,  C.  B.  and  Glbasbt,  B.) 

The  Benfieldside  Local  Board  v.  The  Consbtt 
Ikon  Company  (Limited),  (a) 

Local  Indoswre  Act — Highways  set  out  under — 
'Reservation  of  mining  rights  to  lord  of  manor — 
Mines  under  the  highways — Support  of  surface 
to  highways — Working  mines  so  as  to  withdraw 
support — Liability  of  mine  owner  for  conseqw>nl 
injury  to  highways — Reservation  of  lord's  rights 
subject  to  paramount  public  rights — Construction 
of  Act. 

A  lord  of  a  manor  or  his  lessees  or  assigns,  to 
whom,  in  the  widest  terms,  were  reserved  in  a 
Local  Indosure  Act  all  rights  belonging  to  the 
manor,  and  all  mines,  Sfc.  under  the  commons  of 
the  manor  to  be  inclosed  under  the  Act,  with  power 
to  do  aU  necessary  acts  for  draining,  winning, 
and  working  the  said  mines,  ^c,  "  as  fuUy  and 
freely  as  he  or  they  could  have  had,  held,  used,  or 
enjoyed  the  same  in  case  the  Act  had  not  been 
mixde,  and  that  without  paying  any  datnages  or 
makimq  any  satisfaction  for  so  doing,"  oamurf, 
notwiihstanding  such  reservation,  work  the  mines 
widemeath  the  puhUc  highways  set  out  in  and 
over  the  said  commons  under  the  Act,  and  thereby 
directed  to  be  for  ever  maintained  and  kept  in 
repair  by  the  inhabitants  and  occupiers  of  the  dis- 
tnct  in  which  the  same  are  situated,  in  sueh  a  way 
as  to  injure  the  said  highways  by  wOhdrawing 
the  natural  support  of  the  surface  and  causing 
ihem  to  sink  below  their  ordinary  level,  without 
rendering  themselves  liable,  at  the  suit  of  the  per- 
sons  upon  whom  by  law  the  duty  of  keeping  suck 
,  highwoAjs  in  repair  is  cast,  to  an  a^stion  for  (he 

m_m  _!_■  M^M    11  ■      ■■   _   1         ■  ■  I     ■  ^^^m r^^i ^ ^^m^ 

(a)  fieported  by  H.  Lmos,  Es4.,  Buriitcr^itJAw. 
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rteomery  of  the  cost  of  repairing  the  injury  $o  done  ; 
and  such  reservation  of  rights  and  powers  to  the 
lord  and  his  lessees  and  assigns  must  he  taken 
to  he  suhjeet  to  the  paramount  right  of  the  puhlic 
to  have  the  highways  in  question  preserved  and 
tnaitifained  in  a  fit  and  proper  condition  for  the 
free  ush  of  them  hy  all  the  Queen* s  sulyects. 
Bo  held  hy  the  Exchequer  Division  {Kelly,  O.B.  and 
Cleashy,  B.)i  distinguishirig  the  case  of  the  Dake 
of  Boccleugh  v.  Wakefield  (in  the  House  of  Lords) 
(23  L.  7'.  Hep.  N.  8,  102 ;  L.  Eep.  E.  ^  I.  App. 
.  377;  39  L.  X  441,  Ch.) 

This  is  an  action  brought  by  the  Benfleldside 
Local  Board  to  recover  damages  for  injuries  done 
to  certain  highways  within  their  district  by  the 
defendants,  and  by  consent  there  has  been  stated 
for  the  opinion  of  the  court  the  following 

Case. 

1.  In  the  year  1773  an  inclosure  Act,  known  as 
"The  Lanchester  Common  Division  Act/'  was 
pOifased  for  the  purpose  of  dividing  and  inclosing 
Certain  moors,  commons,  or  tracts  of  waste  land 
within  the  parish  and  manor  of  Lanchester,  in  the 
county  palatine  of  Durham,  containing  by  esti- 
mation 20,000  acres  or  thereabouts. 

2.  The  preamble  recited  tba«  the  Bishop  of  Dur- 
ham, in  right  of  his  church  and  see  of  Durham,  was 
lord  of  the  manor  of  Lanchester  aforesaid,  and  as 
(iQch  seised  of  and  entitled  to  the  soil  of  and  royalties 
viihin  and  under  the  said  moors  or  commons  or 
tracDB  of  waste  lands,  and  certain  commissioners 
were  appointed  for  the  purpose  of  making  the 
division.  The  commissioners  made  their  award 
on  the  13th  June  1781.  So  much  of  their  award 
fts  is  essential  to  this  case  is  hereinafter  set  out. 

3.  The  Act  enacted  that  the  commissioners 
should 

Assign,  set  oat,  and  appomt  sncn  public  hifirh'f  ays  and 
nadfl  in,  through,  and  over  the  residue  or  more  improve- 
■ble  parts  of  the  said  moors  or  oommons,  intended  to 
be  divided  and  inolosed,  as  they  shoold  think  proper 
and  convenient  (which  highways  and  roads  shonld  not  be 
less  than  sixty  feet  of  assize  in  breadth  between  the 
ditches)  and  should  also  assign,  set  ont,  and  appoint 
proper  pwrte  <A  such  residue  or  more  improveable  parts 
of  the  said  moors  or  commons  for  common  quarries, 
ooBunon  watering-places  for  cattle,  and  common  wells, 
■nd  should  also  assign  and  set  out  such  common  public 
iod  private,  horse,  and  other  roads,  ways,  passages,  and 
hridgee,  and  such  gates,  stiles,  hedges,  sewers,  drainB, 
sAd  water-courses  in,  over,  upon,  and  through  the  said 
Isads  and  grounds  so  to  be  inolosed  as  they  should  see 
proper,  use? al,  and  convenient. 

4.  And  it  further  enacted  : 

That  the  said  commissioners  aad  their  suooessors,  or 
soiy  two  of  them,  should  and  might  order  all  pubUo  high- 
ways, roads,  bridges,  and  drains  by  the  Act  appointed  to  be 
Bst  out,  to  be  well  and  sufficiently  made,  &c.,  in  manner 
tlterein  named,  and  that  the  charges  and  expens  s  thereof 
•^nld'be  borne,  rained,  and  paid  as  and  in  manner 
therein  mentioned,  and  should  oroez,  direct,  and  appuint 
the  maimer  in  which  the  sa.d  highways,  roads,  &a  ,  to  be 
•0  made,  &e.,  should  be  for  ever  maintfun*  d  and  ke^t  in 
repair ;  and  that  after  the  making  of  theii  a«^ard,  and 
of  snoh  highways  and  roads  and  other  ways,  it  should  not 
be  Uwfnl  for  any  person  or  persons  to  make  or  use  lOiy 
tosds  or  ways,  either  public,  (ommon,  or  private,  in, 
over,  or  through  the  said  allotments,  or  any  of  them, 
sr  any  part  thereof  (other  than  and  except  the  i>aid 
bid  bishop  and  his  sneoeisors,  and  his  and  their  lease  ih 
sod  a^pii^nees  as  thwemafter  mentioced),  either  on  foot 
or  on  horaebac^y  or  with  horses,  cattle,  carts,  or  oar- 
riagea,  or  otherwise,  other  than  such  as  should  be  »o  set 
out  aad  appointed  by  the  said  oommiBsioner«  as  aforn- 
>*id,  and  that  all  former  roads  and  ways  which  should 
I'Ot  be  set  oat  and  appointed  as  loads  and  ways  throogh 
ue  taid  inteided  injlosuies  should  be  deemed  part  of 
ws  laoda  to  be  inoloetd,  and  should  be  divided  and 


allotted,  held  and  enjoyed,  as  part  of  such  lands  ao- 
oordinifly. 

5.  And  it  was  farther  enacted : 

That  nothing  in  the  Aot  contained  should  be  construed 
or  adjudged  to  defeat,  lessen,  or  prejudice  the  right,  title, 
or  interest  of  the  said  Lord  Bishop  of  Durham,  as  k>rd 
of  the  said  manor  of  Lanchester,  or  his  suoceesors,  or  hia 
or  their  lessees  or  assig^as,  or  any  of  them,  of  in  and  to 
the  seigniory  and  royalties  incident  and  belonging  to  the 
said  manor ;  but  the  lord  of  the  said  manor  for  the  time 
being,  and  hia  lessee  and  lessees  and  assigns,  should  and 
might,  from  time  to  time  and  at  all  times  for  ever  there- 
after, hold  and  enjoy  all  courts,  per^uiaites,  and  profits 
of  courts,  rents,  services,  waifs,  es trays,  and  all  rovalties, 
jurisdictions,  matters,  and  things  whatsoever  to  the  said 
manor,  or  to  the  lord  thereof  for  the  time  being,  incident, 
belonging,  or  appertaining,  other  than  and  except  such 
common  right  as  could  or  might  be  claimed  by  him  or 
them  as  owner  or  owners  of  the  soil  and  inheritance  of 
the  said  moors  or  oommons,  in  as  full,  ample,  and  bene- 
ficial a  manner  to  all  intents  and  purposes  as  he  or  they 
could  or  might  have  held  or  enjoyed  the  same  if  this  Act 
had  not  been  made ;  and  also  thiat  the  said  Lord  Bishop  of 
Durham  and  his  successors,  and  his  and  their  lessee  and 
lessees  and  assigns,  should  and  might  from  time  to  time, 
and  ataJl  times  thereafter,  have  hold  work,  and  enjovall 
mines,  minerals,  and  quarries,  of  what  nature^  or  kind 
soeyer  lying  and  being  within  or  under  the  said  moors 
or  commons  intended  to  be  divided  or  allotted  as  afore- 
said, together  with  all  convenient  and  necessary  ways  and 
wayleaves  in,  through,  over,  and  along  the  said  moors  or 
commons,  or  any  part  thereof,  not  oxuy  before,  but  also 
at  all  times  after  the  same  shall  be  divided  in  pursuance 
and  by  virtae  of  this  Aot,  and  full  and  free  liberty  at  all 
times  thereafter  of  making,  laying,  repairing,  and  using 
any  new  road  or  roads,  waggon  way,  or  waggon  ways,  or 
any  other  way  or  ways  whatsoever,  in,  throagh,  over 
and  along  the  same  or  any  part  thereof,  and  for  that 
purpose  to  take  away  and  remove  any  hedges,  fences, 
trees,  partitions,  or  other  obstructions  which  shall  be 
made  for  dividing  the  said  moors,  or  oommons,  or  other- 
wire,  or  which  sbUl  be  standing  or  growing  thereon,  and 
to  do  every  other  aot  wbich  shall  be  necessary  to  be  done 
for  the  purpose  aforesaid,  and  of  searching  for,  draining^, 
winning,  and  working  the  said  mines  and  quarries,  and 
also  all  other  mines  and  quarries  belonging  to  the  see  and 
bishopric  of  Durham,  wheresoever  the  same  are  or  be, 
by  any  ways  or  means  now  in  use  or  hereafter  to  be 
invented,  and  also  of  leading  and  carrying  away  all  and 
every  the  coals,  lead,  minerals,  stones,  the  manure  bred 
at  the  said  mines,  and  other  things  to  be  gotten  thereout, 
or  ont  of  any  other  land  or  grounds  whatsoever,  aiid  also 
of  leading  and  carrying  all  iron,  wood,  materials, 
and  things  unto  the  »aid  mines  and  quarries, 
needful,  necessary,  or  proper  for  the  draining, 
winning,  worldng,  and  use  of  the  same  respectivelv,  and 
of  making  pits,  shafts,  pit  rooma,  heap  rooms,  drifts, 
levels,  watercourses,  and  drains,  and  of  using  as  there- 
tofore all  those  buildings,  workbhops  for  smiths  and 
Wrights,  hay  yards,  and  raff  yards,  already  erected  for 
the  purpose  of  working  the  coal  mines  under  the  said 
moors  or  commons,  and  of  erecting  and  using  fire 
engines  and  o  her  engines,  and  other  buildings,  work- 
shops,  hay  yards  and  raff  yards,  pit  rooma  and  heap 
rooms,  ai  d  all  and  every  other  necessary  and  convenient 
works,  buildings,  erections,  liberties,  powers,  and 
authorities  either  now  in  use  or  hereafter  to  be  invented, 
together  also  with  full  and  free  liberty,  power,  and 
authority,  from  time  to  time  and  at  all  times,  at  his  and 
their  will  and  pleasure,  to  remove  and  take  away  from 
off  the  said  moors  or  commons,  convert  to  their  own  use 
or  usee,  all  and  everv  the  rails,  sleepers,  iron,  timber,  and 
other  materials  of  the  said  waggon  ways  and  other  ways, 
pits,  shafts,  fire  engines,  and  other  engines,  shops,  ai.d 
other  works,  buildings,  and  erections  whatooever,  alreadv 
laid,  pUced,  built,  or  ereo  ed,  or  hereafter  to  bp  laid, 
phbced,  built,  or  erected  as  aforesaid  as  fully  and  freely 
as  he  or  they  might  or  could  have  had,  held,  used,  and 
enjoyed  the  same  in  case  t  his  Act  had  not  been  made, 
and  that  without  paying  any  damages  or  making  any 
aatisf action  for  so  doing. 

Provided  always, 

That  in  the  leading  or    carrying  away  any  of  the 
coals,  atone,  rubbish,  or  other  things,  to  be  gotten  out 
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of  any  oool  pit  or  pits  wrought  or  used  for  land  sale 
only,  and  which  shaJl  and  may  be  led  or  carried  away 
by  any  carts,  or  waines,  or  other  carriagee  than  coal 
waggons,  and  in  the  leading  or  carrying  away  any 
materials,  ntensils,  or  things  to  or  from  snoh  pit  or 
pits  the  nearest  and  most  direot  roads,  ways,  or  ooorsee, 
in  or  through  the  allotments  to  be  set  oat  as  aforesaid, 
shall  be  nsed  to  and  from  such  pit  or  pits  into  and  from 
the  next  adjoining  public  or  common  highways,  and  no 
such  roads,  ways,  or  oonrdes  shall  exceed  sixty  feet  in 
breadth,  and  as  little  damage  and  spoil  of  ground  as  may 
be  shall  be  done  or  made  in  or  to  such  allotments  by 
the  winning  or  working  of  snch  land-sale  pit  or  pits, 
or  passing  or  repassing  of  snch  carts,  waines,  or  car- 
riages. 

6.  In  order  to  provide  compensation  for  sarface 
damage  to  the  allotments  by  the  working  of  the 
mines,  minerals,  and  quarries,  the  commissioners 
were  empowered  to  allot  to  the  justices  of  Durham 
any  quantity  of  the  moor  not  ezceedin^i:  500  acres, 
and  not  less  than  300  acres,  in  one  entire  plot  or 
parcel,  to  be  held  and  enjeyed  by  them  upon  the 
several  trusts,  and  for  the  intents  and  purposes 
thereinafter  mentioned ;  and  in  reference  thereto 
the  Act  contained  provisions, 

That  when  and  bo  often  as  any  person  or  persons  shall 
suffer  or  sustain  any  loss  or  damage  in  his  allotment  by 
the  searching  for,  winning,  or  working  of  the  said  mines 
and  quarries  therein,  or  the  leading  or  carrying  away 
the  coals,  &c.,  to  be  gotten  thereout,  or  out  of  any  other 
mines  or  quarries  belonging  to  the  said  Lord  Bishop  of 
Durham  and  his  successors,  or  by  the  using  any  of  the 
powers  or  liberties  thereby  reserved  to  and  for  the  said 
Lord  Bishop  and  his  successors,  and  his  lessee  and 
lessees  and  assigns  as  aforesaid,  suc^  person  so  damni- 
fied, upon  making  such  oomplaont,  shall  receive  such 
satisfikction  for  such  damage  as  thereinafter  is  directed 
in  that  behalf. 

7.  Then  follow  directions  for  letting  the  allot- 
ment, and  powers  to  appoint  a  steward.  And 
then,  after  cnarging  the  rents  with  the  expenses 
of  management,  it  is  provided. 

That  the  residue  or  dear  balance  thereof  shall  from 
time  to  time  be  paid,  applied,  and  disposed  of  in  manner 
following :  Upon  the  complaint  of  any  person  so  to  be  dam- 
nified as  aforesaid,  the  justices  of  the  peace  at  the  sessions 
as  therein  mentioDed  shall  examine  and  inquire  into  such 
complaint  in  a  summary  way  in  manner  therein  directed, 
and  finally  settle,  ascertain,  and  determine  the  damages  sus- 
tained by  the  person  complaining  as  aforesaid,  and  there- 
upon shall  order  their  steward,  clerk,  agent,  and  receiver 
forthwith  upon  demand  to  pay  the  same,  together  with 
reasonable  charges  on  account  of  making  and  prosecuting 
such  complaint,  unto  the  person  so  complaining,  or  to 
such  other  person  as  the  said  justiees  shall  direct ;  and 
the  residue  or  surplus  (if  there  be  anv)  of  the  said  rents, 
&c.,  shall  from  time  to  time  be  applied  and  laid  out  in  the 
repairing,  amending,  and  sopporidng  the  public  and 
oommon  nighways,  causewayts,  and  other  ways  set  out 
and  made  upon  or  through  the  said  moors  or  commons 
by  virtue  of  this  Act,  in  such  manner  as  the  said  justices 
shall  from  time  to  time  order,  direot,  and  appoint ;  and 
whereas  it  may  happen  in  some  ^ears  that  the  clear  rents 
and  profits  oi!  the  said  last-mentioned  allotment  or  parcel 
of  ground  may  not  be  sufficient  to  satisfy  and  pay  all  Uie 
damages  and  charges  which  ma^  be  so  sustidned,  aod  so 
settled,  ascertained,  and  determmed  by  the  said  justices 
as  aforesaid ;  Be  it  therefore  enacted  that  in  eveiy  such 
case  so  happening  the  deficiency,  after  snoh  application 
of  the  said  rents  and  profits  as  aforesaid,  shall  be  paid 
and  borne  hj  the  owners  or  occupiers  of  all  the  eevcural 
allotments  of  the  said  moors  or  commons  (save  and  except 
the  said  allotments  so  to  be  vested  in  the  said  justices, 
but  including  that  or  those  of  the  persons  so  damnified  and 
making  complaint),  according  to  the  respective  yearly 
rents  or  values  of  the  same,  a^  thoy  shall  respectively  be 
rated  or  charged  for  or  towards  the  relief  of  the  poor  of 
the  several  parishes,  townships,  or  places  wterein  they 
shall  respectively  lie,  in  such  shares  and  manner  as  the 
said  justices  shall  direct  or  appoint. 

A  power  to  le^y  suoh  damages  by  distress  under 
an  order  of  justices,  in  case  of  refusal  or  neglect 


to  pay  the  same,  was  then  given,  and  a  proviso 
followed  enabling  every  occupier  or  tenant  wbo 
had  paid  such  damages  to  deduct  the  same  from 
his  rent. 

8.  Li  1779,  before  the  commissioners  made  their 
award,  a  further  Act  was  passed,  by  which  the 
provisions  of  the  Lanchester  Act  with  reference 
to  the  allotment  set  out  to  the  justices  were  con- 
siderably varied,  and  the  commissioners  were 
authorised  to  allot  to  the  purchaser  the  said  plot 
free  of  all  rents,  tithes,  and  only  subject  to  the 
payment  of  a  perpetual  yearly  rent-charge  of 
sol,  to  the  Justices  of  Durham,  or  such  advanced 
rent  as  the  same  might  be  sold  for ;  and  where- 
by it  was  further  enacted  that  the  said  yearly 
rent  should  be  paid,  applied,  and  disposed  of,  under 
the  direction  of  the  lustices,  in  the  same  manner 
and  form,  upon  the  like  complaints,  inquiries  and 
proofs,  and  for  the  same  uses,  ends,  ana  purposes, 
as  the  rents  and  profits  of  the  said  plot  in  case  the 
same  had  been  let  by  the  justices  according  to  the 
first-mentioned  Act. 

9.  The  commissioners  by  their  award,  in  porsu- 
anoe  of  these  provisions,  allotted  the  said  allot- 
ment of  300  acres,  subject  to  the  perpetual  rent- 
charge  of  30Z.,  which  sum  has  ever  since  been  paid 
to  the  treasurer  of  the  county  by  the  owners  for 
the  time  being  of  the  allotment ;  but  it  is  quite 
insufficient  to  meet  all  the  claims  for  compensation 
upon  it. 

10.  The  commissioners  by  their  general  award, 
made  in  accordance  with  the  foregoing  provisions, 
set  out  among  other  roads  a  public  highway  sixty 
feet  in  breadui  in,  through,  and  over  the  more  im- 
proveable  parts  of  the  said  moors  and  commons 
called  the  Sbotley-bridge  and  Dnrham-road,  and 
also  another  public  highway  sixty  feet  in  breadth 
in,  through,  and  over  part  of  the  said  moors  and 
commons  called  the  Shotley-bridgeand  Newcasitle- 
road,  and  thereby  directed  that  the  same  should  be 
(as  to  the  portions  within  the  township  of  Ben- 
fieldside)  for  ever  thereafter  maintaiued  and  kept 
in  repair  by  all  and  every  the  inhabitants  and  oc- 
cupiers for  the  time  being  of  lands,  tenements, 
woods,  tithes,  and  hereditaments  within  the  town- 
ship of  Benfieldside,  in  like  manner  as  the  said 
inhabitants  and  occupiers  were  by  law  liable  to 
repair  other  highways  within  the  said  township.- 

11.  And  the  commissioners  by  their  general 
award  further  ordered  and  directed. 

That  all  and  every  the  before-mentioned  public  liigh- 
ways  by  them  set  out  and  appointed,  as  well  those  of 
the  breadth  of  sixty  feet,  as  also  the  pubUc  roads  or 
ways  which  are  less  than  sixty  feet  in  breadth,  should  at 
all  times  thereafter  be  and  continue  of  the  severaJL  and 
respective  breadths  tiiereinbefcxre  mentioned  and  pr^ 
scribed,  and  that  it  should  and  might  be  lawful  to  and 
for  all  persons  whomsoever,  at  all  times  thereattor,  togo, 
pass,  and  re-pais  on  foot  and  on  horseback,  and  ww 
horses,  coadies,  carte,  and  carriages,  and  also  to  lead  and 
drive  all  and  all  manner  of  cattle  and  other  thm^fSj  in, 
through,  over,  and  aloog  the  said  respective  publio  hi|^- 
ways  and  roads  at  their  free  will  and  pleasure. 

12.  Under  a  large  portion  of  the  20,000  acres  so 
allotted,  including  the  part  of  the  land  so  allotted 
near  to  the  said  highways,  and  under  the  said 
highways  themselves,  there  were  and  are  vaiuaUe 
seams  of  coal,  which,  as  before  stated,  were  at  the 
time  of  the  passing  of  the  Act  of  1773  the  pro- 
perty of  the  Bishops  of  Durham,  and  were  spe- 
cially reserved  to  them  under  the  clauses  of  the 
Act  before  set  out.  These  coal  seams  now  beioog 
to  the  Ecclesiastical  Commissioners,  who  are  now 
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lords  of  the  manor,  with  the  same  powers  of  work- 
ing and  leasing  the  coal  seams  and  minerals  as 
the  Bishops  of  Darhaoi  previoasly  enjoyed.  The 
ooal  seams  have  been  leased  by  them  to  and 
are  worked  by  the  Consett  Iron  Company,  the 
present  defendants. 

13.  In  consequence  of  the  mining  operations  of 
the  defendants,  which  have  been  carried  on  near 
to  and  underneath  the  two  highways  so  set  ont  as 
above  mentioned,  portions  of  these  roads  near  to 
Blackfine  and  Shotley- bridge  railway  scation,  and 
being  within  the  township  of  Benfieldside,  sank 
below  their  original  level  and  became,  until  re- 
paired, dangerous  to  travel  over. 

14.  The  Benfieldside  local  board,  in  whom  the 
roads  within  the  township  of  Beofieldside  are  now 
vested,  and  whose  duty  it  is  to  repair  them,  have 
been  pat  to  an  expense  of  about  201.  up  to  the 
present  time  in  tilling  in  the  cracks  and  falls 
caused  by  the  shrinking  of  ihe  surface  of  those 
roads  in  consequence  of  such  mining  operations, 
and  in  keeping  such  roads  level  and  in  good 
repair. 

15.  The  defendants  admit  the  damage  done  to 
the  roads,  but  they  refuse  to  reimburse  the  local 
board  the  expenses  they  have  so  incurred,  on  the 
ground  that,  under  the  mining  powers  and  reser- 
vations contained  in  the  Lanchester  Inclosure  Act 
of  1773,  they  are  entitled  to  work  the  whole  of  the 
ooal  without  beinff  under  any  obligation  to  leave 
any  support  for  the  surface,  and  without  mnJcing 
any  compensation  for  iniury  thereto. 

16.  At  the  time  of  the  passing  of  the  Lanchester 
Inclosure  Act  of  1773  the  customary  mode  of 
working  coal  in  the  county  of  Durham  was  by 
leaving  ribs  or  pillars  of  coal  to  support  the  sur- 
&ce,  and  such  continued  to  be  the  practice  till 
shortly  after  the  passing  of  the  Act,  since  which 
time  it  has  become  customary  to  take  the  whole 
of  the  coal  where  the  owner  of  the  ooal  is  not 
liable  for  surface  damage  in  working  such  coal,  it 
being  usual  to  begin  by  leaving  pillars  of  coal  to 
support  the  roof,  which  pillars  in  working  back 
again  are  removed.  Some  of  the  seams  of  coal 
under  and  near  to  the  roads  in  question  are  on  the 
outcrop,  and  so  near  the  surface  that  the  coal  could 
not  be  worked,  even  by  leaving  pillars  of  coal, 
without  probably  causing  some,  although  slight, 
<luiiage  to  the  roads. 

17.  It  is  admitted  that  the  ooal  has  been  and  is 
worked  by  the  defendants  in  the  usual  manner, 
according  to  the  present  mode  of  working  coal, 
when  the  object  is  to  extract  the  whol#  of  the  coal 
without  regard  to  the  damage  done  to  the  surfaoe, 
but  that  the  effect  of  such  working  has  been  and 
18  to  damage  the  said  highways,  and  to  cause  them 
^  be  out  of  repair,  and  of  such  mode  of  working 
u  pursued  under  the  said  roads,  that  many  parts 
thereof  will  become,  where  they  are  near  the  out- 
<^P)  Quite  impassable. 

18.  The  owners  and  lessees  of  the  coal  rely  on 
what  they  contend  is  the  unmistakeable  meaning 
CI  the  Act,  which  grants  to  them  right,  at  aU 
tunes  after  the  passing  of  the  Act,  to  hold,  work, 
*i^  eigoy  all  mines,  minerals,  and  quarries  lyinff 
^der  the  said  moors  and  commons,  and  fall  and 
u'ee  liberty  at  all  times  thereafter  of  making  any 
new  road  or  roads  or  waggon  way,  over  and  along 
po  same,  with  power  to  remove  the  fences  made 
for  dividing  the  moors,  and  to  do  every  act  neces- 
^*^  for  searching  for  and  winning  and  worldng 
the  mines  by  any  ways  or  means  then  in  use,  or 


thereafter  to  be  invented,  and  that  without  paying 
any  damages  or  making  any  satisfaction  for  so 
doing.  They  also  rely  on  the  fact  that  the  award 
made  in  pursuance  of  the  Act  points  out  fully  the 
mode  in  which  all  roads  set  out  under  the  Act 
shall  be  maintained. 

And,  moreover,  that  the  Act  itself  provides  a 
special  fund,  out  of  which  any  damages  to  be 
caused  by  working  the  mines  shall  be  paid,  and 
in  the  event  of  that  source  proving  insufficient, 
it  enacts  that  the  deficiency  shall  be  made  good 
by  the  proprietors  of  all  the  allotments. 

They  also  contend  that,  if  the  improved  method 
of  mining,  under  which  the  whole  of  the  coal  came 
to  be  removed,  was  not  put  in  practice  until  after 
the  date  of  the  Act,  yet  such  altered  mode  of 
working  is  nothing  more  than  is  permitted  by  the 
Act,  in  giving  power  to  work  the  mines  without 
limitation  of  any  kind,  and  in  describing  the 
powers  and  authorities  conferred  as  being  those 
either  now  in  use  or  hereafter  to  be  invented. 

19.  The  Benfieldside  Local  Board,  on  the  other 
hand,  contend  that  by  every  rule  of  construction, 
and  on  grounds  of  public  policy,  the  roads  referred 
to,  being  set  out  under  the  authority  of  the  Act 
as  public  highways,  every  other  clause  in  the  Act 
must  be  construed  as  subject  to  the  paramount 
right  of  the  public  to  have  the  highways  sup- 
ported by  all  or  so  much  of  the  coal  as  is  necessary 
for  their  support,  and  kept  free  from  pitfalls ;  also 
that  from  the  mode  of  working  coal  at  the  time 
the  Act  was  passed,  it  was  not  contemplated  any 
serious  injury  would  follow  from  the  working  of 
the  coal  such  as  now  results  from  the  entire 
removal  of  the  coal,  and  that  the  compensation 
clauses  have  oonsequently  relation  to  surface 
injuries  by  acts  done  on  the  surface ;  but  that,  in 
any  view  of  the  case,  the  compensation  clauses 
do  not  affect  the  present  question,  as  those  clauses 
were  only  intended  to  cover  damage  done  to  the 
allottees  in  their  allotments  under  the  powers 
reserved  to  the  owners  of  the  minerals  and  their 
lessees. 

20.  On  these  facts  the  question  for  the  opinion 
of  the  court  is,  on  the  proper  construction  of  the 
Lanchester  Inclosure  Act,  are  the  owners  of  the 
minerals,  and  their  lessees,  entitled  to  work  the 
coal  as  claimed  in  paragraph  15,  and  so  as  to 
withdraw  the  natural  sup  pore  of  the  roads  set  out 
under  the  Act,  and  that .  without  making  any 
compensation  for  injury  thereby  caused  to  such 
roads  P 

If  the  court  should  be  of  opinion  that  they  are 
not  so  entitled,  the  judgment  in  this  action  shall 
be  entered  for  the  plaintiffs  for  30Z.  damages 
and  costs,  otherwise  judgment  shall  be  entered 
for  the  defendants  with  costs. 

Hugh  Cowie  (with  whom  was  J.  Dw  Fitzgerald), 
for  the  plaintiffs,  contended  chat  the  roads  in 
question  having  been  set  out  under  the  Inclosure 
Act  of  1773  as  public  highways,  the  defendants 
were  not  empowered  or  entitled  by  that  Act,  not- 
withstanding the  wide  terms  of  the  clause  re- 
serving all  mining  rights  and  powers  to  the  lord 
and  his  lessees  and  assigns,  to  work  these  mines 
in  such  a  way  as  to  injure  the  highways  lying 
above  them.  The  argument  on  the  part  of  the 
defendants,  if  good  to  the  extent  that  the  present 
lessees  may  do  with  impunity  the  injury  to  the 
highway  now  complained  of,  must  go  still  further, 
and  say  that  the  lord  of  the  manor  might,  the 
moment  after  the  highways  were  first  set  out, 
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have  blocked  them  ap,  or  even  have  ntterly  de- 
stroyed them,  and  that  the  defeDdants,  as  lessees 
of  the  present  lords,  may  do  so  now.  These 
roads  were  set  out  under  the  Act  as  public  high- 
ways, and  were  not  included  in  the  words  of  the 
reservation  (paragraph  5  of  the  case),  "  moors  or 
commons  intended  to  be  divided  and  allotted  as 
aforesaid/'  under  which  the  mine  owners  were  en- 
titled to  work  mines  without  paying  any  damages. 
The  compensation  clauses  in  the  Act  referred 
only  to  damage  done  to  the  allottees,  and  the 
Act  contained  no  provision  for  compensating  the 
public  for  any  injury  to  them  or  their  rights, 
unless  there  were  a  surplus  after  the  claims  of  the 
allottees  had  been  satisfied.  The  Act  gave  no 
power  to  the  lord  or  his  lessees  to  work  the 
mines  so  as  to  injure  the  highways  set  out  under 
it,  and  the  right  of  the  public  to  the  free  user  of 
such  highway  was  paramount  to  the  reserved 
rights  and  powers  of  the  mine  owners.  The  present 
was  not,  as  in  many  previous  cases  it  had  been,  a 
question  of  the  right  to  interfere  with  the  exercise 
of  a  private  right,  but  it  was  a  case  in  which  the 
right  of  the  public  and  the  private  right  of  the 
lord  and  his  lessees  were  in  conflict,  and  the 

auestion  was,  how,  under  such  circumstances^  and 
ae  rights  of  both  the  public  and  the  private 
owner  having  been  created  under  the  same  Act, 
the  Act  itself  was  to  be  construed,  and  what  eifect 
was  to  be  given  to  it.  It  must  be  remembered, 
too,  that  at  the  date  of  the  Act  (1773)  it  was  not 
the  practice  to  work  mines  in  such  a  way  as  to  l^t 
down  the  surface  at  all,  so  that  much  less  could 
the  lord  at  that  time  have  worked  them  so  as  to 
let  down  these  highways.  He  cited  and  com- 
mented on  the  following  cases : 

Blackett  v.  Bradley  and  others,  5  L.  T.  Bep.  N.  S. 

832;  1B.&S.940;  S1L.J.65,Q.B.; 
Bohert8Y,HaMie$y6E.AB,64Si  25  L.  J.  853,  Q.  B. ; 

afSrmod  in  error,  7  £.  &  B.  625  $ 
Hetot  T.  QUI  (beforv  the  Lord  Jnstices),  27  L.  T. 

Bep.  N.  S.  291 ;  L.  Bep.  7  Ch.  App.  699 ;  41  L.  J. 

761,  Ch. ; 
The  Duke  ofBuccleuch  v.  Wakefield  (in  the  House  of 

LordB),  L. Bep. 4E.AI,  App.  877 ;  89  L.  J.  441, Ch. ; 

B.  0.  nom.  Dfakefield  v.  The  Duke  of  BuccleucK 

23  L.  T.  Bep.  N.  S.  102 

Herschell,  Q.O.  (with  whom  was  Orompton),  for 
the  defendants,  contra, — The  question  before  the 
court  involves  the  right  to  work  as  well  mines 
lying  under  land  adjacent  to  these  highways  as 
those  immediately  subjacent;  and  if  the  con- 
tention on  the  part  of  the  plaintiffs  is  upheld,  it 
follows  that  the  defendants  will  be  prevented 
from  working  not  only  the  subjacent  but  the  ad- 
jacent mines,  if  their  working  shall  in  either  case 
cause  the  surface  to  sink.  Under  the  old  mode  of 
working,  even  when  intermediate  pillars  were 
left,  some  amount  of  injury,  though  it  may  be  it 
would  have  been  of  a  trifling  cbaracter,  would 
have  resulted  to  the  highway.  Originally  the 
entire  right  of  soil,  both  above  and  below,  subject 
only  to  rights  of  pasturage,  was  in  the  lord,  and 
the  Inclosure  Act  took  from  him  a  portion  of  the 
surface  and  vested  it,  partly  in  the  allottees, 
partly  in  himself  as  compensation  for  loss  of 
rights  of  common,  and  partly  in  trustees,  but  all 
mining  rights  were  left  wholly  and  solely  in  him. 
The  Act  made  no  distinction  between  mines 
lying  underneath  the  highways  directed  to  be  set 
out  and  those  lying  under  the  rest  of  the  commons 
and  allotments,  but  gave  full  power  to  the  lord 
and  his  lessees  and  assigns  of  mining  underneath 


every  part  of  the  common,  and  that,  expreaslji 
"  without  paying  any  damages  or  making  any 
satisfaction  for  so  doing."  Moreover,  not  only 
does  the  Act  give  the  power  to  the  lord,  &c.,  bat 
it  goes  on  to  prescribe  the  mode  of  compensating 
for  any  damage  resulting  fr-m  such  working,  a 
portion  of  the  lord's  common  being  set  apart, 
without  any  compensation  to  him  for  the  same,  to 
meet  such  damage  after  the  claims  of  the  allottees 
shall  have  been  satisfied.  The  lord's  rights,  there- 
fore, which  have  been  in  express  terms  reserved 
to  him  by  the  Act,  will  be  seriously  and  injuriously 
affected  and  abridged  if  he  or  bis  lessees  are  to 
be  precluded  from  working  the  mines  lying  either 
under  or  adjacent  to  these  highways.  No  doubt 
the  claim  of  the  defendants  is  one  that  can  be 
supported  only  by  express  statutory  enactment, 
and  that  it  is  confidently  contended  is  clearly  the 
case  here.  It  might  possibly  be  that  the  lord 
would  not  be  justified  m  working  the  mines  so  as 
to  entirely  destroy  the  highway ;  but  he  is  clearly, 
it  is  submitted,  entitled  to  work  them  so  as  only 
to  cause  Fuch  amount  of  injury  to  the  roads  as 
can  easily  be  repaired,  as  in  the  present  instance, 
and  the  court  will  not  construe  the  Act  so  as  to 
hold  that  the  mines  are  to  remain  unwcrked 
because  some  small  amount  of  damage  may 
accrue  to  the  highways  by  the  working.  He 
commented  on  the  cases  cited  on  the  other  side, 
and  relied  on  The  Duke  of  Buccleuch  y.  Wakefield 
{ubi  8wp.) ;  and  cited  in  addition 

Buchanan  a/nd  others  t.  Andred  Qia.  fhe  House  oC 
Lords)  L.  Bep.  2  So.  &  Div.  App.  Cm.  286 ; 

Aapden  v.  8eddon  (before  the  Lords  JostioeB),  38  L. 
T.  Bep.  N.  S.  415;  L.  Bep.  10  Ch.  App.  394;  44 
L.  J.  359,  Ch. 

Kelly,  G.B.—  I  am  of  opinion  that  the  plaintiffs 
in  this  action  are  entitled  to  the  judgment  of  the 
court.  The  question  arises  under  an  Inclosure 
Act  passed  so  far  back  as  the  year  1773  for  inclos- 
ing Lancheater  Commons  in  the  county  of  Dur- 
ham, under  the  proviBione  of  which  Act  certain 
public  roads  have  been  constructed  and  estab- 
lished for  the  use  of  the  public  at  large,  and  liave 
existed  for  a  great  many  years.  Now,  upon  look- 
ing to  the  case,  we  find  in  paragraph  3  the  power 
and  duty  conferred  and  imposed  on  the  commis- 
sioners to  *' assign,  set  out,  and  appoint  such 
public  highways  and  roads,  in.  through,  and  over 
the  residue  or  more  improveable  parts  of  the  said 
moors  and  commons  intended  to  be  divided  and 
inclosed  as  they  shall  think  proper  and  con- 
venient ;"  mid  then  in  paragraph  4  there  is  a  pro- 
vision under  which,  in  effect,  all  former  roads  and 
ways  whatsoever,  which  were  existing  when  the 
Act  was  passed,  are  extinguished,  and  an  implied, 
or  I  might  almost  soy  an  expree8,  prohibition  of 
the  making  or  using  any  other  roads  whatever 
over  the  lands  within  the  jurisdiction,  and  under 
the  power  of  the  commissioners,  subject  indeed  to 
the  power  reserved  to  the  lord  of  the  manor,  the 
then  Bishop  of  Durham,  and  his  successors,  to 
make  such  other  roads  and  ways  for  the  use  of  the 
tenants  of  the  manor,  and  for  the  purpose  of  work- 
the  mines.  But  aa  regards  the  public,  the  com- 
moners, and  all  others  interested  in  the  matter, 
it  was  the  duty  of  the  commitisiouers  to  set  out 
these  public  roads,  and  the  same  having  been  acoord- 
ingly  made,  it  is  stated  that  certain  mines  situated 
underneath  these  roads,  which  were  reserved  to 
the  lord  of  the  manor,  and  which  are  now  the  pro- 
perty of  the  representatives  of  the  then  Bishop  of 
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Darbam,  have  been  worked  in  snch  manner  as  to 
cause    considerable    damage    and  injary  to  the 
pablic  highways  in  qaestion,  and,  as  stated  in 
paragraph  13  of  the  case,  to  canse  portions  of 
them  to  ''sink  below  the  original  level,  and  to 
become  dangerons  to  travel  over."    The  anestion 
therefore  arises,  whether  the  act  of  the  lords  of 
the  manor,  the  present  owners  of  the  mines,  or  of 
their  lessees,  the  defendants,  in  so  working  the  mines 
as  to  cause  that  injary  to  the  highways,  is  lawful 
or  not  ?    We  find  from  paragraph  15,  that  the  de- 
fendants claim  to  be  entitled  to  work  the  whole 
of  the  coal  without  being  under  any  obligation  to 
leave  any   support  for  the  surface,  and  without 
making  any  compensation  for  injary   thereto;" 
and  in  paragraph  20  the  question  is  pat  for  the  court, 
whether  **  the  owners  of  the  minerals  and  their 
lessees  are  entitled  to  work  the  coal  in  the  manner 
claimed  in  paragi'aph  15,  and  so  as  to  withdraw 
the  natural  support  of  the  roads  set  out  under 
the  Act,  and  that  without  making  any  compen- 
sation for  injury  thereby  caused  to  snch  roads?  " 
Now,  the  bare  statement  of  that  question  is  such 
as   to  create  surprise;    and  the  proposition  in- 
volved   in    the  claim    put  forth  by  the    defen- 
dants is  80  extraordinary  that  it  becomes  neces- 
sary   that    we    should    endeavour    to    ascertain 
on    what    ground    sach    a    claim    is    founded. 
At  the  date  of  the  passing  of  the  Act  in  question 
the  then  Bishop  of  Durham,  as  the  lord  of  the 
manor,  was  the  owner  of  certain  mines,  and  there 
are  provisions  in  the  Act  of  Parliament,  as  set 
out  in  paragraph  5  of  the  case,  which  reserve  to 
the  lord  of  the  manor,  and  his  successors   and 
assigns,  certain  rights  and  powers ;  and  as  it  is 
material  to  consider  the  preoine  terms  of  the  pro- 
visions in  questions,  I  will  refer  to  them  rather 
more  in  detail  than  I  should  otherwise  do.    By 
the  Act,  then,  the  right  is  reserved  to  the  lord  to 
hold,  work,  and  enjoy  all  mines,  minerals,  and 
quarries,  together  with  all  necessary  ways,  way- 
leaves,  and  means    of   access   in  and   over  the 
oommons,  and  all  means  of  making,  laying,  re- 
pairing, and   using  any  new    roads    or  waggon 
ways  in,  through,  and  over  the  same,  and  to  do 
every  act  necesaary  to  be  done  for  the  purposes 
aforesaid,  and  of  searching  for,  draining,  winning, 
sod  working  the  said  mines  and   quarries,  and 
slso  of  leading  and  carrying  away  all  the  coals 
and  minerals  to  be  gotten  thereout,  and  of  using 
as  theretofore  all  buildings,  &c,,  necessary  for  the 
purpose   of    working    the    said    mines,    and    of 
erecting  and  using  fire  and  other  engines,  pit 
rooms  and  heap  rooms,  and  all  other  necessary 
and  convenient  works,  buildings,  liberties,  powers, 
and  authorities  either  now  in  use  or  hereafter  to 
he  invented,  Ac.,  "as  fully  and  freely  as  he  or 
they  might  or  could  have  had,  held,  used,  and 
wjoyed  the  same  in  case  this  Act  had  not  been 
iiuido,  and  that  without  paying  any  damages  or 
making  any  satisfaction  for    so    doing."     Now 
takinff  the  whole  of  that  clause  together,  what  is 
the  plain  meaning  of  the  words  used  P    Do  they 
give  to  the  owner  of  the  mines  a  right  to  work 
them  in  such  a  way  as  to  take  away  the  natural 
support  of  the  surface  of  the  roads  above  them, 
and  to  work  the  whole  of  the  coal  without  being 
under  any  obligation  to  leave  any  support  for  the 
sarfaoe,  and  without  making   any  compensation 
for  injury   thereto?      If    they    do   they    must 
^Tially  entitle  the  mine  owner  (and  the  right 
would  arise  under  the  same  clause)   to  erect 


and  use  fire  and  other  engines  and  workshops 
upon  the  surface,  and  in  the  very  oentre  of 
these  highways,  and  thus  deprive  the  public  of 
the  use  of  them  altogether.  The  plain  answer  to 
such  a  claim  and  to  the  contention  of  the  defen- 
dants is  simply,  that  whatever  power  was  reserved 
to  the  owner  of  the  mines  must  be  subject  to 
the  other  express  provisions  of  the  Act  of  Par- 
liament, and  if  ono  of  such  provisions  is  to 
provide  highways  over  the  inclosures  for  the 
use  of  the  public,  there  nlust  of  necessity  be  a 
qualification  of  the  exercise  of  the  power  of  mining ; 
and  it  cannot  be  that  the  mine  owner  is  entitled 
so  to  work  as  to  take  away  the  natural  support 
of  the  roads  that  lie  above  the  mines  and  cause 
them  to  sink,  nut  only  to  the  danger  of  the 
public,  but  absolutely  to  the  total  destruction  of 
the  highways  themselves.  The  provisions  of  the 
Act  of  Parliament  for  setting  out  the  highways 
are  such  as  at  once  to  repeal  and  to  put  an  end  to 
any  power  whatsoever  which  might  otherwise  be 
directly  or  indirectly  conferred  upon  the  lord  of  the 
manor,  inconsistent  with  the  creating,  maintain- 
ing, and  keeping  in  proper  repair  for  the  use  of  the 
public  those  highways  which  the  commissioners 
are  not  only  empowered,  but  expresslv  commanded, 
to  make.  It  appears  to  me,  therefore,  that  any 
act  whatsoever  done  by  the  owner  of  the  mines 
in  the  working  of  the  mines,  the  effect  of  which  is 
to  interfere  with  the  existence  of  or  to  prejudicially 
affect  the  highways  or  the  user  of  tnem  by  the 
public,  is,  whatever  may  be  the  language  of  the 
reservation  in  favour  of  the  mine  owner,  an 
unlawful  act,  and  that  such  reservation  must  be 
held  to  be  subject  to  the  paramount  right  of  the 
public  to  have  these  highways  and  roads  preserved 
and  maintained  in  a  fit  and  proper  condition  for 
the  free  use  of  all  the  Queen's  subjeots.  With 
regard  to  the  authorities  which  have  been  cited 
on  behalf  of  the  defendants  we  may,  I  think, 
concede  the  full  effect  of  them  to  the  defendants, 
but  unfortunately  they  are  not,  when  carefully 
looked  at,  applicable  to  the  facts  and  circumstances 
of  the  present  case.  In  the  case  which  was  more 
particularly  and  very  properly  pressed  upon  our 
attention  by  the  learned  counsel  for  the  de- 
fendants— I  mean  that  of  the  Duke  of  Bucclettch  v. 
Wakefield,  in  the  House  of  Lords  (ubi  aup.) — there 
were  no  doubt  powers  reserved  to  the  mine  owner 
in  respect  of  the  lands  to  be  inclosed,  and  which 
might  afterwards  be  and  were  sold  under  the 
Act;  but  the  decision  in  that  case  had  nothing 
whatever  to  do  with  any  highway,  nor  was  there 
anything  there  to  incerfere  with  the  express  provi- 
sions of  the  Act  of  Parliament.  The  question  in 
that  case  was  solely  with  regard  to  the  power 
of  the  mine  owner  to  enter  for  mining  purposes 
upon  lands  which  had  been  purchased  under  the 
Act,  and  had  been  afterwards  sold  to  various  pur- 
chasers, and  in  substance  to  dispossess  such  pur- 
chasers of  their  lands  upon  paying  the  full  value  of 
the  land  so  entered  upon  ;  and  this  the  House  of 
Lords  held  that  the  Duke  of  Baccleuch  had  a 
right  to  do.  For  all  damage,  injury,  or  loss  sus- 
tained by  the  purchasers,  through  the  exercise  of 
the  powers  in  question  in  that  case,  they  were 
entitled,  under  the  Act,  to  receive  fuU  compensa- 
tion, and  there  was  therefore  nothing  there  that 
was  repugnant  to  common  sense,  or  one's  ordinary 
sense  of  justice.  It  was  in  fact  only  notifying  to 
the  purchasers  that  they  purchased  their  lands 
with  the  reservation  of  this  power  to  the  lord  of 
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the  manor,  and  sabjecb  therefore  to  the  poanibQity 
of  his  exer  cising  it,  and  in  snbstance  taking  poe- 
aession  of  the  purchased  lands,  compensating  and 
paying  the  purchasers  for  the  same.  Such  is  the 
effect  of  that  case ;  but  to  applv  that  to  the  pre-  , 
sent  case,  and  to  allow  mines  to  be  worked  in  such 
a  way  as  would  necessarily  put  an  end  to  the 
existence  of  a  public  hishway.  or  to  suppose 
that  power  was  conferred  on  the  mine  owner  to 
commit  an  indictable  nuisance,  by  causing  a  public 
highway  to  sink  below  its  original  leyel,  without 
his  being  bound  to  make  compensation,  or  offering 
any  remedy  or  redress  to  the  ratepayers,  and 
above  all  to  the  public,  would  clearly  be  to  put  a 
construction .  upon  this  award  contrary  to  the 
principles  of  justice  and  good  sense.  The  injury 
done,  De  it  more  or  less,  is  such  as  to  compel  the 
plaintiffs,  upon  whom  is  cast  by  law  the  auty  of 
keeping  these  roads  in  a  fit  state  for  the  public 
use,  to  repair  them,  and  they  are  consequently 
entitled  to  caU  upon  the  defendants  to  repay  them 
the  costs  of  sucn  repairs.  Under  these  circum- 
stances and  for  the  reasons  I  have  given,  the  judg- 
ment of  the  court  must  be  in  favour  of  the  plainti£ra. 
Gleasbt,  B. — I  am  of  the  same  opinion.  In  the 
case  which  has  been  referred  to  by  my  Lord,  there 
was  a  reservation  and  power  with  regard  to  the 
whole  of  the  minei*als  regardless  of  the  surface, 
and  there  was  a  power  to  take  and  use  land  in 
such  a  way  as  mignt  be  necessary  for  the  purpose. 
But  the  question  before  us  is  different  from  any 
that  has  been  considered,  and  its  decision  rests,  I 
think,  on  entirely  different  considerations.  We 
have  in  the  present  case  an  enactment  set  out  in 
paragraph  8,  that  the  commissioners  shall  ''assign, 
set  out,  and  appo;nt  certain  public  hiffhwavs  and 
roads."  Then  it  appears  by  paragraph  10  that  the 
commissioners  did  by  their  award,  m  accordance 
with  the  provisions  of  the  Act  of  Parliament,  set 
out  the  roads  in  question.  As  soon  as  that  was 
done  it  had  the  unquestionable  effect  of  an  enact- 
ment, and  the  public  had  the  right  of  user  of  the 
roads  as  public  roads,  and  to  pass  over  them  from 
place  to  place  without  obstruction  or  interference. 
That  right  of  free  passage  from  place  to  place 
is  one  of  the  most  important  and  essen- 
tial rights  of  the  pubuc,  and  one  than 
which  none  has  been,  or  is,  more  carefully 
preserved  and  guarded.  Anything  therefore 
which  interferes  with  that  right,  or  with  the  free 
use  of  the  highway,  is  unquestionably  a  public 
nuisance.  How,  when  an  Act  of  Parliament 
directs  a  public  road  to  be  made,  can  that  Act  be 
read  as  legalising  such  acts  as  create  a  public 
nuisAnoe  P  It  appears  from  paragraph  13  of  the 
case  that  the  roads  "have  sumc  below  their 
original  level,  and  become,  until  repaired,  danger- 
ous to  travel  over.**  That  is  equivalent  to  a 
public  nuisance.  The  question,  therefore,  dis- 
tinctly arises,  whether  the  same  Act  which  created 
and  appointed  the  roads  also  conferred  the  right 
to  create  a  public  nuisance  upon  them ;  and  pre- 
cisely the  same  question  would  arise  with  respect 
to  anot/ier  important  matter,  provided  for 
by  the  same  section  of  the  Act  which 
has  been  referred  to,  whereby  the  commis- 
sioners are  also  empowered  to  set  out 
common  wells  and  watering  places,  the  water 
in  which  is  thereby  appropriated  to  the  use  of  the 
inhabitants  of  the  neighbourhood.  It  would  be  a 
monstrous  thing  if  it  were  possible  that  the  defen- 
dants, or  those  exercising  the  rights   reserved, 


oould  take  away  from  the  public  the  supply  of 
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water  which  the  Act  of  Parliament  intended 
to  have.  But  I  think  it  is  better  to  oonfizie 
myself  to  the  question  before  us,  and  that  is 
the  question  of  the  roads.  I  would  almost  say 
that  it  is  impossible  to  adopt  any  construction  df 
words  that  should  result  in  the  conclusion  thaft 
the  same  Act  of  Parliament  that  created  a  public 
highway  legalised  a  public  nuisance  upon  it,  be- 
cause every  reservation  of  right,  however  worded, 
must,  I  should  say,  be  read  as  subject  to  the  public 
right,  and  as  if  such  limitations  were  expressed. 
This  appears  to  me  to  be  sufficient  for  the  conclu- 
sion at  which  we  have  arrived.  I  may  say,  with 
reference  to  the  words  in  paragraph  5,  **  All  mines, 
minerals,  and  quarries,  of  wliat  nature  or  kind  so- 
ever, lying  and  being  within  or  under  the  said 
moors  or  commons  mtended  to  be  divided  and 
allotted  as  aforesaid,"  that  I  am  by  no  means  satisfied 
that  the  mines  under  the  roads  are  not  excluded  by 
them  ;  but  upon  the  main  point  of  the  case  I  am 
clearly  of  opinion  that  there  is  nothing  in  the  Act 
relied  on  by  the  defendants  which  entitles  them 
to  exercise  their  rights  of  mining  in  such  a  way 
as  to  interrupt  or  interfere  with  the  full  and  free 
usei*  of  these  highways  by  the  public,  and  that  con- 
sequently our  judgment  must  be  for  the  plaintiffs. 

Judgment  for  the  plaintiff e. 

Solicitors  for  the  plaintiffs,  Bogereon  and  Ford, 
agents  for/.  Booth,  Durham. 

Solicitors  for  the  defendants,  Torr,^  Janewaye, 
Torr,  and  Oribhle,  agents  for  Hodge  and  HarU, 
Newcastle-upon-Tyne. 


Friday,  May  8, 1878. 

(Before  Kellt,  C.B.  and  Pollock,  B.) 

Bakkks  (app.)  V.  Ghifp  (resp.)  (a) 

AFPBAL  FROM  INPE&IOR  COURT. 

Sale  of  Food  and  Drugs  Act  1875  (38  ^  39  VieL 
e.  63),  nets.  6,  12,  U,  15,  20  and  2l^Summary 
conviction  for  offence  undt^  eeet.  6 — Condition  pre" 
cedent  to,  under  sect.  14 — Analysis  hy  public 
analyst —  What  notification  by  purchaser  to  seller 
is  requisite. 

The  purchaser  of  any  article  of  food  must,  cls  a 
condition  precedent  to  proceedings  and  summary 
conviction  under  the  Sale  of  Food  and  Drugs 
Act  1875  (38  ^  39  Vict,  c,  63),  notify  to  the  seller 
of  the  article,  in  the  express  words  of  sect.  14 
of  the  Act,  his  intention  to  have  the  same  analysed 
"  hy  the  public  analyst " ;  and  his  merely 
tellvng  the  seller  that  **he  had  purchetsed  the 
ofrtide  for  the  purpose  of  analysis"  is  not  a 
sufficient  cfrnvpliance  with  the  requirement  of 
that  section  to  sustain  a  summary  eonvietion 
under  sect,  20  for  an  offence  under  secL  6. 

Appeal  agai'^st  a  conviction  by  justices  under  the 
20  &  21  Yiet.  c.  43. 

At  a  petty  sessions  in  and  for  the  city  of  Glou- 
cestei,  on  the  4th  Jan.  1878,  an  information  was 
preferred  by  Edward  Chipp  (the  now  respondent) 
sgainst  Thomas  Barnes  (the  now  appellant),  under 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act  1875 
(38  &,  39  Vict.  c.  63),  chargini;  for  that  on  the  26th 
Sept.  1877,  at  Barton  St.  Mary,  in  the  city  of 
Gloucester,  the  appellant  did  sell,  to  the  prejudice 
of  one  Bichsrd  Botren,  the  purchaser,  certain  food 
— to  wit,  one  half-pint  of  gin— which  was  not  of 

(a)  B«ported  b7  H.  LnoE,  Eaq.,  Banifltff^«t-Law. 
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the  nature,  sabstance,  and  quality  demanded  by 
the  said  Richard  Bowen ;  and,  upon  the  hearing 
thereof,  the  appellant  was  convicted  before  the 
justices  of  the  said  offencA,  and  adjudged  by  them 
to  pay  a  penalt}'  of  lOs.  and  costs,  ^d  the 
appellant,  being  dissatisfied  with  such  determiaa- 
tioD,  the  said  justices,  in  compliance  with  his 
application  in  that  behalf,  under  sect.  2  of  the 
20  &  21  Viet.  c.  -tS,  stated  and  signed  the  following 

Case. 

Upon   the  hearing  of  the  information  it  was 
proved   on  the  part  of  the  respondeDt^and  fo!lnd 
as  a  fact,  that  on  the  day  statea  in  the  information 
the  said  Richard  Bowen,  who  is  a  police  constable 
stationed    and  residing    at   Gloucester,  but  not 
appointed    by  the  local   authority,  went    by  the 
direction  of  the  respondent,  who  is  inspector  of 
weights  and  measures  for  the  city  of  Gloucester, 
to  the  house  of  the  appellant,  the  Bell  Inn,  in 
Barton-street,  in    the    said    city,  and  asked  the 
barmaid  to  supply  him  with  half  a  pint  of  gin, 
which  was   supplied  to  him  in  a  measure,  and  for 
which  he  paid  her  tenpence ;  that  he  then  told 
her  that  bo  was  a  police  constable,  that  he  had 
purchased  the  gin  for  the  purpose  of  analysis  (but 
did  not  add  '*  by  the  public  analyst  "),  and  that  if 
ehe  liked    he  would  divide  it  (but  did  not  add 
"into  three  parts")  and  give  her  a  portion ;  but 
that  she  said  she  did  not  require  it;  that  he  then 
put    it    into  a    bottle,  which    was    labelled    16, 
corked  it,  and  sealed  it  with  the  county  seal  in 
the  presence  of  the  barmaid,  and  showed  it  to  her, 
and  ask('d  her  to  make  any  mark  she  liked  for 
the  purpose  of  identification,  which  she  declined 
to  do;  and  that  he  then  took  the  bottle  to  the 
police  station,  and  handed  it  to  the  respondent  in 
the  same  state.     That  the  respondent,  on  the  9bh 
day  of  Oct.  1877,  took  the  bottle  io  the  same  state 
and  handed  it  to  Mr.  John  Horsley,  the  analyst 
appointed  for  the  city  of  Glouces'ter,  who  does  not 
reside  ivitbin  two  miles  of  the  residence  of  the 
said  Kichard  Bowen,  the  purchaser,  but  resides  at 
Chpltenham,  nine  miles  from  Gloucester.     That 
on  the  said  9th  day  of  Oct.  1877  the  said  John 
Horsley  analysed  a  portion  (about  one-fourth)  of 
the  contents  of  the  said  bottle,  and  that  it  con- 
tained seventy-four  parts  of  water  and  twenty-six 
parts  of  spirit,  and  was  fifty  under  proof,  and  was 
diluted.    That  the  said  John  Horsley  drew  the 
cork  and  with    the    same    cork  corked    up    the 
remainder  of  the  contents  of  the  said  bottle    (but 
did  not  then  seal  it),  and  locked  it  up  in  a  cup- 
board   in  his  laboratory,  to  which    no  one    but 
himself  had  access ;  and  that  he  gave  his  certifi- 
cate of  the  result  of  the  analysis  to  the  respondent 
on  the  2l8t  day  of  Dec.  1877.     That  the  said  John 
Horsley  sealed  the  said  bottle  on  the  7ta  day  of 
Jan.  1878,  and  not  before,  and  delivered  it  back 
to  the  respondent  on  that  day  ;  and  that  he  never 
divided  the  contents  of  the  bottle  into  two  parts 
other  than  by  taking  out  a  portion  and  analys- 
ing it. 

No  evidence  was  given  as  to  the  proper  in- 
f^redients  to  be  used  in  the  manufacture  of  gin, 
^or  as  to  the  proper  or  usual  strength  at  which 
gin  ought  to  be  sold ;  but  it  was  found  as  a  fact 
that  the  gin  sold  to  Richard  Bowen  was  not  of  the 
quality  demanded  by  him. 

It  was  contended  before  the  justices  on  the  part 
of  the  appellant  that  the  proceeding  must  fail  on 
^>ch  or  upon  all  of  the  following  several  grounds : 

Ma«.  Cab.— Vol.  XI. 


First,  that  under  the  13th  section  of  the  Act  the 
person  procuring  a  sample  of  food  for  the  purpose 
of  being  analysed  must  be  a  medical  officer  of 
health,  an  inspector  of  nuisances,  an  inspector  of 
weights  and  measures,  an  inspector  of  markets,  or 
a  police  constable  appointed  by  the  local  authority, 
and  that  Richard  Bowen,  the  purchaser,  was  none  of 
those.  Secondly,  that  the  14th  section  of  the  Act 
had  i.ot  been  complied  with,  as  Richard  Bowen  did 
not  notify  to  the  seller  his  intention  to  have  the  gin 
analysed  by  "the  public  analyst,"  and  did  not 
offer  to  divide  it  into  three  parts.  Thirdly,  that 
the  15th  section  of  the  Act  had  not  been  complied 
with,  as  the  analyst  did  not  divide  the  gin  into  two 
parts,  and  did  not  seal  or  fasten  up  one  of  those 
parts  and  cause  it  to  be  delivered  to  the  purchaser, 
either  upon  the  sale  of  the  sample  or  after  he 
supplied  his  certificate  to  the  purchaser.  Fourthly, 
that  the  purchaser  did  not  himself  take  the  gin  to 
the  analyst,  nor  send  it  by  post  in  the  manner  pro- 
vided by  the  16th  section  of  the  Act. 

The  justices,  however,  being  of  opinion,  first,  that 
under  the  12th  section  of  the  Act  any  person  may 
purchase  an  article  of  food  and  submit  it  for 
analysis,  and  also  that  an  officer,  inspector,  or 
constable  is,  under  the  13th  section  of  the  Act, 
entitled  to  procure  a  sample  either  himself  or  by 
deputy;  secondly,  that  the  14th  section  of  the 
Act  had  been  sufficiently  complied  with  by  the 
purchaser  stating  that  he  had  purchased  the  gin 
for  the  purpose  of  analysis,  and  offering  to  divide 
it,  althouji^h  he  did  not  mention  the  public  analyst, 
or  offer  to  divide  the  gin  into  three  parts ;  thirdly, 
that  it  was  immaterial  whether  the  14th  and  15th 
sections  of  the  Act  were  strictly  complied  with  or 
not,  compliance  with  these  sections  not  being  a 
condition  precedent  to  a  prosecution  under  the 
20th  section,  which  only  requires  that  the  analyst, 
having  analysed  the  article,  should  have  given 
his  certificate  of  the  result,  from  which  it  appears 
that  an  ofiTcnce  has  been  committed ;  and  fourthly, 
that  it  was  not  requisite  that  the  article  purchased 
should  either  be  handed  to  the  analyst  by  the  pur- 
chaser himself,  or  forwarded  to  him  by  post  under 
the  16th  section  of  the  Act,  pave  their  determina- 
tion against  the  appellant  in  the  manner  before 
stated. 

The  questions  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court,  are :  First, 
whether,  in  proceedings  for  a  penalty  under  the 
6th  section  of  the  Act,  the  person  purchasing  the 
article  must  be  an  officer,  inspector,  or  constable, 
mentioned  in  the  13th  section,  or  whether  he  may 
be  one  acting  under  the  direction  of  such  officer, 
inspector,  or  constabU',  or  any  other  person. 
Secondly,  whether,  on  the  facts  herein  stated,  the 
14th  section  was  sufficiently  complied  with. 
Thirdly,  whether,  on  the  facts  herein  stated,  the 
loth  section  was  sufficiently  complied  with. 
Fourthly,  whether  it  is  requisite,  looking  at  the 
12th  section,  that,  belore  a  person  can  be  con- 
victed, both  the  14th  and  15th  sections,  or  one  of 
them,  must  have  been  strictly  complied  with. 
Fifthly,  whether  it  is  requisite  that  the  article 
purchased  should  either  betaken  by  the  purchaser 
personally  to  the  public  analyst  or  forwarded  by 
post  to  such  analj  st  under  the  16th  section  of  the 
Act. 

The  following  are  the  sections  of  the  Sale  of 
Food  and  Drugs  Act  1875  (38  &  oV*  Vict.  c.  63) 
referred  to  and  discussed  in  the  argument  as 
material : 

2  N 
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Sect  6  imposeB  a  penalty  not  ezoeeding  20Z.  on 
any  person  who  "  shall  sell  to  the  prejudice  of  the 
purchaser  any  article  of  food  or  any  drug  which  is 
not  of  the  nature,  substance,  and  quality  of  the 
article  demanded  by  such  purchaser." 

Sect.  12  enacts  that  any  purchaser  of  an  article 
of  food,  &o.,  in  any  place  being  a  district,  Ac., 
where  there  is  any  analyst  appointed  under  the 
Act,  or  any  Act  thereby  repealed,  shall  be  entitled, 
on  payment  to  such  analyst  of  a  sum  not  ezoeed- 
ing ten  shillings  and  sixpence,  or,  if  there  be  no 
Buch  analyst  then  acting  for  such  place,  to  the 
analyst  of  another  place  of  such  sum  as  may  be 
agreed  upon  between  such  person  and  the  analyst, 
to  have  such  article  analysed  by  such  analyst,  and 
to  receive  from  him  a  certificate  of  the  result  of 
his  analysis. 

Sect.  13 : 

Any  medioal  ofBoer  of  health,  inspector  of  nnisanoeB, 
or  inspector  of  weights  and  measures,  or  any  inspector 
of  a  market,  or  any  polioe  constable  under  the  dinotion 
and  at  the  ooat  of  the  local,  authority  appointang  snch 
officer,^  inspector,  or  constable,  or  charged  witn  the 
ezecnmon  of  this  Act,  may  proonze  any  sample  of  food  or 
drugs,  and,  if  he  BUBpeots  the  same  to  hare  been  sold  to 
him  oontrarr  to  any  provision  of  this  Act,  shall  submit 
the  Bame  to  be  analysed  by  the  analyst  of  the  district  or 
place  for  which  he  acts,  or,  if  there  be  no  sueh  analyst 
then  acting  for  such  place,  to  the  analyst  of  another 
place  I  and  such  analyst  shall,  upon  receiying  payment  as 
IS  provided  in  the  last  section,  with  all  conyenient  speed 
analyse  the  same,  and  give  a  oertiflcate  to  such  officer, 
wherein  he  shall  specify  the  result  of  tibe  analyslB. 

Sect.  14 : 

The  person  purchasing  any  article  wHh  the  intention 
of  submitting  the  same  to  analysis  shall,  after  the  pur- 
chase shall  have  been  completed,  forthwith  notify  to  the 
seller  or  hiBa«:ent  Belling  tiie  article  his  intention  to  have 
the  same  anajysed  hj  the  public  analyst,  and  shall  offer 
to  divide  the  article  into  tnree  parts,  to  be  then  and  there 
separated,  and  each  part  to  be  marked  and  sealed,  or 
fastened  up  in  such  manner  as  its  nature  will  permit,  and 
BhaXL,  if  required  to  do  so,  proceed  accordingly,  and  shall 
deliver  one  of  the  parts  to  the  seller  or  his  sgent.  He 
■hall  afterwards  retain  one  of  the  ssid  parts  ror  future 
comparison,  and  submit  the  third  part,  if  he  deems  it 
right  to  have  the  article  analysed,  to  the  analyst. 

Sect.  15 : 

If  the  seller  or  his  agent  do  not  accept  the  offer  of  the 
purchaser  to  divide  the  article  purchased  in  his  presence, 
the  analyst  receiving  the  article  for  analysis  shall  divide 
the  same  into  two  parts,  and  shall  seal  or  fasten  up  one 
of  those  parts,  and  shall  cause  it  to  be  delivered,  either 
upon  receipt  of  the  article  or  when  he  supplies  his  certi- 
ficate, to  the  purchaser,  who  shall  retam  the  same  for 
production  in  case  proceedings  shall  afterwards  be  taken 
in  the  matter. 

Sect.  16  provides  that,  if  the  analyst  do  not 
reside  within  two  miles  of  the  residence  of  the 
person  requiring  the  analysis,  the  article  may  be 
forwarded  to  the  analyst  through  the  post-office 
as  a  registered  letter,  &c. 

Sect.  18  prescribes  the  form  of  the  certificate. 

Sect.  20 : 

When  the  analyst,  having  analysed  any  article,  shall 
have  given  his  certificate,  from  which  it  may  appear  that 
an  offence  against  some  one  of  the  provisions  of  this  Act 
has  been  committed,  the  person  causiDg  the  analysis  to 
be  made  may  take  proceedings  for  recovering  the  penalty, 
&c.,  before  justices,  &c.,  in  a  summary  manner. 

Sect.  21  : 

At  <he  hearing  of  the  information  the  certificate  shall 
be  sufficient  evidence  of  the  facts  therein  stated,  unless 
the  defendant  requires  the  analyst  to  be  called  as  a 
witness,  and  the  parts  of  the  articles  retained  by  the 
purchaeer  shall  be  produced  ;  and  the  defendant  may,  if 
ne  think  fit,  tender  nimself  and  his  wife  as  witnesses  on 
his  own  behalf. 


Boaanquet,  for  the  appellant,  did  not  intend  to 
rely  on  the  first  and  la&t  obiections  with  respect 
to  the  person  who,  under  the  13th  section,  was 
entitled  to  procure  a  sample,  and  as  to  the  mode 
of  transmitting  the  article  to  the  analyst  under 
the  16th  section,  and  would  therefore  not  trouble 
the  court  with  an^  arguments  upon  those  points. 
The  remaining  objections  resolved  themselves  into 
two,  namely,  that  sects.  14  and  15  of  the  Act 
were  not  complied  with  in  the  present  case,  and 
so,  therefore,  such  compliance,  being  a  condition 
precedent  to  taking  proceedings  for  an  offence 
against  sect.  6,  this  conviction  cannot  stand.  The 
offence  charged  against  the  appellant  here  is 
created  by  sect.  6  [reads  it].  Sect.  13  provides 
that  certain  public  officers,  named,  may  procure 
samples  and  submit  them  to  analysis,  and  I  am 
not  going  to  contend  that  nobody  else  may  do  so 
as  well.  By  sects.  14  and  15  the  mode  in  which 
the  sample  when  purchased  is  to  be  dealt  with  by 
the  purchaser  and  the  analyst  respectively  is 
prescribed.  Then  comes  sect.  20,  providing  for 
proceedings  being  taken  against  offenders,  which 
says,  "when  the  analyst,  having  analysed  any 
article,  shall  have  given  his  certificate,  &c,  pro- 
ceedings may  be  taken  a^nst  the  seller." 
Clearly,  therefore,  the  analysis  and  certificate  are 
I  by  that  section  made  conditions  precedent  to  the 
taking  proceedings  ;  and  sect.  14,  which  enacts 
that  the  purchaser,  buying  an  article  which  he 
intends  to  be  analysed,  shsJl,  afber  completion  of 
the  purchase,  *'  forthwith  notify  to  the  seller  his 
intention  to  have  the  same  analysed  by  the  public 
analyst,  and  shall  offer  to  divide  the  article  into 
three  parts,"  &c.,  makes  these  formalities  condi- 
tions precedent  to  procuring  an  analysis.  Neither 
of  them  however  were  observed  by  the  pur- 
chaser in  the  present  instance.  It  may  be,  if  the 
faces  be  as  statM,  that  an  offence  under  sect.  6 
was  committed,  but  the  necessary  conditions  pre- 
cedent to  proceedings  were  not  performed.  [He 
was  here  stopped  by  the  Court,  who  called  on] 

Jelf,  for  the  respondent,  contra,  in  support  of  the 
conviction. — This,  though  in  one  sense  a  penal 
statute,  is  in  its  general  scope  and  intention  a 
remedial  one,  and  should  therefore  receive  a  con- 
struction favourable  to  the  object  and  intention 
which  the  Legislature  had  in  view  in  passing  it, 
namely,  the  protection  of  the  public  from  having 
noxious,  adulterated,  and  diluted  goods  sold  to 
them  in  lieu  of  genuine  articles.  If  therefore  the 
spirit  of  the  Act  has  been  fairly  and  reasonably 
complied  with  on  the  part  of  the  appellant  in 
the  present  case,  the  court  will  be  slow  to 
upset  the  conviction  upon  a  merely  technical 
objection.  The  offence  created  by  sect  6  is 
selling  "to  the  prejudice  of  the  purchaser." 
The  next  section  of  importance  is  sect.  12  [reads 
it].  That  steers  clear  of  the  objection  raised 
on  the  other  side.  Any  person  in  the  community 
may  go  into  a  shop,  and  if  he  gets  an  article 
which  he  thinks  is  adulterated,  may  go  to  the 
analyst  and  obtain  his  certificate.  The  2Uth 
section,  on  which  the  appellant  relies  so  strongly, 
must  be  read  together  with  sect.  12.  Any  person 
therefore,  so  prejudiced  in  his  purchase,  may  go 
before  the  justices  and  make  a  complaint,  and 
institute  proceedings  aofainst  the  seller  under  sect. 
20  without  reference  to  sect.  14.  Then  comes  the 
question  of  proof,  and  by  sect.  21  the  production 
of  the  certificate  is  made  sufficient  evidence  unless 
the  defendant  requires  the  analyst  to  be  examined. 
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In  like  manner  as  any  ordinary  purohaaer  may 
faftTe  an  article  analysed,  so  the  police  officer 
may  procure  a  sample,  and  if  he  be  "prejudiced" 
or  diunaged  by  receiving  an  adulterated  article,  he 
may  go,  as  was  done  here,  to  the  public  analvst. 
The  seller  is  in  no  wise  damnified  or  prejudiced  so 
long  as  he  is  warned  that  the  article  is  to  he 
€Maly8edf  nor  can  the  information  that  it  is  to  be 
done  in  one  way  or  another  at  all  affect  or  alter 
his  mind  in  selling  the  article  complained  of.  If 
sects.  14  and  15  are  held  to  be,  as  is  contended  by 
the  appellant  but  as  the  respondent  contends 
erroneously,  conditions  precedent,  then  it  is  sub- 
mitted thac  in  spirit  they  have  been  complied  with. 
The  formalities  thereby  prescribed  are  all  for  pur- 
poses of  proof,  and  are  not  conditions  precedent  to 
the  right  of  any  purchaser  to  take  proceedings. 

Kbllt,  G.B. — I  do  not  think  that  there  is  a 
particle  of  doubt  that  our  judgment  in  this  case 
should  be  in  favour  of  the  appellant.  There  are 
a  great  variety  of  provisions  in  this  Act  of  Par- 
liament for  the  purpose  of  securing,  as  far  as 
possible,  the  genuine  and  unadulterated  character 
of  articles  of  food  that  are  sold  to  their  customers 
by  the  various  tradesmen  and  shopkeepers 
throughout  the  country ;  but,  at  the  same  time, 
there  are  introduced  into  the  Act  also  certain 
prescribed  foimalities  and  conditions  in  favour  of 
the  tradesmen,  the  full  and  due  performance  and 
observance  of  which  the  latter  are  entitled  to 
daim  as  a  safeguard  and  protection  to  themselves 
Mkinst  hasty,  inconsiderate,  and  unfounded 
charges.  Doubtless  some  of  the  sections  of  the 
Act,  taken  by  themselves,  would  seem  to  show 
that  an  offence  against  the  Act  has  been  com- 
mitted in  the  present  instance;  but,  looking  at 
the  Act  as  a  whole,  and  taking  section  after  sec- 
tion, when  we  come  to  the  14th  section  we  find 
it  enacted,  in  the  clearest  and  most  distinct  and 
direct  terms,  that  *'the  person  purchasing  any 
article  with  the  intention  of  submitting  the  same 
to  analysis  shall,  after  the  purchase  shall  have 
been  completed,  forthwith  notify  to  the  seller,  or 
his  agent  selling  the  article,  his  intention  to  have 
the  same  analysed  by  the  public  analyst."  We 
are  asked  W  the  learned  counsel  for  the  respon- 
dent, in  effect,  to  cut  the  words  "  by  the  publio 
analyst "  out  of  the  section  altogether ;  but  that 
we  cannot  do,  the  terms  of  the  section  being 
imperative.  It  is,  in  my  opinion,  most  impor- 
tant for  the  interests  and  safety  of  the  tradesman 
that  the  directions  in  this  section  should  be 
strictly  complied  with,  and  that  he  should  be 
told  that  it  is  **  the  publio  analyst "  to  whom  the 
purchaser  intends  to  submit  the  purchased 
article.  It  is  he,  "the  public  analyst,"  who  is 
appointed  by  the  Act  to  analyse  suspected 
articles,  and  it  is  he  whose  certificate  is  made 
a  oondition  precedent  to  a  prosecution,  and 
the  production  of  which  is  to  be  taken  as 
prima  facie  proof  of  the  offence  at  the  hearinjsr  of 
the  information  "before  the  justices."  It  may 
possibly  be  that  the  tradesman  may  have  already 
Dad  the  article  analysed  by  some  analytical 
chemist  of  his  own  choice  ;  and,  unless  he  is 
informed  that  the  article  is  going  to  be  submitted 
for  analysis  to  "  the  public  analyst,"  he  may  be 
well  satisfied  with  the  analysis  he  has  had  made 
for  himself,  and  may  rest  upon  it ;  whereas,  if  he 
were  aware  that  the  "  public  analyst"  was  going 
to  be  consulted,  he  might  have  a  doubt  as  to  the 
accuracy  of  his  own  analysis,  and  be  anxious  to 


have  another  and  more  duly  authorised  one  made. 
In  my  judgment,    both   in   ooinmon  sense  and 

i'ustice,  and  on  the  express  words  of  the  Act  of 
Parliament,  the  appellant  is  entitled  to  succeed  on 
this  objection  to  tne  conviction ;  and  it  is  therefore 
unnaoessary  to  consider  the  other  objections  relied 
on  by  him. 

Pollock,  B. — I  ani  of  the  same  opinion. 
Judgment  for    the    appeUani,  quashing  the 
conviction. 
Solicitor  for  the   appellant,  Edward  Sweeting, 
agent  for  0,  /.  Chesehyre,  Cheltenham. 

Solicitor  for  the  respondent,  /.  M.  Weightman, 
agent  for  P.  Oooke,  Gloucester. 


May  7  and  18, 1878. 

(Before  Kellt,  C.B.,  and  Pollock,  B.) 

Book  (app.)  v.  Hoflbt  (resp.)(a) 

APPEAL  PaOM  INP£BI0R  COUBT. 

Sale  of  Food  and  Druge  Act  1875  (38  ^  39  Vicf.  c. 
63),  88.  6,  25 — Adulteration — Nature,  substance, 
and  quality  of  article — Written  warranty. 
An  invoice,  containing  a  description  of  the  article 
sold,  furnished  by  A.  to  B.,  does  not  constitute  a 
**  written  warranty,"  within  the  terms  of  the  25th 
section  of  the  Food  and  Drugs  Act  1875,  so  as  to 
distharge  B.,  who  sells  to  0.,  from  a  prosecution 
under  sect.  6  of  the  said  Act. 
This  was  a  case  stated   for  the  opinion  of  the 
court  bv  the  stipendiary  magistrate  of  Manchester, 
under  20  A  21  Vict.  c.  43. 

On  the  20th  Sept.  1876,  an  information  was 
preferred  by  Book  (the  appellant)  against  Hopley 
(the  respondent),  for  "  that  he,  the  said  John 
Hopley,  on  the  2nd  July  1876,  did  sell,  to  the 
prejudice  of  Andrew  Thomas  Book,  the  purchaser 
thereof,  a  certain  article  of  food,  to  wit,  lard, 
which  was  not  of  the  nature,  substance,  and' 
quality  of  the  article  demanded  by  him  contrary 
to  the  form,"  Ac. 

The    magistrate    dismissed    the    summons    on 
grounds  which   will  appear  from    the  following 
paragraphs  ot  the  stated  case : 
Par.  5.   The  38  &  39  Vict.  c.  63,  s.  6,  enacts  that : 

No  person  shall  sell  to  the  prejndioe  of  the  pnrohaser 
any  article  of  food  or  any  dmg  whioh  is  not  of  the  nature, 
Bnostaaoe,  and  quality  of  the  article  demanded  by  ench 
purchaser,  under  a  pooalty  not  exoeedingr  twenty  pounds  : 
provided  that  an  offence  shall  not  be  deemed  to  oe  com- 
mitted under  1^8  section  in  the  following  oases ;  that  is 
to  say : 

(1)  Where  any  matter  or  ingredient  not  injurious  to 
health  has  been  added  to  the  food  or  drug  beoause  the 
same  is  required  for  the  production  or  preparation  thereof 
as  an  article  of  commerce,  in  a  state  fit  for  carriage  or 
consumption,  and  not  fraudulently  to  increase  the  bulk, 
weighs,  or  measure  of  the.  food  or  drug,  or  conceal  the 
inferior  quality  thereof. 

•  •  •  •  •      .         • 

(4)  Where  the  food  or  drug  is  unavoidably  mixed  with 
some  extraneous  matter  in  the  process  of  collection  or 
preparation. 

Par.  6.  By  sect.  25  it  is  enacted  that: 

If  the  defendant  in  any  prosecution  under  this  Act 
prove  to  the  eatiafaction  of  the  justices  or  court  that  he 
nad  purchaned  the  article  in  qaestion  as  the  same  iu 
nature,  substance,  and  quality  as  that  demanded  of  him 
by  the  prosecutor,  and  with  a  written  warranty  to  that 
effect,  th'it  he  had  no  reason  to  believe  at  the  time  when 
he  sold  it  that  the  article  was  otherwise,  and  that  he 
sold  it  in  the  same  stato  as  when  he  purchased  it,  he 
shall  be  discharged  from  the  prosecution,  but  shall  be 

(a)  Beported  by  A.  M.  Ta&lstok,  Esq.,  Barri«t«r-at.Law 
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liable  to  pay  the  oosts  inonrred  by  the  proseoator,  anlesB 
he  shall  have  given  due  notioe  to  him  l^t  he  will  rely  on 
the  above  defence. 

Par.  7  sets  out  the  circamstances  of  purchase 
by  appellant  from  respondent. 

Par.  8.  Sets  out  copy  certificate  of  the  public 
analyst,  who  stated  that  he  was  of  opinion  that  the 
article  submitted  to  him  was  a  sample  of  adulterated 
lard,  and  that  it  contained  15  per  cent,  of  water. 

Par.  8a.  The  magistrate  found  as  a  fisbct  that  the 
lard  was  adulterated. 

Par.  10.   The  respondent  proved  that  he  had 
purchased  on  the  20th  June  1876,  of   William 
Walker,  four  tins  of  lard,  and  at  the  time  of  the 
purchase  received  a  document  of  which  the  fol- 
lowing is  a  copy : 

Bought  by  Mr.  J.  Hopley  of  Wm.  Walker. 
4  tins  lard,  No.  1,  281b.  each,  Icwt.  (K)  at  56«. 

21.  158.  Od. 

Par.  11.  The  respondent  proved  the  identity  of 
the  substance  sold  to  the  appellant  with  that  pur- 
chased of  Walker,  and  in  the  same  condition. 

Par.  12.  The  respondent  bought  the  article  as 
lard. 

Par.  12a.  There  was  no  explanacion  given  of 
"  No.  1 "  in  the  invoice.  No  suggestion  was 
made  by  the  appellant  or  by  the  respondent  that 
the  word  and  figure  "No.  1,"  or  anything  else 
in  the  said  document  imported  any  addition  or 
qualification  to  the  word  "  lard." 

Par.  13.  It  was  contended  on  the  part  of  the 
respondent  that  the  said  document  was  a  sufiBcient 
written  warranty  within  the  25th  section  of  the 
Act,  and  that  he  ought  accordingly  to  be  dis- 
charged from  the  prosecution. 

Par.  14.  It  was  contended  on  the  part  of  the 
appellant  that  the  Raid  document  did  not  con- 
stitute a  sufficient  warranty. 

Pars.  15,  16.  The  magistrate,  upon  the  facts 
proved,  held  in  favour  of  the  respondent. 

/.  Brown,  Q.C.  (Sutton  with  him)  for  the 
appellant.  —  Four  conditions  are  necessary  to 
exonerate  the  intermediate  vendor,  and  though 
three  of  such  conditions  may  have  been  complied 
with  in  this  case,  tbe  essential  condition  of  a 
written  warranty,  to  satisfy  the  terms  of  the 
statute,  is  here  wanting.  Any  seller  who  was 
possessed  of  such  an  invoice  would  thus  escape 
scot  free.  The  Legislature  intended  that  a  seller 
under  such  circumstances  should  be  held  liable, 
unless  he  was  provided  with  an  express  written 
warranty;  and  this  does  not  meet  the  require- 
ments of  the  Act : 

Benjamin  on  Sale,  p.  442 ; 

JosUny  V.  Kingsford,  13  C.  B.,  N.  8.  447:  32  L.  J. 
C. P.  94  • 

2  Smith's  Lead.  Cas.  p.  3. 

[He  was  stopped  by  the  Court.] 

Ambrose,  Q.C,  for  the  respondent,  argued  that 
the  document  was  not  an  invoice,  but  a  bought- 
note,  and  contained  a  wrtten  warranty.  It  was  a 
contract  to  supply  the  article  demanded ;  and  at 
all  events  a  guarantee  to  th*at  effect  was  implied. 
It  is  not  necessary  to  use  the  word  "  warrant," 
whether  such  a  contract  is  verbal  or  in  writing. 
[Kelly,  C.B.--That  is  conceded.  Pollock,  B.— 
The  intermediate  purchaser  is  exempt,  if  he  can 

Jirove  that  he  bought  with  a  *'  written  warranty." 
s  this  bought-note,  if  such  it  can  be  called,  a 
"  written  warranty  F*]  A  sale  by  description  is  a 
sale  by  warranty.  We  bought  it  as  "  lard."  The 
analyst  did  not  find  in  accordance  with  the  worda 


of  the  statute ;  he  oalls  the  article  "  lard,"  and  the 
magistrate  finds  as  a  fact  that  it  is  "  adulterated 
lard,''  but  to  sell  this  latter  is  no  offence  within 
the  statute.  But  even  if  you  convict  me  on  this 
head,  I  come  within  the  25th  section.  The  docu- 
ment is  not  an  invoice,  which  refers  to  a  past  sale, 
and  records  a  debt,  but  is  a  contract :  {AUan  ▼. 
Lake,  18  Q.  B.  560.)  The  25th  section  was 
enacted  for  the  protection  of  honest  traders.  It 
cannot  have  been  intended  that  a  separate  written 
warranty  should  be  demanded  of  the  wholesale 
dealer  to  exempt  the  seller.  Between  the  retail 
dealer  and  the  wholesale  dealer,  as  evidenced  by 
this  bought-note,  there  is  undoubtedly  a  contract 
of  warranty.    He  cited 

Bermanger  r  White,  10  C,  B.  867 ; 

Wieller  v.  Schilieti,  17  C.  B.  619 ; 

Bowes  V.  8hand,  L.  Bep.  2  H.  of  L.  App.  455 ; 

Randall  v.  Uewaon,  2  L.  Bep.  Q.  B.  102 ; 

Oar  diner  v.  Gray,  4  Camp.  144 ; 

Barr  v.  Qibson,  3  M.  &  W.  399 ; 

Chantler  v.  Uopkina,  4  M.  &  W.  404 ; 

Jones  y.  Jvst,  L.  Bep.  3  Q.  B.  204. 

Brown,  Q.G.  was  not  called  on  to  reply. 

Kelly,  C.B. — The  appellant  is  entitled  to  our 
judgment.  I  arrive  at  this  oonclusion  with  much 
reluctance,  inasmuch  as  on  the  facts  proved  it  is  a 
very  hard  case,  but  with  that  I  have  nothing  to 
do.  The  question  is  simple,  and  really  one  that 
appeals  to  our  common  sense  ;  the  respondent 
purchased  the  article  in  question  as  lard,  and  sold 
it  as  such  ;  it  was  found  as  a  fact  that  it  was  lard 
adulterated  with  15  per  cent,  of  water.  The 
question  then  follows,  whether  in  the  face  of  this 
fact,  the  case  comes  within  the  provisions  of  the 
statute,  the  article  not  being  that  which  he  sold  it 
for.  Is  "adulterated  lard"  "lard,"  i.e.  of  the 
nature,  substance,  and  quality  of  the  article 
demanded,  in  the  eye  of  the  law  P  As  to  whether 
the  document  referred  to,  be  it  an  invoice  or  a 
bought-note,  imports  a  warranty,  I  do  not  give 
any  decision  ;  it  is  not  a  warranty  within  the 
meaning  of  the  Act  ir  der  consideration.  The 
article  demanded  and  paid  for  was  lard;  lard,  in 
one  sense,  mixed  lard,  was  furnished.  Regarding 
the  certificate  of  the  analyst,  the  finding  of  the 
magistrate,  and  the  terms  of  the  preamble  of  the 
Act,  I  am  of  opinion  that  this  case  comes  within 
it.  It  was  the  intention  of  the  Legislature  to 
prevent  the  sale  of  adulterated  articles  of  food, 
and  this  article  is  expressly  found  to  be  adulte- 
rated. The  respondent  acted  bond  fide  and  with 
an  honest  intention,  but  I  think,  under  the  circum- 
stances, the  appellant  is  entitled  to  our  judgment. 

Pollock,  B. — I  agree  with  my  Lord  that  the 
appellant  is  entitled  to  our  judgment.  I  base  my 
decision  on  the  construction  of  the  Act  of  Parlia- 
on  which  the  jurisdiction  of  the  magistrate 
depended.  The  provisions  of  the  Act  introduced 
for  the  first  time  new  and  most  stringent  provi- 
sions for  the  protection  of  honest  traders.  Let  as 
consider  the  requirements  of  sect.  6,  under  which 
it  is  alleged  the  respondent  becomes  liable  to  a 
penalty.  There  are  certain  specified  exceptions, 
within  which  the  defendant  must  bring  himself,  so 
as  to  exempt  him  from  the  penalty  incurred  under 
this  section,  but  with  this  question  we  haye 
nothing  to  do  here.  The  article  sold  must  be  to 
the  prejudice  of  the  purchaser;  that  it  was  so 
here,  though  not  set  out  in  the  case,  cleariy 
appears  from  the  certificate  of  the  analyst.  Was 
the  article  of  the  nature,  substanoe,  and  quality 
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Gx.  Gas.  Bss.] 


Reg.  V,  YouHG. 


[G&.  Cab.  Bes. 


demanded  by  the  parobaserP  Now  the  article 
demanded  was  not  lord  mixed  with  water,  and 
that  this  article  was  bo  mixed  is  proved  by  the 
•nalyst's  certificate,  which  states  that  the  article 
was  adalterated  with  15  per  cent,  of  water.  The 
article,  therefore,  was  not  of  the  quality  demanded, 
and  was  sold  to  the  prejadice  of  the  purchaser. 
Mr.  Ambrose  has  argued  that  the  respondent 
bought  the  lanl,  not  only  as  being  the  same  in 
nature,  substance,  and  quality  as  that  demanded, 
but  also  with  a  written  warranty  to  that  effect. 
To  assert  that  this  document  was  a  written  war- 
ranty within  the  meaning  of  sect.  25,  is  an  insult 
to  a  man's  understanding.  The  Legislature  in- 
tended that  there  should  accompany  the  sale  an 
express  written  warranty ;  and  a  mere  description 
of  the  article  is  insufficient. 

Case  remitted  to  magistrate  with  costs. 

Solicitor  for  the  appellant,  B.  F.  Austin,  for 
W.  H.  Talbot,  Manchester. 

Solicitors  for  the  repoudent,  Le  Biehe  and  Son, 
for  Cobbett,  Wlieeler,  and  Cobbett,  Manchester. 


CBOWK  CASES  BE8EBVED. 


Saturday,  May  18, 1878. 

(Before  Lord  Colebidge,  C.J.,M£LL0B  and  Lush,  J  J. 
Cleasby,  B.,  and  Lopes,  J.) 

Beg.  v.  Young,  (a) 

Bape — Married  woman  asleep — Belief  that  the  pri- 
soner was  her  husband. 

While  a  married  woman  was  asleep  in  bed  with  her 
husband,  the  prisoner  got  into  the  bed  and  pro- 
ceeded to  have  connection  with  her,  she  being  then 
asleep.  When  she  awoke,  she  at  first  thought  he 
was  her  husband,  but  on  liearing  him  speak,  and 
seeing  her  husband  at  her  side,  sJie  flung  the  pri- 
soner off,  and  called  out  to  her  husbamd,  when  the 
prisoner  ran  away. 

Held  the  prisoner  was  guilty  of  the  crime  of  rape. 

Case  stated  for  the  opinion  of  this  Court  by  Hud 
dJeston,  B? 

The  prisoner,  John  Young,  was  indicted  for  a 
npe  upon  Johanna  Hurley. 

The  evidence  proved  that  the  prosecutrix,  a 
married  woman,  being  partially  under  the  influence 
of  drink  on  the  2nd  Feb.  1878,  went  to  bed  in  her 
lodgings  in  the  Seven  Dials  with  her  youngest 
child  about  nine  o'clock ;  her  husband  with  another 
child  came  home  about  midnight. 

About  four  o'clock  in  the  morning,  when  all 
four  were  asleep,  the  prisoner  entered  the  room, 
the  door  not  having  been  locked,  got  into  bed, 
m  which  were  the  prosecutrix,  her  husband,  and 
the  two  children,  and  proceeded  to  have  con- 
nection with  the  prosecutrix,  "  she  being  at 
the  time  asleep.  When  she  awoke  "  (6)  at  first 
the  prosecutrix  thought  that  it  was  her  husband, 
but  on  hearing  the  piisoner  speak  she  looked 
found,  and  seeing  her  husband  by  her  side,  she 
unmediately  flung  the  prisoner  off  her,  and  called 
out  to  her  husband. 

The  prisoner  ran  away,  but  before  he  could 
Jfiake  his  escape    he  was  secured  by   a   police- 

(a)  Beported  by  Johh  Thokpsoh,  Esq.,  B«xrister-at-Law. 

i^The  words  between  the  inverted  oommaB  were 
*^^  by  Hnddleston,  B.,  on  being  oonBulted  by  the 
^out  during  the  argument,  to  clear  up  an  ambiguity  that 
oubeen  iiiggested  on  the  ease  as  previously  stated. 


constable.  None  of  the  parties  had  ever  seen  the 
prisoner  before. 

In  answer  to  questions  put  by  me  the  jury  feund 
that  the  prosecutrix  did  not  consent  before,  a£ter, 
or  at  the  time  of  the  prisoner's  having  connection 
with  her,  that  it  was  against  her  will,  and  that  the 
conduct  of  the  prosecutrix  did  not  lead  the  prisoner 
to  the  belief  that  she  did  consent. 

I  put  the  last  question  to  tbe  jury  in  oon- 
bcquence  of  what  fell  from  Denman,  J.,  in 
Beg.  V.  Flattery  (2  Q.  B.  Div.  410.414,  13  Cox 
0.  C.  388). 

Upon  these  findings  I  directed  a  verdict  of 
guilty,  but  reserved  the  question  as  to  whether  the 
conviction  was  right,  the  Court  of  Criminal  Appeal 
in  Beg.  v.  Flattery  having  expressed  a  desire  that 
the  case  of  Beg.  v.  Barrow  (U.  Bep.  1  C.  C.  B.  156 ; 
28  L.  J.  M.  C.  20,  11  Cox  0.  C.  191),  should  be 
reconsidered. 

See  Reg.  v.  Clarke,  Den.  C.  C.  397 ;  24  L.  J.  Bep.  M.  C. 

25,  6  Cox  C.  C.  412  ; 
Beg.  V.  Jckckson,  B.  A  B.  487. 

J.  W.  HXTDDLESTON. 

No  counsel  appeared  to  argue  for  the  prisoner. 

LiUey  for  the  prosecution. — The  conviction  was 
right.  In  Beg.  v.  Camplin  (1  Den.  C.  C,  89 ;  1 
Cox  C.  C.  220),  where  the  prisoner  made  the 
prosecutrix,  a  girl  aged  thirteen,  drunk,  and 
whilst  she  was  insensible  violated  her  person,  it 
was  held  that  a  rape  was  committed  without  the 
consent  and  against  the  will  of  the  prosecutrix, 
although  the  jury  found  that  the  liquor  was  given 
to  her  for  the  purpose  of  exciting  her  and  then 
having  sexual  intercourse  with  her,  and  not  for 
the  purpose  of  rendering  her  insensible.  [Cleasby, 
B. — In  that  case  the  girl  was  insensible,  and 
incapable  of  consenting.  This  case,  as  stated, 
says,  "  The  prosecutrix  at  first  thought  it  was  her 
husband,"  and  leads  to  an  impression  that  she  at 
first  consented.  In  Beg.  v.  Clarke  (6  Cox,  412  C. 
C. ;  24  L.  J.  25  M.  C.)  it  was  held  that  if  a  married 
woman  consents,  under  the  belief  that  the  man 
is  her  husband,  the  man  cannot  be  convicted  of 
rape.]  [Mellor,  J. — The  jury  found  that  the 
prosecutrix  did  not  consent  before,  after,  or  at  the 
time  of  the  prisoner's  having  connection  with  her, 
that  it  was  against  her  will,  and  that  the  conduct 
of  the  prosecutrix  did  not  lead  the  prisoner  to  tbe 
belief  that  she  did  consent.  Lusu,  J. — I  will  go 
and  speak  to  Baron  Huddles  ton  as  to  this  (a).]  In 
Beg.  V.  Mayers  (12  Cox  C.  C.  311)  Lush,  J.,  held 
that  if  a  man  has  or  attempts  to  have  connection 
with  a  woman  while  she  is  asleep,  it  is  no  defence 
that  she  did  not  resist. 

On  the  return  of  Lush,  J., 

Lord  Coleridge,  C.  J.,  said :— We  are  all  of 
opinion  that  the  addition  made  by  the  learned 
Baron  to  the  statement  of  this  case  puts  an  end 
to  any  doubt  as  to  the  case,  under  the  circum- 
stances, being  clearly  one  of  rape. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 
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Ot.  op  App.] 


Ex  parte  Asbowsmith  ;  Be  Leybsok. 


[Or.  Of  Apt. 


Supme  Cottit  of  loteturt 


COURT    OF    APPEAL. 


SITTINGS    AT    LINCOLN'S     INN. 

Thtvrsday,  Feb.  28, 1878. 

(Before  Jakes,  Baggallat,  and  Thesigee,  L.JJ.) 

Ex  pcnie  Ajiiiowsmith  ;  Be  Leyeson.  (a) 

EccleeiaeHcal  livings — Mortgage  of  pew  rents — 

13  Eliz,  c,  20. 

A  mortgage  hy  a  vicar  of  the  pew  rents  of  a  district 
church,  paid  to  the  chwrchwardens  upon  trust 
to  pay  thereout  the  expenses  of  the  churchy  and 
hand  over  the  surplus  to  the  vicar : 

Held,  to  he  void  as  a  charging  of  a  "benefice  within 
the  meaning  of  the  13  Eliz,  c.  20. 

This  was  an  appeal  from  a'  decision  of  Mr 
Registrar  Spring-Bioe,  sitting  as  Chief  Judge  in 
Bankmptoy. 

The  Rev.  C.  A.  Leveson  was  the  vicar 
of  the  district  church  of  St.  Gteorge,  Campden 
Hill,    which   was    established   for    parts  of  two 

farishes  by  an  Order  in  Council  of  the  18th  May 
865,  under  the  1  <fc  2  Will.  4,  c.  38,  the  8  <fc  9 
Yict.  c.  70,  and  other  Church  Building  Acts. 

The  site  of  the  church  had  originally  been  con- 
veyed to  the  Ecclesiastical  Commissioners,  whose 
interest  was,  under  the  8  &  9  Vict.  c.  70,  s.  13, 
vested  in  Mr.  Leveson,  on  his  presentation  by  the 
patron.  The  freehold  was  afterwards  vested  in 
trustees  for  the  benefit  of  Mrs.  Leveson. 

The  pew  rents,  the  scale  of  which  was  fixed  by 
Act  of  Parliament,  were  paid  to  trustees  upon 
trust  to  pav  thereout  the  expenses  of  the  church, 
and  to  hand  over  the  surplus  to  the  vicar. 

On  the  19th  Ont.  1876  Mr.  Leveson  assigned 
the  pew  rents  of  the  chapel  to  trustees  on  behalf 
of  E.  M.  Arrowsmith,  by  way  of  mortgage,  to 
secure  the  repayment  of  a  loan  of  4800{.  made  to 
him  by  the  latter. 

On  the  25th  Oct.  1876  Arrowsmith  entered  up 
judgment  against  Mr.  Leveson  for  the  4800Z. 

On  the  8th  Oct.  1877  Mr.  Leveson  filed  a  peti- 
tion for  the  liquidation  of  his  affairs  by  arrange- 
ment. Kesolniions  were  duly  passed  and  con- 
firmed in  favour  of  a  hquidation,  and  appointing  a 
trustee. 

On  the  15th  Nov.  1877  the  trustee  in  the 
liquidation  obtained  from  the  Bishop  of  London, 
under  the  83rd  section  of  the  Bankruptcy  Act 
1869»  a  writ  of  sequestration  of  "  all  and  singular 
tho  fruits,  tithes,  or  other  profits,  rights  and 
emoluments  whatsoever  to  the  said  vicarage  or 
benefice  of  St.  George's  Campden  Hill,  and  to  the 
aforesaid  C.  H.  Leveson,  the  vicar  or  incumbent 
thereof,  being  or  in  anywise  appertaining,"  for  the 
benefit  of  him,  the  trustee. 

On  the  14th  Jan.  Mr  Registrar  Spring-Rice, 
sitting  as.  Chief  Judge,  decided  that  the  mort- 
gage of  the  pew  rents  was  void  as  against  the 
trustee  in  the  liquidation,  and  granted  an  injunc- 
tion restraining  Arrowsmith  and  the  trustees  of 
the  mortgage  deed  from  proceeding  under  the 
judgment  or  commf^ncing  or  prosecuting  any 
proceedings  against  the  trustee  in  the  liquidation 
or  the  sequestration. 

Ca)  Beported  Vy  H.  Feat,  Esq.,  BarriBter-at-lAW. 


From  this  deGision  Arrowsmith  and  his  trasteeB 
appealed. 

The  question  turned  upon  the  cunsLruotion  of 
the  13  Eliz.  e.  20,  which  is  entitled  "  An  Act 
touohiuff  leases  of  benefioes  and  other  ecclesias- 
tical livings  with  cure,"  and  the  Ist  section  of 
which,  in  order  that  the  livings  appointed  to 
ecclesiastical  ministers  may  not  by  corrupt  and 
indirect  dealipgs  be  transferred  to  other  uses, 
enacts  \inteT  <ma)  that  no  lease  after  the  15th 
Mav  then  next  to  be  made  of  any  benefice  or 
ecclesiastical  promotion  with  cure  shall  endare 
any  longer  tnan  while  the  lessor  shall  'be 
ordinarily  resident  and  serving  the  core  of  snch 
benefice  without  absence  above  foarsoore  days 
in  any  one  year,  &c.,  and  "  that  all  char^ings  of 
such  benefices  with  cure  hereafter  with  any 
pension,  or  with  any  profit  out  of  the  same  to  be 
yielded  or  taken,  hereafter  to  be  made,  other  than 
rents  to  be  reserved  upon  leases  hereafter  to  be 
made  according  to  the  meaning  of  this  Act,  shall 
be  utterly  void." 

This  Act  has  been  at  various  times  partly 
repealed,  and  the  repealing  statutes  have  been 
suDsequently  also  partly  repealed;  but  the  pro- 
vision with  regard  to  "cluurgings  of  benefioes" 
remains  law. 

Dr.  Stephens,  Q.C.  Dr.  Tristram  (with  them 
E.  0.  Willis)  for  the  appellant.— The  Act  of  13 
Eliz.  c.  20,  was  one  of  a  number  of  statutes  passed 
to  prohibit  a  then  very  common  evil,  that  of  the 
alienation  of  ecclesiastical  property  by  bishops, 
beneficed  clergy,  &c.  The  1  Eliz.  c.  10,  s.  5,  the 
13  Eliz.  c.  10,  the  Act  under  which  this  case  is 
said  to  come,  and  the  14  Eliz.  c.  11,  were  all  passed 
for  that  purpose.  This  is  a  prohibitory  statute; 
and,  as  Lord  Cranworth  said  in  PhUpott  v.  Presi' 
dent  and  Oovemors  of  8t,  Oeorge*s  Hospital  (6 
H.  of  L.  Cas.  349),  ''  prohibitory  statutes  prevent 

?rou  from  doing  something  which  formerly  it  was 
awful  for  vou  to  do.     And  whenever  you  can  find 
anything  done  that  is  substantially  that  which  is 
prohibited,  I  think  it  is  perfectly  open  to  the  court 
to  say  that  that  is  void,  not  because  it  comes 
within  the  spirit  of  the  statute,  or  tend^  to  effect 
the  object  which  the  statute  meant  to  prohibit,  bat 
because  by  reason  of  the  true  construction  of  the 
statute  it  IS  the  thing,  or  one  of  the  things  actually 
prohibited."  And  in  the  same  case  Lord  Brougham 
(at  p.  363)  says :  *'  Because  the  Legislature  has 
confined   itself  to  one   specific  mode  of  accom- 
plishing   its    purpose,    of    carrying    into    effect 
the  intention  witn    which    it    made    the  enact- 
ment, we  are  therefore  to  add  enactments  which 
the  Legislature  never  made,  provisions  beyond 
what  the  Legislature  has  made,  for  the  purpose  of 
completing  that  which  io  left  incomplete,  for  the 
purpose  of  supplying  what  it  left  defective.    1  am 
nob  at    all  prepared  to  adopt  any  such  general 
principle  of  construction."     let  that  is  the  prin- 
ciple which  the  registrar  has  applied  to  the  con- 
struction of  this  statute    of  the  13  Eliz.  c.  20. 
We  do  not  dispute  that  a  charge  of,  or  even  an 
agreement  to  charge,  a  living  is  void  under  the 
Act,  for  that  was  held  in  Shaw  v.  Pritchard  (10 
B.  and  C.  241).     But  how  can  this  old  Act  be  held 
to    have    contemplated    pew    rents,  wbich  were 
unknown  to  the  law  till  the  58  Geo.  3,  c.  45  P 
How  can  an  Act  passed  in  1571  apply  to  what  was 
unknown  till  1818  P    There  is  no  personal  right  to  a 
pew,  except  in  certain  special  cases  of  prescriptive 
right : 
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FfOUr  Y.Lane,  2  Add.  4aSt 
Ecnokma  ▼.  Cfympetane,  8  Fhil.  16 ; 
WylUe  Y.  Mott,  1  Hogg.  29 ; 

St^hens'  Lawa  relating  to  the  Clergy,  pp.  902,  et 
seq. 

The  vicar  has  no  Buoh  interest  in  the  pew  rents 
as  can  bring  them  within  the  Act.  He  has  no 
property  in  the  PJ9ws,  and  cannot  sue  for  arrears 
of  pew  rents.  Then  this  is  a  penal  statute,  and 
on  that  account  it  should  be  construed  strictly. 
It  is  true  that  this  statute  does  not  impose  any 
penalty  upon  the  granting  of  a  charge ;  but  that 
18  done  by  the  18  Eliz.  c.  11,  s.  7.  Pew  rents  are 
not  part  of  a  benefice ;  moreover,  this  is  not  a 
benenoe  at  all,  but  an  endowed  perpetual  curacy. 
The  13  Eliz.  c.  20,  takes  away  a  common  law  right, 
and  it  should  not  be  construed  in  such  a  way  as 
to  extend  ita  operation.    They  also  cited 

WWiUiam  v.  Adams,  1  Maoq.  137 ; 
Stephenson  v.  Higginson,  3  H.  of  L.  Gas.  638 ; 
Mouiys  Y.  Leake,  8  T.  B.  411. 

Dr.  Deane,  Q.G.  and  Boheon,  for  the  respondent, 
were  not  called  upon. 

James,  L.J. — We  need  not  trouble  you,  Dr. 
Deane.  I  have  no  doubt  upon  this  case  at  all. 
The  words  of  the  Act  of  Parliament  are  too  plain 
to  admit  of  any  controversy.  The  mischief  of 
the  Act  was  "that  the  livings  appointed  for 
ecclesiastical  ministers  may  not  by  corrupt  and 
indirect  dealings  be  transferred  to  other  nses.'^  In 
order  to  prevent  that  it  was  enacted  that  all 
chargings  of  benefices  or  ecclesiastioal  promotion, 
with  cure,  or  any  part  thereof  hereafter  with  any 
pension  or  with  any  profit  out  of  the  same  to 
be  yielded  or  taken  hereafter  to  be  made  other 
than  rents  to  be  received  upon  leases  hereafter 
to  be  made  according  to  the  meaning  of  this  Act, 
shall  be  nttterly  void.  Now  this  is,  in  my 
opinion,  what  we  may  call  a  consolidated  chapel 
rent;  it  is  a  living  appointed  for  ecclesiastical 
ministers.  Bv  reason  of  the  increase  of  popu- 
latiou  a  new  church  has  been  created,  and  a  new 
endowment  of  that  church  has  been  provided  for 
by  means  of  the  letting  of  pews,  which  letting  of 
pews  is  put  under  public  officers  by  the  Act  of 
Btfliaroent  to  the  intent  that  such  persons  shall 
receive  the  rents  and  profits  from  them,  and,  after 
psying  the  necessary  char^ses  incident  to  the 
collection  of  the  same  to  give  the  surplus  to  the 
^car,  that  is,  to  the  ecclesiastical  minister  to 
whom  that  living  is  appointed.  Therefore  it 
appears  to  me  to  be  quite  clear  that  this  is  a 
case  within  the  statute.  It  is  said  that  this 
property  is  of  a  different  kind  to  that  which  was 
contemplated  bj  the  statute.  Certainly,  beyond 
all  question  it  is  a  living  adapted  to  the  eccle- 
siastical minister.  The  word  "  living  "  there  is 
the  beneficial  interest  given  to  the  minister ;  it  is 
a  beneficial  interest  given  to  a  man  for  his 
maintenance.  If  that  be  so,  it  is  said  that 
be  has  not  the  legal  estate  because  the  legal 
light  to  receive  the  pew  rents  is  in  the  church- 
T'ardens,  and  that  all  he  had  got  was  a  beneficial 
mterest  arising  from  the  surplus.  That  beneficial 
interest  was  as  much  an  interest  in  law  as  any 
interest  known  to  the  courts  of  equity  formerly, 
and  now  to  all  the  courts  of  this  country  as  an 
interest  in  a  legal  estate.  It  was  an  equitable 
jnterest  of  exactly  the  same  character  as  if  it  bad 
nwn  rents  received  from  glebe  lands,  from  tithes 
ot  any  other  property  which  might  be  more  com- 
monly known  at  the  time  the  statute  was  passed. 


Then,  it  is  said  that  it  is  deriving  in  some  degree 
a  profit  from  the  i>ersonal  exertions  of  the  gentle- 
man, and  therefore  is  not  within  the  statute.  It 
may  be  that  the  personal  exertions  of  the  gentle* 
man  are  the  means  by  which  the  thing  is  rendered 
valuable.  Real  estate  is  rendered  more  valuable 
in  this  country  because  something  is  annexed  to 
it,  as,  for  instance,  a  public-house  is  more  valuable 
by  reason  of  a  licence  being  attached  to  it  because 
more  profit  would  arise  from  it.  In  this  particular 
case  I  cannot  see  any  reason  for  saying  that  the 
right  given  by  the  churchwardens  to  certain 
persons  to  use  certain  seats  at  certain  times  for 
bhe  purpose  of  hearing  a  particular  individual  is 
not  a  right  to  have  a  certain  use  and  occupation  of 
a  certain  portion  of  the  pews.  Then  the  sums 
received  from  those  seats  which  are  called  rents 
are  sums  arising  as  profits  out  of  that  freehold 
estate  by  the  use  to  which  it  is  so  pat.  I  am  of 
opinion  that  this  case  is  not  only  within  the  plain 
mischief,  but  within  the  plain  words,  of  the  Act  of 
Parliament,  and  that  therefore  the  decision  of  the 
court  below  must  be  affirmed. 

Baooallat,  L.  J. — ^I  am  of  the  same  opinion.  It 
is  unnecessary  to  consider  the  various  Acts  of 
Parliament  subsequent  to  that  of  the  13  Eliz.,  by 
which  the  statute  was  repealed,  set  up  again,  and 
again  repealed,  except  to  mention  that  there  was 
a  lurcher  repeal  by  the  Statute  Law  Revision  Act  of 
1874,  which  repealed,amongst  other8,the  first  section 
of  the  statute  2  Yict.  c.  106.  The  practical  result 
of  all  these  repeals  is  that  the  last  portion  of  the 
first  section  of  the  statute  13  Eliz.,  namely,  that 
which  prohibits  charging  of  benefices,  remains 
in  full  force,  though  the  earlier  part  has  been 
repealed.  What  is  really  the  effect  of  that  pro- 
vision in  the  first  section  of  the  18  Eliz.  P  It 
prohibits  "  all  chargings  of  such  benefices."  Now, 
that  must  clearly  be  the  charging  of  such  bene- 
fices as  have  been  before  mentioned ;  and  there 
you  have  the  interpretation  put  upon  the  word 
*'  benefices" ;  they  are  "  benefices,  or  ecclesiastical 
promotion  with  cure."  Then  you  have  prohibited 
"  all  chargings  of  benefices  with  any  pension,  or 
with  any  profit  out  of  the  same."  It  may  be  quite 
true  that  pew  rents  were  unknown  before  the 
time  to  which  Dr.  Stephens  has  referred.  It  is 
true  that  under  the  Act  of  Parliament  vicarages, 
or  whatever  they  are  called,  are  not  referred  to ; 
but  I  have  no  doubt  that  in  this  case  the  pew 
rents  of  this  particular  church  have  become  a 
portion  of  the  benefice  or  ecclesiastical  promotion 
within  the  meaning  of  the  statute  of  Elizabeth, 
and  that  therefore  this  is  a  charge  upon  that  con- 
templated by  the  Act  of  Parliament. 

Thesioer,  L.  J. — I  am  of  the  same  opinion.  It 
is  said  that  pew  rents  do  not  come  within  the 
statute  of  Elizabeth,  because  there  is  no  per- 
manent or  durable  interest  in  them,  and  they  have 
been  likened  in  argument  to  the  moneys  received 
by  an  officer  on  half-pay.  This  argument  is 
founded,  as  it  appears  to  me,  upon  a  confusion 
Detween  the  rents  themselves  and  the  thing  out 
of  which  those  rents  are  derived.  The  rents,  like 
any  other  rents,  mav  be  greater  or  less,  or  may 
cease  altogether,  and  are  dependent*  no  doubt,  in 
some  measure  upon  the  exertions  of  a  particular 
clergyman.  But  at  the  same  time  the  power  of 
obtaining  them  is  derived  from  the  benefice,  which 
in  itself  is  permanent  and  durable.  That  being 
so,  when  the  pew  rents  in  fact  exist,  they  are  a 


280 


MAGISTEATBS'  CASES. 


Ohan.  Div.j 


Chilton  v,  Cobpobation  of  London. 


[Chan.  Div. 


profit  derived  from  tbat  benefice,  and  come  within 
the  meaninp^  of  the  statnte,  where  the  words  are 
"  any  profits  ont  of"  such  benefice. 

Appeal  accordingly  dismissed  with  costs. 

Solicitor  for  the  appellant,  W,  J.  Foster. 
Solicitors    for    the   respondent,    Oadsden  and 
Treheme, 
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Monday,  March  4, 1878. 

(Before,  Jebsel,  M.R.) 

Chilton  v.  Corpobation  op  London,  (a) 

Profit  a  prendre — Bight  oflopwood — Crown  grant 
to  inhabitants  of  a  parish — Actimi  by  one  inhabi- 
tant— Motions  on  admissions  in  pleadings — Rules 
of  Court  1876,  Order  XL.,  r.  11. 

An  action  to  enforce  rights  granted  by  the  Crown 
to  the  inhabitants  of  a  parish,  whereby  such 
inhabitants  were  created  a  corporation,  is  not 
maintainable  by  an  individual  inhabitant,  but 
only  by  the  inhabitants  as  a  corporation. 

Willingale  t7.  Maitland  {L.  Bep.  3  Eq.  103) 
discussed. 

This  was  a  motion  for  judgment  on  admissions  in 
the  pleadings  nnder  Order  XL.>  r.  11. 

The  material  paragraphs  in  the  statement  of 
claim  were  as  follows  : 

Par.  2.  The  plaintiff  is  the  lessee  for  a  term  of  ninety- 
nine  years,  commencing?  in  the  year  1868,  of  a  certam 
hotel  called  the  Eobin  Hood  Hotel,  in  which  the  plaintiff 
has  for  some  years  past  resided,  and  now  resides,  with  a 
cottage  and  certain  lands  held  therewith,  situate  in  the 
parish  of  Longhton,  in  the  connty  of  Essex,  and  is  also 
the  lessee  for  a  term  of  ninety  nine  years,  commencing  in 
the  year  1868,  of  another  cottage  and  lands  held  therewith, 
adjoining  the  said  hotel  and  sitnate  in  the  same  parish. 
The  said  hereditamente  comprised  in  the  said  leases 
respectively  are  sitnate  within  the  ambit  of  the  manor  of 
Loaghten,  and  within  the  precinct  of  Epping  Forest,  and 
formed  part  of  the  waste  of  the  said  forest,  and  wore 
inclosed  from  the  said  waste  by  the  lord  of  the  said 
manor,  with  the  consent  of  the  homage  at  the  manorial 
court,  at  some  time  since  the  2lBt  Ang.  1857,  and  the 
said  hotel,  cottages,  and  other  bnildhigs  upon  the  lands 
so  inclosed  were  erected  at  some  time  before  the  2l8t  Aug. 
1871.  At  the  time  when  the  said  inolosnre  was  made, 
snch  inclosures  were  generally  believed  to  be  lawfnl ;  bnt 
snch  belief  was  mistaken,  and  the  hereditaments  so 
inclosed  still  remain  in  law  snbjeot  te  the  rights  of 
common  formerly  exeroised  thereon. 

Par.  4.  There  is  vested  in  the  inhabitants  of  the  said 
parish  of  Loughten,  within  the  ambit  of  the  said  manor 
of  Longhton  (of  whom  the  plaintiff  is  one)  the  right  from 
the  hour  of  twelve  o'clock  at  night  on  the  11th  Nov.  in 
every  year  nntil  the  same  honr  on  the  23rd  April  in  the 
snooeeding  year  te  cnt  or  lop,  nnder  t^enameof  lopwood, 
the  bonghs  and  branches  of  the  trees  growing  npon  the 
waste  lands  of  the  said  forest  within  the  ambit  of  tiie  said 
manor,"  except  upon  certain  specified  lands,  '*  in  snch 
a  way  as  not  to  destroy  or  nnneoessarily  injnre  the  said 
trees,  for  the  proper  use  and  consumption  of  suchinhabi- 
tajtits  as  fnel  within  the  paid  manor  and  parish  of 
Longhton  (which  said  right  is  hereini^tor  called  '*the 
right  of  lop  wood"). 

The  statement  of  claim  then  alleged  that  the 
defendant  had  recently  purchased  aboiir.  3CK)0 
acres  of  the  forest  waste,  situate  within  the  limits 
of, amongst  other  manors,  the  manor  of  Loughton. 
to  hold  the  same  as  open  spaces  for  ever,  subject 
to  such  rights  of  common  and  rights  of  lopwood, 
cutting  and  carrying  away  wood,  as  the  said  lands 

(a)Beportedb7  G.  Wxlbt  Kino,  Esq.,  Barrister-at-Law. 


were  subject  to  at  the  time  of  the  purchase;  and 
that  in  the  oonrse  of  making  a  pond  upon  part  of 
the  forest  waste  in  the  parish  of  Longhton  so  pnr* 
chased  by  them,  the  defendants  by  their  work- 
men and  agents  had  lately  cut  down  and  carried 
away  all  the  trees  (upwards  of  forty  in  number) 
growing  upon  a  part  of  the  said  waste,  about  two 
acres  in  extent,  where  the  plaintiff  and  the  other 
inhabitants  of  the  said  parish  of  Longhton  were 
entitled  to  use  their  said  right  of  lopwood,  and 
had  thereby  disturbed  and  materially  injured  the 
said  right  of  lopwood.  The  plaintiff  claimed  an 
injunction  to  restrain  the  defendants,  their  ser- 
vants, agents,  and  workmen  "  from  digging  up, 
cutting  down,  destroying,  or  injuring  any  of  the 
trees  growing  on  the  waste  of  the  said  forest 
lying  within  the  ambit  of  the  said  manor  of 
Longhton,  so  as  to  interfere  with  the  said  right  of 
lopwood  to  which  the  plaintiff  is  entitled  as 
aforesaid," 

The  defendants,  by  their  statement  of  defence, 
admitted  the  allegations  in  the  second  paragraph 
of  the  statement  of  claim,  except  that  they  did  not 
know  the  precise  extent  of  the  plaintiff's  interest 
in  the  premises  therein  mentioned;  and  they  also 
admitted  the  statements  in  the  fourth  paragraph 
of  the  statement  of  claim,  "  but  with  the  qualifica- 
tion that  the  right  of  lopwood  therein  mentioned 
is  limited  to  the  cutting  of  such  of  the  boughs  and 
branches  of  the  trees  subject  to  the  said  right  aa 
are  above  the  height  of  seven  feet  from  the 
ground ;  and  that  certain  trees,  locally  called 
*  spears,'  growing  upon  the  waste  lands  of  the 
said  forest  within  the  ambit  of  the  said  manor, 
are  not  subject  to  the  said  right  of  lopping ;  and, 
except  that  the  corporation  do  not  admit  that  the 
said  John  Chilton,  as  the  occupier  of  a  house  built 
upon  land  which  forms  part  of  the  waste  of  the 
said  forest,  or,  otherwise,  is  an  inhabitant  of  the 
said  parish  entitled  to  exercise  the  said  right." 
They  also  admitted  making  the  pond,  and  that  in 
doing  so  a  few  trees,  (but,  as  they  believed,  much 
less  than  forty  in  number)  were  cut  down  and 
carried  away,  and  that  such  trees  were  growing 
upon  a  part  of  the  waste  where  the  inhabitants  of 
the  said  parish  of  Loughton  were  entitled  to  use 
their  said  right  of  lopwood ;  but  they  denied 
"  tbat  the  said  John  Ohitton  is  an  inhaBitant 
entitled  to  use  the  said  right ;  and  they  deny  that 
they  have  thereby  disturbed  and  materially,  or  in 
fact,  injured  the  riglit  of  lopwood  belonging  to 
the  said  inhabitants;  and  they  do  not  admit  that 
the  said  trees  were  trees  which  were  subject  to 
the  said  right  of  lopwood." 

Elton,  for  the  plaintiff,  asked  for  an  injunction 
in  the  terms  of  the  claim  upon  the  admissions  in 
the  statement  of  defence,  and  referred  to 
fVilUngale  v.  Maitland,  L.  Bep.  3  £q.  103. 

Chilty,  Q.C.  and  W.  B.  Fisher,  for  the  defen- 
dants, were  heard  only  upon  the  question  of  costs. 

Jessel,  M.R. — I  think  you  must  have  your  costs, 
Mr.  Chitty.  A  plaintiff  who  comes  on  admissions 
made  by  a  defendant  must  have  a  clear  case ;  bat 
I  can  see  all  sorts  of  difficulties  about  the  plain- 
tiff's case,  some  of  them  so  serious  that  I  think  he 
had  better  consider  whether  he  should  proceed 
any  further  with  it.  In  the  first  place,  the  right 
alleged  is  one  which  I  do  not  understand  has  anv 
existence  in  law.  It  is  thus  stated  in  the  foarw 
paragraph  of  the  statement  of  claim :  "  There  is 
vested  in  the  inhabitants  of  the  said  parish  d 
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Loaghton,  within  the  ambit  of  the  said  manor  of 
Longhton  (of  which  bhe  plaintiff  is  one),  the  right 
from  the  hoar  of  twelve  o'clock  at  night  on  the 
11th  Nov.  in  every  year  until  the  same  hour  on 
the  23rd  April  in  the  sncoeeding  year,  to  cat, or 
lop,  ander  the  name  of   'lopwood,'   the  boughs 
and  branches  of  the  trees  growing  upon  the  waste 
lands  of  the  said  forest  within  the  ambit  of  the  said 
manor,    'except  upon   certain  parts  which    are 
named,'   in  such    a  way  as  not   to  destroy  or 
unnecessarily  injure  the  said  trees  for  the  proper 
use  and  consumption  of  such  inhabitants  as  fuel 
within  the  said  manor  and  parish  of  Loughton 
(which  said  right  is  hereinafter  called  the  '  right 
of  lopwood')."    It  has  been  admitted  in  argument, 
and  ooald  not  be  denied,  that,  except  in  a  certain 
case  of  WiUingale  v.  Maidand  («»p.)«  t»o  which  I 
am  about  to  call  further  attention,  no  snch  right 
as  this  is  known  to  the  law.    It  cannot  exist  by 
custom,  and  it  cannot  exist  by  grant,  or  So-called 
prescription,  except  by  Grown  grant ;  and  there- 
fore it  IS  a  right  which  cannot  be  supported ;  and 
if  the  right  by  itself   is   one  whicn   cannot  be 
snpportea  in  law,  it  cannot  entitle  the  plaintiff  to 
judgment  merely  because  the  defendant  does  not 
deny  the  right.    The  court  is  bound  to  give  judg- 
ment aocoraing  to  law.    But  then  it  is  said  that, 
although  the  right  is  not  known  to  the  common 
law,  it  ma^  be  created  by  Act  of  Parliament ;  and 
the  judge  is  bound  to  assume,  when  not  disputed 
by  the  pleadings,  that  it  has  been  so  created.    The 
answer  to   tlut  is,  simply,   that   the   judge   is 
theoretically  bound  to  take  judicial  notice  of  all 
Acts  of  Parliament ;  he  is  bound  theoretically  to 
know  the  contents  of  them,  aad  to  be  aware  that 
there    is    no   such  Act   of    Parliament.     I  say 
*'  theoretically,"  for  practically  the  judge  requires 
attention  to  be  called  to  the  particular  statute  and 
to  those  clauses  and  sections  of  it  that  bear  upon 
the  matter  in  hand.     But  he  is  bound  to  take 
jadicial  notice  of  all  Acts  of  Parliament ;  and  even 
on  demurrer,  which  is  the  strictest  form  of  plead- 
ing* any  Act  of  Parliament  can  be  taken  notice  of 
by  the  judge  without  its  being  pleaded  on  either 
side.     I  am  not  at  liberty  therefore  to  assume  or 
presnme  that  there  is  a  public  Act  of  Parliament 
conferring  the  right.     It  was  then  said  that  if 
there  is  not  a  public  Act  of  Parliament,  the  right 
can  exist  by  Grown  grant,  and  for  that  proposition 
the  case  of  WiUingaU   v.  Maitlamd  was  cited. 
Now  as  far  as  I  am  aware  (and  probably  no  one 
has  had  more  to  do  with  these  cases,  or  has  looked 
into  more  authorities  upon  them  than  myself) 
there  is  no  other  case  to  be  found  at  all  like  this; 
and  the  learned  counsel  who  has  argued  the  case 
on  the  part  of  the  plaintiff,  and  who  is  not  only  the 
author  of  a  valuable  work  upon  the  subject,  but 
has  had  considerable  experience  iu  thede  cases,  and 
probably  knows  as  much  about  the  authorities  as 
any  man  living,  has  not  been  able  to  find  any  autho- 
rity or  case  bearing  upon  the  subject,  except  this 
case  of  WiUmgale  v.  Maitland.   Therefore  I  think  1 
may,  without  presumption,  say  that  no  such  case 
exists.     Being  therefore  compelled  to  sue  what 
WUlingale  v.  Maitland  decided — without  attempt- 
ing for  a  moment  to  say  that  I  can  or  that  I  should 
wish  to  overrule  it,  it  being  decided  by  my  pre- 
decessor in  1866 — I  must  see  what  it  did  decide. 
Now  what  it   decided  was  this,  that    a  Crown 
grant  to  the  inhabitants  of  a  parish  to  take  cer- 
tain 'profits  a  prendre  out  of  a  royal  manor  was  valid, 
and  that  the  efiect  of  the  grant  was  to  incorporate 
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the  inhabitants  for  the  purpose  of  enabling  them 
to  exercise  the  rights.    That  is  all  WUUngaXe  v, 
Maitland  decided.    In  the  first  place  the  case  was 
decided  on  demurrer,  and  the  oill  alleged  Ihis: 
"That  Her  Majesty  Queen  Elizabeth,  being  then 
lady  of  the  manor  of   Loughton,  by  her  royal 
charter  granted  to  the  inhabitants  of  the  parish, 
that  the  labouring  or  poor  people  inhabiting  the 
said  parish,  and  having   families,  might  at  all 
times,  commencing  from  the  hour  of  twelve  at 
night  on  the  11th  day  of  November  in  every  year, 
cut  or  lop  the  boughs  and   branches  above  the 
height  of  seven  feet  from  the  ground  on  the  trees 
growing  upon  the  waste  lands  of  the  said  manor 
and  pariah  (except  on  certain  specified  portions 
thereof").     Now  I  find  this  stated:  "That  the 
inhabitants  had,  since    the   charter,  continually 
exercised   the  right    so  granted."    That    is    all 
fiction,  because  if  it  had  oeen  a  Grown  grant,  it 
would  have  been  found  among  the  patent  or  close 
rolls,  which  are  perfect  from  the  time  of  Queen 
Elizabeth.    However,  it  was  not  to  be  found ;  so, 
in  order  to  get  rid  of  the  difficulty,  the  pleader 
chose  to  invent  this  fiction :  "  The  said  charter, 
which  was  formerly  among  the  records  of  a  forest 
court  called  the  Yerderer's  Gourt,  has,  together 
with  such  records,  been  long  since   lost  or  im- 
properly disposed  of ;  but  there  were  divers  docu- 
ments and  entries  in  the  court  rolls  and  other 
records  relating  to  the  manor,    referring  to  or 
containing  evidence  of  the  charter,  and  the  right 
thereby  granted."     That    being  so,  the  Judge 
dealing  with  the  demurrer   was  bound  to  take 
those  statements  as  true ;  though,  of  course,  he 
and  everybody  else  in  court  knew  that  they  were 
fictitious.    Therefore  he  was  dealing  with  a  case 
in  which  an  actual  Grown  grant  by  Queen  Eliza- 
beth, the  owner  of  the  royal  manor  of  Longhton, 
was  pleaded.    Then,  it  being  admitted  that  the 
right  could  not  exist  hj  custom,  or  by  grant,  or 
prescription  in  the  inhabitants  as  individuals,  the 
counsel  for  the  plaintifb  argned  thus :  A  grant  by 
the  Grown  to  the  inhabitants  of  a  place  is  valid, 
because  the  Grown  having  the  power  of  creating  a 
corporation,  the  inhabitants  are  by  the  grant  m- 
corporated  for  the  purposes  of  the  grant.    That 
was  the  ar^ment  for  the  plaintiffs.    Then  there 
were  certam  old  cases  cited,  which  went  very  far 
to  support  that  proposition.    Now  that  argument 
was  adopted  by  the  court.    Lord  Bomilly  says: 
"  A  passage    has  been    cited    from    Sheppard's 
Touchstone  to  the  effeot  that  a  grant  cannot  be 
made  to  the  inhabitants  of  a  parish  as  such,  for, 
although,  they  may  be  all  capable  of  taking  in- 
dividually as  grantees,  yet  they  cannot  take  under 
that  general  designation;  but  that  passage  applies 
solely  to  grants  by  private  individuals.     Several 
authorities  were  cited  by  Mr.  Joshua  Williams  " — 
he  was  the  leading  counsel  for  the  plaintiffs — "  to 
establish  the  proposition  which  I  apprehend  to  be 
indisputable,  that  a  grant  by  the  Grown  to  a  class 
of  persons  is  good.     The  distinction  between  a 

grant  by  a  private  individual  and  a  grant  by  the 
'rown  IS  this,  that  as  the  Grown  has  the  power  to 
create  corporations,  so,  if  it  is  necessary  for 
the  purpose  of  establishing  the  validity  of  a 
grant,  the  grantees  will  be  treated  as  a  corporation 
quoad  the  grant,  which  is  not  the  ease  with  a 
grant  by  a  private  individual,  because  a  private 
individual  has  no  power  of  creating  a  corpora- 
tion. The  result  therefore  is  that,  according  to 
^  that    decision,  and    according   to    some  ancient 

20 


282 


MAGISTRATES'  CASES. 


Ghak.  Div.] 


School  Boasd  vos  London  v.  Fatjlcones. 


[Chan.  Dit. 


decisions,  a  grant  by  the  Crown  to  the  inhabitants 
of  a  parish  for  the  purpose  of  taking:  a  profit  d 
prendre  from  land  belonging  to  the  Crown,  would 
oe  a  valid  creation  of  a  corporation  of  the  inhabi- 
tants of  the  parish.  That  being  so,  does  it  go  any 
further  P  I  admit  that  the  court  in  that  case  did 
not  take  the  objection  that,  if  the  inhabitants  of 
the  parish  were  a  corporation,  the  corporation 
must  sue.  The  objection  does  not  seem  to  have 
been  taken,  though  that  is  undoubted  law.  An 
individual  corporator  cannot  sue  a  third  person 
for  injuring  the  property  of  the  corporation.  It 
seems  that  it  did  not  occur  to  anyone  to  take  that 
point.  In  the  present  case,  if  the  plaintiiS  takes 
anything  at  all,  he  takes  it  under  the  doctrine  of 
Willvngale  v.  Maitland,  so  that  he  is  a  member  of 
a  corporation  to  which  certain  rights  were  granted 
qud  corporation.  Whether  such  a  corporation 
should  sue  under  a  corporate  name,  or  whether, 
they  not  having  a  corporate  name,  the  action 
should  be  by  some  on  oehalf  of  all,  as  being  the 
corporation,  is  not  for  me  now  to  decide.  All  I 
can  say  is  that  the  corporation  must  sue,  and  that 
an  individual  corporator  cannot.  Therefore,  in 
that  way,  I  think  the  present  plaintiff  cannot  get 
judgment ;  that  is,  he  cannot  Bind  all  the  inhabi- 
tants of  the  parish,  for  it  would  be  deciding  the 
extent  of  the  right  in  their  absence,  which  I  think 
cannot  be  done.  That  appears  to  dispose  of  the 
main  point  argued  on  the  part  of  the  plaintiff. 
But  I  cannot  help  seeing  that  there  are  two  other 
difficulties,  and  very  singular  ones — although  here 
I  must  say  there  is  more  temptation  to  the 
plainciff  to  come  into  court,  for  1  do  not  find  the 
points  so  distinctly  raised  on  the  pleadinsrs  as  I 
think  they  might  have  been.  The  second  objec- 
tion is  this,  that,  although  the  plaintiff  is  an 
inhabitant  of  the  parish  in  a  sense,  he  is  not  an 
inhabitant  of  the  pertrish  in  the  sense  of  being  a 
member  of  this  corporation.  What  the  defendants 
say  in  their  statement  of  defence  is  :  "  We  do  not 
admit  that  the  plaintiff,  as  the  occupier  of  a  house 
built  upon  land  which  forms  part  of  the  waste  of 
the  forest,  or  otherwise,  is  an  inhabitant  of  the 
said  parish  entitled  to  exercise  the  said  right." 
That  means  this :  the  house  and  land  of  the 
plaintiff  were  on  part  of  the  waste  of  the  forest ; 
the  land  bad  been  inclosed  by  the  lord  of  the 
manor,  with  the  consent  of  the  homage,  since 
August  1851,  and  the  buildings  had  been  erected 
before  August  1871.  Then  the  plaintiff  says  : 
'*  At  the  time  when  the  said  inclosure  was  made, 
such  inclosures  were  generally  believed  to  be 
lawful;  but  such  belief  was  mistaken,  and  the 
hereditaments  so  inclosed  still  remain  in  law 
subject  to  the  rights  of  common  formerly  exercised 
thereon."  Now,  if  that  is  so,  if  the  house  itself 
is  built  upon  land  subject  to  rights  of  common, 
what  the  defendants  mean  to  allege,  although 
they  do  not  put  it  as  plainly  as  might  be,  is  this : 
that,  inasmuch  as  the  land  upon  which  the 
plaintiff's  house  is  erected  is  land  itself  subject  to 
the  right  of  common,  the  house  is  improperly 
and  illegally  erected ;  and  that  the  inhabitant  of 
a  house  illegally  erected,  and  erected  against  the 
custom,  is  not  an  inhabitant  within  the  meaning 
of  the  custom.  That  is  perfectly  intelligible,  and 
I  think  raises  an  objection  which  appears  to  me 
at  present  a  valid  objection,  although  I  do  not 
wish  finally  to  dispose  of  such  a  point  as  that. 
At  present  it  seems  to  me  that  a  grant  to  the 
inhabitants  of  a  paiish  means  the  inhabitants  of 


houses  within  the  parish,  and  must  be  restricted 
to  houses  lawfully  erected,  and  does  not 
apply  to  houses  which  are  illegally  erected, 
and  which  may  be  levelled  at  any  moment 
as  having  been  erected  in  defiance  of  the  law  whioh 
regulates  the  rights  of  common ;  and  that  conae- 
quently  the  inhabitants  of  such  houses  do  not  get 
the  benefit  of  the  grant.  That,  at  all  events, 
appears  to  me  now  to  be  a  valid  objection.  Then 
there  is  a  third  objection  to  these  pleadings,  to 
which  I  do  not  see  the  answer.  The  plaintiff 
alleges  a  custom  as  to  lopping  the  trees  growing 
upon  the  waste  lands,  but  the  defendants  do  not 
admit  that  custom  in  its  entirety.  They  admit  the 
custom  except  as  to  certain  trees,  locally  called 
"  spears,"  as  to  which  they  say  the  custom  does 
not  exist.  I  do  not  see  the  aefinition  of  "  spears  " 
anywhere.  Then  the  plaintiff  alleges  that  the 
defendants  carried  away  all  the  trees,  upwards  of 
forty  in  number,  growing  upon  part  of  the  waste, 
about  two  acres  in  extent,  thereby  injuring  his 
right  of  lopwood.  The  defendants  say  they  have 
cut  down  and  carried  away  a  few  trees,  but,  as 
they  believe,  much  less  than  forty  in  number ;  and 
that  such  trees  were  growing  upon  a  part  of  the 
waste  where  the  inhabitants  of  the  said  parish  of 
Loughton  are  entitled  to  use  their  said  right  of  lop- 
wood. But  they  deny  that  "  the  said  John  ObiLton 
is  an  inhabitant  entitled  to  use  the  said  right ;  and 
they  deny  chat  they  have  thereby  disturbed,  and 
materially  or  in  fact  injured,  the  right  of  lopwood 
belonging  to  the  said  inhabitants ;  and  they  do  not 
admit  that  the  said  trees  were  trees  which  were 
subject  to  the  said  right  of  lopwood."  Now,  of 
course,  if  they  admitted  that  the  custom  was  as  to 
all  trees,  this  allegation  would  have  been  inconsis- 
tent ;  but,  inasmuch  as  they  have  only  admitted 
the  custom  as  to  trees  other  than  spears,  and  as 
they  say  the  trees  cut  down  are  not  within  the 
custom,  it  is  an  implied  allegation  that  those  trees 
are  spears,  and  is  therefore  quite  consistent  with 
their  admission  of  the  custom  or  right,  or  what- 
ever it  may  be  called,  which  the  plaintiff  claims. 
I  should  say  that  upon  that  ground  also  it  is  im- 
possible to  give  judgment  against  the  defendants 
upon  these  pleadings.  The  motion  will  therefore 
be  dismissed  with  costs. 

Solicitors :  C  /.  Rawlinga ;  fTomeand  Kunter. 


Man/  21  and  22,  1878. 

(Before  Bacon,  V.O.) 

School  Boaeld  por  London  v.  Faulconer.  (o) 

Tranrfer  to  a  school  hoard  of  a  local  schooly  and  of 
an  annuity  payable  to  the  school  so  long  as  it 
was  not  materially  altered — Elementat-y  Educa- 
tion Act  1870,  sect.  23 — Bight  of  the  school  hoard 
to  the  annuity. 

By  a  charity  scheme  settled  hy  the  Court  of 
Ohancery,  it  was  directed  that  a  sum  of  90L  a 
year  should  he  paid  to  the  treasurer  for  the  Hme 
being  of  a  school  association  in  aid  of  a  certam 
school  for  the  education  of  the  children  of  the 
poor  of  every  religious  denomination,  and  ihat 
if  at  any  time  the  school  should  not  fall  sub- 
stantially  within  this  description,  or  should 
become  materially  allered  in  discipline,  number 
of  children,  or  other  circumstances,  the  tmstees 
of  the  charity  should  appropriate  the  90L  a  year 
for  educational  purposes  a/mong  other  schools  of 

(a)  Seported  by  H.  A.  Bovbll,  Esq.,  Baifister-at-LBW. 
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a  timilar  eharacter.  The  school  and  the  endow- 
ment  were  euhsequently  iraneferred  to  a  school 
hoard  under  the  23rd  section  of  the  Elementary 
Education  Act  1870.  The  trustees  of  the  charUy 
refused  to  pay  the  901.  a  year  to  the  hoard,  on 
the  ground  that  the  endowment  was  not  one 
which  could  he  transferred  to  the  school  hoard 
under  the  said  seeHofif  and  that  the  scheol  hcid, 
hy  the  transfer,  hecome  maierialVy  altered  vn 
circumstances. 

Held,  that  the  hoard  was  entUled  to  the  90{.  a  year, 
cu  the  endowment  was  transferahle  under  the 
said  section,  and  the  school  had  not  hecome 
materially  altered. 

This  was  an  action  bj  the  London  School  Board 
agaiost  the  tmstees  of  the  St.  Mary  Newington 
Surrey  Copyhold  Charity  Estates.  It  was  brought 
to  decide  the  question  whether  the  School  Board 
were  entitled  to  a  yearly  euin  of  902.,  which,  under 
the  provisions  of  a  charity  scheme,  had  formerly 
been  paid  to  the  managers  of  a  school  in  Flint 
Street,  Walworth,  and  which  the  managers  and 
trustees  of  the  school  had,  under  the  Elementary 
Education  Act  (33  &  34  Vict.  c.  75),  sect.  23  (a), 
transferred  to  the  School  Board  along  with  the 
school  and  school-house. 

The  following  are  the  material  facts  : — In  the 
year  1852.  the  Court  of  Chancery  approved  of  a 
ticheme,  providing  for  the  appropriation  of  the 
increasfd  revenues  of  certain  portions  of  the 
St.  Mar3'  Newington  Surrey  Copyhold  Charity 
Estates.  This  scheme  contained  (inter  alia)  the 
following  provisions. 

Clause  4: 

That  the  sum  of  901.  a  year  be  paid  to  the  treasurer 
for  the  time  being  of  the  St.  Mazy  Newington  School 
ABiooiation.  for  the  education  of  the  children  of  the  poor 
of  every  religions  denomination,  to  be  appropriatea  by 
the  committee  for  the  time  being  of  snoh  aBsooiation,  in 
aid  of  the  charges  and  ezpenBes  attendant  upon  carrying 
on  of  the  school  in  Fhnt-street,  Walwortii,  or  of  any 
other  school  that  may  be  eBtabUshed  in  its  etead ;  pro- 
vided no  sum  shall  be  paid  to  an^  school  which  idiall 
become  the  property  of  any  exclusive  denomination  or 
sect,  or  ezclade  by  reason  of  its  regnlationa  the  children 
of  any  class  or  denomination  of  persons. 

Clause  10 : 

That  if  the  said  school  shall  not  at  any  time  here- 
after or  from  time  to  time  fall  substantially  within  the 
deaoription  of  school,  or  within  the  terms  of  the  grant,  or 
if  saoh  school  shall  become  materially  altered  in  disci- 
pline, number  of  children,  or  other  oircnmBtance,  then  the 
application  of  the  901.  a  year  should  in  the  discretion  of 
the  brostees  (of  the  charity)  be  in  the  appropriation  of 
Boch  trustees  for  educational  purposes  amongst  other 
schools  of  a  similar  character  in  the  said  parish,  subject 
to  the  same  conditions  or  provisions  as  contained  in  the 
4th  clause. 


The  90^.  a  year  was,  after  the  approval  of  the 

above-mentioned    scheme,    duly     paid     to     the 

managers  of  the  Flint  Street  school.     Ou  the  2nd 

Sept.  1873  the  trustees  and  managers  of  the  i^*Iint 

Street  school  agreed  with    the   London    School 

(a)  **An  arrangement"  (with  a  school  board  under 
wis  section)  *'  may  provide  for  the  transfer  or  applioatioa 
OK  any  endowment  belonginff  to  the  school.  .  .  .  When 
■A  arrangement  is  made  imaer  this  section,  the  managers 
(of  the  school)  may,  whether  the  legal  interest  in  the 
endowment  is  vested  in  them,  or  in  some  person  as 
wjutee  for  them  or  the  school,  convey  to  the  school 
hoard  all  such  interest  in  the  endowment  as  is  vested  in 
them,  or  in  such  trustee.  .  .  .  Nothing  in  this  section 
>h^  authorise  the  managers  to  transfer  any  property 
whioh  is  not  vested  in  them,  or  a  trustee  for  them,  or  held 
mtiutforthesehooL" 


Board  to  assign  to  them  the  school  and  school- 
house  and  the  endowment  of  901.  a  year ;  and  the 
Board  agreed,  in  consideration  of  the  assignment 
of  the  endowment,  to  give  the  then  schoolmaster 
a  pension  during  his  life,  and  on  his  decease  to 
make  his  wife  an  allowance.  After  this  agreement 
the  school  was  carried  on  by  the  School  Board,  and 
on  the  4th  June  1875  the  assignment  was  duly 
made.  The  school  was  still  undenominational, 
and  apparently  the  only  changes  in  the  condition 
of  the  school  of  any  importance  were  that  there 
was  a  Government  inspector,  that  girls  were  ad- 
mitted, and  that  the  connection  of  the  school  with 
its  former  governing  body  was  severed.  The 
trustees  of  the  charity,  however,  refused  to  pay 
the  902.  a  year  to  the  School  Board,  and  hence  the 
present  action  was  brought. 

In  their  statement  of  defence  the  trustees  in- 
sisted that  the  school  had  become  materially 
altered  in  circumstances  by  being  transferred  to 
the  School  Board ;  that  the  endowment  was  not 
one  which  could  be  transferred  to  the  Board ;  and 
that  if  the  90Z.  a  year  were  paid  to  the  School 
Board,  the  only  effect  would  be  the  diminution  of 
the  rates,  and  the  poor  inhabitants  of  St.  Mary, 
Kewington,  for  whose  benefit  the  charity  estates 
were  originally  given,  would  obtain  no  advantages 
from  the  90Z.  a  year  which  they  wonld  not  other- 
wise obtain. 

It  appeared  from  the  evidence  that  the  School 
Board  had  not  decided  how  to  apply  the  901.  a 
year;  but  they  contemplated  keepine  it  as  a 
special  fund  to  provide  scholarships  and  prizes 
for  the  pupils  in  the  school. 

Hemming,  Q.C.  and  Bomer  for  the  plaintiffs. — 
The  school  has  not,  under  the  provisions  of  the 
scheme,  forfeited  this  endowment.  As  required 
by  clause  4,  it  is  still  undenominational,  and  does 
not  exclude  the  children  of  any  class.  Nor  is  it 
"  materially  altered  in  discipline,  number  of  chil- 
dren, or  other  circumstance,"  for  those  words 
can  only  refer  to  alterations  for  the  worse.  The 
transfer  of  this  endowment  will  not  affect  the 
rates,  for  the  School  Board  are  only  bound  to 
supplement  the  ezistinfi  means  of  education ; 
and  this  endowment,  whether  paid  to  the  School 
Board  or  to  the  governing  body  of  a  school, 
forms  part  of  those  means.  The  23rd  section  of 
the  Education  Act  contemplates  endowments 
being  transferred  when  the  Board  take  on  them 
the  burden  of  existing  schools.  The  901.  a  year 
must  be  paid  either  to  this  school  or  to  a  similar 
school  within  the  same  parish.  The  defence  that 
the  901.  a  year,  if  paid  to  the  Board,  will  not  give 
the  poor  of  the  parish  any  special  benefit,  cannot 
be  considered  now,  as  it  would  take  us  behind  the 
scheme. 

Sir  H.  Jackson,  Q.C.  and  Maidlow  for  the  defen- 
dants.— This  annuity  was  not  the  alienable  pro- 
perty of  the  managers  of  the  Flint  Street  School. 
They  could  not  have  assigned  it  to  any  other 
school  in  the  same  parish,  nor  can  they  asssign  it 
along  with  their  own  school.  The  23rd  section  of 
the  Education  Act  says  that  no  property  which  is 
not  vested  in  the  managers  of  the  transferred 
school,  or  in  a  trustee  for  them  or  the  school,  can 
be  transferred  to  a  school  board.  This  endow- 
ment was  not  vested  in  the  managers  or  in  a 
trustee  tor  them,  nor  are  the  funds  Irom  which 
it  is  derived  held  tihnyliciter  in  trust  for  the 
school.  They  are  funds  administered  by  the  trus- 
tees at   their    discretion,  that  discretion  being 
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limited  and  guided  by  the  court.  The  prinoiple 
'which  prevents  the  application  of  charity  fanda 
in  relief  of  the  poor  rates  will  apply  in  tne  case 
of  education  ratcB.  The  changes  in  the  school  are 
within  the  words,  "  discipb'ne,  number  of  children, 
or  other  circumstance.  The  proposed  applica- 
tion of  the  901,  a  year  to  the  payment  of  a  pension 
or  the  giving  of  scholarships  and  prizes  is  incon- 
sistent with  the  scheme,  which  says  it  is  to  be 
expended  "  in  aid  of  the  charges  and  expenses  of 
the  school." 

No  reply  was  called  for. 

Bacon,  Y.G. — ^The  scheme  is  the  law  upon  the 
subject.  I  cannot  po  behind  the  scheme;  I 
canoot  doubt  that  the  scheme  was  right  in 
itself,  or  hesitate  to  say  that  all  its  provisions 
must  by  the  law  be  recognised  and  carried  into 
effect.  The  scheme  is  plainlv  this :  [His  Lordship, 
having  read  the  clauses  of  the  scheme  which  are 
set  out  above,  continued :]  The  trustees'  duty  is 
to  pay  the  901.  a  year  for  the  maintenance  of  the 
Wuworlh  School,  or  any  other  school  which  shall 
be  established  in  its  steaid,  provided  the  provisions 
ot  the  scheme  are  complied  with.  There  is  a 
certain  discretion  vestea  in  the  trustees.  The 
obligation  may  not  in  all  cases  be  upon  them  to 
pay  that  902.  a  year ;  for,  if  the  school  shall  be 
materially  altered,  or  if  any  other  circumstances 
should  render  it  expedient — I  am  giving  the 
largest  construction  to  those  words,  ''or  other 
circumstance" — then  the  trustees  in  their  dis- 
cretion may  apply  that  90{.  a  y^ar  for  other 
similar  educational  purposes,  and  for  no  other 
purpose,  no  other  purpose  being  suggested. 
Then  comes  the  Elementary  School  Act,  the 
provisions  of  which  were  referred  to,  which  are 
very  clear  and  distinct,  and  which  apply  directly 
to  tnis  case.  It  is  found  by  the  managers  of  the 
school  that  it  would  be  expedient  that  the 
Walworth  School  should  be  transferred  to  the 
management  of  the  Government  board,  the 
Elementary  School  Board,  and  accordingly  the 
requisitions  of  the  2drd  section  of  the  Act  are  duly 
and  punctually  complied  with.  The  conveyance 
is  made,  and  the  managers,  as  far  as  they  have 
any  legal  power  to  do  so,  assign  and  transfer  the 
90f.  a  year  for  the  purposes  of  that  school.  Then 
the  Act  of  Parliament,  the  clauses  of  which  have 
been  read,  contains  this  provision  :  [His 
Lordship  read  the  clause  of  the  23rd  section  of 
the  Act  beginning,  "When  an  arrangement  is 
made,"  and  then  continued :]  j^o  words  could  be 
suggested  more  clearly  and  explicitly,  or  more 
directly  covering  this  particular  case  before  me,  for 
the  901.  a  year  is  vested  in  the  trustees  in  trust  for 
the  school,  payable  by  them  to  the  managers  of  the 
school,  and  the  managers  have  power  to  transfer 
that  interest,  that  901.  a  year  which  they  are  bound 
to  receive,  to  the  School  Board.  The  Act  of  Parlia- 
ment is  literally  in  every  respect  complied  with. 
Sir  Charles  Beed,  having  been  asked  some  ques- 
tions in  the  box  yesterday,  said  that  it  was  the 
intention  of  the  School  Board  to  keep  the  90Z.  as  a 
distinct  fund,  but  (among  other  suggestions  which 
were  made)  to  apply  it  in  giving  prizes  or  en- 
couragement to  the  pupils  in  the  school ;  and  Mr. 
Maidlow  has  argued  thereupon  that  that  is  a  clear 
proof,  which  the  court  ougnt  to  adopt,  that  it  is 
the  intention  of  the  School  Board  to  misapply 
this  fund,  to  make  the  school  one  for  middle-class 
education,  where  in  point  of  fact  it  is  meant  for 
elementary  education.    I  cannot  attend  to  that 


argument  in  the  slightest  degree.  If  the 
907.  a  year  had  been  paid,  without  any 
School  Board  Act  existing  at  all,  to  the 
managers  of  the  school,  who  can  doubt  that 
it  would  be  within  their  power  and  discretion, 
in  carrying  on  this  school,  to  apply  the  9uL  a  year, 
or  such  part  of  it,  as  they  thought  fit,  to  any 
lawful  proper  purpose  connected  with  the  manage- 
ment of  the  school,  it  being  always  an  elementary 
school ;  for  that  fact  has  been  plainly  proved,  and 
this  school,  as  in  all  other  respects  so  also  for 
public  purposes  of  education,  is  exactly  the  same 
as  that  school  which  existed  before  the  Elementary 
Education  Act  was  passed.  I  cannot  find  any 
reason  why  the  plain  words  of  this  Act  of  Parlia- 
ment should  not  be  carried  into  effect,  why  that 
901.  a  year,  which  is  tr»  be  paid  to  the  Walworth 
School  for  the  purposes  of  education,  should  not 
be  paid  to  the  persons  upon  whom  the  task  of 
conducting  that  general  education  is  now  ii9- 
posed,  instead  of  the  individuals  who  formed  the 
managing  board.  There  is  no  reason  in  the 
world  to  doubt  that  the  matter  has  been  carried 
out  in  the  manner  prescribed  by  the  general 
statute,  the  policy  and  expediency  of  which  it  is 
not  for  anybody  to  question,  and  being  satisfied, 
as  I  am,  by  the  law,  and  by  the  force  of  the  Act 
of  Parliament  especially,  that  the  managers  who 
have  the  right  to  have  the  902.  a  year,  are  now 
the  School  Board,  I  cannot  hesitate  to  make  a 
declaration  to  that  effect,  and  to  order  the  pay- 
ment of  the  901.  a  year  by  these  trustees  to  those 
persons  who  by  law  are  entitled  to  receive  them. 

SolicitorB,   Qedge^   Kirhy^   and   MUleU;     John 
Chitton, 

QUEEN'S  BENCH  DIVISION. 

Feb.  21  and  May  13, 1878. 

(Before  Cockbitrn,  C.J.  and  Maisistt,  J.) 

Stallabd  and  otheba  (apps.)  v.  Mabks  (reap.)  (a) 

Excise  licence — Wine  and  spvrite — Orders  taken  €U 
unlicensed  premises — Bond  fide  traveller  —  6 
Geo.  4,  c.  81,  s,  10 ;  30  ^  31  Vict  c  90,  «.  17. 

The  appellants  carried  on  business  under  proper 
Ucences  as  wine  and  spirit  merchants  at  Worces' 
ter,  and  were  also  duly  licensed  wUh  another 
partner  to  deal  in  beer  at  Cheltenham,  A  per" 
son  who  was  formerly  the  appellants*  traveller 
rented  in  his  own  name  the  rooms  which  were 
entered  at  Cheltenham  by  the  appeUawts  as 
their  premises  for  storing  and  dealing  in  beer, 
^  and  he  was  recouped  by  the  appellants  for  the 
rent.  The  appellants*  name  and  description,  as 
wine  and  spirit  merchants  at  Worcester,  appeared 
upon  the  window  blinds  and  inside  the  rooms; 
and  orders  were  received  there  for  wines  and 
spirits,  whicfi'  were  transmitted  to  and  carried  out 
hf  the  appellants  at  Worcester.  No  wines  nor 
spirits  were  ever  kept  upon  the  CheUenham  pre* 
mises,  and  the  appellants  had  no  licence  to  deal 
in  wines  or  spirits  there. 

The  appellants  were  convicted  under  6  Geo,  4,  &  81, 
s.  10,  of  retailing  spirits  al  Cheltenham  without  a 
licence,  and  under  30  &  31  Vict,  c,  90,  s.  17 ^  of 
selling  wine  without  a  licence  ai  the  same  place. 

Held,  upon  a  case  stated,  that  this  was  not  the  case 
of  a  bond  fide  traveller  taking  orders  for  goods 
which  his  employer  is  duly  licensed  to  deal  in  or 
sell,  within  the  proviso  to  the  17th  section  of  the 

(a)  Beported  hj  If.  W.  McKblljji,  Esq.,  BazxlBta^«t-Law« 
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latier  Act ;  and  that  the  appellants  were  righUy 

contficted. 
This  was  a  case  stated  by  three  of  Her  Majesty's 
justices  of  the  peace  for  the  Cheltenham  division 
of  the  county  of  Gloucester,  nuder  the  statute  20  & 
21  Yict.  c.  43,  for  the  purpose  of  obtaining  the 
opinion  of  the  High  Court  of  Justice  on  a  question 
of  law  which  arose  b^ore  them  as  hereinafter 
stated: — 

1.  At  a  petty  sessions  held  at  Cheltenham  on 
the  15th  March  1877,  an  information  which  had 
been  laid  by  William  Henry  Marks  one  of  Her 
Majesty's  officers  of  excise  (hereinafter  called  the 
respondent),   against   Josiah     Stallard,    William 
Stallard,  and  Josiah  Yalentine  Stallard  (herein- 
after called  the  appellants),  setting  forth  that  the 
appellants  then  and  there  being  persons  retailing 
the  goods  and  commodities,  to  wit,  spirits,  there- 
inafter mentioned,  for  the  retailing  of  which  goods 
and  commodities  a  licence  was  then  and  there  re- 
quired by  the  statute  in  that  case  made  and  pro- 
Tided,  and  being  retailers  of  spirits  (but  not  being 
retailers  of  spirits  in  Ireland),  between  the  1st  and 
5th  Jan.  last,  at  Cheltenham  aforesaid,  did  retail 
certain  spirits,  to  wit,  one  gallon  of  whisky,  with- 
out taking  out  such  licence  as  in  that  behalf  was 
and  is  required  by  the  statute  in  that  case  made 
and  proyided ;    and  further  that  the   appellants, 
after  the  passing  of  a  certain  Act  of  Parliament  in 
the  year  1860  intituled  "  An  Act  for  granting  to 
Her  Majesty  certain  duties  on  wine  licences  and 
refreshment  houses,  and  for  regulating  the  licensing 
of  refreshment  houses  and  the  granting  of  wine 
licences,"  between  the  1st  and  5th  Jan.  last  at 
Cheltenham  aforesaid,  did  sell  certain  wines  by 
retail,  to  wit,  three   quarts  of  sherry  a^d  three 
quarts  of  port,  without  haying  a  proper  licence  in 
force  authorising  them  in  that  behalf,  contrary  to 
the  form  of  the  said  Act,  was  heard  and  deter- 
mined by  the  justices,  and  upon  such  hearing  the 
said  justices  conyicted  the  appellants  in  the  miti- 
gated penalties  of  121.  IO9.  for  retailing  the  spirits, 
and  bl.  for  retailing    the   wines  without  haying 
taken  out  the  requisite  licences.    And  the  appel- 
lants, being  dissatisfied  with  this  determination, 
as  being  erroneous  in  point  of  law,  applied  to  the 
said  justices  within  three  days  to  state  a  case  for 
the  opinion  of  the  High  Court  of  Justice,  and  the 
justices  granted  their  application. 

2.  Upon  the  hearing  of  the  information  the 
following  facts  were  either  proved  or  admitted  by 
both  parties/ 

3.  The  appellants  haye  been  in  business  as  wine 
and  spirit  merchants  for  a  great  number  of  years, 
and  at  the  times  alleged  in  the  information  held  at 
Worcester  all  the  licences  the  law  required  for 
dealing  in  and  retailing  spirits  and  wines,  but  did 
not  hold  at  Cheltenham  licences  to  retail  spirits 
or  wines;  thoagh  they,  with  tteir  copartner  in 
the  beer  trade,  Kiohard  Stallard,  held  a  licence  for 
dealing  in  beer  at  Cheltenham,  and  kept  a  stock 
of  beer  there. 

4  In  accordance  with  directions  of  the^superyisor 
of  Excise  of  the  Cheltenham  district  (Gerald 
IHtzgibbon),  an  officer  of  the  Inland  Beyenae,  on 
the  2nd  Jan.  last,  yisited  an  office  No.  54a,  in 
Winchcomb-street,  Cheltenham,  and  observed  upon 
the  premises  a  board  set  up  with  these  words  printed 
upon  it :  "  Josiah  Stallard  and  Sons,  Distillers, 
Wine  Merchants  and  Brewers,  Worcester,  Esta- 
blished 1808,  Wine  Merchants  to  the  Queen." 
Upon  the  window  blind  were  printed  also  these 


words:  "Established  1808,  Stallard  and  Sons, 
Distillers,  Wine  Merchants  and  Brewers,  Worces- 
ter." Mr.  Fitzgibbon  ordered  of  Mr.  Dredge 
(whom  he  saw  in  the  office,  and  whom  he  de- 
scribed in  his  examination  as  clerk  or  trayeller) 
one  gallon  of  whisky,  three  bottles  of  port,  and 
three  bottles  of  sherry,  for  which  he  paid  him 
83s.,  and  took  his  receipt.  Mr.  Dredge  stated  that 
the  goods  would  be  supplied  from  Worcester,  and 
haying  taken  Mr.  Fitzgibbon's  name  and  address 
sent  the  order  in  due  course  to  the  appellants'  place 
of  business  at  Worcester. 

5.  In  a  day  or  two  afterwards  a  jar  containing 
the  gallon  of  whisky  and  a  case  contammg  the 
three  bottles  of  port  and  three  bottles  of  shern^, 
were  sent  by  railway  from  Worcester  to  Idbr. 
Fitzgibbon's  address  m  Cheltenham,  and  on  the 
day  the  goods  were  forwarded  from  Worcester  an 
inyoice  made  out  in  the  appellants'  names  was 
also  sent  him  by  post  from  Worcester. 

6.  Mr.  Dredge  stated  in  his  eyidence  that  he 
resided  at  Cotswold-terraoe,  in  Cheltenham,  and 
was  a  trayeller  in  the  employ  of  the  appellants, 
and  worked  the  Cheltenham  district,  and  that  his 
sole  employment  was  to  receive  orders  for  the 
appellants  to  be  executed  at  Worcester;  that  at 
first  he  used  to  dnye  about  for  orders,  and  has 
neyer  given  up  doing  so,  but  in  September  last 
year,  for  oonyenience,  he  took  in  his  own  name, 
as  yearly  tenant,  two  rooms,  being  the  office  before 
adverted  to.  No.  54a.,  in  Winchcomb-street,  and 
the  beer  store  adjoining,  for  which  he  has  since 
paid  the  rent,  and  the  receipts  are  made  out  in 
his  name,  but  he  is  reimbursed  in  the  shape  of 
expenses ;  that  no  stock  of  wine  or  spirits  has  at 
any  time  been  kept  upon  the  premises,  but  the 
appellants,  with  their  copartner  in  the  beer  trade, 
Bichard  Stallard,  hold  an  excise  lice  for  storing  or 
keeping  beer  there. 

7.  On  the  16th  of  last  Noy.  the  appellants  and 
the  eaid  Bichard  Stallard,  in  the  Excise  official 
paper  they  signed,  making  entry  of  these  pre- 
mises for  the  purpose  of  storing  and  keeping  beer 
for  dealing,  described  themselyes  as  of  No.  54a, 
Winchcomb-street,  Cheltenham,  and  being  dealers 
in  beer ;  and  the  said  premises  so  entered  by  the 
appellants  and  the  said  Bichard  Stallard  for  stor- 
ing beer  there,  were  the  same  premises  in  which 
the  said  order  for  wines  and  spirits  was  taken,  and 
were  held  under  one  and  the  same  agreement  at 
one  gross  rent  for  the  whole,  which  rent  was 
paid  by  Mr.  Dredge,  and  repaid  to  him  as  ex- 
penses. 

8.  The  appellants  contended  that  the  premises, 
54a,  in  Winchcomb-street,  were  rented  by  Mr. 
Dredge  on  his  own  account  as  a  convenient  place 
to  take  orders,  and  were  not  used  for  retailing 
spirits  or  wines,  and  that  no  spirits  or  wines  ever 
were  stored  or  kept  in  them,  and  that,  although  he 
is  recouped  the  rent  and  any  other  payments  he 
may  make,  the  reimbursement  is  in  the  nature  of 
expenses  which  he  is  entitled  to  receive  in  addi- 
tion to  his  commission,  and  does  not  make  the 
premises  the  appellants' ;  that  Mr.  Dredge  was  the 
bond  fide  traveller  of  the  appellants  in  the  Chelten- 
ham district,  as  he  carried  on  his  business  as  such 
in  these  stationary  premises,  as  well  as  by  calling 
at  places  to  obtain  orders;  that  the  transaction 
with  Mr.  Dredge  was  an  order  for  the  spirits  and 
wines,  which  he  did  not  execute,  but  sent  to 
Worcester  to  be  executed  there  by  the  appellants, 
and  that  the  goods  were  sent  direct  from  Wor- 
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oestor  to  the  purchaser ;  that  the  appelloots  do  not 
carry  on  their  spirits  or  wiDe  basinesa  in  any  other 
place  than  Worcester,  and  have  not  retailed  any 
spirits  or  wines  in  Cheltenham. 

9.  The  respondent  contended  that  the  pre- 
mises, No.  54a,  Winchcomb-street,  were  premises 
occupied  and  used  by  the  appellants  for  retailing 
wines  and  spirits,  that  the  sale  of  the  whisky,  and 
sherry  and  port  wines  there  by  Mr.  Dredge  to  Mr. 
Fitsgibbon  was  perfect  and  complete,  and 
amounted  in  law  to  a  retailing  of  these  spirits  and 
wines  by  the  appellants. 

The  question  for  the  opinion  of  this  court  was 
whether,  ui)on  the  facbs  above  stated,  the  justice 
were  right  in  convicting  the  appellants. 

Jl^eb,  21. — Forbes  argued  for  the  appellants,  and 
0.  Bowen  for  the  respondent. 

The  arguments  and  the  enactments  relating 
thereto  sufficiently  appear  in  the  considered  judg- 
ment of  the  court. 

Our.  adv.  vuU. 

Ma/y  13. — Makistt,  J.  delivered  the  judgment 
of  GocKBUSN,  G.J.  and  himself. — This  was  an 
appeal  against  a  conviction  of  the  appellants  for 
relailinff  spirits  in  Cheltenham  without  having  a 
retail  aealer's  excise  licence.  The  appellants 
carried  on  buiness  as  wine  and  spirit  merchants 
in  Worcester,  and  held  all  the  licences  the  law 
required  for  dealing  and  retailin^^  spirits  and 
wines  there;  but  they  did  not  hold  a  licence  to 
retail  spirits  at  Cheltenham,  though  they  witu 
their  copartner  in  the  beer  trade  (Richard 
StalUrd)  held  a  licence  for  dealing  in  beer  at 
Cheltenham,  and  kept  a  stock  of  beer  there.  The 
justices  convicted  the  appellants  for  retailing 
spirits  in  Cheltenham  without  having  taken  out 
the  proper  excise  licence,  and  the  question  is, 
whether  upon  the  facts  proved  before  tbe«n  they 
were  right  in  so  doing.  The  case  was  argued 
before  the  Lord  Chief  Justice  and  myself  on  the 
21st  Feb.  last,  and  wo  took  time  to  look  into  the 
Acts  of  Parliament  to  which  our  attention  was 
called ;  and  having  done  so,  we  are  of  opinion  that 
the  conviction  was  right.  By  sect.  2  of  6  Geo.  4, 
c.  81,  every  retailer  of  spirits  in  England  is  re- 
quired to  take  out  an  excise  licence.  By  sect.  10 
of  that  Act  it  is  enacted  that  *'  no  one  licence  taken 
out  under  or  by  authority  of  this  Act  by  any 
person  or  persons  except  auctioneers  and  maltsters 
shall  authorise  or  empower  such  person  or  persons 
to  exercise  or  carry  on  the  trade  or  business 
mentioned  in  such  licence  in  more  than  one 
separate  and  distinct  set  of  premises,  such 
premises  being  all  adjoining  or  contiguous  to 
each  other,  and  situate  in  one  place  and  held  to- 
gether for  the  same  trade  or  business,  and  of 
which  he,  she,  or  they  shall  have  made  lawful 
entry  to  exercise  or  carry  on  therein  his,  her,  or 
their  trade  or  business  as  aforesaid  at  the  time  of 
granting  such  licence,  but  that  a  separate  and  dis- 
tinctlicence  shall  be  taken  out  by  all  and  every  such 
person  or  persons  as  aforesaid,  except  as  aforesaid 
to  exercise  or  carry  on  his,  her,  or  their  trade  or 
business  as  aforesaid,  at  or  in  any  other  or 
different  premiscb  than  as  before  meationed." 
By  the  17th  section  of  the  30  &  31  Vict.  c.  90,  it 
is  euocted :  "  If  any  person  shall  solicit,  take,  or 
receive  any  order  for  spirits,  wine,  or  other  article, 
for  the  dealing  in,  retailing,  or  selling  whereof 
an  excise  licence  is  by  law  required,  without  having 
in  force  a  proper  excise  licence  authorising  him  so 
to  do,  he  shall  forfeit  the  penalty  imposed  by  law 


upon  a  person  dealing  in,  retailing,  or  selling  Booh 
article  without  having  an  excise  licence  in  force 
authorising  him  so  to  do ;  and  in  any  case  in  which 
the  place  of  business  or  residence  of  the  offender 
shall  not  be  known  to  the  officer  of  excise  who 
shall  exhibit  any  information  for  the  reooveiy  of 
such  penalty  as  aforesaid,  or  if  known  shall  be  oat 
of  the  United  Eangdom,  it  shall  be  sufficient 
service  of  the  notice  and  summons  required  to  be 
given  to  a  defendant  by  any  law  of  excise  if  the 
same  be  left  at  the  house  or  place  wh^re  the 
offender  shall  have  solicited,  taken,  or  received 
any  such  order  as  aforesaid,  addressed  to  such 
offender:  provided  always,  that  nothing  herein 
contained  shall  be  deemed  to  apply  to  the  sale  of 
any  spirits  or  foreign  wine,  while  the  same  shall  be 
and  remain  in  the  warehouse  or  warehouses  in 
which  the  same  shall  have  been  deposited,  lodged, 
or  secured  according  to  the  law,  before  payment 
of  duty  upon  the  importation  thereof,  where  such 
spirits  or  foreign  wine  shall  be  sold  in  a  quantity 
not  less  than  100  gallons  at  one  time ;  or  to  impose 
a  penalty  upon  a  bond  fide  traveller  taking  orders 
for  goods  which  his  employer  is  duly  licensed  to 
deal  in  or  sell."  The  information  in  the  present 
case  was  laid  for  retailing  spirits  in  Cheltenham 
without  a  licence  contrary  to  the  provisions  of  6 
Geo.  4,  c.  81,  and  not  for  taking  an  order  for  spirits 
contrary  to  the  provisions  of  30  db  31  Yict.  a  90, 
but  this  latter  statute  was  relied  upon  on  behalf 
of  the  appellants,  and  it  was  contended  that  they 
did  not  carry  on  the  business  of  retail  dealers  in 
spirits  at  54a,  Winchcomb-street,  Cheltenham,  that 
the  transaction  in  question  was  simply  a  taking  of 
an  order  for  spirits  by  a  Mr.  Dredge  as  their  bond 
fide  traveller  in  the  Cheltenham  district ;  and  that 
the  order  was  executed  by  the  appellants  at 
Worcester.  If  that  contention  were  well 
founded,  the  appellants  incurred  no  penslty, 
but  we  think  it  is  not.  The  facts  are  stated  at 
length  in  paragraphs  4,  5,  6,  and  7  of  the  case,  hot 
may  be  shortly  stated  thus  : — Premises  known  as 
54a,  Winchcomb-street,  Cheltenham,  were  let  to 
Mr.  Dredge,  who  was  a  traveller  in  the  employ- 
ment of  the  appellants,  and  took  orders  for  them 
in  a  district  called  the  Cheltenham  district.  These 
premises  were  occupied  by  him  for  the  use  of  the 
appellants.  They  recouped  him  the  rent  which 
he  paid  to  the  landlord.  They  entered  the  pre- 
mises as  their  own  for  the  purpose  of  storing  and 
keeping  of  beer  (see  par.  6  of  case);  they  took 
out  a  licence  for  the  purpose  of  carrying  on 
there  the  business  of  dealers  in  beer;  they 
printed  their  name  and  description  upon  the  pre- 
mises. Mr.  Dredge^  acting  for  the  appellants,  took 
orders  for  spirits  at  54a,  Winchcomb-street,  Chel- 
tenham, and  transmitted  the  orders  to  Worcestefi 
and  the  appellants  executed  them  by  sending  the 
spirits  from  Worcester.  In  other  words,  the  ap- 
pellants by  their  agent  Dredge  sold  spirits^ 
retail  at  54a,  Winchcomb-street,  Cheltenham.  We 
are  of  opinion  that  upon  these  facts  the  jastioes 
were  justified  in  convicting  the  appellants.  We 
think  that,  if  a  person  takes  a  house  or  part  of  * 
house  either  in  nis  own  name  or  the  name  of  any 
other  person,  and  there  either  personally  or  by  kis 
agent  makes  sales  of  spirits  by  retail,  he  carries 
on  business  there  as  a  retailer  of  spirits,  notwith- 
standing he  keeps  no  spirits  there,  and  the  spirits 
which  he  sells  there  are  (as  in  the  present  case) 
kept  in  and  delivered  from  a  store  in  another  town 
where  he  has  a  stoi^e  and  carries  on  the  bosioetf 
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of  A  wine  and  spirit  merchant.    Jadgment  must 
be  given  for  the  respondent,  and  the  appeal  is  dis- 
missed with  costs. 
Solicitors  for  appellants.  While  and  Bom, 
Solicitor  for  respondent,  SolieUor  to  the  Inlwnd 
Revenue, 


Wednesday,  May  22,  1878. 
(Before  Cockbukn,  G.  J.  and  Mbllob,  J.) 

PowsLL  (app.)  V.  Knight  (resp.)  (a) 

OrueiUy  to  animals — Lawfully  shooting  a  dog — 
Leaving  it  to  die  in  pain — No  offence — 12  Sf  13 
Vid.  c.  92)  s.  2. 

The  appellant  had  been  convicted  hy  a  stipendiary 
magistrate  under  sect.  2  of  12  ^  13  Vict.  c.  92,  of 
iU-ireaiing  and  torturing,  and  causing  to  be 
cruelly  ill-treated  and  tortured,  a  dog. 

The  appellant  had  shot,  tpith  a  bullet  from  a  pistol, 
through  the  eye  a  neighbour's  dog,  which  was 
trespassing  in  his  garden,  and  the  magistrate 
assumed  for  the  purposes  of  this  case  that  the  shoot' 
ing  the  dog  was  lawful.  The  appellant  immedi* 
ately  gave  notice  of  what  he  had  done  to  the  owner 
of  the  dog  and  to  a  policeman,  and  dragged  the  dog 
into  the  road.  When  in  the  road  he  found  for 
the  first  time  thai  the  dog  was  not  dead,  but  was 
in  vain ;  he  however  left  it  in  the  road,  and, 
alJUiough  desired  to  do  so  by  the  policeman,  re' 
fused  to  cause  it  to  be  killed.  It  died  som^  hows 
afterwards  in  great  pain,  and  the  d*»fendant  knew 
when  he  left  it  that  it  could  not  survive  its  wound, 
and  that  death  only  could  put  an  end  to  its  pain. 

Sdd,  upon  a  case  stated,  thai  the  appellant  had  vhot 
been  guilty  of  any  offence  vnihin  the  Act ;  and 
ihat  the  conviction  was  wrong. 

Tms  was  a  case  stated  by  a  metropolitan  police 
magistrate,  in  parsnance  of  20  <&  21  Vict.  c.  43. 

At  a  petty  sessions  held  at  the  police  court, 
Wandsworth,  in  the  county  of  Surrey,  and  within 
the  metropolitan  police  district,  on  the  15th 
March  1878,  one  Edward  J.  Powell,  the  above- 
pamed  defendant,  was  charged  upon  a  certain 
information  or  complaint  made  by  Edmund 
Knight,  an  officer  of  the  Society  for  the  Preven- 
tion of  Cruelty  to  Animals,  "  for  that  the  defen- 
dant did  ill-treat  and  torture,  and  cause  to  be 
crael]y  ill-treated  and  tortured,  a  doer,  contrary  to 
the  provisions  of  12  &  13  Vict.  c.  92." 

At  the  hearing  of  the  said  information  it  was 
proved  that  the  defendant,  about  nine  o*clock  in 
the  evening  oh  the         day  of  1878,  found 

in  his  garden  a  large  retriever  dog,  the  property 
<rf  Fitzgerald  O'Brien,  who  lives  at  'No.  68, 
Garden-road,  Clapham,  within  three  doors  of  the 
defendant,  who  lives  at  No.  64  in  the  same  road, 
and  the  defendant  then  shot  the  dog  with  a 
iristol.  The  owner  of  the  dog  had  at  the  time 
of  the  hearing  of  the  information  commenced 
ui  action  against  the  defendant  for  the  value  of 
the  dog.  Whether  the  defendant  had  or  had  not  a 
nght  under  the  circumstances  to  shoot  the  dog  was 
nised,  bat  was  not  determined,  as  the  magistrate 
convicted  the  defendant  for  conduct  subsequent 
to  the  shooting  hereinafter  set  forth;  and  it  is 
to  be  assamed  for  the  purposes  of  the  case  that 
tas  shooting  the  dog  was  lawful. 

The  dog  was  shot  by  a  bullet  through  the  eye, 
ttnd  on  being  shot   fell  on  the  ground   at  the 
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defendant's  kitchen  door,  which  was  some  yards 
distant  from  the  road. 

The  defendant,  after  shooting  the  dog,  went 
immediately  to  the  house  of  the  owner  of  the 
dog  and  told  him  that  he  thought  he  had  shot 
his  dog ;  the  defendant  and  the  owner  then  went 
to  where  the  dog  was,  and  both  thought  the  dog 
was  dead. 

The  defendant  then  sent  for  a  policeman,  and 
on  his  arrival  took  the  dog  by  the  collar  to  draff 
him  into  the  road ;  the  dog  appeared  to  be  dea(£ 
and  the  defendant  believed  that  it  was  dead ;  but 
as  the  defendant  was  dragging  it  into  the  road 
the  dog  showed  signs  of  life ;  afcer  dragg^g  the 
dog  into  the  road,  which  he  did  in  the  presence 
of  the  owner  of  the  dog,  the  dog  gave  evident 
signs  of  life,  and  the  defendant  then  became 
aware  that  the  dog  was  alive  and  in  pain ;  the 
defendant  then  left  the  dog  in  the  road,  saying 
to  the  owner  of  it,  "  I  do  not  think  it  is  dead,  3 
you  like  to  look  after  it.'*  The  owner  of  the  dog 
replied,  "  You  shot  it,  you  must  see  to  it,*'  or 
words  to  that  efiEect ;  the  defendant  went  indoors. 

About  an  hour  afterwards,  that  is,  between  ten 
and  eleven,  another  constable  found  the  dog  in 
the  road  still  alive,  and  went  and  knocked  at  the 
defendant's  door  and  called  his  attention  to  the 
fact  that  the  dog  was  still  alive.  The  defendant 
refused  to  come  out,  and  did  not  kill  the  dog  or 
cause  it  to  be  killed.  The  injury  to  the  dog  was 
such  that  it  would  sooner  or  later  have  caused 
death,  and  would,  until  death  ensued  from  it, 
cause  great  pain,  and  the  only  mode  to  stop 
the  pain  was  to  kill  the  dog ;  and  the  defendant 
knew  the  extent  and  nature  of  the  iigury  when  he 
left  the  dog  in  the  road. 

The  dog  remained  lying  in  the  road  until  abont 
three  o'clock  in  the  morning,  when  it  was  found 
in  the  same  place  in  the  road  by  another  police- 
man in  great  agony,  shown  by  its  howling  and 
bodily  movements,  and  the  policeman  then  killed 
it.  The  howling  had  then  been  going  on  for  some 
time  in  the  road  nearly  opposite  the  defendant's 
house. 

It  was  contended  on  behalf  of  the  defendant, 
that  as  the  magistrate  assumed  for  the  purpose  of 
this  case  that  the  original  shooting  of  the  dog 
was  lawful,  the  not  killing  the  dog  afler wards,  or 
seeing  that  it  was  killed,  was  merely  an  act  of 
omission,  and  was  not  an  offence  within  the 
statute. 

The  magistrate  thought  that,  as  the  wound  from 
which  the  dog  suffered  was  caused  by  ihe  defen- 
dant, the  torture  caused  by  that  wound,  when  it 
was  allowed  to  continue,  continued  as  an  act  of  the 
defendant,  and  was  evidence  of  an  offence  within 
the  statute ;  and  if  there  was  evidence,  he  thought 
the  offence  bad  been  committed. 

He  accordingly  convicted  the  defendant,  and 
fined  him  bl.  and  28.  costs. 

The  question  for  the  opinion  of  the  court  is 
whether  the  conviction  was  legal. 

If  the  court  should  be  of  opinion  in  the  affir- 
mative, the  conviction  was  to  stand ;  if  in  the 
negative,  the  conviction  was  to  be  quashed. 

Grantham,  Q.O.  (with  him  Boddam)  appeared 
for  the  appellant,  but  in  the  course  of  his  argu- 
ment was  stopped  by  the  Court. 

Tennant  (with  him  Morton  Smith)  argued  for  the 
respondent. — ^This  is  not  the  case  of  a  mere  omis- 
sion to  slaughter  an  animal  known  to  be  in  great 
pain  and  incurable,  like  Everitt  v.  Davies  (26  W.  fi. 
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832) ;  there  a  mare  with  a  swollen  hoof  was 
allowed  by  the  owner  10  remain  alive  in  a  field, 
although  he  was  told  that  the  animal  was  incur- 
able, and  in  pain.  Kelly,  G.B;,  whilst  holding 
that  proceeding,  of  itself  to  be  no  offence,  said : 
'*  I  think,  however,  under  all  the  oiroumstanoes  of 
the  case,  that  the  real  question  which  the  magis- 
trates ought  to  have  considered  is  this,  whether 
the  owner,  by  turning  the  mare  into  a  field 
where  she  could  only  feed  by  moving  about  and 
suffering  intense  torture,  did  not  cause  and  pro- 
cure her  to  be  tortured  within  the  meaning  of 
the  Act.*'  An  exactly  similar  question  of  fact  has 
here  been  determined  by  the  magistrate  against 
the  appellant,  and  it  may  be  accurately  said,  upon 
these  iacts,  that  he  caused  or  procured  this  dog 
to  be  tortured. 

GocKBXTBN,  0. J.' — I  think  that  to  justify  a  con- 
yiotion  under  this  statute    the    torture  of    the 
animal  must  have  been  caused  intentionally.  Here 
it  is  to  be  taken  upon  the  magistrate's  finding 
that  the  dog  was  shot  justifiably.    The  defendant 
thought    he   had  killed  the  dog,  and  dragged 
it  into  the  road  merely  for  the  purpose  of  removing 
the  dead  body  off  his  premises.    It  was  when  the 
dog  was  in  the  road  the  defendant  found  that  it 
was  not  dead ;  any  man  of  common  humanity,  and 
not  made  of  the  hardest  materials,  would  then 
have   immediately  put   an   end  to  the  animal. 
Passively  it  was  inhuman  cruelty  to  do  otherwise; 
but  passive  cruelty  of  that  kind  is  not,  in  my 
opinion,  an  offence  provided  for  by  the  statute. 
There  was  no  intentional  infliction  of  pain  after 
firing  the  shot  which  is  to  be  taken  as  lawful. 
However  much  we  may  desire  to  punish  such  an  act, 
as  the  statute  does  not  provide  for  it,  we  cannot 
assume  the  functions  of  the  Legislature.    I  do 
not  see  why  such  an  act  of  passive  cruelty  should 
not  be  made  an  offence  punishable  in  the  same 
way  as  active  torture,  but  that  can  be  done  only 
by  the  Legislature. 

Mellob,  J. — The  shooting  not  being  unlawful, 
the  act  of  torture  is  not  in  this  case  anything  done 
by  the  defendant.  The  words  of  the  2Dd  section 
touch  only  a  person  who  actually  tortures  an 
animal  or  causes  or  procures  it  to  be  tortured. 
The  appellant's  only  act  which  in  any  way  caused 
the  torture  in  this  case  is  expressly  found  to  have 
been  legal.  Judgment  for  appellant. 

Solicitors  for  the  appellant.  Freeman  and  Both- 
amUy, 
Solicitor  for  respondent,  A.  Leelie, 


Fridani,  Ma/y  24, 1878. 
(Before  Gockbubn,  O.J.  and  Mellob,  J.) 

NUTTEB  V.  ACCBINOTON  LoCAL  BOABD.  (a) 

Local  hoard — Power  to  raise  level  of  turnpike  road 
— Liability  for  compensation  hy  arbitration — 
Maintenance  of  footway  only — 11  Sr  12  Vict.  c. 
63,  88.  68, 144—21  ^  22  Vict,  c  98,  s.  41. 

The  defendants,  hy  agreement  with  the  trustees  of  a 
turnpike  road  which  they  were  liahle  to  repair, 
resolved  to  take  upon  themselves  the  maintenance 
and  repairs  of  the  footway  only  of  this  road; 
the  defendants  afterwards  raised  the  level  of  this 
jooiway  and  thereby  caused  damage  to  the  plain- 
tiff t  whose  house  and  land  were  adjacent. 

T^ie  plaintiff  took  proceedings  to  obtain  compen- 
sation for  this  damage  under  sect.  144  of  the 
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Public  Hecdth  Act  1848,  and  was  awcurded  a  mdh 
stantial  amount  and  costs. 

Held,  in  an  action  upon  the  award,  that  sect.  41  of 
the  Local  Oovemment  Act  1858  does  not  empower 
a  local  board  to  take  upon  themselves  the  repair 
or  alteration  of  a  longitudinal  section  of  a  twn^ 
pike  road;  and  that  no  damage  done  by  a  local 
board  in  repairing  a  turnpike  road  under  that 
section  can  be  compensafsd  oy  arbitration  under 
the  Public  EeaMh  Act  1848. 

The  following  case  was  stated  by  an  arbitrator  for 
the  opinion  of  the  court  in  an  action  upon  an 
award : — 

1.  The  plaintiff  was  in  Sept.  1864,  and  is  now, 
the  owner  of  a  house  and  land  in  the  town  oE 
Accrington,  adjacent  to  a  certain  road  called 
the  Whalley-road. 

2.  The  defendants  became  in  1857  the  local 
board  of  health,  and  are  the  urban  sanitary  autho- 
rity for  the  town  and  district  of  Acorington  under 
the  provisions  of  the  Public  Health  Act  1848 
and  the  other  Acts  therewith  incorporated. 

3.  The  house  and  land  of  the  plaintiff,  and  that 
part  of  the  Whalley-road  adjacent  thereto,  are 
within  the  district  of  the  said  local  board. 

4.  By  Act  of  Parliament  of  the  twenty-ninth 
year  of  Gleorgelll.  a  turnpike  trust  was  established 
which  included  the  Whalley-road,  part  of  which 
was  within  and  some  part  without  the  district  o{ 
the  Accrington  Local  Board ;  and  such  trust 
expired  in  1874,  up  to  which  time  toll-gates  were 
maintained,  and  tolls  taken  at  various  parts  of  the 
road. 

5.  There  has  always,  for  fifty  years  at  least,  been 
a  footway  immediately  adjacent  to  the  plaintiffs 
premises,  and  previous  to  the  establishment  of  the 
local  board  the  turnpike  trustees  had  maintained, 
and  from  time  to  time  repaired,  the  footway  and 
the  carriage  way,  both  within  and  without  the 
local  boara  district,  with  the  exception  of  the 
pavement  within  the  local  board  district.  The 
carriage  way  adjacent  to  plaintiff's  property  had 
not  been  paved  at  the  time  the  footway  was  raised 
as  hereinafter  set  forth. 

6.  After  the  establishment  of  a  local  board,  and 
previous  to  the  year  1871,  by  agreement  betweeo 
the  local  board  and  the  turnpike  trustees,  the 
local  board  sometimes  provided  curbstones  for  the 
footpath  of  such  part  of  the  Whalley-road  as  was 
within  their  district,  and  the  trustees  put  them 
in ;  and  the  trustees  did  everything  that  was  done 
for  the  maintenance  and  repair  of  the  carriage 
way. 

7.  In  the  year  1864  the  trustees  communicated 
to  the  defendants  their  intention  of  erecting  a  toll- 
bar  in  another  turnpike  road  in  the  township  of 
Accrington  subject  to  the  same  trust ;  and  after- 
wards m  Feb.  1865  the  defendants,  in  order  to 
induce  the  trustees  not  to  erect  such  toll-bar, 
passed  the  following  resolution,  which  was  in  due 
course  communicated  to  the  trustees  and  accepted 
by  them : 

Besolved  that  the  propoeal  made  to  a  deputation  fioBi 
this  board  by  tiie  trnsteee  of  the  tnmpike  road  at  their 
meeting  of  Sept.  15tii  last  to  the  following  effect,  "  That 
the  lo<»l  board  should  take  ni>on  themselves  the  fnton 
repair  of  snoh  parts  of  the  tnmpike  road  within  their 
district  as  are  already  or  may  be  hereafter  pitched  with 
stone,  and  all  snoh  parts  of  the  footpath  aa  are  alrea47 
or  may  hereafter  be  flagged  at  least  a  yard  in  widtii, 
and  that  other  parta  of  the  road  and  footpaths  shall  ooa- 
tinne  to  be  repaired  by  the  trust,"  be  accepted  by  tiu> 
board. 
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8.  That  part  of  the  footpath  immediately  ad- 
joining the  plaintiff's  land  was  flagged  more  than 
a  yard  in  width  previons  to  1864 

9.  Previoas  to  1871  a  farther  agreement  had 
heen  entered  into  between  the  local  board  and  the 
tmstees,  whereby,  among  other  things,  the  trus- 
tees undertook  to  raise  the  level  of  the  carriage 
way  at  a  part  of  the  road  immediately  opposite 
the  house  and  land  of  the  plaintiff ;  and  the  defen- 
dants on  their  part  undertook  to  raise  the  foot- 
path to  a  corresponding  height. 

10.  In  or  about  the  month  of  May  1871,  in  exe- 
cution of  the  last-mentioned  agreement,  the  trus- 
tees raised  the  level  of  the  carriage  way  opposite 
to  the  plainti£E*s  house  and  land;  and  the  defen- 
dants raised  the  footpath  to  a  corresponding 
height. 

11.  The  plaintiff  sustained  damage  within  the 
meaning  of  sect.  144)  of  the  Public  Health  Act 
1848,  by  the  raising  of  the  footway  by  the  defen- 
dants, and  such  damage  was  the  necessary  and 
direct  result  of  the  raising  of  the  footpath,  and 
not  of  any  negligence  of  the  defendants  in  the 
execution  of  the  work.. 

12.  In  Oct.  1874  proceedings  against  the  defen- 
dants were  commenced  by  the  plaintiff  to  obtain 
compensation  under  the  provisions  of  the  Public 
Health  Act  1848,  and,  after  all  due  preliminaries 
required  by  the  Act  were  performed,  were  carried 
on  ex  parte  by  the  plaintiff,  and  on  the  19th  Jan. 
1875  an  award  was  published  whereby  the  defen- 
dants were  ordered  to  pay  to  plaintiff  1122.  o^rm- 
pensation  for  the  damage  she  had  sustained,  and 
a  further  sum  of  1112.  59.  Sd.  taxed  costs. 

13.  The  said  award  was  in  all  respects  a  good 
and  valid  award,  provided  that  the  damage  sus- 
tained by  the  plaintiff  was  a  proper  subject  for 
arbitration  and  compensation  within  the  meaning 
of  the  Public  Health  Act  1848,  and  the  other 
Acts  therewith  incorporated. 

14.  Neither  of  the  sums  of  1121.  and  1112.  58.  Sd. 
have  been  paid  by  the  defendants  to  the  plaintiff. 

15.  That  part  of  the  Whalley-road  which  is 
adjacent  to  plaintiff's  house  and  land  was  at  the 
time  the  footpath  was  raised  as  herein  men- 
tioned, and  is,  "  a  street,"  unless  the  court  find 
(1)  that.i  was  a  turnpike  road ;  and  (2)  rule  as  a 
matter  of  law  that  a  turnpike  road  is  excepted 
from  the  definition  of  street  within  the  true 
intent  and  meaning  of  the  Public  Health  Act 
1848  and  other  Acts  incorporated  therewith. 

The  questions  for  the  opinion  of  the  court  are : 
(1)  Whether  the  daim  of  the  plaintiff  was  a  claim 
within  the  true  intent  and  meaning  of  the  Public 
Health  Act  1848,  and  other  Acts  incorporated 
therewith.  And  (2)  whether  the  arbitrator  had 
aothority  to  make  such  award,  and  whether  the 
said  awwrd  is  good  and  binding  upon  the  defen- 
dants. 

The  court  to  direct  for  whom  judgment  is  to 
be  entered  with  the  costs  of  the  causo  and  special 
case,  unless  upon  application  made  on  the  hearing 
for  good  cause  shown  the  court  shall  otherwise 
order. 

Forbes  arflrued  for  the  plaintiff.— By  sect.  41  of 
the  Local  Government  Act  1858  (21  &  22  Vict.  c. 
^8),  "  It  shall  be  lawful  for  any  local  board,  by 
agreement  with  the  trustees  of  any  turnpike  road, 
or  with  any  corporation  or  person  liabl^  to  repair 
^^y  street  or  road  or  any  part  thereof, . .  /  ->  take 
opon  themselves  the  maintenance,  rep^  *ns- 
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ing,  or  watering  of  any  such  street,  or  any  part 
thereof ....  or  of  any  part  of  the  said  roads  within 
their  district,  «...  on  such  terms  as  the  local 
board  and  the  trustees  or  corporation  or  person  or 
surveyor  aforesaid  may  agree  upon  between  them- 
selves." By  sect.  4,  '*  This  Act  shall  be  construed 
together  with  and  be  deemed  to  form  part  of 
the  Public  Health  Act  1848,  ....  and  the  pro- 
visions of  each  of  the  said  Acts  shall,  so  far  as 
may  be  consistent  with  the  provisions  of  this  Act, 
respectively,  be  applicable  to  all  matters  and 
things  arising  unaer  the  other  Act."  And  by 
sect.  144  of  the  said  Public  Health  Act  1848 
(11  &  12  Vict.  c.  63)  it  is  enacted  that  "  full  com- 
pensation shall  be  made  out  of  the  general  or 
special  district  rates  to  be  levied  under  this  Act  to 
all  persons  sustaining  any  damage  by  reason  of 
the  exercise  of  any  of  the  powers  of  this  Act ; 
and  in  case  of  dispute  as  to  amount  the  same  shall 
be  settled  by  arbitration  in  the  manner  provided 
by  this  Act."  The  defendants,  under  the  41st 
section  of  the  Act  of  1858,  took  upon  themselves 
the  maintenance  and  repair  of  part  of  this  road ; 
and  in  raising  the  level  of  the  footway,  which  may 
be  included  in  the  repair  which  they  undertook, 
the  defendants  caused  damage  to  the  plaintiff  by 
reason  of  the  exercise  of  the  powers  of  an  Act 
which  is  to  form  part  of  the  Act  of  1848.  Express 
power  is  given  to  local  boards,  by  sect.  68  of  the 
Act  of  1843,  to  cause  the  soil  of  any  street,  being 
or  which  at  any  time  becomes  a  highway  to  be 
raised,  lowered,  or  altered  as  they  may  think  fit ; 
whether  houses  form  a  street  or  not  was  decided 
by  Beg,  v.  Fullford  (33  L.  J.  122,  M.  C),  to  be  a 
question  of  fact,  and  the  arbitrator  has  here  found 
tnat  this  part  of  Whalley-road  is  a  street. 

Crompton  for  tlie  defendants. — The  plaintiff's 
proper  remedy  for  this  damage  would  have  been  by 
action,  to  which  the  defendants  might  have  pleaded 
any  justification  which  they  could  have  derived 
from  the  authority  of  the  turnpike  trustees  which 
was  transferred  to  them : 

Mill  T.  Hawker,  L.  Bep.  10  Ex.  92. 

There  is  no  provision  by  which  damage  can 
be  recovered  by  arbitration  for  this  injurv. 
Sect.  68  of  the  Act  of  1848  does  not  apply 
to  longitudinal  sections  of  a  street,  nor  does  it 
apply  to  turnpikes.  And  sect.  41  of  the  Act  of 
1858,  which  applies  to  turnpikes,  gives  no  power 
to  raise  the  level  of  any  part  of  them.  If  it  had 
been  intended  to  give  a  board  the  same  powers 
with  respect  to  turnpikes  as  they  had  with  respect 
to  streets  by  sect.  68  of  the  Act  of  1848,  it  would 
have  been  easy  to  state  as  much  in  sect.  41  of  the 
Act  of  1858.  The  case  of  SotUhampion  and  Itchin 
Bridge  Company  v.  Local  Board  of  Southampton 
(8  E.  &  B.  801)  is  an  authority  that  an  action  is 
the  proper  remedy  for  a  wrong  which  is  not  the 
subject  of  compensation  under  sect.  144  of  the 
Public  Health  Act  1848. 

Forbes  in  reply. 

CocKBURN,  O.J. —I  consider  this  a  shabby  de- 
fence, but  our  judgment  can  only  be  for  the  de- 
fendants. I  seriously  doubt  whether  the  4l3t 
section  of  the  Act  of  1858  has  any  application  to 
repairs  of  a  longitudinal  section  of  a  road ;  without 
that,  the  defendants  had  no  power  to  make  the 
agreement  contained  in  their  resolution  of  Feb. 
1865.  A  local  board  may  by  that  section  take 
J  upon  themselves  the  maintenance  or  repair  of  any 
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street  or  road  or  any  part  thereof;  but  the  words 
themselves  and  the  subsequent  proyisions  oon- 
ceminf!^  mortgages  of  the  tolls  oontain  nothing 
pointing  to  a  division  of  a  length  of  road  for  the 
purposes  of  repair,  so  that  the  responsibility  for  a 
transverse  section  should  be  on  more  than  one 
body.  I  base  my  judgment,  however,  chiefly  on 
the  other  eround  of  objection  by  the  defendants, 
viz.,  that  this  is  not  damase  under  sect.  144  of  the 
Act  of  1848,  by  reason  of  tne  exercise  of  any  of  the 
powers  of  that  Act.  The  part  of  the  Act  which 
deals  with  the  management  of  streets  begins  at 
the  68th  section,  which  enacts  "  That  all  present 
and  future  streets  being,  or  which  at  any  time 
become  highways  within  any  district,  and  the 
pavements,  stones,  and  other  materials  thereof, 
and  all  buildings,  implements,  and  other  things 
provided  for  the  purposes  thereof  by  any 
surveyor  of  highways,  or  by  any  person  serving 
the  office  o(  surveyor  of  highways,  shall  vest 
and  be  under  the  management  and  control  of 
the  said  local  board  of  nealtfa.  And  the  said 
local  board  of  health  shall  from  time  to  time 
cause  all  such  streets  to  be  levelled,  paved, 
flagged,  channelled,  altered  and  repaired,  as  and 
when  occasion  may  reqaire.  And  they  may  firom 
time  to  time  cause  the  soil  of  any  such  street  to 
be  raised,  lowered,  or  altered  as  they  may  think 
fit,  and  place  and  keep  in  repair  fences  and  posts 
for  the  safety  of  foot  passengers."  This  section 
refers  only  to  streets  which  are  highways,  and  not 
at  all  to  turnpike  roads;  there  is  no  section  of 
that  Act  wlucn  treats  at  all  of  such  roads.  By 
the  Act  of  1858,  however,  for  the  first  time  a 
board  may  agree  with  turnpike  trustees  to  repair 
or  maintain  turnpike  roads;  the  powers  and 
liabilities  which  the  board  may  undertake  are  only 
those  of  the  trustees  who  transfer  them ;  and  even 
if  the  words  "  maintenance  and  repedr "  include 
alteration  of  level,  there  is  no  provision  for  com- 
pensation by  arbitration  for  any  damage  caused  by 
the  board  in  dea..ng  with  such  turnpikes.  The 
only  remedy  which  the  plaintiff  could  have  had 
against  the  turnpike  trustees  for  the  damage  he 
has  suffered,  before  the  defendants  undertook  the 
repair  of  this  road,  must  have  been,  if  any  remedy 
existed,  by  action.  It  is  not  necessary  to  decide 
whether  there  was  such  a  remedy ;  clearly  there 
was  none  by  arbitration,  nor  can  there  be  any  by 
that  means  against  the  defendants  now.  I  much 
regret  that  the  plaintiff  has  been  put  to  this 
useless  expense,  but  I  think  he  cannot  possibly 
recover  the  compensation  to  which  he  is  thus 
found  to  be  entitled. 

Mellob,  J. — I  am  of  the  same  opinion  on  both 
points,  but  my  viejv  of  the  first  objection  is  much 
stronger  than  that  of  my  Lord.  It  might  be  con- 
venient to  divide  a  road  transversely  into  parts  for 
the  purposes  of  repair,  but  I  cannot  think  that 
the  4lBt  section  of  the  Act  of  1858  was  ever  in- 
tended to  distribute  longitudinal  sections  of  a 
road  between  different  repairing  bodies.  Such  a 
proceeding  would  introduce  a  double  jurisdiction 
in  the  same  area,  and  could  not  have  been  oon- 
tem  plated  by  the  Legislature.  I  think,  therefore* 
that  it  was  not  in  the  power  of  the  defendants  to 
make  the  agreement  contained  in  their  resolution, 
and  any  damage  resulting  to  the  plaintiff  in  carry- 
ing it  out  was  not  by  reason  of  the  exercise  of  any 
of  the  powers  of  either  of  the  Acts  of  1848  or  1858. 

Judgment  for  defendants. 


Solicitors  for  the  plaintiff,  Ridadaie,  (haddock^ 
and  RvdedaU,  for  Bobinson  and  Sofu,  Blaokbam. 

Solicitors  for  defendants,  Johnson  and  WeatheralL 


SatwrdoAi,  Jtme  1, 1878. 

(Before  Gogkbu&n,  O.J.  and  Mblu)B»  J.) 

BoBiNsoK  (app.)  V.  Stbvbvitt  (reBp.)(a) 

,  Highway  —  LiahUUy  of  surveyor — OorwicHon  for 

'     neglecting  to  repair — Evidence  vfUhowt  vidto — 

'     5^6  ra.  4,  c.  60,  M.  20  ^  94. 

By  sect,  20  of  the  Highway  Act  1835,  if  a  surveyor 
shaU  neglect  his  duty  %n  anything  required  of 
him  hy  that  Act,  for  which  no  parOeuldUr  penaUy 
is  imposed,  he  shall  forfeit  for  every  such  offence 
any  sum  not  exceeding  51. 

By  sect.  94,  if  any  highway  is  out  of  repair,  justices 
may  order  a  view,  and  if  satisfied  thereof  upon 
the  view,  may  convict  the  surveyor  who  is  liable 
for  the  repair  in  any  penalty  ruit  exceeding  5L, 
and  shaiU  make  an  oraer  appointing  a  time  for 
the  necessary  repair. 

Justices  convicted  the  appeUant,  a  surveyor,  under 
sect,  20,  upon  evidence  in  thfi  ordinary  way,  of 
neglecting  his  duty  by  neglecting  to  repair  afoot' 
pcUhfor  which  he  was  liable. 

Held,  upon  a  case  stated,  that  the  justices  could 
convict  for  non-repair  only  upon  adopting  the 
course  provided  by  sect,  9 1 ;  and  thait  this  con- 
viction  was  therefore  bad. 

This  was  a  case  stated  by  two  of  Her  Majesty's 
justices  in  and  for  the  parts  of  Elesteven,  in  the 
county  of  Lincoln,  under  the  statute  20  &  21  Yiot. 
c.  43,  for  the  purpose  of  obtaining  the  opinion  of 
the  court  on  the  (questions  of  law  which  arose 
before  them  as  hereinafter  stated. 

1.  On  the  10th  Dec.  1877  an  information  was 
preferred  by  Thomas  Stevenitt  (hereinafter  called 
the  respondent)  against  John  Robinson  (herein- 
afber  called  the  appellant),  under  sect.  20  of  the 
Highways  Act  (5  &  6  Will.  4,  c.  50),  charg^infi;  for 
that  he,  the  said  appellant,  on  the  3rd  Dea  1877, 
at  the  parish  of  Oaytnorpe,  in  the  said  parts  and 
county,  then  being  the  surveyor  of  the  higrhways 
for  the  said  parish,  unlawf  oily  did  neglect  his  duty 
as  such  surveyor  by  then  and  there  neglecting  to 
repair  a  certain  footpath  in  the  town  street  of 
Oaythorpe,  leading  from  Oaythorpe  towards  New- 
ark, as  he  was  required  to  do  by  the  Act  of  the 
5  <&  6  Will.  4,  c.  50,  contrary  to  tne  same  statute. 
The  information  came  on  for  hearing  before  four 
of  Her  Majesty's  justices  of  the  peace,  acting  in 
special  sessions  in  and  for  the  division  of  Slealord, 
in  the  said  parts,  on  the  17th  Dec.  1877,  and  was 
adjoamed  at  the  request  of  the  appellant's  soli- 
citor. At  this  hearing  no  question  was  raised  by 
or  on  behalf  of  the  appellant  as  to  the  jurisdiction 
of  the  justices  to  hear  and  determine  the  case  ander 
sect.  20  of  the  Highway  Act  (5  <fe  6  Will.  4,  c.  50). 

2.  At  the  special  sessions,  holden  at  the  place 
before  mentioned  on  the  7th  Jan.  1878,  the  said 
information  again  came  on  for  hearing  before 
three  of  Her  Majesty's  justices  of  the  peaoe  acting 
in  and  for  the  said  division. 

3.  Before  the  hearing  of  the  case  on  the  last- 
named  day,  the  appellant's  solicitor  raised  an 
objection  to  the  jurisdiction  of  the  justices,  on  the 
ground  that  tho  information  ought  not  to  have 
been  preferred  under  sect.  20  of  the  Highway  Act, 
and  tnat  proceedings  ought  to  have  been  taken 

(a)  Beported  bj  M.  W.  KcKillab,  Esq.,  BaRlstor^t-LAW. 


MAOISTBATES'  OASES. 


291 


Q.B.  DiY.]   The  M^tob,  ^.,  07  Monkouth,  avd  Chuschwasdxv,  Ac.,  or  Mobmouth.   [O.P.  Div. 


under  sect.  94  of  the  same  Act,  and  could  not  be 
taken  under  any  other  section  than  the  latter. 
The  iastiees  ovennled  this  objection,  and  pro- 
ceedea  to  hear  the  case,  when  it  was  proved  that 
the  footpath  in  question  had  been  wnoUy  picked 
op  for  the  purpose  of  making  a  new  and  better  path 
in  the  month  of  September  last,  and  was  left  in  a 
rough  state  covered  with  broken  stones,  and  unfit 
for  use  as  a  public  footpath,  from  that  time  up  to 
3rd  Dec.  last,  the  day  named  in  the  information, 
and  therefore  they  oouvicted  the  appellant  and 
fined  him  Is,  with  costs.  On  the  part  of  the 
appellant  it  was  contended  that  he  was  not  able  to 
procure  gravel  to  form  the  surface  of  the  footpath 
Wore  the  day  named  in  the  information ;  but  this 
was  not  proved  to  the  satisfaction  of  the  iustices^ 
who  were  of  opinion  that  due  diligence  had  not 
been  used  in  reinstating  the  fcotpath  in  question. 

4.  The  appellant  bemg  dissatisfied  with  the 
determination  upon  the  hearing  of  the  said  in- 
formation as  being  erroneous  in  point  of  law, 
duly  applied  to  the  said  justices  to  state  and 
sign  a  ca^e  setting  forth  the  facts  and  grounds  of 
such  determination  as  aforesaid  for  the  opinion  of 
this  court,  and  duly  entered  into  a  recognisance  ad 
required  by  the  said  statute  in  that  behalf.  And 
the  said  justices,  in  compliance  with  the  said 
application  and  the  provisions  of  the  said  statute, 
stated  this  case. 

5.  The  questions  of  law  arising  on  the  above 
statement  for  the  opinion  of  tnis  court  are, 
whether  the  justices  had  jurisdiction  to  hear  and 
determine  the  information,  and  convict  the  appel- 
lant under  sect.  20  of  the  Highway  Act  (5  a  6 
Will.  4,  c.  50),  or  whether  thev  ought  to  have 
followed  the  course  prescribed  by  sect.  94  of  the 
same  Act,  previously  to  hearing  the  case,  and 
before  they  had  junsdiction  to  convict  the  appellant. 

6.  If  the  court  should  be  of  opinion  that  the 
said  conviction  was  le^Uy  and  properly  made,  then 
the  said  conviction  is  to  stand ;  out  if  the  court 
should  be  of  opinion  otherwise,  then  the  said 
conviction  is  to  be  quashed,  or  the  court  is  to 
make  such  other  order  as  to  the  court  may  seem  fit. 

Evans  argued  for  the  appellant. — No  doubt  sect. 
20  of  the  Highway  Act  1835  (5  <fe  6  Will.  4,  c.  50) 
provides  a  penalty  for  certain  offences  created  by 
the  Act,  but  it  does  not  give  an  alternative  mo<le 
of  convicti<m  for  non-repair  to  that  which  is  par- 
ticularly enacted  in  sect.  94.  By  sect.  20  it 
appears  "that  if  any  surveyor  or  district  surveyor, 
or  assistant  surveyor,  shall  neglect  his  duty  in 
anything  required  of  him  by  this  Act,  for  which 
no  particolar  penalty  is  imposed,  he  shall  forfeit 
for  every  such  offence  any  sum  not  exceeding  51." 
This  applies  to  the  offence  of  neglecting  to 
impound  cattle  under  sect.  74;  and  probably,  if 
the  conviction  be  proper!^  worded,  to  an  offence 
onder  sect.  73 ;  although  a  conviction  purporting 
to  be  under  sects.  20  and  73  was  held  bad  in  Morgcm 
V.  Leach  (10  M.  &  W.  558).  By  sect.  94,  if  any 
highway  is  out  of  repair,  and  information  is  duly 
siven  thereof,  a  justice  may  summon  the  surveyor 
of  the  parish  chargeable  with  such  repairs  to 
appear  before  justices  at  special  sessions;  "and 
the  said  justices  shall  either  appoint  some  com- 
petent person  to  view  the  same  and  report  thereon 
to  the  justices  in  special  sessions  assembled,  on  a 
certain  day  and  place  to  be  then  and  there  fixed, 
^  which  the  said  survevor  of  the  highways  or 
other  part  J  as  aforesaid  shall  be  directed  to  attend; 
or  the  said  juatioes  shall  fix  a  day  whereon  they 


or  any  two  of  them  shall  attend  to  view  the 
said  highway;  and  if  to  the  justices  at  such 
special  sessions,  on  the  day  and  at  the  place 
so  fixed  as  aforesaid,  it  shall  appear  either 
on  the  report  of  the  said  person  so  appointed 
by  them  to  view,  or  on  the  view  01  such 
justices,  that  the  said  highway  is  not  in  a  state  of 
thorough  and  effectual  repair,  they,  the  said  jus- 
tices at  such  last-mentioned  special  sessions,  shall 
convict  the  said  surveyor  or  other  party  liable  to 
the  repair  of  the  said  highway  in  any  penalty  not 
exceeding  five  pounds,  and  shall  make  an  order 
on  the  said  surveyor  or  other  person,  or  bodies 

golitic  or  corporate  liable  to  repair  such  highway, 
y  which  order  they  shall  limit  and  appoint  a  time 
for  the  repairing  of  the  same."  It  does  not 
appear  upon  the  case  that  any  view  of  this  foot- 
path was  had,  and  it  must  be  taken  that  the 
justices  did  not  convict  under  this  sect.  94. 
The  respondent  did  not  appear. 

GocKBURN,  G.J. — I  think  this  conviction  cannot 
stand.  Sect.  94  provides  a  particular  course  to 
be  adopted  before  a  conviction  for  non-repair  of  a 
highway,  which  the  justices  in  this  cane  altogether 
neglected.  There  is  also  a  particular  penalty  of 
5L  imposed  by  that  section  for  the  offence,  and  it 
is  required  that  the  justices  shall  further  order  a 
time  for  repairing  the  highway.  This  being  so, 
sect.  20  does  not  apply  to  this  offence.  It  enacts 
that  if  a  surveyor  shall  neglect  his  duty  in  any- 
thing required  of  him  by  this  Act,  for  which  no 
particular  penalty  is  imposed,  he  shall  forfeit  the 
penalty  therein  provided.  There  are  offences 
created  by  Uie  Act  to  which  that  section  may 
apply,  but  it  cannot  apply  to  a  surveyor's  neglect- 
ing to  repair  a  highway. 

MiLLOB,  J. — I  am  entirely  of  the  same  opinion. 
The  conviction  must  be  quashed. 

Judgment  for  the  appellant. 

Solicitors  for  appellant.  Sharp  and  Ulliihome, 
for  0.  E.  BieeiU,  Sleaford. 


COMMON  PLEAS  DIVISION. 

Friday,  Feb,  8  and  22. 
(Before  Gbovb  and  Likdley,  JJ.) 

The  Matob.,  Alds&usn,  amd  Bu&gxssxs  of  thz 
BoKonoH  or  Monmouth  (bt  thb  Town  Council) 

AND    THE   ChUBCUWABDENS   AND    OVBBSEBBS   AND 

Assistant  Ovebsbbbs  or  the  Pabish  of  Mon- 

XOUTH.(a) 

Bating — Public  Health  Acts — Local  Paving  Act — 
Town  and  borough  of  Monmouth — Qeneral  raitt 
invaUd^Im/plied  exemption — 58  Geo.  3,  0.  81 
{local  and  personal),  35  ^  ^6  Viet,  c  79,  37  A*  38 
Vict,  c.  89,  38  ^  39  VicL  c.  55. 

By  a  local  Act  (58  Qeo.  3, '  c.  81)  certain  persons 
therein  mentioned  were  appoirUed  commissioners 
for  the  purpose  of  paving  the  footways  and  cleans' 
ing,  ligMing,  and  watching  the  streets  in  the  town 
of  Monmouth.  By  s.  59,  '*  the  said  commis* 
sioners  shall  and  are  hereby  authorised  and  re 
quired  once  in  every  year  to  rale  and  assess  any 
sum  not  exceeding  one  shilling  in  the  pound  upon 

or  in  respect  of  all  houses,  ^c beina  within 

the  limits  of  the  said  town  of  Monmouth."  By 
s.  67,  "  aU  and  every  person  or  persons  paying 
the  rates  and  assessments  hereby  authorised  to  be 
levied  vnthin  the  said  town  shall  be  and  they  and 

(a)  lUporttd  by  ▲.  H.  BnTUtiov,  Esq.,  Bmistar-At-Law. 
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every  of  them  u  and  are  hereby  exempted  and 
diactiarged  from  all  charges    and    expeneee  of 
paving,  lighting,  watching,  deaneing,  or  fencing 
off  any  part  or  parte  of  the  footwa/ye  and  cross 
paths  of  the  said  town  and  borough,**     By  the 
Public  Health  Act  1872  the  borough  ofMonmotUh 
(within  which  was  the  town  of  Monmouth)  was 
created  an  urban  sanitary  district,  and  the  mayor, 
aldermen,  and  burgesses  of  the  borough  acting  by 
the  town  council  the  urbam,  sanitary  authority  for 
such  district.    By  s.  16,  "  All  expenses  incurred 
or  payal>le  by  an  urban  sanitary  authority  under 
the  Sanitary  Acts  shall  \  ,  .  ,  be  defrayed  .... 
in  the  case  of  the  council  of  a  borough  out  of  the 
borough  fund  or  borough  rate**  By  the  Sanitary 
Law  Amendment  Act  1874^  aH  the  powers  and 
duties  of  the  commissioners  under  the  said  Local 
Paving  Act  relating  to  any  objects  or  purposes  of 
the  Sanitary  Acts  were  transferred  to  the  council. 
By  the  Public  Health  Act  1876,  s,  144,  "  Every 
urban    authority   shall,    unthin    their    district, 
exclusively  of  any  other  person,  execute  the  office 
of  arid   be  surveyor  of    highways,  and    have, 
exercise,  and  be  subject  to  aU  the  powers,  autho* 
riiies,  duties,  and  liabilities  of  surveyors  of  high' 
ways.**    By  s,  207,  "All  expenses  incurred  or 
payable  by  any  urban  authority  in  the  execution 
of  this  Act,  and  not  otherwise  provided  for,  shall 
be  charged  on  and  defrayed  out  of  the  district 
fund  and  general  district  rate  leviable  by  them 
under  this  Act,**     The  town  council,  as  the  urban 
sanitary  authority  for  the  borough  of  Monmouth, 
made  a  general  borough  rate  to  meet  expenditure, 
which  included  the  paving,  lighting,  and  deans- 
ii^  of  the  town,    A  ratepayer,  who  occu/pied  a 
house  within  the  borough,  btU  outside  the  town  of 
Monmouth,  appealed  on  the  ground  that  the  rate 
was  made  in  part  for  raising  money  towards  de- 
fraying  the  expenses  of  carrying  the  Monmouth 
Paving  Act  into  execution. 
Held,  that  the  rate  was  invalid. 

Oasb. 

1. 1'uiB  is  a  special  case,  stated  by  consent  ander 
the  provisions  of  12  &  13  Vict.  c.  45,  s.  11,  in  order 
to  have  determined  the  question  of  the  validity  of 
a  rate  made  by  the  churchwardens  and  overseers 
of  the  parish  of  Monmouth. 

2.  The  borough  of  Monmouth  is  one  of  the 
boroughs  mentioned  in  schedule  A,  5  &  6  Will.  4, 
0.  IQ,  and  the  corporation  consist  of  the  mayor, 
four  aldermen,  and  twelve  councillors.  The  area 
of  the  borough  includes  the  whole  of  the  parish 
of  Monmouth  and  a  considerable  part  of  the  ad- 
joining parish  of  Dixton,  a  plan  of  the  said  borough 
accompanies  and  forms  part  of  this  case. 

3.  By  an  Act  of  Parliament  of  58  Geo.  3,  o.  81, 
intituled  "  An  Act  for  paving  the  footways  and 
cleansing,  lighting,  and  watching  the  streets  in 
the  town  of  Monmouth,"  certain  persons  therein 
mentioned  were  appointed  commissioners  for  the 
purpose  of  executing  the  said  Act  so  far  as  related 
to  the  paving,  repairing,  cleansing,  lighting,  and 
watching  the  said  town.  A  copy  of  the  said  Act 
accompanies  this  case. 

4.  Sect.  28  is  as  follows : 

And  in  order  that  the  footvrays  of  the  streets,  lanes, 
and  other  public  passages  and  places  within  the  said 
town  and  borousrh  may  be  properly  paved  and  repaired, 
and  that  the  said  streets,  lanes,  and  other  passages  may 
be  lighted,  cleaned,  and  watched,  be  it  further  enacted 
that  from  and  immediately  after  the  parsing  o^  this  Act 
the  property  of  and  in  all  the  pre^en'  and  future  piivo. 


ments  in  the  streets,  lanes,  and  other  pablio  paasaflpeaand 
places  within  the  said  town,  in  the  rootways  and  of  all 
materials,  implements,  waton  houses,  stands,  lamp  irons, 
posts,  and  other  things  which  ahall  be  provided  for  the 
purposes  of  this  Act,  and  all  the  soil,  dnng,  manure,  and 
dirt  which  shall  arise  or  be  made  in  any  of  the  said 
streets,  lanes,  passages,  and  places,  and  of  aU  ashesa 
oinders,  dirt,  and  rabbish  to  be  taken  and  oaxried  aw^ 
from  the  houses  in  the  said  streets,  lanes,  paaaages, 
and  places,  shall  belong  to  and  be  the  property  of 
and  uie  same  are  hereby  vested  in  the  mayor  of  the  said 
town  of  Monmouth  for  the  time  being  in  trust  for  the  said 
commissioners ;  and  he  is  hereby  aathorised  to  bring 
or  oanse  to  be  brought  an  action,  or  to  prefer  any  bill  of 
indiotment,  as  the  case  shall  require,  against  any  petaon 
or  persons  whomsoever  who  snail  steal,  take,  or  cazry 
away,  detain,  spoil,  injure,  or  destroy  any  of  the  matters 
or  things  herein  so  mentioned  and  vested,  or  any  part  or 
parts  thereof. 

5.  Sect.  30  is  as  follows  : 

Provided   always,   and  be  it  further  enacted,   that 
nothing  in  this  Act  contained  shall  extend  or  be  oon- 
stmed  to  extend  to  any  of  the  roads,  ways,  or  paseages 
which  have  been  usually  paved,  amended,  or  repaired  by 
the  trustees  acting  in  the  execution  of   an  Aot  of  the 
fiftieth  year  of  the  reign  of  his  present  majesty,  intituled 
"An  Aot  for  enlarging.the  term  and  powers  of  "three  Aots 
of  his  late  and  present  majesty  for  repairing  several  roads 
therein  mentioned  leading  to  through  and  from  the  town 
of  Monmouth,  and  for  Tnaking  a  new  piece  of  road  oom- 
municating  therewith,  nor  to  anjr  part  or  parts  of  tlie 
oarziage  roads  and  ways  only  wmoh  have  been  naoally 
repaired  by  the  inhabitants  at  Iwrge  of  the  pariah  of 
Monmouth,  except  or  so  far  as  may  be  necessary  for  the 
purposes  of  this  Aot,  or  such  part  or  parts  of  the  said 
roads  as  the  said  commissioners  shall  oontraot  with  the 
trustees  of  such  roads,  or  with  the  surveyors  of  the  high- 
ways of  the  parish  of  Monmouth  for  the  paving,  main- 
taining,  or  repairing,    whioh  contract  or   oontraota  it 
shall  be  lawful  for  the  said  commissioners  to  make  and 
enter  into. 

6.  Sect.  31  is  as  follows : 

And  be  it  further  enacted  that  it  shall  be  lawful  for  the 
■aid  comnussioners,  and  they  are  herebv  authorised  and 
empowered  to  new  ^itoh  and  pave  any  of  the  footwavs  of 
the  streets,  lanes,  highways,  public  pastages,  and  plaoes 
in  the  said  town,  and  from  time  to  time  when  and  so 
often  as  they  shall  think  proper,  to  cause  all  or  any  of 
the  present   or  future  pavements  or  footways  in  the 
several  streets,  lanes,  and  plaoes  in  the  said  town  to  be 
taken  up,  raised,  lowered,  altered,  relaid,  pitched,  paved, 
or  repaized  in  such  manner  as  the  said  oommiaaionezs 
may  think  proper.    And  that  the  footways  in  the  several 
streets  and  places  where  the  same  can  properly  be  set 
and  left  shall  be  laid  with  a  pavement  of  flagstone,  and 
also  to  cause  the  said  several  streets,  lanes,  passages,  and 
places  within  the  said  town   to  be  cleansed,   and   all 
nuisances  and  encroachments  therein  to  be  removed,  and 
the  present  drains,  sinks,  gutters,  and  wateroonrses  for 
conveying  the  water  off,  and  from  the  said  streeis,  lanes, 
passages,  and  plaoes  to  be  amended,  repaired,  oleansed, 
scoured,  and  new  ones  be  made  in  such  manner  as  the 
commissioners  shall  think  proper.    And  if   the  parties 
who   shall    be   respectively  ordered    to  remove   snoh 
nuisances  or  encroachments  shall  not  remove  the  same 
within  twodays  after  notice  in  writing  given  by  the  clerk  of 
the  said  c .mmissioners,  they  shall  respectively  forfeit  a 
sum  not  exceeding  the  sum  of  208..  to  be  recovered  before 
one  of  the  justices  of  the  peace  in  like  manner  as  the  penal- 
ties herein  duected  to  be  reoovered  under  this  Aot.    And 
that  if  anv  person  or  persons  shall  at  any  time  hereafter, 
without  the  consent  or  approbation  of  the  said  oommis- 
siouprs,  si^ed  by  the  clerk,  make  or  cause  to  be  roads 
any  alteration  in  the  form  of  the  pavement  of  any  street, 
lane,  public  passage,  or  place  by  this  Act  directed  to  be 
paved  or  repaved,  such  person  or  persons  shall,  at  his  or 
their  responsibiltty  (within  five  days  after  notice  being 
given  for  that  purpose  by  the  said  clerk),  put  the  pave- 
ment which  shall  have  been  so  altered  into  tiie  same  form 
and  condition  as  it  was  on  or  before  making  such  further 
alteration,  or  in  such  other  manner  as  the  said  derk  shall 
direct  in  writing,  and  in  case  of  negleot  or  refusal  so  to 
do,  then  the  said  commissioners  »hall  and  may  oaose  the 
same  to  be  done,  and  the  expense  and  charges  thereof 
shall  be  borne  and  defrayed  by  the  person  or  persons  so 
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neglectiiig  or  lefusixig  the  same  to  be  recoYored  (in  oaee 
of  aon-payment  thereof  apon  demaAd)  in  like  manner  as 
•07  penalty  is  hereinafter  anthoriaed  or  directed  to  be 
rBoorered. 

7.  Sect.  59  is  as  follovra  * 

And  for  raising  money  towards  answering  and  defray- 
ing the  charges  and  expenses  of  carrying  this  Act  into 
execation,  be  it  farther  enacted  that  the  said  oommis. 
miasioners  shall,  and  are  hereby  authorised  and  required 
once  in  eyery  year,  to  rate  and  assess  any  sam  not  ex- 
ceeding one  shilling  in  the  pound  upon  or  in  respect  of  all 
houses,  waiehouses,  shops,  cellars,  yaults,  stables,  ooach 
houses,  brewhouses,  granaries,  nuuthouses,  and  buildings 
which  are  already  built  or  made,  or  which  shall  hereafter 
be  built  or  made,  and  upon  the  sereral  gardens,  yards,  or 
lands  thereto  respeotiTely  belonging  and  adjoining,  and 
upon  all  gardens,  orchards,  paddocks,  closes,  tenements, 
and  hereditaments  adjoining  to  or  occupied  with,  or 
usually  considered  as  appurtenant  to  such  buildings  not 
exoeediog  a  distance  of  iw  vards  from  the  pre^eot  turn- 
pike gates,  if  the  paying  shall  be  continued  up  to  the 
same,  and  being  within  the  limits  of  the  said  town  of 
Monmouth,  according  to  the  rate  or  charge  made  upon 
the  same  hereditaments  for  the  repair  of  the  highways 
for  the  parish  of  Monmouth  for  the  year  preceding,  and 
the  first  year  for  which  such  rates  or  assessments  shall  be 
made,  shall  commence  at,  and  be  computed  from,  the  day 
or  tim-;  to  be  fixed  for  that  purpose  by  the  said  commis- 
moners,  ,at  a  meeting  of  which  one  calendar  month's 
notice  sliall  be  giyen,  to  be  fixed  on  the  town  hall,  and  at 
which  one  half  of  the  commissioners  shall  be  present ;  and 
tile  moneys  so  to  be  rated  or  assessed  shall  from  time  to 
time  be  half-yearly  paid  to  the  collector  or  collectors  to 
be  appointed  as  aforesaid,  and  in  order  the  better  to 
ascertain  and  make  such  rates  or  assessments  the  sur- 
yeyors  of  the  highways  of  the  said  parish  shall,  and  are 
hereby  required,  at  all  seasoiable  times,  to  permit  the 
laid  commissioners  or  any  of  them  and  their  clerk,  and 
also  the  said  collectors,  to  peruse  and  inspect  the  rates,  and 
asiessments  made  for  the  repair  of  the  said  highways  for 
the  year  then  next  preceding,  and  to  take  a  copy  or  c  ipies 
thereof,  and  eyery  such  survejor  refusing  to  comply 
therewith  shall  forfeit  and  pay  any  sum  not  exceeding  Sl. 
treiy  time  he  shall  so  refuse. 

8.  Sect.  67  is  as  follows  : 

And  be  it  further  enacted  that  all  and  eyery  person  or 
persons  paying  the  rates  and  assessments  hereby  autho- 
rised to  be  leyied  within  the  said  town,  shall  be  aod  eyery 
one  of  them  is  and  are  hereby  exempted  and  dischaSrged 
from  all  charges  and  expenses  of  paying,  lighting,  watch- 
ing, cleansing,  or  fencing  off  any  part  or  parts  of  the 
footways  and  cross  paths  of  the  said  town  and  borough. 

9.  Sect.  78  is  as  follows : 

And  whereas  a  parcel  of  meadow  ground  callrd  Chippen- 
ham, conta^ung  forty-fiye  acres  or  thereabouts,  lies 
within  the  said  town  and  borough  of  Monmouth,  the 
aftermath  and  grass  of  which  from  the  time  of  hay 
harrest  to  Candlemas  da^r  has  been  immemorially  taken 
end  enjoyed  by  the  inhabitants  and  occupiers  within  the 
■aid  town  and  borough.  And  the  same  has  been  opened  to 
them  on  Monday  next,  after  the  4th  Hept.  yearly  by  the 
order  and  on  payment  of  la.  a  head  for  l^orses,  and  9d.  a 
head  for  homed  cattle,  and  6d.  a  score  for  sheep,  to  the 
mayor  and  corporation  of  th-^  said  town,  which  mode  of 
enjoyment  occaeions  the  said  field  to  be  oyerflocked  with 
tmreasonable  numbers  of  horses  and  cattle,  by  which 
many  accidents  happen,  and  the  grass  is  also  trod  down 
and  deetr^ed,  so  as  to  make  the  luune  of  little  or  no 
▼able.  Whereas  such  grass  would  be  of  considerable 
Adyantace  to  the  inhabitants  of  the  town  if  a  proper  and 
reaaonable  stock  was  tmmed  in  to  eat  off  the  aame  in  a 
^uxmX  course  of  agriculture.  And  a  sum  of  money  may 
<^  be  raised,  which  may  be  applied  to  the  purposes  of 
this  Act  if  the  said  grass  was  disposed  of  m  a  proper 
uid  judicious  manner.  Be  it  further  enaoted  that  from 
and  alter  the  pasding  of  this  Act,  the  aftermath  and 
Kraas  to  arise  and  grow  yearly  in  and  upon  the  said  field 
ci^Ued  Chippenham  from  the  time  of  hay  haryest  until 
Candlemas  day  following,  shall  be  yested  in  the  mayor  of 
the  said  town  and  borough,  with  full  power  and  auuiority 
frt-m  time  to  time  to  seU  and  dispose  of  the  said  grass  to 
ench  person  and  persons  as  he  the  said  mayor  shall  in  his 
c^oietion  think  fit,  and  to  pay  the  money  arising  there- 
"Rnn,  as  the  same  ■ball  be  reoeiyed  yearly,  to  the  treasurer 


I  to  be  appointed  under  this  Act,  for  the  lighting  of  the 
,  said  town  only.  Proyided  always  that  nothing  her^ 
I  contained  shall  preyent  or  in  any  manner  impede  the 
races  in  Cfaippennam  at  such  times  as  may  be  thought 
conyenient  for  that  purpose,  nor  to  preyent  any  person 
or  persons  from  walking  in  or  upon  the  said  field  as  they 
haye  been  accustomed  to  do. 

10.  From  the  year  1818  to  the  commenoement 
of  1877,  the  said  Act  has  been  pnt  in  foroe  by  the 
commissioners  therein  named,  and  a  rate  of  ^  Is, 
in  the  poand  assessed  on  all  hoases,  land,  and 
hereditaments  liable  thereto. 

11.  Up  to  forty  years  ago  or  thereabouts,  the 
tampike  gates  of  tne  town  were  respectively  the 
Dry  bridge  Gate,  the  Ginderhill  Gate,  the  Monk 
Gate,  the  Wyebridge  Gate,  and  the  Dixon  Gate, 
all  which  said  gates  were  situate  dose  to  the 
town,  and  all  hoases,  lands,  and  hereditaments 
situate  within  these  i^ates,  and  within  a  distance 
of  100  yards  of  the  said  gates  were  assessed  to 
the  said  rate.  The  position  of  the  said  turnpike 
gates  is  indicated  on  the  said  plan. 

12.  About  forty  years  a^o  tne  said  Dixon  Ghite 
was  removed  about  a  mile  from  the  town  of 
Monmoutbi  but  the  area  of  the  houses,  lands,  and 
hereditaments  rated  was  not  extended. 

13.  The  paving  of  the  footways  in  the  borough 
of  Monmouth  has  never  been  extended  beyond 
100  yards  distance  from  the  site  of  any  of  the  old 
turnpike  gates  of  the  town,  and  outside  these 
limits  there  are  only  a  few  public  lamps. 

14.  By  sections  8  and  4  of  the  37  &  88  Yiot. 
c.  89  (The  Sanitary  Law  Amendment  Act  1874) 
all  the  powers  and  duties  of  the  commissioners 
under  the  said  local  paving  Act  relating  to  any 
objects  or  purposes  of  the  Sanitary  Acts  as  de- 
fined by  35  &  36  Vict.  o.  79  (The  Public  Health 
Act  1872)  and  all  property  held  by  the  commis- 
sioners for  such  objects  or  purposes  were  trans- 
ferred to  the  mayor,  aldermen,  and  burgesses  of 
the  borough  acting  by  the  town  council  as  the 
urban  sanitary  authority  for  the  urban  sanitary 
district  of  the  borough,  constituted  by  the  said 
Public  Health  Act  1872  through  the  said  commis- 
sioners as  already  stated,  continued  to  act  in  the 
execation  of  the  said  local  Act  up  to  the  beginning 
of  the  present  year. 

15.  By  virtue  of  the  Public  Health  Act  1875 
(38  &  39  Vict.  c.  55)  the  borough  of  Monmouth 
was  continued  an  urban  sanitary  district,  and  the 
mayor,  aldermen,  and  burgesses  acting  by  the 
council  are  the  urban  sanitary  authority. 

16.  The    sect.   144  of  the  Public  Health  Act 

1875  is  as  follows : 

Every  urban  authority  shall,  within  their  district, 
exclusively  of  any  other  person,  execute  the  office  of  ana 
be  surveyor  of  highways,  and  have  exercise  and  be 
subject  to  bXL  the  powers,  authorities,  duties,  and  liabili- 
ties of  surveyors  of  highways  under  the  law  for  the  time 
being  in  foro(>,  save  so  far  as  such  powers,  authori- 
ties, or  duties  are  or  may  be  inconsistent  with  the  provi- 
sions of  tibis  Act.  Every  urban  authority  shall  also  nave, 
exerdee,  and  be  subject  to  all  the  powers,  authorities, 
duties,  and  liabilities  which  by  the  Highway  Act  1835,  or 
any  Act  amending  the  same,  are  vested  in  and  given  to 
the  inhabituits  in  vestry  assembled  of  any  parish  within 
their  district.  All  ministerial  acts  required  by  an  Act  of 
Parliament  to  be  done  by  or  to  the  surveyors  of  hishways 
may  be  done  by  or  to  the  surveyor  of  the  urban  authoril^, 
or  by  or  to  such  other  person  as  they  may  appoint. 

17.  Sect.  207  of  the  said  Public  Health  Act  is 

as  follows : 

All  expenses  incurred  or  payable  by  any  urban 
authori^  in  the  execution  of  this  Act,  and  not  otherwise 
provided  for,  shidl  be  charged  on  and  defrayed  out  of  the 
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distriot  fond  and  ffenenJ  distriot  rate,  leviable  by  tliem  ' 
usder  this  Act,  Bnbject  to  the  following  exceptions,  viz. : 

That  if  in  any  district  the  expenses  inoorred  Dy  an 
urban  anthority  being  the  council  of  a  borough  in  the 
execntion  of  the  sanitary  Acts  were,  at  the  time  of  the 
passing  of  this  Act,  payable  oat  of  the  borough  fund  or 
borough  rate,  then  the  expenses  incurred  by  that 
authority  in  the  execution  of  the  Act  shall  be  charged  on 
and  defrayed  out  of  the  borough  fund  or  borough  rate, 
and 

That  if  in  any  distriot  the  expenses  incurred  by  an 
urban  authority  Cb^ing  improvement  commissioners)  in 
the  execution  of  the  sanltuy  Acts  were,  at  the  time  of 
the  passing  of  this  Act,  payable  out  of  any  rate  in  the 
nature  of  a  general  distriot  rate,  leviable  by  them  as  such 
commissioners  throughout  the  whole  of  their  district, 
then  the  expenses  incurred  by  that  authority  in  the 
execution  of  this  Act  shall  be  cluurged  on  and  defrayed 
out  of  such  rate  for  the  purposes  of  this  section.  The 
oouncilof  the  borough  of  fx>lkstono  shall  be  deemed  to 
be  improvement  commissioners,  and  That  where,  at 
the  time  of  the  passing  of  this  Act,  the  expenses  incurred 
by  an  urban  authority  in  the  execution  of  certain 
purposes  of  the  sanitai^  Acts  were  payable  out  of  the 
borough  fund  and  borough  rate,  and  the  expenses 
incurred  by  such  authority  in  the  execution  of  the  other 
purposes  of  the  said  Acts  were  payable  out  of  a  rate  or 
rates  leviable  bj  that  authority  throughout  the  whole  of 
their  district  for  paving,  sewering,  or  other  sanitary 
purposes,  then  the  expenses  incurred  by  that  authority 
in  tne  execution  of  the  same  or  similar  purpioses  respec- 
tively under  this  Act  shall  tespeotively  be  ohargea  on 
and  defnured  out  of  the  borou|[h  fund  and  borough  rate, 
and  out  ofthe  rate  or  rates  leviable  as  aforesaid.  . 

18.  Sect.  16  of  the  Public  Health  A6t  1872  is  as 
follows : 

AH  expenses  inouned  or  payable  by  an  urban  sanitary 
anihority  under  the  sanitary  Acts  shail,  if  the  Local 
G^emment  Acts  or  the  provisions  of  those  Acts  with 
respect  to  rating  were  at  or  immediatelv  before  the  pass- 
ing of  those  Acts  in  force  throughout  the  district  of  such 
authority  or  within  a  local  government  distriot  wholly 
within  such  district  be  defrayed  in  manner  provided  by 
those  Aets ;  and  if  the  Local  Government  Acts  were  not 
•o  in  force  at  or  immediately  before  the  passing  of  this 
Act,  be  defrayed  as  follows,  that  is  to  say  : 

In  the  case  of  the  coundl  of  a  borough  out  of  the 
borough  fund  or  borough  rates  ;  in  tiie  case  of  improve- 
ment, commissioners  out  of  any  rate  in  l^e  nature  of  a 
general  district  rate  leviable  oy  them  as  snohcommis- 
sicners  throughout  the  whole  of  their  distriot. 

Provided  that  where  an  urban  sanitary  authority  had 
before  the  passing  of  this  Act  power  to  levy  within  its 
district  a  rate  or  rates  for  paving,  sewering,  or  other 
sanitary  purposes,  all  expenses  incurred  by  sucn  authority 
in  the  performance  of  itsxlutiee  under  the  Sanit»ry  Acte 
shall  be  defrayed  out  of  such  rate  or  rates,  except  where  at 
the  time  of  the  passing  of  this  Act  any  such  expenses  were 
oharffeable  upon  the  oorongh  fund  or  borough  rate,  in 
which  case  such  expenses  shall  oontinue  so  oharg^eable. 
And  by  sect.  8  of  the  Sanitary  Law  Amendment  Act  1874 
it  is  enacted : 

Whereas  doubts  have  arisen  as  to  the  meaning 
of  the  proviso  to  the  16th  section  of  the  princi- 
pal Act  with  reference  to  the  rate  tiierein  mentioned  as  a 
rate  levied  within  the  distriot,  be  it  therefore  declared 
that  such  rate  shall  signify  one  which  is  levied  through- 
out the  whole  of  the  disMot.  Provided  that  where  any 
ohargea  to  which  that  section  refers  have  been  defrayed 
out  of  any  rate  before  the  passing  of  this  Act  the  same  if 
not  heretofore  questioned  in  any  court  of  law  shall  be 
deemed  to  have  been  legally  defrayed  so  far  as  any 
olneotion  could  arise  out  of  the  proviso  in  this  section 
referred  to. 

Provided,  further,  that  when  any  charges  directed 
by  the  said  16th  section  of  the  principal  Act 
to  be  paid  in  the  case  of  a  council  of  a  borough  out  of 
the^  borough  fund  or  borough  rate  have  been  hitherto 
divided  between  the  landlord  and  tenant  in  moieties  or 
otherwise,  under  the  provisions  of  any  local  Act  in  that 
behalf,  the  Local  Government  Board  may,  upon  applica- 
tion bv  their  order,  make  provisions  for  the  continuance 
of  such  division  of  the  charges  between  parties  during 
the  oontinuanoo  of  any  oontniot  existing  at  the  passing  at 
the  Act 


At  the  passing  of  the  Pablic  Health  Act  1872 
the  Local  Goyemment  Acts  were  not,  nor  were  tlie 
provisions  thereof  with  respect  to  ratin^t  enforced 
throughout  any  local  government  district  coinci- 
dent with  or  wholly  within  the  borough  of  Mon- 
mouth. 

19.  Sects.  6,  6,  10,  149,  211,  216,  227. 270,  and 
340,  of  the  Public  Health  Act  1875,  are  also  re- 
ferred to. 

20.  The  estimated  expenses  of  the  town  oounoQ, 
including  paving,  lighting,  and  cleansing  the  town, 
for  the  cn^rent  year  amount  to  25291.  S*.,  and  a 
rate  has  been  inade  of  3^.  in  the  pound  for  the 
parish  of  Monmouth.  A  copy  of  the  said  rate  is 
annexed  to  and  forms  part  of  the  case.  Though 
the  said  rate  on  the  face  of  it  appears  to  be  a 
poor-rate,  it  is  admitted  that  2s.  or  the  3«.  rate 
IS  for  the  purposes  and  expenses  hereinafter  set 
forth. 

21.  The  rate,  so  far  as  the  portion  applicable 
to  pay  borough  rate  is  concerned,  was  made  in  aid 
of  the  expenditure  of  the  current  year,  viz.,  from 
the  Ist  Sept.  1876,  to  the  3l8t  Aug.  1877. 

22.  The  3«.  rate  is  niade  by  the  overseers  as  a 
poor  rate,  partly  for  the  general  purposes  to  which 
the  poor  rate  is  applicable,  and  partly  to  meet  the 
call  made  upon  them  by  the  town  council  in  aid  of 
the  general  expenditure  of  the  borough.  Such 
general  expenditure  is  shown  by  the  estimate  on 
which  the  rate  was  founded,  and  of  which  a  copy 
is  annexed  and  forms  part  of  the  special  case.  ,  It 
comprises  the  salaries  of  the  corporation  officers, 
the  cost  of  the  police  force  for  the  entire  borough, 
except  turnpike  roads  and  county  bridKos,  ex- 
pense of  paving,  cleaning,  and  lighting  the  town, 
the  instalment  in  reduction  of  debts  upon  the 
cattle  market  and  interest,  the  school  board  calls 
for  the  borough,  repairs  of  corporation  propwty, 
and  some  other  inciaental  expenses. 

28.  The  area  of  the  district  is  5707  acres,  the 
rateable  value  of  which  is  19,165L  7s.  4id.  The 
whole  expenditure,  except  one  item  mentioned 
hereafter  in  this  para^ifi^ph,  will  be  made  in 
respect  of  the  area  of  the  whole  borough.  The 
expenditure  for  paving,  cleansing,  and  lighting 
estimated  at  500L,  has  been  or  will  TOOonfinedto  tlui 
limits  of  the  town  of  Monmouth  as  defined  by  the 
Monmouth  Paving  Act,  and  to  a  small  portion 
outside  that  area  where  a  few  gas  lamps  have  been 
erected,  the  annual  cost  of  lighting  and  maintain- 
ing which  is  estimated  at  3L  10s.  per  lamp.  Th» 
rateable  value  of  the  town  as  defined  by  the  Mon- 
mouth Paving  Act  is  8301L,  and  the  estimated 
rateable  value  of  the  property  so  lighted  outside 
that  limit  is  about  640L  The  annual  cost  of  ligfat- 
ing  and  maintaining  the  gas  lamps  erected  outside 
the  limits  of  the  town  of  Monmouth  has  been  pre- 
viously to  the  making  of  the  rate  appealed  agamat 
defrayed  by  contributions  from  the  ooonpiers  of 
propertv  adjacent  thereto,  and  has  not  been 
included  in  the  paving  and  lighting  rate  or  in  any 
other  rate. 

24.  The  appellant  is  a  ratepayer  occupving  s 
farm  house  and  lands  more  than  one  hnndrea  y  vds 
distant  from  anjr  of  the  old  turnpike  gates  of  the 
town,  and  outside  the  limits  fixed  by  the  Mon- 
mouth Paving  Act.  The  said  farm  house  and  lands 
are  marked  on  the  annexed  plans. 

25.  The  appellant  has  been  charged  or  rated  to 
the  said  rate  at  the  sum  of  211. 13s.  9^  in  respecfc 
of  the  said  farm  house  and  lands,  and  has  appealei) 
to  the  Court  of  Quarter  Sessions  against  the  said 
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nto  and  the  said  charge.  Notioe  of  appeal,  dated 
Feb,  16, 1877,  was  given  to  the  urban  sanitary 
authority  of  the  borough  of  Monmouth,  and  to  the 
overaeers  and  assistant  overseer  of  the  parish  of 
Monmouth.  A  copy  of  the  notioe  of  appeal  is  an- 
nexed and  forms  part  of  the  case.  It  has  been 
agreed  that  for  the  purposes  of  the  case  no  ob- 
jection shall  be  taken  as  to  the  want  of  or  sufficiency 
in  the  notioe. 

26.  The  appellant  contends  that  under  the  above 
oiroumstonoes  the  said  rate  is  invalid,  and  that  he 
is  not  liable  to  be  assessed  or  rated  in  respect  of 
the  said  rate,  on  the  ground  that  the  said  rate  is 
made,  as  the  appellant  alleges,  in  part  or  wholly 
for  raising  money  towards  answering  and  defray- 
ing the  charges  and  expenses  of  carrying  the  said 
Monmouth  Paving  Act  mto  execution  or  ror  similar 
pnrpoees. 

27.  The  respondents  contend  that  the  said  rate 
is  valid,  inasmuch  as  it  is  made,  as  the  respon- 
dents alle^,  in  respect  of  expenses  incurrea  by 
them  as  the  urbaji  sanitary  authority  for  the  dis- 
trict of  the  borough  under  the  Public  Health  Act 
1875,  which  expenses  are  by  that  Act  made 
chargeable  on  the  borough  fund  and  borough  rate ; 
and  that  the  said  Local  Paving  Act  does  not 
exempt  them  from  any  duties  imposed  or  curtail 
any  powers  conferred  on  them  as  such  urban  sani- 
taiy  authority  as  aforesaid. 

&.  Copies  of  th^  rate  and  assessment  appealed 
against  are  annexed  to  and  form  part  of  this  case. 

29.  The  question  for  the  opinion  of  the  court  for 
which  this  case  is  stated  is,  whether  the  said  rate 
is  valid  or  invalid,  and  whether  the  appellant 
is  liable  to  be  rated  to  the  said  rate  in  the  manner 
hereinbefore  set  forth. 

The  costs  of  the  appeal  and  of  this  case  are  to 
follow  the  judgment  of  the  court. 

The  court  is  to  have  power,  in  case  it  should  see 
fit  to  send  back  this  case,  to  have  any  fresh  facts 
found  which  they  may  think  material,  or  to 
have  the  statement  of  tne  present  facts  amended 
by  a  barrister -at -law  whom  the  oonrt  shall 
name. 

Bowen  and  Bradford  for  the  appellant. — ^Tbe 
Pablic  Health  Act  muat  be  read  as  subject  to  the 
local  Act.  To  tax  the  country  for  the  benefit  of 
the  town  is  unreasonable.  By  this  rate  the 
agricultural  part  of  Monmouth  is  called  upon  to 
pAy  for  paving  and  lighting,  flrom  which  it  gets  no 
advanta^^e.  There  is  authority  in  support  of  the 
proposition  that  the  Public  health  Act  do3S  not 
override  locaJ  Acts.  We  say,  first,  that  these 
oxpenseg  are  "otherwise  provided  for/'  viz.,  by 
the  local  Act;  and,  secondly,  if  that  is  not  so,  ihat 
they  are  not  properly  *'  incurred  in  the  ezecutiou 
ofthiuAct."    They  cited: 

The  ComtiHMtoiMff  for  Immraving  the  Town  and 
Parish  of  WaUon.on^thB'ffaMB  v.  Wcdford,  10  L. 
Bep.  Q3.  180; 

Beg,  on  the  Prosecution  of  the  Ooerseers  of  Walsall 
▼.  Tne  London  and  NortK-Western  Railway  Com* 
pany,  46  L.  J.  N.  S.  102,  Mag.  Oaa.  ; 

Oamett  v.  Bradley,  46  L.  J.  545,  Ex. ;  L.  Bep.  2  Ex. 
Biv.  340  ;  86  L.  T.  Bep.  N.  S.  725. 

0'  A,  B.  Fitzgerald  for  the  respondents. — ^The 

question  turns  entirely  upon  the  construction  to 

be  placed  on  the  Public  Health  Act  of  1875  and 

the  Monmouth  Local  Act  of  1818.    In  1818  there 

Were  no  general  provisions  on  this  subject  for  the 

whole  country,  and  this  local  Act  carved  out  a 

district  from  the  borough  of  Monmouth  for  the 

piirpOBW  of  pavirg,  lighting,  &o.    By  the  Public 


Health  Act  of  1872  the  whole  of  England  was 
mapped  out  into  urban  and  rural  sanitary  districts. 
The  urban  sanitary  district  of  Monmouth  is 
co-extensive  with  the  borough  of  Monmouth. 
The  consolidating  Act  of  1875  re-affirms  these 
boundaries.  The  appellant  in  this  case  does  not 
claim  any  exemption  from  a  rate  in  respect  of  any 
particular  property.  What  he  complains  of  is 
that  the  urban  sanitary  authority  has  not  rated 
the  inhabitants  of  a  small  district  within  the  limits 
of  their  authority,  in  respect  of  the  pavint?  and 
lighting  of  that  district,  apart  from  the  rest  of  the 
iimabitants  within  the  limits  of  their  authority. 
In  the  case  of  The  Walton  OonmiisionerB  v. 
Walford  (ubi  sup.),  cited  by  the  other  side,  the 
area  of  the  local  Act  was  co-extensive  with  the 
sanitary  district  under  the  Public  Health  Act,  and 
the  commissioners  for  carrying  out  the  local  Act 
were  the  authority  under  the  Public  Health  Act. 
The  rate,  therefore,  was  one  imposed  by  the  Publio 
Health  Act  itself.  By  sect.  43  of  the  Public  Health 
Act  1872  it  was  enacted  that  "Any  limit  im- 
posed on  or  in  respect  of  any  rate  by  any  local  Act 
of  Parliament  shall  not  apply  to  any  rate  required 
to  be  levied  for  the  purpose  of  defhiying  any 
expenses  incurred  by  a  sanitary  authority  for 
sanitary  purposos."  The  area  under  the  local  Act 
is  clearly  aosorbed  in  the  area  of  the  sanitary 
district  under  the  Public  Health  Act.  [GaovB, 
J. — In  the  Walton  case  {ubi  8up.)  it  was  held  that 
"  limit "  in  that  section  meant  pecuniary,  not 
territorial  limit.]  [Lindlbt,  J.,  referred  to  sect. 
67  of  the  local  Act  (set  out  in  special  case).]  That 
section  does  not  exempt  the  appellant  because  he 
resides  outside  the  ola  district.  [Q-aovE,' J. — ^The 
townspeople  are  liable  to  pay  town  rates;  the 
borough  inhabitants  outside  the  town  are  liable  to 
pay  borough  rates.  Then  the  Publio  Health  Act 
makes  one  district.  If  the  borough  becomes 
liable  to  pay  town  rates,  surely  the  town  becomes 
liable  to  pay  borough  rates  P]  Yes.  [Then,  you  say 
sect.  67  is  repealedr]  No ;  because  the  exemption 
is  only  to  those  persons  who  pay  rates  under  the 
local  Act,  and  they  will  now  pay  rates  under  the 
Public  Health  Act  and  not  under  the  local  Act. 
The  whole  policy  and  scope  of  the  Publio  Health 
Act  is  to  consolidate  the  conflicting  districts  for 
rating  purposes.  Sect.  10  of  the  Public  Health 
Act  1875  shows  the  relation  of  the  local  Acts  to 
the  general  Act.  The  latter  part  of  that  section 
says ;  "  Where  any  local  Act,  other  than  an  Act 
for  the  conservancy  of  any  river,  is  in  force  within 
the  district  of  an  urban  authority,  conferring  on 
any  commissioners,  trustees,  or  other  persons 
powers  for  purooses  the  same  as  or  similar  to  those 
of  this  Act  (but  not  for  their  own  pecuniary 
'  benefit),  all  che  powers,  rights,  duties,  capacities, 
liabilities,  and  obligations  of  such  commissioners, 
trustees,  or  other  persons,  in  relation  to  such 
purposes,  shall  be  transferred  and  attach  to  the 
said  urban  authority."  The  local  Acts  and  the 
general  Act  are  therefore  to  be  construed  together; 
and  it  is  submitted  that  they  are  to  be  so  con- 
strued as  to  carrv  out  the  intention  of  the  general 
Act.  Where  there  are  provisions  under  the 
Public  Health  Act  and  under  the  local  Act  for 
carrying  out  the  same  object  it  is  submitted  that 
it  is  optional  with  the  sanitary  authorities  to 
proceed  under  the  Publio  Health  Act  or  under 
the  local  Act  Sect.  340  of  the  Public  Health 
Act  1875  supports  this  contention.  That  section 
days  that,  ''Where,  within  the  district  of  a  local 
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aathority,  any  local  Act  is  in  foroe  providing  for 
purposes  the  same  as  or  similar  to  the  purposes 
of  this  Act,  proceedings  may  be  institnted,  at  the 
discretion  of  the  authority  or  person  instituting 
the  same,  either  under  the  local  Act  or  this  Act 
or  under  both,  subject  to  these  qualifications  :  (1) 
That   no  person  shall  bo  punished  for  the  same 
offence  both  under  a  local  Act  and  this  Act ;  and 
(2)  That  the  local  authority  shall  not,  by  reason 
of  any  local  Act  in  force  within   their   district, 
be  exempted  from  the  performance  of  any  duty 
or  obligation  to  which   they   may  be    subject 
under  this  Act"    [Lindlet,  J.  referred  to  sect. 
341,  which  is  as  foflows :  ''  All  powers  given  by 
this  Act  shall   be  deemed  to  be  in  ad£tion  to, 
and  not  in  derogation  of,  any  other  powers  con- 
ferred by   Act  of  Parliament,   law,  or  custom, 
and  suoh  other  powers  may  be  exercised  in  the 
same  manner  as  if  this   Act   had  not  passed; 
and  nothing  in  this  Act  shall  exempt  any  person 
from  any  penalty  to  which  he  would  have  been 
subject  if  this  Act  had  not  passed.     Provided 
that  no  person  who  has  been  adjudged  to  pay 
any  penality  in  pursuance  of  this  Acb  shall  for 
the  same  offence  be  liable  to  a  penalty  under 
any  other  Act.'*]    A  discretion  is  therefore  given, 
subject  to  no  injustice  being  done  to  the  public 
by  a  double  proceeding.    As  to  the  words  "not 
otherwise   provided   for"  in    sect.    207    of  the 
Public  Health  Act  1875  (set  out  in  the  special 
oase),   how  can   the   purposes  of  this  Act   of 
1872   be    provided    for.  bv   an    Act    of    1818? 
The  proviso  in  sect.  16  of  the  Public  Health  Act 
1872,  is  interpreted  by  sect.  8  of  the  Sanitary 
Law  Amendment  Act  1874.    Both  these  sections 
are  set  out  in  par.  18,  p.  7,  of  the  special  case. 
It  cannot  be  contended  that  paving  and  lighting 
are  not  principal  purposes  of  the  rublio  Health 
Act.     [Grove,  J.-^The  question  is  whether  the 
urban  sanitary  authority  can  exercise  the  powers 
which  the  commissioners  had  under  the  local  Act 
otherwise  than  the  commissioners  exercised  them. 
No  doubt  they  can  exercise  them;  but  are  they 
not  limited  as  to  the  manner  of  doing  so  P]    The 
commissioners  under  the  local  Act,  who  were  the 
town  council,  had  simply  a  power  of  paving  foot- 
ways.   [LiNDLEY,  J. — The  rate  in  question  could 
not  then  have  been  raised  at  all  under  the  local 
ActP]      Not  at   all.     The  expenses   under  the 
Public  Health  Act  of  whatever  kind  are  payable 
out  of  the  borough  fund.     [Grove,  J. — The  ap- 
pellant's oontentiou  must  be  that  the  exemption 
in  the  local  Act  exempts  by  implication  persons 
outside  the  turnpike  gates  from  contributing  to 
the  district  within  those  eates«  as  it  does  expresslv 
persons  inside  the  turnpike  gates  from  contributing 
to  the  district  outside.]     We  have  no  power  to 
limit  our  rate  to  a  smaller  district  than  that  of 
the  Public  Health  Act.    We  must  rate  the  whole 
district.    And  even  if  we  have  the  power,  putting 
it  at  the  lowest  we  have  an  option,  and  it  would 
uot  be  right  to  exercise  that  power,  the  intention 
of  the  Act  being  that  we  should  rate  the  larger 
district.    The  result  of  the  appellant's  conten- 
tion  would    be   that    while   a   special  rate  was 
passed    for  paving   the  footways,   another    rate 
would  have  to  be  passed  for  the  other  paving  and 
lighting  purposes,  from  which  persons  paying  the 
special  rate  would  be  exempt.     In  the  case  of 
Bramston  v.  The  Mayor,  Aldermen,  and  Burgesses 
of  Colchesler  (26  L.  J.  N.  S.  73,  M.  0.)  Lord  Camp- 
bell,  G. J.,  in  giving  judgment,  says,  *'  Mr.  Bovill 


has  very  forcibly  argued  that  the  general  words 
of  the  5  &  6  Yiot.  a  98,  cannot  be  taken  as  repeal- 
ing the  special  enactments  of  the  local  Act ;  that 
must  depend  upon  whether  it  appears  to  have 
been  the  intention  of  the  legislature  to  repeal  the 
local  Act,  and  it  appears  to  me  that  suoh  was  the 
intention  of  the  legislature.  We  must  look  to 
the  Acts  themselves,  and  doin^  so  it  most,  I 
think,  be  considered  that  the  legislature  intended 
to  sweep  away  the  private  and  local  practice  that 
had  existed,  though  sanctioned  by  Acts  of  Pariia- 
meut,  and  to  have  one  uniform  mode,'*  ta. 
Uniformity  was  one  great  object  of  the  Pablip 
Health  Act.  [Grove,  J.  —  Those  observations 
would  apply  as  much  to  •the  case  cited  against 
you,  Oamett  v.  Bradley  (uhi  sup.),  as  to  the 
present  case.]    He  also  cited 

Maxwell  on  the  Interpretation  of  Statates,  pp.  145- 
147. 

Bradford  in  replv. — By  the  Public  Health  Act 
1872  the  whole  of  the  borough  of  Monmouth  was 
constituted  an  urban  sanitary  district,  and  the 
town  council  were  made  the  urban  sanitary  autho- 
rity therein.  Tfikking  sect.  7  of  that  Act  and  sect. 
3  of  the  Sanitary  Law  Amendment  Act  1874 
together,  it  will  bo  seen  that  all  the  powers,  rights, 
duties,  capacities,  liabilities,  and  obligations  of  the 
commissioners  under  the  Local  Act,  so  far  as  those 
powers,  &o.,  related  to  purposes  of  the  Sanitaiy 
Acts,  were  transferred  to  the  town  council  as  the 
urban  sanitary  authority ;  and  the  Pablio  Health 
Act  1875  (which  now  represents  the  Sanitary  Acts) 
contains  an  enactment  to  the  same  effect. 

Grove,  J. — The  question  to  be  determined  upon 
the  special  case  before  us  is,  whether  an  inhabitant 
of  the  urban  sanitary  district  of  the  borough  of 
Monm  outh  is  liable  to  contribute  to  a  rate  made 
by  the  sa  nitary  authority  of  the  district  under  the 
]?ublic  Health  Act  1875,  which  rate  is  alleged  in 
part  to  be  made  for  the  purpose  of  raising  money 
towards  defraying  the  expenses  of  carrying  a 
Local  Paving  Act  into  execution.  The  answer  to 
this  question  really  depends  upon  whether  the 
Public  Health  Act  1875  does  in  effect  repeal  the 
Local  Act  58  Geo.  3,  o.  81.  The  Local  Act  was 
passed  for  the  purposes  of  paving  the  footwajB 
and  cleansing,  lighting,  and  watohing  the  streets 
in  the  town  of  Monmouth,  purposes  clearly  within 
the  scope  of  the  Public  Health  Act.  I  am  far  from 
saying  that  the  case  is  free  from  difficulty ;  and  1 
was  much  impressed  by  the  very  able  argument 
of  Mr.  Fitzgerald.  But  on  the  whole  I  think  we 
must  come  to  the  oonclusion  that  the  rate  as  to 
which  oar  opinion  is  asked  was  invalid.  The 
Local  Act  comprised  an  area  inclosed  by  the  turn- 
pike gates  of  the  town  of  Monmouth,  not  exceeding 
a  distance  of  one  hundred  yards  from  such  gates, 
and  beingwithin  the  limito  of  the  town  of  Mon- 
mouth. This  district  is  practicallv  the  town  of 
Monmouth.  The  town  of  Monmouth  forms  part  of 
the  boroufl:h  of  Monmouth,  and  the  urban  sanitary 
district  under  the  Public  Health  Act  is  co-exten- 
sive with  the  borough.  We  have  been  famished 
with  a  plan  showing  the  precise  limits  of  these 
areas.  Now  by  the  Local  Act  certain  persons 
therein  mentioned  were  appointed  commissioners 
for  the  purpose  of  executing  the  Act.  The  Pnblic 
Health  Act  of  1875  certainly  does  not  in  terms 
repeal  this  Local  Act ;  and  I  am  of  opinion  that  it 
does  not  repeal  it  by  implication.  The  question 
whether  a  general  Act  repeals  previous   specisl 
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Acts  bae  been  lately  oonaidered  in  (he  caae  of 
Qa/mtU  T,  BradUy  {uU  Mip.)>  which  was  a  qnestion 
M  to  the  meaning  of  the  proviBion  that  ''  ooAts 
ghall  follow  the  event "  in  a  trial  by  jury  under 
the  Jadioatnre  Act.    In  that  ease  it  was  ai^ed« 
and  two  courts   adopted   the   argument,   that, 
there    being  ■  special    exceptions    in   Uie   Act, 
"follow    the    event"   must  mean  " follow    the 
event  at  the  trial"  in  all  cases  not  specially  ex- 
cepted ;  but  a  majority  of  the  Oourt  of  Appeal 
ihouffht  the  words  must  be  taken  to  mean  follow 
the  Effal  event,  so  as  not  to  repeal  all  the  pre- 
vious legislation  on  the  subject  of  costs ;  so  that 
there  must  be  something  imperative  in  a  subse- 
quent statute  in  order  to  repeal  a  previous  parti- 
cular one.    But,  in  the  present  case,  not  only  is 
there  nothing  imperative,  and  nothing  that  can- 
not be  ocMudstentty  construed  with  the  words  of 
the  previooB  Act ;    but  sect.  840  of  the  Public 
Health  Aat  is  ae  follows:   [Beads  it,  vide  a«f>.] 
This  section,  to  my  mind,  shows  dearly^  that  the 
Act  was  not  intended  to  repeal  previous  local 
Acts,  because  there  is  an  express  power  to  inro- 
oeed  under  the  local  Act  where  there  is  one,  which 
would  not  have  been  given  if  it  was  intended  that 
they  should  all  be  repealecL    I  am,  therefore,  of 
ODinion  that  this  is  a  strong  ar^ment  in  favour 
of  the  appellant.    But  then  it  is  further  argued 
that  the  new  Act  sees  beyond  the  previous  one  by 
imposing    new    burthens    with    corresponding 
privileges.    That  argument  would  have  had  great 
weight  with  me  but  for  sect.  67  of  the  local  Act. 
How  can  we  hold  that  the  Public  Health  Act 
enlarges  the  burthens  of  the  ratepayers  in  the 
town  cd  Monmouth,  reasonably  reading  sect.  67  of 
the  local  Act,  which  is  as  follows :  [Bieads  it,  tnde 
tup.]    Now,  here  is  a  distinct  exemption  for  all 
persons  paying  rates  within  the  district  under  the 
local  Act  from  all  expenses  of  paving,  lighting, 
Ac.,  the  footways  of  the  borough.    It  is  a£nittra 
that  that  is  so,  but  then  it  is  said  that  that  exemp- 
tion may  remain  in  force  notwithstanding  the 
Pablio  Health  Act  1875.    It  is  said  that  a  person 
living  beyond  the  town,  but  within  the  bcvough, 
is  not  exempted  from  paying  a  rate  for  town  pur- 
poses; but  there  is  Uiis  difficulty:   If  a  rate  is 
made  under  the  local  Act  he  is,  in  &ct,  exempted, 
the  only  persons  rateable  under  that  Act  being 
persoos  hving  witiiin  the  town;  he,  not  livine 
within  the  town,  is  not  rated.    Mr.  Fitagerala 
oould  not  argue  that  the  exemption  in  the  local 
Act  in  respect  of  persons  paving  rates  under  that 
Act  from  contribudng  to  the  borough  expenses 
for  the    same   purposes,  did  not  still  exist,  in 
the  &ce   of    the   two    cases    that   have    been 
referred  to — The  WcdUm  Oommianonen  v.  Wal- 
ford  (L.  Bep.  10  Q.  B.  180)  and  Beg.  on  pros,  of 
Overseera  c/  WaUall  v.  London  and  North^Weaiem 
Railway  Uompany  (46  L.  J.  102,  Mag.  Gas.).    In 
those  cases  it   was  contended   that  exemptions 
conferred   by  local  Acts  were  repealed  by  the 
Public  Health  Acts ;  bat  it  was  held  that,  looking 
to  the  wording  of  the  Public  Health  Act,  that 
could  not  be  so ;  so  that  it  could  not  be  contended 
that  ^e    section  in  this  local  Act  giving    the 
exemption  had  been  repealed.     That  leads  me 
to    suppose   that    when    I    find    the    position 
of   the    appellant     in    this    case    to     be    the 
exact    correlative     of    l^e    position    of     those 
psnoos  upon  whom  an   express   exemption  is 
conferred  by  the  Act,  there  must  be  an  implied 
exemption  still  in  force  in  this  case.    It  cannot  be 
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that  the  inhabitants  of  the  boroua h  who  live  within 
the  town  are  not  liable  to  pay  this  rate^  and  that 
the  inhabitants  who  live  without  the  town  are 
liable*  Both  must  be  liable  <Nr  both  exempt.  The 
persons  who  live  within  the  town  are  clearly 
exempt;  therefore^  so  is  the  i^peUant  and  those 
who  five  outside  it.  The  sanitary  authority  haa 
the  powers  the  oommisaionera  un^  the  Local  Aot 
had.  They  may  still  enforce  that  Act  so  far  as  ib 
does  not  conflict  with  the  Public  Health  Act.  It 
has  been  suggeeted  that  great  inocmvenienoes  will 
arise  from  the  operation  of  a  double  system  of 
rating  in  one  borough.  On  the  other  band,  Mr. 
Bowen  suggests  that  it  is  very  hard  that  the  coun* 
try  should  be  rated  for  the  benefit  of  the  town. 
No  doubt  there  will  be  hardships  and  inconve- 
niences in  whichever  way  we  deciaed  this  question. 
The  remedy  must  be  by  Act  of  Parliamentb  We 
cannot  take  into  consideration  any  balance  of  hard- 
ship, and  construe  the  Aot  o!  Parliament 
accordins:  to  that  interpretation  which  we  think 
will  occasion  the  least  inconvenience.  I  suppose  it 
is  an  impossibility  completely  to  reconcile  a  series 
of  Acts  m  a  perfectly  satisnctory  manner.  But 
this  local  Act  remains  in  existence,  it  is  unrepealed, 
and  it  is  not  so  inconsistent  with  the  Publie 
Health  Aot  as  to  prevent  the  authority  under  that 
Aot  from  imposing  the  same  rate  as  before  instead 
of  imposing  new  ourthens  upon  persons  who  are 
exempted  from  them  by  their  local  Act.  The  two 
cases  cited,  and  particularly  the  case  of  the  over* 
seers  of  Walsall,  seem  to  me  to  be  a  strong 
authority  for  our  deciding  as  we  do^  if  not  absolutely 
binding.  I  have  already  said  that  I  think  that 
which  the  appellant  claims  here  is  in  the  nature  of 
an  exemption  under  the  local  Act,  having  regard 
to  sect.  67  of  that  Act 

LiNDLBT,  J. — I  am  of  the  same  opinion.  I  arrive 
at  that  opinion  with  considerable  reluctance,  as  I 
cannot  help  thinking  that  a  uniform  system  would 
be  better,  as  Mr.  Fits^^erald  has  said.  However, 
what  we  have  to  do  is  to  see  whether  the  Public 
Health  Act  does  repeal  the  local  Act.  Now  the 
Public  Health  Act  not  only  does  not  purport  to 
repeal  the  local  Act,  but  it  contains  clauses  which 
show  clearly  that  it  was  not  intended  to  repeal  that 
Act.  Now  Bub-ss.  340,  341  i^e  as.  follows  :  [Beads 
them.]  Then  '  sect.  303  pays  :  **  The  Local 
Government  Board  may,  on  the  application 
of  the  local  authority  of  any  district,  by 
provisional  order,  wholly  or  partially  repeal, 
alter,  or  amend  anyilocal  Act,  other  than  an  Act 
for  the  conservancy  of  rivers,  which  is  in  force  m 
any  area  comprising  the  whole  or  part  of  any  such 
district,  and  not  conferring  powers  or  privileges 
on  any  persons  or  person  for  their  or  his  own 
pecuniary  benefit,  which  relates  to  the  same  sub* 
ject-matters  as  this  Act.  Any  such  provisional 
order  may  provide  for  the  extension  of  the  provi* 
sions  of  the  local  Act  referred  to  therein  beyond 
the  district  or  districts  within  the  limits  of  such 
Act,  or  for  the  exclusion  of  the  whole  or  a  portion 
of  any  such  district  from  the  application  of  such 
Act ;  and  may  provide  what  local  authority  shall 
have  jurisdiction  for  the  purposes  of  this  Act  in 
any  area  which  is  by  such  order  included  in  or 
excluded  from  such  district."  Nothing  can  be 
clearer  than  that  the  Legislature  did  not  intend 
by  the  Public  Health  Act  to  interfere  with  the 
local  Acts.  It  did  give  power  to  the  Local  Gk>vem* 
ment  Board  to  &al  with  them  by  provisional 
order;  but  that  was  only  where  they  did  not 
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confer  powers  or  pnyilef^es  on  any  persons  or 
person  for  their  or  his  own  peoaniary  benefit. 
Therefore,  so  &r  as  intentdon  goes,  the  intention 
was  clearly  not  to  repeal  these  Acts.  I  Attach 
great  importance  to  that,  because  it  meets  the 
forcible  argpoiment  as  to  the  benefits  of  a  nniform 
system  by  the  fact  that  a  nniform  system  was 
not  intended  to  be  established.  It  appears  to  me 
that  this  local  Act  is  one  that  the  commissioners 
are  bound  to  set  in  force.  It  is  not  optional  at  all. 
''For  raising  money  towards  defraying  the  ex- 
penses  of  this  Act,  the  said  bommissioners  ahaU 
rate,"  &o, ;  "  All  persons  payins  snch  rates  skM 
be  exempted,"  £o.  The  word  "  shall"  is  used 
thronghont.  Therefore  I  cannot  acoede  to  the 
argument  that  it  is  optional  with  the  commissioners 
to  make  a  rate  under  this  local  Act  or  under  the 
Public  Health  Act.  The  local  Act  was  a  com- 
pulsoiy  Act.  What,  then,  is  the  effect  of  the 
general  Act  upon  the  local  Act  P  The  appellcmt 
did  not  liye  within  the  town  of  Monmouth,  and 
therefore  was  not  liable  to  be  rated  under  the 
local  Ace  at  all.  -  Those  who  do  liye  within  the 
town  of  Monmouth  and  within  the  limits  described 
on  the  plan  are  liable  to  be  so  rated.  Then  comes 
the  Public  Health  Act  1872,  which  says,  "All 
expenses  incurred  or  payable  by  an  urbaa  sanitary 

authority  under  the  Sflmitary  Acts  shall 

if  the  Local  (Government  Acts  were  not  in 
force  at  or  immediately  before  the  passing  of 
this  Act,  be  defrayed  as  rollows,  that  is  to  say : — 
In  the  case  of  the  council  of  a  borough,  out  of  the 
borough  fund  or  rate;  in  the  case  of  improTC- 
ment  commissioners,  out  of  any  rate  in  the  nature 
of  a  general  district  rate  leviable  by  them  as  such 
commissioners  throughout  the  whole  of  their  dis- 
tricts"  (s.  16).  Now  if  the  case  stopped  there, 
I  should  say  that  the  rate  in  question  was  per- 
fectly consistent  with  both  the  Public  Health  Acts 
and  the  local  Act.  But  then  the  case  does  not 
stop  there,  because  there  iss.  67  of  the  local  Act. 
Mr.  Fitzgerald  has  argued  that  no  rate  being 
imposed  under  the  local  Act  there  is  no  exemption 
under  s.  67.  But  that  is  rather  begffing  the 
question,  whether  there  ought  not  to  be  a  rate 
made  under  the  local  Act.  The  appellant,  how- 
ever, not  residing  within  the  town,  would  not  be 
rated  under  the  local  Act,  and  could  not,  therefore, 
claim  to  be  directly  exemjited  from  this  rate  by 
sec  67.  But  would  it  be  right  for  us  to  hold  that 
the  commissioners  are  entitled  to  say,  '*  We  will  not 
make  a  rate  for  town  purposes  under  the  local  Act, 
as  we  might  do,  whicn  you  living  outside  the  town 
would  not  be  called  upon  to  pay;  but  we  will 
make  a  ffeneral  rate  for  the  borough  under  the 
Public  Health  Acts,  so  as  to  deprive  you  of  the 
practical  exemption  from  contributing  to  town 
purposes  which  the  local  Act  conferred  on  you." 
It  appears  to  me  that  that  is  just  what  they  cannot 
do.  The  rate  that  they  have  made  appears  to  me 
to  be  inconsistent  with  s.  67  of  the  local  Act.  I  do 
not  know  that  a  great  deal  of  assistance  in  answer- 
ing the  question  submitted  to  us  can  be  derived 
from  cases ;  the  difficulty  here  is  not  in  the  prin- 
ciple but  in  the  applicai>ion  of  it  to  the  particular 
case.  The  Overaeera  of  WaJLadJH  v.  The  London  and 
North'Weaiem  'Bmiway  Oompcvny  (uhi  atip»)  is, 
however,  strongly  in  favour  of  the  view  we  have 
arrived  at.  This  is  an  indirect  attempt,  no  doubt, 
to  repeal  s.  67  of  the  local  Act 

Judgment  for  the  appeUant. 
FUzgercM  asked  for  leave  to  appeal. 


Gaove,  J.  doubted  whether  they  had  power  to 
give  leave.  It  was  stated  that  the  question  was 
pending  in  the  Oourt  of  Appeal  in  the  case  ol 
The  Overaeera  of  9^alaaU  v.  The  London  and  Norih* 
Western  UoAlway  Oompawy  (iM  aup.) 

The  question  as  to  leave  to  appeal  was  reserved 
till  the  decision  of  l^e  Oourt  oe  Appeal  had  been 
given  in  the  Walsall  case. 

[Judgment  was  given  in  the  Court  of  Appeal  in 
the  case  of  The  Overaeera  of  WcdeaUv.  The  London 
<md  North'Weatem  BaUway  Oowpcam,  on  May  18, 
when  Oookburn,  O.J.  and  Brett,  HJ.  were  of 
opinion  that  the  court  had  no  jurisdiction  to  hear 
the  appeal ;  Bramwell  and  Ootton,  L.JJ.  were  of  a 
contrary  opinion.  The  oourt  being  equally  divided 
the  appeal  was  dismissed.] 

Solicitors  for  the  appellant*  Wedtahe  and  Leiia, 
agents  for  Bickerton,  Homer  and  Deahin* 

Solicitor  for  the  respondents,  B.  /.  OhQd,  agent 
for  T.  J.  ±  Waaiama. 


Friday,  June  7, 1878. 

(Before  Geovb  and  Lihdubt,  JJ.) 

Smith  v.  Wbst  Dbbby  Local  Boabd.  (a) 

Local  hoard  of  heaith — Sewer  authority — LiahUHy 
for  nonfeaaanee  or  miafeaaance^ Notice  of  action. 

In  1874  a  local  hoard  of  heaUh,  who  were  hoik  the 
highway  authority  and  the  aewer  authority  of  the 
diatrict,  engaged  a  contractor  to  lay  down  a  aewer 
in  a  road,  the  contractor  to  he  reaponaihle  for  any 
damage  thai  miaht  ariae  "Jrom  the  eafeeuOon  of 
the  worha,**  and  to  maintain  the  road  in  repair 
for  three  montha  after  the  corwpletion  of  ths  con' 
traet.  The  worha  were  completed,  and  after  t&0 
atipukUed  three  montha  the  local  hoard  aaaumed 
the  control  and  repair  of  the  road.  Eight  or  nine 
montha  afterwarda  the  plaiiUiff'a  horae  aank  into 
a  hole  twelve  inchea  deep  in  the  road  above  the 
aewer  and  was  injured.  The  County  Oowrt  judge 
found  thai  the  auhaidence  waa  due  to  the  fauUy 
fitting  up  of  the  trench. 

Held,  ihat  the  local  hoard  were  Uahle  in  their  jokU 
cofomty  aa  highway  and  aewer  a/uthoriiy. 

Semole,  they  were  liahU  aa  the  aewer  authority. 
The  notice  of  aeHon  required  hy  ataiuie  elaimad 
for  damage  eauaed  "hy  the  undermentioned 
maitera  and  ihmga  done  or  omitted  hy  you,  yowr 

labowrera,  aervanta,  or  othera For  that 

you  ....  negligenUy,  careleaaUf,  and  impropedy 
did  leave  a  certain  road  or  highway  in  an  in- 
at^fficient  and  vnproper  ataie  of  repair." 

EM,  that  thia  waa  a  auffieient  notice  of  adum, 
though  the  wrong  com/plained  of  waa  a  mia* 
feaaanee  and  not  a  nonfeaaanee  merely. 

Appeal  from  the  County  Oourt  of  Lanoaiifaire. 
The  following  case  was  stated : — 

This  is  an  action  for  damages  sustained  by  the 
plaintiffs  by  reason  of  the  defendants  having  (as 
the  plaintiffs  allege)  negligently,  carelessly,  and 
improperly  left  a  portion  of  a  certain  road  or 
highway,  which  they  were  bound  to  maintain  and 
repair,  in  an  insufficient  and  improper  state, 
whereby  the  plaintiff's  horse  sustained  severe 
injuries. 

The  notice  of  action  and  the  particulars  of  de- 
mand (annexed  to  the  summons)  are  respeotiveiy 
as  follows : 

(a)  Reported  bj  J.  A.  Foon,  "Emi.,  BurlsteMik-lAW. 


MAGISTRATES'  CASES. 


299 


0  JP.  DiT.] 


Smite  v,  Wxbt  Dbbst  Local  Boasd. 


[O.P.  DiT. 


Nonox  or  Action. 

To  the  looalboftrd  of  hMltii  in  the  ptriih  or  dktriot  of 
WartBerl^.iiitiieooimt^of  Lttnoaster.  Take  notioe  that 
W6,  JameB  smith  and  John  Jamea,  trading  as  Jamea 
Snath  and  'Companj,  of  No.  9,  Lord-Btreet,  Liverpool, 
wine  merchante,  and  Thomas  Gofle7>  attorney  for  the 
nid  James  Smitili  and  Company,  and  on  their  bdialf ,  will 
on  the  eKpiration  of  one  numui  from  this  date  enter  a 
l^aint  a^ainet  yon  tiie  said  local  board  of  healUi  of  West 
i)erby,  m  the  Conn^  Conrt  of  Lancashire  hoLden  at 
Liverpool,  for  the  injury  and  damage  oaosed  tons  by  the 
imdennentioned  matters  and  things  done  or  omitted  by 
yon  and  your  Ubonrers,  servants,  and  ethers,  acting 
under  yoor  orders  and  directions,  at  and  npon  a  certain 
load  or  highway  oalled  Moss-road,  in  tiie  parish  of  West 
Derby,  to  wit,  for  that  yon  the  said  local  board  of  health 
did,  by  vonrselves,  yonr  labonrers,  servants  and  others, 
on  or  aboot  the  13th  May  last,  negligently,  careleesly. 
and  improperly  leave  a  certain  portion  of  uie  said  road 
or  highway  in  an  insnfflcient  and  improper  state  of 
rspair,  whereby  a  horse  belonging  to  ns,  the  said  James 
Smith  and  Company,  whUe  being  lawfnllv  driven  npon 
and  along  the  said  road  or  highway,  sank  into  the  said 
road  or  hiofaway  and  was  thrown  thmin,  and  bv  reason 
of  the  said  negligent,  careless^  or  improper  oondnot  was 
thrown  down  and  severdy  mjnredj  and  permanently 
diminished  in  valne,  to  the  great  injnry  and  damage  6t 
ss  the  said  James  Smitii  and  Company.  Farther  take 
notice,  that  Thomas  Qofle7>  of  ^  Lord-street,  Liverpool, 
m  the  oonnty  of  Lancaster,  is  the  name  of  onr  attorney 
in  the  caose  f4  action  aforesaid.  Dated  this  11th  Oct. 
1075.— Jambs  SmTHandCa 

Pabticttlabs  of  DnCAND. 

The  plaintiffs  daim  151.  for  damages,  which  they  have 
Rutained  by  reason  of  the  defenduits,  by  themselves, 
their  labonrers,  servants,  and  others,  on  or  about  the  18th 
May  last,  bavins  negligmtly,  carelessly,  and  improperly 
laft  a  portion  of  the  road  or  highway,  which  they  were 
bonnd  to  maintain  and  repair,  in  an  msnffloient  and  im- 
proper state,  whereby  the  plaintiffs'  horse,  beinff  then 
lawhilly  driyen  npon  and  along  the  said  road  or  hiirhway , 
rastiuned  severe  mjnries,  and  the  plaintifls  lost  uie  nse 
of  the  said  hcnse  for  a  considerable  time,  and  the  profit 
whioh  otherwise  wonld  have  acomed  from  the  same,  and 
were  put  to  considerable  expense  in  veterinary  snrgeon's 
feeeand 


The  hcta  as  proved  may  be  shortly  stated  thns : 

By  contraot,  dated  the  9th  Maroh  1874,  the  defen- 
clanta  engaged  a  contractor  to  lay  down  in  the 
load  in  qeestion  (which  it  is  admitted  was  and  is 
a  road  Tested  in  the  defendants)  a  sewer.  The 
Bewer  was  to  be  a  pipe  sewer,  and  the  depth  of  the 
trench  at  tlie  place  where  tibe  accident  occarred 
was  to  be  about  10  feet.  The  contractor  was  to 
excavate,  to  h  the  sewer,  and  to  fill  up  the  trench. 
All  this  nnde  the  directions  and  to  the  satisfac- 
tion of  the  detendants'  engineer.  The  work  was 
to  be  completed  in  three  months,  that  is  to  say, 
before  the  9th  Jnne  1874.  The  contractor  was  to 
be  responsible  for  any  damage  to  persons  or  pro- 
pttty  that  might  arise  "fi^m  the  execation  of 
the  works,"  and  was  to  maintain  the  works  and 
^  such  parts  of  the  roadwaj^  as  had  been  dis- 
tarbedy  in  aood  order  and  repair  for  three  months 
After  comp&tion. 

The  work  daring  its  progress — the  excavation, 
the  laying  of  the  sewer,  the  filling  np,  and  the 
^tttoration  of  the  road — was  caremlly  and  daily 
inapeoted  by  the  defendants'  engineer,  or  by  their 
■orveyor  of  roads  and  sewers,  and  everything  was 
done  to  their  satisfaction. 

The  work  was  completed  in  May  1874,  and  the 
tniBc  was  then  tamed  on.  Some  little  subsidence 
took  place  here  and  there  from  time  to  time,*  bat 
this  was  attended  to  either  by  the  contractor  or 
(ftt  his  expense)  by  the  defenduits. 

After  tne  lapse  of  about  three  months,  that  is  to 
"■y*  just  before  ihe  work  was  to  be  taken  o£E  the 


contractor's  hands,  the  metalling  of  the  trench 
was  completed  by  levelling  the  rook  and  putting 
on  the  macadam.  This  was  done  eitiber  by  the 
contractor  or  by  the  defendants  at  his  expense ; 
and  it  was  done  under  the  inspection  of  the  de- 
fendmts'  sarveyor  of  roads  and  sewers,  and  to 
his  satisfaction.  The  traffic  was  then  turned  on 
again. 

On  the  expiration  of  the  three  months  or  soon  * 
after,  that  is  to  say,  in  August  or  September 
1874,  the  work  (which  still  continued  in  a  satisfao* 
toiT  state)  was  transferred  to  the  defendants. 

The  defendants'  surveyor  continued  to  inspect 
or  to  pass  over  the  roan  up  to  the  time  of  the 
accident,  and  it  was  given  m  evidence  that  there 
was  nothing;  a  few  hoars  previously  to  the  acci- 
dent to  indicate  that  there  was  any  defect  what- 
ever at  the  spot  in  question,  that  no  intimation 
was  received  of  anything  of  the  kind,  and  that, 
so  far  as  the  sarveyor  was  aware,  no  accident  had 
taken  place  there  or  near  there,  either  preyiously 
to  the  accident  in  ouestion  or  since.  There  was 
on  that  road  a  consiaerable  amount  of  traffic. 

Since  the  transfer  just  mentioned  the  road  was 
up  to  the  time  of  the  accident  repaired  in  patches 
here  and  there  from  time  to  time,  such  repairs 
beinff  effected  by  the  laying  on  of  a  little  maoadam, 
but  Uiis  was  all. 

In  other  respects  the  roadway  was  not  disturbed 
in  anjr  way. 

This  then  was  the  state  of  affairs  when  the 
accident  took  place,  that  is  to  say,  on  the  18th 
May  1875.  It  happened  thus:  The  plaintifb' 
horse  (drawing  a  spring  cart)  was  going  along  the 
road  in  question  (Moss-lane)  when  its  fore  feot 
suddenly  sank  throngh  a  coating  or  crust  of 
macadam  into  a  cavity,  and  the  horse  stumbled 
forward  and  was  injured. 

On  examining  the  cayity  it  was  found  to  be 
about  12in.  or  15in.  deep. 

How  the  subsidence  was  caused  is  not  known. 
Neither  the  enjB^ineer  nor  the  surveyor  could  at 
all  account  for  it.  The  engineer  stated  that  pos- 
sibly it  might  have  been  caused  by  the  floods 
which  had  occnrred  about  the  time  of  the  acci- 
dent ;  that  such  floods  would  affect  more  or  less 
any  foundation  of  rock  and  earth  that  had  once 
been  disturbed,  and  this  even  after  the  lapse  of 
a  considerable  time.  Both  the  engineer  and  sur- 
yeyor  were  asked  whether  it  could  have  been 
caused  hj  any  leakage  in  the  sewer,  and  both 
(they  havm^  made  careful  examination  with  a  view 
of  ascertainmg  whether  that  was  the  cause)  gave 
decided  evidence  that  it  could  not ;  that  the  sewer 
was  in  perfect  condition  at  the  time  of  the  aod- 
dent,  and  had  been  so  ever  since. 

At  the  hearing  the  plaintiffs'  counsel  contended 
that  the  defendsnts  were  liable,  either  as  the 
highway  authority  or  as  the  sewer  authority,  the 
act  complained  of  amounting  to  more  than  a  mere 
nonfeasance.  On  the  other  nand,  the  defendants' 
counsel  contended  that  the  defendants  could  not 
be  liable  under  the  circumstances  as  the  sewer 
authority,  that  they  had  been  guilty  of  no  negli- 
gence, that  the  act  complained  of  was  at  most  a 
mere  nonfeasance  only;  that  if  the  defendants 
were  liable  at  all  it  was  as  t^e  highway  authority, 
and  that  the  act  being,  if  anything,  merely  a  non- 
feasance and  not  a  misfeasance,  the  defendants 
were  not  liable  as  the  highway  authority  to  an 
action ;  and  Uieir  counsel  relied  upon  the  case  of 
Qibion  y.  The  M<»yar  ^o.  qfPre&hn  (and  tha 
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there  oifced)  and  WhUe  y.  Ths  HindLey  Local 
Board.    See  the  araament  w/ro. 

Judgment  was  delivered  hy  the  Ooonty  Oonrt 
jndge  on  the  27th  Jan.  1876  in  favour  of  the 
plaintiffs,  the  jndge  expressing  his  opinion  that 
the  snbsideBce  of  the  road  whioh  oansed  the 
action  was  cansed  1:7  the  faulty  filling  up  of  the 
•  trench,  and  that  the  defendants,  if  not  liable  as 
the  sewer  authority,  which  he  was  inclined  to 
think  they  were,  were  at  any  rate  liable  in  their 
joint  capacity  ai.  highway  and  sewer  authority. 
The  damM;e  was  assessed  at  lOL 

The  derendants  gave  notice  of  appeal,  ailing 
the  following  grounds : 

1.  That  they  had  not  as  the  sewer  authority 
been  guilty  of  any  negligence  in  the  excavation  of 
the  trench,  the  laving  of  the  sewer,  the  filling  up 
and  restoration  of  the  road,  and  the  maintaining 
of  that  part  of  the  road  until  the  work  was, 
according  to  the  contract,  taken  off  the  contrac- 
tor's hands — a  period  of  eight  or  nine  months 
before  the  accident  took  place. 

2.  That  whatever  liability  accrued  by  reason  of 
the  excavation  of  the  sewer  work  attached,  accord- 
ing to  the  contract,  to  the  contractor  and  not  to 
the  defendant. 

3.  That,  assuming  that  any  liability  attached  to 
the  defendants  as  the  sewer  authority,  such  lia- 
bility ceased  at  latest  when  the  liability  of  the 
contractor  ceased,  that  is  to  say,  when  the  works 
were  so  transferred  to  the  defendants,  such  trans- 
fer being  made  to  them  as  the  highwav  authority. 

4.  That  on  such  transfer  (if  not  oefore)  the 
trench  (then  filled  up)  became  a  part  of  the  road 
undistinguishable  in  its  character  from  any  other 
part,  and  could  no  longer  be  regarded  as  in  any 
wa^  connected  with  the  sewer,  or  as  vested  in  the 
defendants  as  the  sewer  authoritjr,  or  as  some- 
thing for  the  maintenance  of  wmoh  they  were 
liable  as  such  authority. 

^  5.  That  even  assuming  that  the  defendants  were 
liable  aa  the  sewer  authority,  judgment  ought  not 
to  be  i^ven  against  them  in  tins  action,  inasmuch 
as  the  plaintiffs  are  confined,  by  dieir  notice  of 
action  and  their  particulars  of  demand,  to  damages 
arisinff  through  non-repair  of  the  highway. 

6.  Tnat  the  defendants  are  not  uable  as  the 
highway  authority,  there  having  been  no  ne|;li- 
gence  on  their  [jut  as  such,  and  no  action  being 
maintainable  against  them  as  such  for  simple  non- 
repair. 

7.  That  they  are  not  guilty  of  negligence  in  any 
other  capacity,  and  are  not  liable  on  any  other 
ground. 

The  questions  for  the  opinion  of  the  court  are: 

1.  Are  the  defendants  liable  in  this  action  as  the 
sewer  authority  P 

2.  Are  they  liable  in  this  action  as  the  high- 
way authority  P 

3.  Are  they  liable  on  any  other  ground  P 

The  ooort  may  draw  inferences  of  fact. 

Bai§U$,  Q.G.  for  the  local  board,  the  iu>pellants. 
—  The  defendants  are  not  liable  as  tne  sewer 
Mithority,  the  damage  having  resulted  from  the 
work  done  by  the  contractor.  Where  a  contractor 
is  employed  to  do  an  act  not  likely  in  itself  to  lead 
to  inioriouB  oonseouences,  his  employers  are  not 
liable  for  the  result.  Nor  are  they  liable  as  the 
highway  authority.  Highway  authorities,  though 
they  may  be  indicted,  are  not  liable  to  an  action 
for  fioa-tepairy  .being  a  nonfeasance  only : 


WhUe  V.  Local  Booird  of  Hfii<ilay,  84  L.  T.  B«p. 
N.S.  4Q0;  L.  Rep.  10 Q.  B.  219. 

In  PerkBe^ury  V.  Qremhdgh  (33  L.  T.  Bep.  372; 
L.  Eep.  1  Q.  B.  Div.  36),  putting  a  hei^of  stones 
on  the  road  and  leaving  it  there  was  held  a  mis- 
feasanoe,  but  leaving  it  by  itself  would  be  »  non- 
feasance. Secondly,  the  notice  of  aotion  is  insuf- 
ficient. The  notice  is  given  in  accordance  with 
the  Public  Health  Act  184^  (11  A  12  Yici.  a  63), 
sect.  139,  and  is  only  a  notice  of  a  claim  for  non- 
feasance. It  must  be  oonstmed  striothr,  and 
cannot  now  be  amended.  Lastly,  the  finuiig  of 
the  County  Court  judge  was  not  warranted  by  ibe 
evidence.    He  idso  cited 

Pa/rwm»  v.  fit.  MalihmD^  BtXhmaX  Qt§e^  17  L.  T. 

Bep.  N.  S.  2ll ;  L.  Bep.80.P.56; 
ihbton  V.  Mofgor  qf  FtwUm^  22  L.  T.  Bep.  N.  8. 

298;  L.  Bep. 5 Q.  fi. 218 ; 
Bot00r  V.  Pent,  85  L.  T.  Bep.  N.  8.  381;  L.  fi«p.  1 

Q.B.Div.829; 
(Troy  V.  PuUan,  5  B.  &  S.  970. 

Gave,  Q.C.  for  the  respondent,  was  desired  to 
confine  himself  to  the  point  as  to  the  notice  of 
action.    He  cited,  as  to  this, 

JwMs  V.  Bitd^  5  B.  &  Aid.  887,  and 
J<ynM  V.  ilichoU,  13  M.  &  W.  881. 

Gbove,  J.— I  think  the  County  Court  jndge  was 
right,  and  the  question  submitted  to  us  must  be 
answered  in  that  way.  The  first  aaestion  is, 
whether  the  defendants  are  liable  as  the  highway 
authority,  or  as  the  sewer  authority.  I  am  of 
opinion  that  they  are  at  all  events  uable  as  the 
highway  and  sewer  autlioritf  jointly,  and  if  it  is 
necessary  to  answer  the  quesuon  more  specifioally, 
I  should  say  tiiat  they  are  liable  as  the  sewer  autho- 
rity. The  sewer  itself  was  not  the  cause  <^  the 
mischief,  but  it  was  essential  to  make  a  trench 
for  the  purpose  of  the  sewer,  and  the  defendants 
were  bouna  to  do  it  in  a  proper  and  sufficient 
manner.  It  is  not  necessary,  however,  to  say  that 
they  were  liable  as  the  sewer  authority  alone. 
Here  the  two  autJiorities  ore  vested  in  them, 
giving  them  complete  dominion  both  over  the 
sewers  and  the  highways.  They  are,  theretoe, 
the  persons  on  whom  the  obligation  <rf  repairing 
both  the  sewer  and  the  highway  was  imposed  by 
statute,  and  may  be  regarded  in  these  two  o^ia* 
cities  1>offether.  In  my  opinion,  therefore,  the^ 
are  liable  as  the  sewer  authority;  but,  at  aO 
events,  they  must  be  liable  in  their  joint  capaeit^. 
The  second  question,  whether  they  are  liable  m 
any  other  capacity,  it  is  not  necessary  to  answer. 
The  third  question  argued  was  as  to  the  notice. 
I  have  some  doubt  whether  the  questioii  of  the 
notice  was  really  before  the  court  on  this  special 
case,  but  on  that  point  I  am  of  opinion,  at  all 
events,  that  the  notice  was  sufficient.  The  test 
which  I  suggested  to  Mr.  Baylis  is  the  test  applied 
by  Abbott,  C.J.  Such  a  notice  is  not  to  be  oon- 
stmed in  the  same  way  as  a  plea.  The  role  of 
construction,  indeed,  ma^  sometimes  be  ^  mors 
strict,  but  the  object  is  mfEerent.  The  object  of 
pleading  is  to  convey  to  the  other  side  a  speoifio 
togal  claim,  whidi  he  may  answer  in  a  proper  legal 
form;  and  therefore  certain  requirements  have 
been  made  necessary  by  a  long  course  of  deoisioas, 
in  order  that  issue  may  be  properiy  joined.  l%e 
object  oE  notice  of  action,  on  the  otner  hand,  is  to 
enable  the  party  on  whom  it  is  served  to 
examine  the   claim,  and  see  if  there   are  any 

grounds  for  the  matter  complained  of,  which  to 
is  mind  the  notice  feirly  ooniprebends;  and  if  so^ 
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to  gire  him  the  opportunity  of  tendermg  amends 
if  he  thinks  he  is  wrong.    It  must  be  snffioiently 
olesr  and  explicit  to  brin^  to  his  mind  what  is  the 
CBose  of  complaint ;  and  if  so,  tiiat  is  a  safficient 
notice  of  action.    In  Jones  y.  Nichols  (vhi  «iip.) 
Pollock,  C.B.  savs :  "  I  am  disposed  to  think  that 
this  notioe  would  be  sufficient,  even  if  construed 
with  the  strictness  of  a  plea,"  showing  that  in  his 
opinion  it  was  not  to  be  so  construea     In  Jonss 
T.  BWd  (u^  sfwp,)  it  18  said  by  Abbott»  C.J.  that  a 
notice  ought  not  to  be  construed  with  great  strict- 
ness, its  object  being  merely  to  inform  the  defen- 
dants substantially  of  the  ground  of  the  complaint, 
but  not  of   the  mode  or  manner  in  which  the 
injury  has  been  sustained.      Both   these  cases 
show  that  a  notice  is  not  to  be  construed  by  the 
same  rules  as  a  pleading.    Now,  is  this  notice 
mfficient  P    It  is  said  that  a  person  miff ht  read 
this  notice  as  a  mere  notice  of  action  for  non- 
repair.   That  I  understand  to  mean  the  allowing 
a  road  to  become  in  a  bad  state  by  the  ordinary 
effect  of  time  and  weather,  and  similar  causes; 
sad  therefore  it  is  said  that  non-repair  would  not 
include  any  act,  and  would  not  draw  the  atten- 
tion to  any  misfeasance  at  alL    I  think  the  notice, 
if  reasonably  read  by  a  mind  willing  to  under- 
stand it,  is  this,  thii  the  local  board  of  health 
did  by  themselves,  their  labourers,  or  sezrants, 
negli^ntly,  carelessly,  and  improperly  leave  a 
oertam  portion  of  the  highway  in  an  insufficient 
sod  improper  state  of  repair.    That  imports  that 
labourers  or  servants  had  been  employed  in  reference 
to  the  matter.    Leaving  in  an  insufficient  state  of 
repair  means  i)lainly  that  they  did  attempt  to 
rsJMur,  but  left  it  insufficiently  repaired.    Then  it 
goes  on,   ''whereby  a  horse   belonging  to  the 
plaintiff,  while  upon  the  said  road  or  nighway, 
aank  into  the  said  road   or  highway,  and  was 
thrown."    That  tends  to  show  some  local  cause  or 
matter,  not  general  wear  and  tear,  but  somethins: 
Hke  a  hole  or  soft  place  in  the  road.     I  think 
that  sufficiently  brings  the  matter  to  the  minds  of 
the  parties  sued,  if  they  desire  to  understand  it. 
The  cases  snp)>ort  this  view,  showing  that  a  notice 
is  sufficient  iz  it  substantially  indicates  the  cause 
of  complaint.    No  case  has  been  dted  by  the 
ooonsel  for  the  appellants  where  the  words  are  as 
clear  and  explicit  as  these,  and  have  ^et  been  held 
insufficient.    The  only  remaining  point  relied  on 
was  that  there  was   no  reasonable  evidence  of 
n0gli^noe — negligence  upon  which  a  judge,  acting 
M  a  jury,  mi^ht  proceed.    We  cannot  go  into  a 
question  of  evidence,  which  is  for  the  judge  alone; 
DQtl  thiiJc  there  were  facts  in  evidence  from 
^hich  negligence  might  reasonably  be  inferred. 
There  is  enough  to   show  that  the   work  was 
done  in  an  insufficient  way,  so  that  the  water 
ought  wash  away  the  subsoil  and  leave  a  hole — 
nssonable  evidence  from  which  to  infer  that  that 
tok  place.    I  think  I  should  have  come  to  the 
nme  oondusion  myself. 

IdHDUT,  J. — ^I  am  of  the  same  opinion.  I  will 
not  Bay  anvthinff  as  to  the  point  of  there  being 
evidence  of  negngence,  because  I  entirely  agree 
with  what  has  been  expressed  bv  my  brother 
Grove;  and  the  contention  that  the  defendants 
were  not  liable  at  all  was  substantially  given  up 
in  the  argument.  What  was  really  attempted 
^  to  uphold  a  very  special  demurrer  to  this 
notice  of  action.  Our  attention  has  been  called  to 
the  stringent  words  of  the  statute  requiring  notice 
^  Aotion,  and  it  has  been  said  that  this  notice  of 


action  discloses  only  a  complaint  for  a  mere  act  of 
omission.  Looking  at  the  words  **  done  and  left 
undone  bv  you,"  and  the  expansion  of  these  words 
which  follows,  I  think  that  the  notice,  though 
capable  of  being  applied  to  an  act  of  omission,  is 
also  capable  of  oeing  extended  to  an  act  of  com* 
mission.  It  shows  the  defendants  snffioiently 
what  they  have  to  meet.  They  had  an  oppor- 
tunity of  inquiring  into  the  matter ;  and  it  tnere* 
fore  appears  to  me  that  it  would  be  a  mistake  to 
allow  a  special  demurrer  like  this  to  such  a  notice 
of  action.  The  judgment  of  the  Oountj^  Court 
judire  must  be  affirmed.         Judgmsfni  afirmsd. 

Solicitors  for  the  appellants,  Hedges  and  Brand' 
reOi, 

Solicitors  for  the  respondents,  Brook  and  Ohap* 
man,  for  T.  Qqffsy,  IdverpooL 


CaOWV  CABB8  SBSEBVXS. 

Saiwrday,  May  11, 1878. 

(Before  Lord  Colehidoe,  G.J.,  Mbllob,  J*.,  Lush, 
J*.,  Gleasby,  B.,  and  Gbovb,  J.) 

Beg.  v.  Wbllikos.  (a) 

Evidence — AdmissibUUy  of  deposition — InahiUty 
of  witness  to  travel — Pregnancy, 

It  was  proved  thai  a  witness  who  resided  fifteen 
mUes  from  the  place  of  trial  w<u  in  eoopectation 
of  her  confinement,  and  on  (he  morning  of  the 
trial  was  unable  to  move  abotU  without  eon* 
siderdble  diffbcuUu,  and  was  then  lying  down 
and  had  been  so  for  the  greater  part  of  the  tpssik, 
but  aJble  to  get  up  for  a  few  minutes  at  intesvalst 
and  {hat  she  ih(mght  her  confinement  might  not 
take  place  uniil  the  middle  of  ihe  following  toeejk, 
hui  might  also  occur  at  any  hour.  No  medical 
evidence  was  given  upon  the  subject, 

Thepresiding  judge  having  admitted  her  deposition 
before  the  committing  magistrate  on  the  ground 
that  she  was  so  iU  as  to  beunahle  to  travel  within 
ihe  meanina  of  11  4;  12  Viet,  c  42,  «.  17,  this 
court  upheld  his  decision. 

Gasb  stated  for  the  opinion  of  this  Gonrt  by  the 
Chairman  of  the  Worcestershire  Quarter  Sessions. 

At  the  Worcestershire  adjourned  Quarter 
Sessions,  held  on  the  7th  March  1878,  the  above- . 
named  prisoner  Thomas  Wellings  (with  one 
William  Mallars,  who  pleaded  ffuilty)  was  indicted 
and  tried  before  me  for  unlawfully  assaulting  one 
Ann  Pugh,  with  intent  her  feloniously  to  ravish 
and  carnally  know. 

On  the  opening  of  the  case  the  counsel  for  the 
prosecution  applied  to  put  in  evidence  the  deposi- 
tion of  Ann  Pugh,  the  principal  witness,  on  the 
ground  that  she  was  so  ill  as  to  be  unable  to 
travel,  being  in  daily  and  hourly  expeotation  of 
her  confinement. 

In  support  of  his  application  he  called  the 
husband  of  Ann  Pugh,  who  proved  that  he 
resided  with  his  wife  fifteen  miles  distant  from 
the  place  of  trial,  and  that  when  he  left  his  wife 
on  tnat  morning  she  was  unable  to  move  about 
without  a  considerable  difficulty ;  that  she  was  then 
lying  down  and  had  been  so  during  the  greater 
part  of  the  past  week,  though  able  to  get  up  for  a 
lew  minutes  at  intervals.  In  answer  to  a  question 
from  me  the  husband  stated  that  his  wife  thought 

(a)  Soported  1^  Jour  THOxnov,  £iq.,  Buriit«r.«t.LAW. 
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her  oonfinement  mi^ht  not  take  place  until  the  | 
middle  of  the  following  week,  bat  mi^ht,  she  also 
thought,  oocnr  at  any  honr.    No  medical  eyidenoe 
was  tendered. 

The  coansel  for  the  prisoner  objected  that  this 
was  not  snch  an  illnesB  as  was  contemplated  by 
the  statnte  11  &  12  Vict,  a  42,  s.  17. 

Acting  npon  what  I  considered  my  discre- 
tionary  power  I  decided  that  the  illness  of  Ann 
Pagh  was  such  as  came  within  the  meaning  of 
the  statnte,  and  that  the  foregoing  evidence  was 
snfBcient  to  prove  snch  illness, andner  deposition 
was  therenpon  admitted. 

The  prisoner  Thomas  Wellings  was  fonnd 
ffoilty,  and  was  sentenced  to  be  imprisoned  and 
kept  to  hard  labour  for  eighteen  calendar  months, 
and  he  is  now  in  the  Worcester  prison  in  execu- 
tion of  such  sentence. 

The  question  upon  which  I  respectfully  desire 
the  opinion  of  the  Oourt  is,  whether  under  the 
oircnmstances  above  stated  the  deposition  of  Ann 
Pngh  was  properly  received  in  evidence. 

G.  W.  Hastdtos,  Ghairman  of  the  above 
Oourt  of  Quarter  Sessions. 

Beffe  for  the  prisoner. — ^The  deposition  ought 
not  to  have  been   admitted  in  evidence.     The 
11  &  12  Yict.  c.  42,  s.  17,  enacts  {mter  alia)  that  if 
npon  the  trial  of  the  accused  it  shall  be  proved 
"that  any  person  whose  deposition  shall  have 
been  so  tslken  is  dead  or  so  ill  as  not  to  be  able  to 
travel,  and  if  it  be  also  proved  that  such  deposi- 
tion was  taken  in  the  presence  of  the  accused,  and 
that  he  or  his  counsel  or  attorney  had  a  full 
opportunity  of  cross*ezamining  the  witness,  &c., 
it  shall  be  lawful  to  read  such  deposition  as  evi- 
dence in  such  prosecution."    This  statutory  power 
ought  not  to  be  extended  further  than  it  has 
already  been.    In  this  case  the  deponent  was  only 
fifteen  miles  away,  and  thought  her  confinement 
might  not  take  place  for  a  week.  In  Beg,  v.  WxUon 
1  Fob.  &  Fin.  809),  where  Willes,  J.  admitted  the 
deposition  of  a  woman  on  the  ground  that  she  was 
ill  and  unable  to  attend,  she  having  been,  it  was 
stated,  delivered  of  a  dead  child,  the  learned  judge 
said :  "  It  must  not  be  supposed  that  the  met  of 
a  woman  having  been  dehvered  nine  days  affo 
constitutes  an  ulness  within  the  meaning  of  the 
statute ;  but  we  have  it  in  evidence  that  she  was 
delivered  of  a  dead  child,  which  would  tend  to  pro- 
duce a  morbid  state  of  body,  and  therefbre  I  am  of 
opinionher  deposition  may  be  read."  And  in  S^^. 
V.  Walker  (1  Fos.  &  Fin.  534)  the  same  learned 
judge  said :  "  Illness    from    confinement  is   an 
ordinary  stete,  and  not  such  an  illness  as  is  con- 
templated by  the  statute.    I  have  considered  the 
(juestion  wiui  my  Inother  Orowder.    If  you  find 
it  necessary  for  your  case  to  put  in  the  deposi- 
tion, I  have  made  up  my  mind  to  reserve  the 
question  for  the  opinion  of  the  pdges. ...  I  think 
it  should  be  such  an  illness  as  will  prevent  a  person 
from  travellinf^."    In  Beg,  v.  Euddersfidd  (26  L. 
J.  169,  M.  0.)  it  was  held  that  pregpiancy  was  not 
such  "sickness"  as  would  prevent  the  remova- 
bility of  a  pauper.  In  Eea,  v.  Farher  and  Aehworih 
(York  Summer  Assizes  lo62),  where  it  was  proposed 
to  put  in  the  depositinn  of  a  married  woman  on 
the  ground  that  sue  was  pregnant,  Mellor,  J.  said 
that  the  matter  had  been  much  considered  by  the 
Judges,  and  the  general  opinion  of  the  bench  was 
that  inability  to  travel  arising  from  pregnancy 
alone  was  not  such  ao  illness  as  was  contemplated 


by  the  stetnte.  No  doubts  in  Beg.  v.  8iephemw% 
(9  Cox  0.  0. 156.;  31  L.  J.  147,  M.  0.)  it  was  held 
that  there  might  be  incidente  to  the  state  of  preg- 
nancy which  render  a  woman  too  ill  to  trmvel, 
and,  as  observed  by  Erie,  G.J.  in  delivering  the 
judgment,  it  was  proved  that  the  woman  was  daily 
expecting  her  confinement,  and  was  poorhf  other* 
toisef  and  therefore  too  ill  to  traveL  The  distance 
in  that  case  was  twentj^-five  miles.  ^  In  the 
present  case  no  medical  evidence  was  given,  and 
the  evidence  was  the  simple  hcts  stated  in  the 


Oodson  for  the  prosecution. — ^The  present  case 
is  precisely  that  01  Beg.  v.  Stephenson,  where  it  was 
decided  that  it  is  for  the  presiding  judge  at  the 
trial  to  decide  in  his  discretion,  whether  the  evi- 
dence that  the  witness  is  too  ill  to  travel  is  suffi- 
cient [He  was  then  stopped  by  the  Oourt.] 

Lord  OoLBBinoE,  0.  J. — ^The  question  in  this  case 
is  not  whether  the  witness  was  ill  or  not,  bnt 
whether  "  she  was  so  ill  as  not  to  be  able  to  travel " 
within  the  meaning  of  the  statute,  and  1  am  of 
opinion  that  the  conviction  should  be  affirmed,  and 
that  the  learned  chairman  at  the  trial  properly 
admitted  her  deposition  in  evidence.  We  are 
all  of  opinion  as  matter  of  law  that  pregnancy  may 
be,  not  that  it  must  necessaril^r  be,  m  any  putioa- 
lar  case,  the  source  of  such  an  illness  as  to  Dring  a 
witness  within  the  contemplation  of  the  statute. 
Whether  in  the  particular  case  the  facte  proved 
brin^  the  witness  within  the  statute  it  is  for  the 
presiding  judae  to  decide.  The  presiding  judge 
nas  here  decided  that  this  was  a  case  wiuun  the 
Act,  and  we  see  no  reason  for  saying  that  he  has 
exercised  his  discretion  wrongly. 

The  rest  of  the  Oourt  concurred. 

Conmetion  €^jhriMd> 


8aiwrda/y,Maif  18, 1878. 

(Before  Lord  Oolebidob,  O.J.,  Mellob,  J., 
Lush,  J.,  Oleasby,  B.,  and  Lofes,  J.) 

Beg.  v.  MoBBis  BoBXBiB.(a) 

Pefjury—Depuiy  Oouwtu  Oowri  Judge — Evidmioe 
of  a^ppovntment — ^9  <f  10  Vict,  c  95,  «.  111. 

An  indidment  for  perjury  aUeged  the  qffenee  to 
have  been  committed  before  J.  U.f  then  being  and 
sitting  as  the  duly  quaUfied  and  mpointed 
deputy  judge  of  the  County  Court  of  W.  Vre^ 
was  given  fhat  the  perjury  took  place  in  the 
pretence  of  J.  V.  at  the  uounty  Oourt,  and  a  cer^ 
tified  minute,  under  the  seal  of  the  court,  of  (he 
proceedings,  was  put  in  evidence,  intUvied 
**  Minvie  of  judgments,  orders,  and  other  pro' 
ceedings,  at  a  court  holden  at,  Ijfc.,  b^ore  f.  U., 
deputy  judge  qf  the  sadd  court." 

Held,  thai  there  was  st^fideni  proof  qf  /.  C. 
acting  as  deputy  judge,  and  therefore  prima 
faxM  evidence  of  his  appointment  as  such. 

Held,  also,  per  Lord  Coleridge,  OJ.,  thai  by  ike 
County  Court  Act  (9  ^  10  VicL  c  95),  s.  Ill, 
the  minute  of  the  proceedings  being  mods  <oi- 
dence  of  the  proceedings  and  their  regvlanh/, 
was  evidence  of  the  regularity  of  J.  U*s  appomt' 
ment, 

Oase  reserved  for  the  opinion  of  this  Oourt  by  the 

Becorder  of  London. 
The  prisoner  was  tried  before  me  on  the  10th 

May  inst.  npon  an  indictment  for  perjury. 

(«)  B«ported  hj  Jour  TH«icnov,  Eaq^  ItoiTirtiir  ■j.Iaw. 
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The  indiotment  alleged  the  offenoe  to  have  been 
oommitted  before  '*  Joseph  XJnderhiU,  Esq.,  then 
being  and  sitting  as  the  duly  qoalifled  and  ap» 
pointed  deputy  judge  of  the  County  Court  of 
Warwiokshire.^* 

A  minute  of  the  prooeedini^s  of  the  County 
Court  was  put  in  as  evidenoe  on  the  part  of  the 
proseoution,  which  was  inticuled  as  follows : 

Mlimte  of  jadg^maats,  orders,  sad  other  pfooeediagv  at 
%  ooortholden  «t  Binaioffhani,ia  the  ooan^  of  Warwick, 
OQ  the  13th  Not.  1877,  before  Joseph  Underhill,  Esq., 
epaty  jadge  of  the  sajd  oonrt. 

A  oertifloate  was  written  on  the  minute  in  these 
words : 

Ws  hereby  certify  that  the  above  is  a  true  oopy  of  aa 
satry  ia  the  minate  book  of  jadgments,  orders,  and  other 
prooeeduigs  of  the  Oooaty  Ooart  of  Waririokshire,  holden 
it  Birminghani. 
Dstedthis  4th  Deo.  1877. 

John  Oolb.      Itju^'.!^^ 
Edwin  Pabbt  J  »««««»• 

The  certificate  bore  the  seal  of  the  County 
Court. 

Proof  was  also  given  that  the  alleged  perjury 
took  plaoe  in  the  presence  of  Mr.  UnderhiU,  at 
the  County  Court. 

An  objection  was  taken  by  the  counsel  for  the 
prisoner  that  proof  should  have  been  given  of  the 
appointment  of  Mr.  Underbill  as  deputy  judge. 

I  overruled  the  objection  and  left  the  case  to  the 
jury,  who  convicted  the  prisoner;  but  upon  the 
appUoation  of  the  prisoner's  counsel  I  nave  re- 
served  this  case  for  the  opinion  ai  the  Court  for  the 
Consideration  of  Crown  Cases  Beserved, 

Whether  it  was  necessary  that  further  or  any 
proof  of  the  authority  of  the  presidins  judge  at  the 
Dounty  Court  beyond  his  acting  in  tnat  capacity, 
and  the  production  of  the  minute  above  mentioned 
should  bave  been  given. 

^  The  prisoner  remains  in  gaol  awaiting  the  deci- 
sion of  the  court.     (Signed)  Thokas  Chambjibs. 

Jdf  {Arehibald  with  him)  for  the  prisoner. — ^The 
oonviotion  was  wrong.  There  was  no  proof  of  the 
material  fiMit  that  the  person  before  whom  the  per- 
jnrv  was  alleged  to  nave  been  oommitted  had 
authority  to  administer  an  oath;  In  other  words, 
there  was  no  sufficient  proof  of  the  appointment 
of  the  deputy  judge.  In  1  Hawk.  P.  C.  bk.  1,  c. 
69,  s.  4b  ifi  is  said, "  It  seemeth  clear  that  no  oath 
whatsoever  taken  before  persons  acting  merely  in 
a  private  capacity,  or  before  those  who  take  upon 
them  to  administer  oaths  of  a  public  nature  with- 
out legal  authority  for  their  so  doing;  or  before 
those  who  are  legally  authorised  to  administer 
lome  kind  of  oaths,  but  not  those  which  happen 
to  be  taken  before  them;  or  even  before  those 
who  take  upon  them  to  administer  justice  by 
yvtne  of  an  authority  seemingly  colourable,  but 
in  truth  unwarranted  and  merely  void,  can  ever 
amount  to  perjuries  in  the  eye  of  the  law, 
heoause  they  are  of  manner  of  force,  but  are 
altogether  idle."  The  onus  of  proving  the  due 
^pointment  of  the  deputy  judge  was  upon  the 
prosecutor,  and  the  minuto  produced  was  not 
Bi^ient  evidence  thereof.     The  County  Court 

adge  has  the  power  of  appointing  a  deputy  by 
the  9  4;  10  Vict,  c  95,  s.  25,  which  enacts  "that  in 
<^*>o  of  illness  or  unavoidable  absence,  the  cause 
whereof  shall  be  entered  on  the  minutes  of  the 
ooart»  it  shall  be  lawful  for  the  judge,  fta,  to  ap- 
point some  other  person,  Ac."    [Lush,  J. — If  an 

appointment  had   oeen  legally  proved  in.  other 


respects,  would  you  contend  that  it  was  necessary 
to  prove  the  "  cause  "  thereof  P  ]  It  would  be 
necessary  to  prove  some  fact  firom  which  the  cause 
might  be  presumed.  In  the  present  case  the  pro- 
secution should  have  shown  such  an  acting  as 
deputy  judge  as  to  lead  to  the  reasonable  inference 
that  the  deputy  was  properly  appointsd.  [Lord 
CoLBBnioB.  O.J. — ^In  Berrymctn  v.  Wise  (4  T.  Bep. 
366),  Duller,  J.  said  that  in  the  case  of  all  peace 
officers,  justices  of  the  peace,  constables,  &a,  it 
was  sufficient  to  prove  that  they  acted  in  those 
characters  without  producing  their  appomtmente.] 
All  the  oases  go  to  show  that  there  must  be  evi- 
dence, not  that  the  person  acted  pro  hoe  vice,  but 
that  he  had  acted  in  the  same  capacity  on  former 
occasions.  [Lord  Colbeudgb,  C.J. — Would  you  con- 
tend that  if  perjury  were  committed  before  a  County 
Court  judge  the  first  time  he  acted  that  his 
appointment  should  be  formally  proved?  The 
llith  section  of  9  &  10  Yict.  a  95,  provides  that 
the  minutes,  or  a  copy  thereof,  bearing  the  seal  of 
the  court»  and  purporting  to  be  sipped  and  certified 
as  a  true  oopy,  shall  be  emitted  in  all  courts  and 
places  as  evidence  of  the  proceedings  and  of  the 
regularity  of  such  proceedings.]  The  mere  faot 
that  a  person  has  once  acted  m  a  public  capacity 
is  not  sufficient  proof  that  he  has  oeen  regularly 
appointed.  In  Bex  v.  VweUt  (3  Camp.  433)  it 
appeared  that  Dr.  Parson  had  acted  as  surrogate 
for  twenty  years,  and  that  was  held  to  be  primd 
fade  eridenoe  only  of  his  due  appointment,  [^'^l 
CoLBBiDGB,  C.J. —The  once  acting  in  a  public 
capacity  is  sufficient  to  make  a  primd  fade  case 
that  the  person  so  acting  is  duly  appointed :  WoUan 
V.  Oamn  16  Q.  B.  48;  20  L.  J.  73  Q.  B.;  Beg.  v. 
E»$es»,  Dears.  &  B.  369,  7  Cox  C.C.  384.]  The  evi- 
dence in  the  present  case  is  consistent  with  the 
fact  that  the  barrister  acting  as  deputy  judge  had 
been  merely  asked  to  act  ao  ineianie  in  the  parti- 
cular case  without  any  written  or  proper  appoint- 
ment. 

Lord  CoLBBiDGB,  C.  J.— I  am  of  opinion  that  the 
conviction  should  be  affirmed.  One  of  the  best 
recognised  principles  of  law,  Omnia  prcBeumuniur 
eese  riAe  et  ecHemiyUer  acta  donee  probetwr  in  eon* 
trariwn,  is  applicable  to  public  officers  acting  in 
discharge  of  public  duties.  The  mere  acting  in 
a  public  capacity  is  sufficient  primd  fade  proof  of 
the  proper  appointment;  but  it  is  only  a  primd 
fade  presumption,  and  it  is  capable  of  being 
rebutted,  and  in  the  case  ot  Bex  ▼.  Vereist  that 
presumption  was  rebutted  in  fact,  and  the  person 
who  there  had  acted  as  surrogate  for  twenty  years 
was  proved  to  have  been  improperly  appointed. 
The  case  of  Bex  ▼.  VereUt  is  ezceedingly  like  this ; 
there  the  fact  of  Dr.  Parson  having  acted  as 
surrogate  was  held  by  Lord  Ellenborough,  C.J., 
to  be  sufficient  primd  fade  evidence  that  he  was 
duly  appointed,  and  lutd  competent  authority  to 
administer  an  oath,  and  for  tnat  proposition  Bex 
v.  VereUt  was  referred  to  as  good  law  by  Lord 
Campbell,  C. J.,  in  WoUon  v.  Uavin.  But  it  was 
further  shown  in  Bex  t.  VereUt  that  Dr.  Parson 
had  never  been  regularly  appointed  as  surrogate, 
and  Lord  Ellenborough  then  held  that  the  evi- 
dence that  Dr.  Parson  was  not  duly  appointed  a 
surrogate  could  not  be  shut  out,  however  long  he 
might  have  acted  in  that  capacitjr,  and  that  the 
presumption  arising  from  his  acting  only  stood 
until  the  contrary  was  proved.  That  is  an  in- 
structive case,  as  showing  the  true  rul6'  as  to  the 
primd  fade  presumption  m  such  cases.    It  is  laid 
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down  in  all  the  text  books  as  a  recognised  principle 
that  a  person  acting  in  the  capacity  of  a  pnlmo 
oflBcer  u  primd  facte  to  be  taken  to  be  so,  and 
that  principle  was  adopted  bv  Patteson,  J.  in 
Bob  dem,  BowUy  v.  Barnes,  in  8  Q.  B.  1Q43.  In  that 
oase  there  was  a  demise  by  the  churchwardens 
and  orerseers  of  some  parish  property,  and  the 
fact  that  they  acted  as  chnrchwaraenB  and  over- 
seers at  tiie  time  of  the  demise  was  held  to  be 
suffident  primd  facie  proof  for  the  purpose  of  an 
action  of  ejectment  witnout  proving  theur  appoint- 
ment. His  Lordship  then  referred  to  the  decision 
of  Tindal,  G.J.  to  the  same  effect  in  Beg.  v.  Newton 
,  (Gar.  &  Kir.  469),  and  to  Beg.  v.  Jonee  (2  Gamp. 
181).  This  objection,  if  it  were  good,  would  extend 
very  widely,  for,  suppose  perjury  committed  on 
the  first  time  of  acting  m  his  office  before  a 
judge  or  a  recorder,  or  a  Gountv  Gourt  judge,  or 
any  person  who  fills  a  responsible  public  position, 
would  it  lie  on  the  prosecution  to  show  tiie  ap> 
pointment  of  such  an  offioer  in  the  strictest 
possible  way  P  Mr.  Jelf  has  not  satisfied  me  that 
it  wotdd,  and  no  member  of  the  court  has  any 
doubt  that  there  is  no  ground  for  such  a  con- 
tention. But  further  the  Gounty  Gourt  Act 
(9  A  10  Vict.  c.  95),  s.  Ill,  provides  that  a  copy  dt 
the  minutes  of  the  court  bearing  the  seal  ot  the 
court  shall  be  evidence  of  the  proceedings  of  the 
court  and  of  the  regularity  of  such  proceedinffs, 
and  a  copy  of  the  minutes  bearing  the  seal  of  the 
court  was  proved  which  showed  Uiat  Mr.  Under- 
hill  was  acting  as  deputy  jnd^  of  the  court. 
The  stetute  therefore  makes  this  evidence  of  the 
regularity  of  the  proceedings  before  him.  The 
conviction  will  therefore  be  affirmed. 

The  rest  of  the  Gourt  concurred. 

Gowoid/ion  affirmed. 


Monday,  May  18, 1878. 

(Before  Lord  Golbbidgb  G.J.,  Mellob,  Lush, 
and  Lorxz,  JJ.,  and  Gleasby  B.) 

Bbg.  V,  Gbeatheaj).  (a) 

FaUe  pretencee — Indietmeni — Evidence — Cheque, 

By  meane  of  a  falee  wage'sheet  the  prisoner  oh- 
tained  from  his  master  a  cheque  for  the  amount 
staied  in  the  slieet  to  pay  the  men's  wages.  The 
cheque  was  informdUy  drawn,  and  refused  pay- 
menl  hy  the  hank.  The  prisoner  returned  %t  to 
his  maiter,  ieUing  him  of  the  coMse  of  its  non- 
payment^  and  the  master  tore  it  up  and  gone 
another,  which  ihe  prisoner  cashed,  and  appro* 
priaied  the  difference  between  what  was  really 
due  for  wages  and  what  was  faisely  staied  to  he 
due. 

On  an  indictment  charging  prisoner  with  obtaining 
Ss.  6d.,  the  actual  sum  appropriated  by  the 
prisoner,  it  was  objected  that  the  above  evidence 
did  not  prove  the  charge,  for  thai  he  had  only 
obtained  a  valueless  piece  of  paper. 

Held,  thai  the  false  pretence  was  a  conimuvr^g  one, 
and  that  the  second  valuable  cheque  was  obtained 
thereby  equally  with  the  first,  and  that  the  charge 
wcu  proved, 

Gase  stated  for  the  opinion  of  this  Gourt  by  the 
Ghairman  of  theWest  Kiding  of  Yorkshire  Quarter 
Sessions. 

The  defendant  William  Greathead  was  tried  at 
the  adjourned  general  quarter  sessions  of  the  peace 

(a);B4POorted  by  Jobh  Taoiir8ov»  Esq.,  Bazzifter-at-Law. 


for  the  West  Biding  of  Yorkshire*  held  ate  Wake- 
field, on  the  12th  April  1878,  on  an  indiotraeot 
charging  him  with  ootaining  certain  moneyB  by 
false  pretences  from  John  Gbarles  GollinSy  the 
prosecutor  in  the  indictment  mentioned. 

The  first  count  in  the  indictment  alleged  that 
the  defendant  unlawfully  obtained  on  tfie  12lh 
Jan.  from  the  said  John  Gharles  Gollins  St.  6d.  in 
money  his  property,  with  intend  to  defraad. 

The  second  count  alleged  that  the  defendant 
unlawfully  obtained  on  ttie  2nd  Feb.  frmn  the 
said  John  Gharles  Gollins  IZ.  in  money  bis  pro- 
perty, with  intent  to  defraod. 

On  the  trial  it  was  proved  that  the  proaeootor 
engaged  the  defendant  as  his  foreman  over  woric- 
men  employed  by  the  prosecutor,  and  it  was  his 
duty  to  Keep  on  account  of  the  work  done  by  the 
several  workmen  (who  were  paid  by  time)  and  of 
the  wages  due  to,  them,  ana  on  the  Saturday  of 
each  week  to  lav  before  the  prosecutor  a  wage- 
sheet,  showing  the  names  of  the  different  work- 
men employed  and  the  number  of  days  each  man 
had  worked  during  the  week,  and  the  amounts 
due  to  them  respectively,  upon  die  production  of 
which  wage-sheet,  and  acting  upon  snch  wage- 
sheet  as  correct,  the  prosecutor  paid  the  amount 
either  by  cash  or  by  oheoue  upon  his  bankers. 

On  the  Saturday  of  the  we^k  ending  the  12th 
Jan.  the  defendant  made  out  t£e  usual  wage-sheet 
and  presented  it  to  the  prosecutor,  in  which  sheet 
a  workman  of  the  name  of  Gookson  was  repre- 
sented to  have  worked  five  and  a  half  davs  ana  to 
be  entitled  to  the  sum  of  1{.  Ss.  9(2.,  and  another 
workman  of  the  name  of  Wells  was  represented 
to  have  worked  a  like  number  of  days  and  to  be 
entitled  to  a  like  amount. 

It  was  proved  by  the  prosecutor  that  Gookson 
had  worked'  only  four  and  a  half  days  in  that 
week,  and  not  five  and  a  half  days,  and  was 
entitled  for  work  done  in  that  week  to  the  sum  of 
190.  6d,,  and  not  IL  8«.  9d.,  as  appeared  by  the 
wage  sheet,  and  that  Wells  had  also  only  woiked 
four  and  a  half  days,  and  was  also  only  entitled 
to  196.  6d,,  and  not  II,  Ss.  9d,  as  appearod  1^  the 
wage- sheet,  and  that  the  total  sum  appearing  by 
the  wage-sheet  for  the  week  as  61.  16«.  6£, 
included  the  two  sums  of  4«.  Sd.  respectively, 
being  the  difference  between  the  b^coe-men- 
tion^  two  sums  of  19s.  6d.  and  IL  8s.  9d.,  and 
that  therefore  the  sum  of  8s.  6d.  was  not  due  as 
appeared  by  the  said  wage-sheet. 

The  prosecutor,  relying  on  the  accnraoy  of  the 
wage-sneet  by  the  false  pretence  set  out  in  the  first 
count  of  the  indictment,  paid  the  total  amount  ap- 

E earing  due  on  the  wage-sheet  by  a  dieqne,  on  his 
ankers,  but  on  presentation  for  payment  at  the 
bank  it  was  found  that  there  was  a  material 
omission  in  the  body  of  the  cheque  and  the  same 
was  sent  back  to  the  prosecutor  bj  the  defendant 
and  the  defendant  informed  the  prosecutor  of  tibe 
fact,  whereupon  the  prosecutor  tore  up  the  cheque 
and  gave  another  cheque  to  the  defenoant  for  we 
same  amount  in  lieu  of  the  first,  which  second 
cheque  was  presented  by  the  defendant  to  the  bank 
and  duly  honoured  and  cashed  and  the  proceeds 
paid  to  the  prisoner,  who  applied  the  8t.  6d.  to  his 
own  use,  but  properly  disposed  of  the  remainder. 
There  was  no  evidence  of  any  further  pretence 
at  the  time  the  defendant  reoeived  the  last-men- 
tioned cheoue.  Unless  the  objeoti<m  raised  on 
behalf  of  the  prisoner  hereinafter  set  forth  was 
valid  there  was  ample  evidence  to  go  to  the  joiyon 
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the  charge  mentioned  in  the  first  ooont  of  the 
XDdictment. 

Farther  evidence  was  given  and  facts  proved  in 
rapport  of  the  second  count  of  the  indictment 
charffing  the  defendant  with  obtaining  a  farther 
Bom  by  ftdae  pretences  on  the  2nd  Feb.,  and  it  was 
not  contended  on  behalf  of  the  defendant  that 
there  was  no  evidence  to  go  to  the  jury  on  that 
ooont. 

At  the  close  of  the  case  for  the  proseoation  it 
was  objected  by  defendant's  counsel  that  the 
evidence  failed  to  support  the  first  coant  of  the 
indictment,  on  the  ground  that  tiie  whole 
matter  was  determined  on  the  handing  over  the 
first  cheque,  and  that  instead  of  obtaining  the 
ram  of  8t.  6d,  by  false  pretences  the  defendant 
had  only  obtained  a  piece  of  paper  purporting  to 
be  a  cheque  of  the  value  of  6L  los,  6cl.,  which  was 
of  no  value.  And  it  was  further  contended  t^at 
there  was  no  evidence  at  the  time  of  the  defendant 
receiving  the  second  oheaue  to  show  what  was 

CBsing  in  the  prosecutors  mind,  as  it  might 
ve  been  given  to  remedy  the  first  cheque,  and 
Bustain  the  prosecutor's  credit. 

It  was  contended  on  behalf  of  the  prosecution 
that  there  was  a  continuing  pretence. 

I  overruled  the  objection  of  the  defendant's  coun- 
sel, but  reserved  the  point  and  left  the  case  to 
thejury. 

Tne  ]ury  fbund  a  seneral  verdict  of  guilty,  and 
after  it  was  object^  that  the  verdict  ought  to 
have  been  entered  upon  the  counts  respectively, 
I  sentenced  the  prisoner  to  four  months  imprison- 
ment with  hard  labour.  I  agreed  to  admit  nim  to 
bail,  but  bail  was  not  forthcoming. 

The  question  for  the  consideration  of  the  Gourt 
of  Grown  Gases  Beserved  is  whether  on  the  above 
facts  the  conviction  should  be  quashed. 

HsNBT  LsATHAM,  Ghairmau. 

No  counsel  appeared  to  argue  on  either  side. 

Lord  GoLERiDOB,  G.J. — ^The  circumstances  of 
ibis  case  are  shortly  these :  The  prisoner  presented 
a  falBe  wage-sheet  to  his  master,  the  prosecutor, 
and  thereby  got  from  him  a  cheque  for  tne  purpose 
of  paying  the  men's  wages  as  stated  in  the  wage- 
Bheet.  He  presented  the  cheque  to  the  bank, 
and  could  not  get  it  cashed,  as  there  was  a 
material  omission  in  the  body  of  it.  The 
priBoner  returned  that  cheque  to  the  prose- 
cntor  and  told  him  of  the  omission,  and  the 
prceeoutor  thereupon  tore  it  up  and  drew  another, 
which  he  gave  to  the  prisoner.  The  prisoner 
caahed  the  second  cheque  and  appropriated  to  his 
own  nse  the  difference  between  the  actual  amount 
of  the  wages  and  the  amount  falsely  stated  in 
^be  wage-sheet.  Nothing  was  said  by  the 
proee9ator,  but  he  merely  substituted  the  good 
cbeqne  for  the  informal  one.  Now,  the  good 
Renae  of  the  thing  is,  that  the  false  pretence 
open  which  the  first  cheque  was  given  continaed 
in  force,  and  was  the  acting  motive  which 
inflaenoed  the  prosecutor's  mind  in  giving  the 
second  cheque.  The  conviction  will  therefore  be 
affirmed. 

L^SH,  J. — I  am  of  the  same  opinion.  This  was 
merely  a  substitution  of  a  second  cheque  for  the 
^^  and  it  was  given  and  obtained  ou  the  same 
false  pretence  as  the  first. 

I^e  rest  of  the  Gourt  concurred. 


S^ufxmt  Court  of  iMaktt 


COURT     OF    APPEAL. 


Mao.  Car.— Vol.  XT. 


Oonvietion  affirmed. 


SITTINGS  AT  WESTMINSTER. 

Feb.  5  and  May  18, 1878. 

(Before  Gockbukn,  G.J.,  and  Bilakwbll,  Bbxtt, 

and  GoTTON,  L.JJ.) 

Bbo.  on  tbe  prosecution  of  the  Londoh  ahd 
Nobth-Wbstbbn  Railway  Gompaut  (resps.)  v. 

ThB    OvSBSSBBS    and    MaTOB    07  THX   BOBOUOH 

Of  Walball  (apps.)  (a) 

Tractice — Appeal  against  poor-raie—Ocue  stated 
hy  eeaaione — Appeal  to  the  Court  of  Appeal — 
Judieaiure  Act  1873,  «.  19. 

Where  a  court  of  quarter  eeesions  made  an  order 
on  an  appeal  against  a  poor  rate^  subject  to  a 
case  for  the  opinion  of  the  Queen's  Bench 
Division, 

Held,  by  Gochbwm,  OJ.  and  Brett,  L.J,,  thai  no 
appeal  lay  from  the  decision  of  the  Qu^een^s 
Bench  Division  of  the  Court  of  Appeal; 

Held,  by  Bramwell  and  Cotton,  LJJ,,  ihat  cm 
appeaflay, 

Appxal  by  the  defendants,  the  overseers  and 
mayor  of  the  borough  of  Walsall,  against  the 
decision  of  the  Queen's  Bench  Division,  affirming 
an  order  of  sessions  and  dischargiuff  a  rule  nist^ 
which  had  been  obtuned  bv  the  appSlants,  calling 
upon  the  London  and  North-Western  Railway 
Gompany  to  show  cause  whv  the  said  order  of 
sessions  should  not  be  quashed. 

A  poor-rate  having  been  made  on  the  London 
and  North- Western  Railway  Gompany,  they  ap- 
pealed againnt  the  rate  to  the  court  of  quarter 
sessions  for  the  borough  of  Walsall.  The  court 
of  quarter  sessions  made  an  order  in  favour  of  the 
appellants  from  the  rate  (the  London  and  North- 
western Railway  Gompany)  subject  to  a  special 
case  for  the  opinion  of  the  Queen's  Bench  Division. 
Tbe  case  having  been  removed  into  the  High 
Gourt  of  Justice  oy  certiorari,  the  Queen's  Bench 
Division  gave  judgment  affirming  the  order  of 
sessions,  and  the  overseers  and  mayor  of  Walsall 
appealed. 

Feb.  5. — Herschell,  Q.G.,  and  Anstie,  for  the 
appellants. — An  appeal  lies  to  this  court  by  the 
express  words  oi  sect.  19  of  the  Judicature  Act 
1873,  by  which  the  ooart  has  jurisdiction  to  hear 
and  determine  appeals  from  any  judgment  or 
order  of  the  High  Gourt  of  Justice,  except  in  cer- 
tain cases  mentioned  in  the  Act.  Sect.  45  does 
not  affect  the  rigbt  of  appeal  here,  for  special 
leave  to  appeal  has  been  obtained.  Tbe  way  in 
which  the  case  came  before  the  Queen's  Bench 
Division  is  practically  an  appeal;  the  certiorari 
is  mere  macninery  to  bring  the  case  before  tbe 
court.  B,  V.  Overseers  of  Sutton  Coldfield  (29 
L.T.  Rep.N.  S.  840;  L.  Rep.  9  Q.  B.  153;  43 
L.  J.  57,  Q.  B.)  illustrates  tbe  course  of  procedure. 
The  jurisdiction  of  tbe  Queen's  Bench  is  an 
ancient  jurisdiction,  not  governed  by  statute. 
Formerly  the  quarter  sessions  used  to  consult  the 
judge  of  assize,  but  when  this  practice  was  found 
to  be  inconvenient  the  proceeding  by  certiorari  to 
bring  tbe  case  before  the  Gourt  of  Queen's  Bench 
was  adopted.    The  decision  of  the  Queen's  Bench 
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Division  is  &"jadgm6nt  or  order"  within  the 
meaning  of  seot.  19  of  the  Jadioatore  Act  1873,  for 
the  divisional  oonrt  does  in  form  affirm  or  quash 
the  order  of  anarter  sessions.  The  order  is  that 
the  order  of  the  quarter  sessions  be  afiSrmed.  The 
quarter  sessions  decide  subject  to  the  judgment 
of  the  Queen's  Bench  Division,  and  the  order  is 
brought  up  that  the  divisional  court  may  deal 
with  it,  and  affirm  or  quash  it.  Therefore  the  case 
Is  within  sect.  19,  and  possibly  also  within 
sect.  45,  of  the  Judicature  Act  1873,  and  there  is 
an  appeal;  if  not  there  is  no  way  of  reviewing 
oirderB  of  quarter  sessions.  Even  if  the  juris- 
diction of  the  Queen's  Bench  was  originally  only 
consultative,  it  is  no  longer  so,  for  they  practically 
deal  with  the  order  of  quarter  sessions.  This'  ^ 
not  a  "  criminal  cause  or  matter  "  within  sect.  4} 
of  the  Judicature  Act  1873.  The  Crown  has  no 
interest,  and  there  is  nothing  criminal  in  the  pro- 
ceedings in  substance,  or  even  in  form.  This 
court  has  entertained  an  appeal  in  a  case  of  quo 
vfoirrarUo : 

Beg.  V.  ColUns,  L.  Bep.  2  Q.  B.  Div.  90. 
The  cases  in  which  the  section  has  been  held  to 
apply, 

Beg,  V.  Sieel,  35  L.  T.  Bep.  N.  S.  584;  L.  Bep.  2 

Q.B.DiT.37;  46 L.  J. ITm. O. ; 
Beg.  V.  Fletcher,  35  L.  T.  Bep.  N.  9.  538;  L.  Bep.  2 

Q.B.Div.43;  46  L.  J.  4, M. 0., 

were  proceedings  on  criminal  charges. 

NemUe  {Bosanquei  with  him)  for  the  respon* 
dents. — ^This  is  not  a  "  judgment  or  order  "  oi  the 
Queen's  Bench  Division  within  the  meaning  of 
sect.  19  of  the  Judicature  Act  1873,  but  only  an 
opinion :  Beg.  v.  OhantreU  (33  L.  T.  Bep.  N.  S. 
305;  L.  Bep.  10  Q.  B.  587;  44  L.  J.  167,  M.  0.), 
where  the  practice  is  fully  explained  in  the  judg- 
ment of  the  court  delivered  by  Field,  J.  5  Geo.  2, 
c.  19,  s.  3  clearly  contemplates  that  there  should 
be  no  appeal,  and  sect.  20  of  the  Appellate  Juris- 
diction Act  1876(39  &  40  Yiot.  a  59)  shows 
that  it 'Was  not  the  intention  of  the  Legislature 
that  an  appeal  should  be  given  by  the  Judicature 
Act. 

HeraeheU,  Q.G.  in  reply.  Our.  ado,  vuiU, 

May  18. — ^The  following  judgments  were  de- 
livered:— 

CoTTOK,  L.  J.— This  is  an  appeal  of  the  overseers 
of  the  poor  of  Walsall  and  oi  the  corporation  of 
Walsall  against  a  rule  of  the  Queen's  Bench 
Division,  made  the  24th  Nov.  1877,  hj  which  that 
court  discharged  a  rule  nieif  obtained  hf  the 
appellants,  calling  upon  the  London  and  !North* 
Western  Bailway  Company  to  show  cause  why  an 
order  of  sessions  therem  referred  to  should  not  be 
quashed,  and  whereby  it  was  ordered  that  the 
order  of  sessions  be  affirmed.  The  first  question 
and  the  only  one  now  to  be  considered  is  whether 
this  court  has  any  jurisdiction  to  entertain  the 
appeal,  and,  with  all  respect  for  the  judgment  of 
tnose  who  hold  the  opposite  opinion,  I  am  of  opinion 
that  it  has.  This  depends  on  the  19th  section  of 
the  Judicature  Act  1873,  taJcen  in  connection  with 
the  other  provisions  of  that  Act,  and  the  amending 
Acts  of  1875  and  1876.  In  construing  the  19th 
section  it  must  be  remembered  that  under  these 
Acts  this  court,  while  it  has  transferred  to  it  by 
sect.  18  all  the  powers  of  the  Court  of  Exchequer 
Chamber,  has  a  very  much  more  extensive  juris- 
diction than  was  ever  possessed  by  that  court.  It 
is  authorised  to  hear  appeals  from  every  divi- 
sion of  the  High  Court,  and  it  can  and  does  hear 


^  appeals  from  orders  refusing  new  trials,  when  the 
application  for  them  is  based  on  the  groand  of  ibe 
verdict  being  against  the  weight  oT  evid0Doe>or 
of  there  being  no  evidence  to  sopport  the  ventiot* 
and  it  can  hear  appeals  from  interlocniery  orden 
Bttde  on  matters  of  mere  practice.  Apparently  it 
was  intended  by  the  LegfeUture  to  nve  thia  oowi 
the  lai^pest  powers  of  hearing  i^pewa,  or  nthat  to 
give  to  the  suitor  the  amplest  right  of  appeal 
What  then  is  the  19th  seokion  P  This  19th  aection 
in  terms  gives  an  appeal  from  every  judgment  or 
order,  save  as  thereinafter  meationea,  of  the  High 
Courts  and  by  the  interpretation  cknae  "  order  " 
includes  **  rule."  The  first  point  is,  what  are  the 
exceptions  refened  top  They  appear  to  be 
orinuiukl  cases,  in  which  there  is  no  appeal  save 
for  some  error  of  law  apparent  upon  the  record 
(sect.  47),  Qrdere  by  consent  or  as  to  ooeta 
(sect.  49),  and  cases  where  by  Act  of  Feriia^ 
ment  the  dedsioa  of  any  ooort  orjoc^  whose 

J'urisdiotion  is  transferred  to  the  High  Court  of 
Fustice,  is  to  be  final  (Act  of  1876,  sect  20).  ^aa 
case  does  not  come  within  any  of  theae  excMsptioea, 
for  it  is  not  susgjdsted  that  there  is  anything  ol  a 
criminal  nature  in  the  case,  and,  although  before 
the  Judicature  Acts  there  was  no  appeal  in  sack 
cases  as  the  present  from  the  Court  of  Queen's 
Bench,  it  is  not  suggested  that  there  is  any  Aot  of 
Parliament  which  makes  the  decision  of  the 
Queen's  Bench  in  such  oases  final;  and  the 
necessity  for  the  20th  section  of  the  Act  of  1876 
shows  what  a  large  power  of  hearing  appeals  had« 
in  the  opinion  of  the  Legislature,  been  granted  to 
this  court.  That  which  is  brought  before  us  for 
review  by  the  appellant  is  in  form  a  rule  or  order 
of  the  Queen's  jftench  Division,  discharging  a  rule 
nm,  and  directing  that  the  order  of  the  sessiona 
be  offirmed.  This,  having  resard  to  the  interpre- 
tation clause,  is  an  order  otthe  Queen's  Bench 
Division  witMn  the  meaning  of  the  19th  section, 
and  it  lies  on  those  who  contend  that,  lAiongh  the 
case  is  not  within  any  of  the  exceptions  men- 
tioned in  sect  19,  there  is  no  appeal,  to  make  oat 
their  case.  How  is  it  shown  thftt  it  is  not  within 
our  jurisdiction  to  entertain  the  appeal  P  As  I 
understand,  the  argument  was  that,  as  the  case  is 
one  as  to  the  amount  of  rate  to  be  charged  on  the 
railway  company  the  decision  of  the  matter  is 
under  Aet  of  Parliament  given  to  the  quarter 
sessions,  and  that  thev  are  fin^y  to  dedde  the 
matter,  without  appeal  from  their  decision,  and 
that  the  order  or  the  Queen's  Bench  is^  a  mere 
statement  of  opinion  on  which  the  sessions  will 
Act,  and  it  is  therefore  not  subject  to  appeal  I 
acquiesce  in  the  view  that  the  litigants  as  to  the 
vaUdity  and  amount  of  the  rate  oannofi,  as  of  right, 
appeal  from  the  decision  d  the  sessions,  and 
cannot  insist  on  the  decision  of  the  sessions  being 
in  any  way  reviewed.  But  in  the  present  case  the 
sessions  have  stated  a  case,  and  the  question  for 
us  is,  not  whether  there  is  an  anpeal  from  the 
judgment  of  the  sessions,  but  whether  the  opinion 
of  the  Queen's  Bench  Division  expressed  by  the 
rule  appealed  firam  is  not  open  to  review.  The 
case  of  ^.  V.  Ohanlrea  (L.  Bep.  10  Q.  B.,  p.  587) 
is  an  authority  that  the  power  of  the  Queen's 
Bench  to  entertain  the  case,  even  on  the 
submission  of  the  sessions,  depends  on  the 
court  having  power  to  issue  a  writ  of 
certiorari  to  bring  the  case  before  it.  In  that  case 
Field,  J.,  delivering  the  judgment  of  the  oonit, 
consisting  of  himself  and  Blackburn,  J.,  says, 
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"  The  qnealtioa  wbefcher  a  case  was  one  of  difficulty 
or  not,  fit  to  be  reseryed  for  the  court,  was  to  he 
determined  by  the  sessions,  and  not  by  the  parties. 
But  if  they  fonnd  it  one  of  difficulty,  and  stated 
a  case  for  the  opinion  of  the  court,  then  it  be(»me 
necessary  that  a  oartiorari  should  issue  to  bring 
that  case  before  the  court,  that  being  the  only 
mode  by  which  the  order  could  be  brought  into 
the  court  having  jurisdiction  to  quash  or  confirm 
jtu"    In  that  case  the  justices  hail  conyicted,  sub- 
ject to  a  case  for  the  opinion  of  tiie  court,  but  as 
the  Act  under  which  the  conviction   was  made 
expressly  enacted  that  convictions  imder  it  shonld 
not  be  quashed  for  errors  in  form,  or  be  removed 
by  certiorari,  the  court  held  that,  even  though  a 
esse  had  been  stated  by  the  justices,  they  could 
not  entertain  the  question,    in  a  case  where  the 
Queen's  Bench  Diyision  has   without  any  submis- 
sion of  the  sessions,  power  to  issue,  and  has  issued, 
a  writ  of  certiorari,  anj  order  made  by  the  court 
in  a  matter  not  withm  the  exceptions  above  re- 
ferred to  would  be  subject  to  an  Appeal  to  this 
court.     In  my  opinion  there  is  no  sufficient  reason 
why  an  order,  which  can  only  be  made  by  this 
court  in  cases  where  it  has    power  to  issue  a 
cerliorari,  should  not  be  subject  to  appeal  because 
the  submission  of  the  sessions  has  enabled  the 
court  to  issue  the  writ.    But  it  is  argued  that  if 
the  court  should  differ  from  the  Court  of  Queen's 
Bench  this  court  has  no  power  to  compel  the 
sessions  to  obey  any  order  made  on  the  appeal. 
It  does   not   appear   that    the    Queen's    Bench 
could  enforce  obedience  to  its  opinion,  if  opinion 
only.      All    it    could    do  would    be  to   quash 
or  affirm  the  order   of    sessions,  and  if  in  fact 
for     the    purpose    of     expressing    its    opinion 
ife    makes   an    order    to    quash    the   order    of 
sessions,   I  see  no  reason  why  this  court  should 
not  do  so  on  appeal,  as  it  has  power  to  make  such 
order  as  the  court  appealed  from  ought  to  have 
made.    Neither,  in  my  opinion,  is  it  a  sufficient 
argument  against  the  right  of  appeal  that  the 
cperatiye  order  as  regards  the  rate  must  be  that  of 
the  seesions.     In  many  cases  on  appeal  to  the 
House  of  Lords  from  the  Court  of  Chancery,  it 
was  the  practice  of  the  House  of  Lords  to  remit 
the  case  to  the  court  below  with  a  direction  as  to 
the  rights  of  parties,  and  in  cases  where  it  was 
necessary  to  enforce  an  order  of  the  House  of 
Lords,  made  on  appeal  from  Uie  Court  of  Chan- 
cery, it  waa  the  practice  for  theipurpose  of  enforc- 
ing the  order  of  the  House  of  Lords  to  make  it  an 
Older  of  the  Court  of  Chancery.    The  case  then 
stands  thus :  In  some  way  not  explained  a  practice 
now  well  established  has  grown  up,  under  which 
the  ^  sessions  give  their  judgment  in  these  cases 
subject  to  a  case  for  the  opinion  oi  the  Queen's 
Bench.    The  writ  of  certiorari  is  then  issued  for 
the  purpose  of  brinp^ing  the  matter  before  that 
court,  which  gives  its  opinion,  not,  as  was  the 
practice  on  cases  sent  by  the  Court  of  Chtmcery 
lor  the  opinion  of  common  law  coui'ts,  by  the  certi- 
ficate siffned  by  the  judges  who  heard  the  case 
argued,  but  by  a  rule  or  order.  This  rule  is  within 
the  express  terms  ot  the  19th  section  of  the  Act 
of  187o,  and  in  my  opinion  there  is  no  sufficient 
reason  for  saying  tnat  it  is  not  under  the  section 
sabject  to  appeal.    I  have  not  adverted  to  sect.  45 
of  the  Act  of  1878.    It  has  not  been  shown  that 
in  any  case  there  is  what  can  strictly  be  odled  an 
ftppeai  from  petty  or  quarter  sessions  to  the  High 
Ooarty  tboDipL  it  bat  been  soggested  that  there  are 


or  may  be  such  cases.     If  there  are  not,  then  on 
the  fiur  construction  of  that  section,  it  must  in  my 
opinion  be  tedcen  to  apply  to  cases  like  the  present 
where,  though  in  form  there  is  no  appeal  from  the 
sessions,  there  is  in  substance  a  review  of  their 
decision.    In  my  opinion  the  court  is,  under  sect. 
19  of  the  Act  of  1873,  bound  to  hear  this  appeal. 
B&AMWXLL,  L.  J. — ^I  am  of  opinion  that  an  appeal 
Hes  in  this  case.    The  Lord  Chief  Justice  has 
favoured  me  with  his  judffment,  and  I  affree  with 
nearly,  if  not  all,  that  ne  has  written.   There  is  no 
original  jurisdiction  in  the  Queen's  Bench  as  to  poor 
law  matters.    Appeal  is  the  creature  of  statuce. 
The  sessions  need  not  state  a  case  for  the  opinion 
of  the  court    It  is  a  case  for  its  opinion.    To  my 
mind  these  considerations 'do  not  solve  the  ques- 
tion.   At  the  outside  they  present  considerations 
tending  one  way  only,    u  is  necessary  to  look  at 
those  that  tend  the  other  way.    1  will  proceed  to 
state  them.    The  Judicature  Act  intended  as  a 
rule  of  all  but  universal  application  that  there 
should  be  an  appeal  irom  the  High  Court  to  the 
Court  of  Appeal  in  every  case  where  the  High 
Court  had  given  a  judgment,  order,  or  decision. 
The  one  exception  is  of  criminal  matters,  which 
were  not  the  subject  of  error.    This  exception 
shows  that  everything  else  was  intended  to  be 
appeasable.     I  think  an  appeal  would  lie  eyen 
without   the   enactment  in  sect.  45,  though  it 
would  to  my  mind  be  more  doubtful  than  it  is 
with  that  section.    For  it  might  be  said  that  the 
opinion  or  adyice  asked  by  the  sessions  and  given 
was  not  a  judgment  or  order  within  sect.  19.    I 
think  it  would  be.  I  propose,  however,  to  examine 
the  question  in  connection  with  that  section.    We 
start  with  this,  that  proceedings  on  the  Crown 
side  of  the  division  are  as  a  rule  the  subject  of 
appeal.    Then  sect.  45  of  the  original  Judicature 
Act  says:  ''All  appeals  from  petty  or  quarter 
sessions,"  which  might  haye  been  brought  to  any 
court  or  judge,  may  be  heard  before  a  new  court, 
and  the  detemilnation  thereof  shall  be  final,  unless 
special  leave  to  appeal "  is  given  by  such  court,  &c. 
This  section,  therefore,  contemplates  that  there 
was  an  "  appeal "  from  quarter  sessions  to  one  of 
the  courts  whose  jurisdiction  is  transferred,  and 
that  from  iAie  decision  on  that  appeal  there  may 
be  a  further  appeal  to  the  Court  of  Appeal.    Now 
what  appeals  were  there  from  quarter  sessions  P 
I  speak  with  reserve,  because  I  have  no  fiuniliaritv 
with  the  matter.  I  believe  that  there  is  no  appeal, 
strict^  so  (»Jled,  nor  indeed  anything  in  the 
nature  of  an  appeal  from  quarter  sessions  ^iven 
by  statute  to  the  Queen's  Bench;  that  the  juris- 
diction dE  the  Queen's  Bench  was   always,  and 
still  is,  exercised  by  certiorari  under  powers  of 
the  common    law — a  jurisdiction  not  limited  to 
quarter  sessions,  but  extending  to  other   cases 
where  orders  are  made  by  courts  or  bodies  having 
judicial  powers.    On  the  Queen's  Bench  bein^  in- 
formed that  there  is  invalidity  in  the  proceedmgs 
dt  the  inferior  court  on  the  face  of  them,  not  an 
error  of  decision,  but  a  want  of   authority,  or 
excess,  a  certiorari  issues,  and  on  the  order  being 
brouffht  up,  it  is  quaslied  if  the  objection  is  sus- 
tains ;  if  not  sustained,  it  remains  in  force,  and 
a  procedendo  issues.    This  no  doubt  is  not  what  a 
lawyer  speiJdng  strictly  would  call  an  "  appeal." 
But  practically  it  is  ai>  appeal ;  it  is  so  called  even 
by  lawyers  when  speaking  gravely  of  the  sabject, 
and  undonbedly  it  woula  be  a  difficulty  to  make 
anyone  not  a  lawyer  understand  if  hy  "  appeal " 
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was  not  the  right  word.  Bat  assamiag  it  not  to 
be,  it  is  a  role  of  law  and  good  sense  that  where 
joxx  have  words  used  which  have  no  application 
m  their  primary  or  strict  sense,  70a  most,  if  70a 
can,  appl7  them  in  a  Becondar7  or  popular 
sense.  And,  therefore,  if  there  is  nothing  that 
can  be  Btrictl7  called  an  appeal  from  quarter 
sessions,  nor  auTthing  that  can  in  an7  way 
be  so  ofdied,  except  proceeding  b7  eertioran, 
which  in  substance  are  appeals,  the  Leffislature 
must  be  taken  to  have  meant  them.  StUC  ladmit 
that  if  the  enactment  is  of  impossible  application 
it  must  be  disregarded.  But  is  itP  Let  us 
examine  the  matter.  I  repeat,  I  speak  with 
reserve.  But,  as  I  understand,  where  an  order  of 
(quarter  sessions  is  brought  up  on  certiorari,  and 
it  is  proposed  to  quash  it,  a  rule  for  that  purpose 
is  obtained,  and  made  absolute  or  dischargea  I 
refer  to  where  there  is  no  case  stated,  but  where  a 
defect  on  the  face  of  the  order  is  alleged  to  exist. 
It  must  be  admitted  that  there  is  no  difficulty  in 
appl7inf  the  statute  to  such  a  case.  Is  there 
where  there  is  no  defect  on  the  face  of  the  pro- 
ceedings unless  the  special  case  is  referred  to  P  I 
see  none.  No  doubt  the  origin  of  the  matter  was 
as  the  Lord  Chief  Justice  mentions  in  his  judg- 
ment. No  doubt  it  was  a  contrivance  to  get  the 
opinion  of  the  Queen's  Bench.  No  doubt  it  was 
an  opinion  asked  for  which  the  sessions  might 
have  disregarded,  but  has  not  this  mos  pro  Uge 
become  2esD  r  The  procedure  is  the  same  as  when  a 
defect  on  the  face  of  the  proceedings  is  relied  on, 
except  that  a  rule  niH  is  taken  as  granted.  Has 
not  the  Legislature  said  if  the  sessions  want  the 
opinion  of  Queen's  Bench  the7  must  seek  it, 
subject  to  that  opinion  being  revised  by  Uie 
Court  of  Appeal  P  If  thev  can  disregara  the 
opinion  of  the  Queen's  Bench,  so  the7  can  that  of 
toe  Court  of  Appeal ;  if  the7  do  not  choose  to  ask  it 
subject  to  revision,  the7  can  still  refuse  to  do  so. 
Is  It  to  be  supposed  that  where  a  case  is  granted 
and  stated,  ana  there  is  also  an  alleged  defect  on 
the  face  of  the  proceedings  indepenaentl7  of  the 
case  stated,  the  Court  0?  Appeal  may  examine 
the  latter  and  not  the  former  matter  P  Or  is  it 
said  that  appeal  lies  where  there  is  a  defect  on  the 
face  of  the  proceedings,  but  not  where  a  case  is 
stated  P  On  the  substance  of  the  matter  I  cannot 
see  wh7  there  should  not  be  an  appeal  in  these 
cases.  The7  continuall7  involve  questions  of  the 
utmost  importance.  Ab  to  the  expense,  with  all 
submission  be  it  said,  the  Legislature,  which  has 
passed  a  law  that  has  given  a  power  to  make  the 
trumper7  appeals  that  are  made,  was  not  likely  to 
be  deterred  67  that  consideration  in  these  sessions 
cases,  in  which  thousands  are  often  at  stake,  espe- 
ciall7  as  there  must  be  leave  to  appeaL  I  ought 
to  mention  one  matter  which  tells  against  the 
appeal  pos8ibl7,  viz.,  that  in  some  cases  the  order 
01  sessions  is  neither  quashed  nor  affirmed,  but 
sent  back  with  a  direction  or  opinion.  But  if  we 
look  at  the  substance  of  the  matter  it  is  equall7  a  de- 
cision, as  much  as  a  direction  for  a  new  trial,  which 
is  no  judgment  on  the  case.  I  am  of  opinion  that 
an  appesu  lies,  and  that  the  case  should  be  con- 
sidered on  the  merits.  I  am  also  of  opinion  that 
even  if  we  cannot  consider  the  question  arising 
on  the  case  stated,  we  have  jurisdiction  to  hear 
the  appeal,  and  that  our  j[Qdgment  should  be  that 
it  be  dismissed,  because  the  judgment  below  is 
right  as  far  as  we  have  power  to  examine  it. 
CocjLBU&N,  O.J.— This  is  an  appeal  firom  the 


decision  of  the  Queen's  Bench  Division,  affirming 
the  order  of  the  court  of  quarter  sessions  for  the 
borough  of  Walsall,  on  an  appeal  agau^t  a  poor- 
rate  made  on  the  respondents  (that  is,  the  appel- 
limts  from  the  rate,  the  London  and  North- Western 
BaUwa7  Compan7).    The  question  with  which  in 
the  present  stage  of  this  appeal  we  are  alone  oon- 
oerned  is  whether  this  court  has  an7  appellate 
jurisdiction  to  review  a  decision  of  the  Queen's 
jBenoh  Division  in  the  matter  of  a  poor  rate.    I 
am  of  opinion  that  it  has  not.    It  is  true  that  hj 
the  19th  section  of  the  original  Judicature  Act  it 
is. enacted  that  the  Court  of  Appeal  shall  have 
jurisdiction  and  power  to  hear   and    determine 
appeals  from  an7  "judgment   or  order"  of  the 
High  Court  of  Justice,  or  of  an7  judges  or  judge 
thereof.    The  fallac7  in  the  reasoning  which  seeks 
to  appl7  this  enactment  to  the  decision  of  the 
Queen's  Bench  Division  in  the  matter  of  a  poor 
rate    consists    in    treating    such   decision   as  a 
"judgment  or  order"  within  the  meaning  of  this 
section.     To  see  this  it  is,  as  it  seems  to  me, 
onl7  nece8sar7  to    examine   in  what   the  juris- 
diction of  the  Queen's    Bench    Division  in  the 
matter  of  an  appeal  a^inst  a  poor  rate — ^if  it  can 
be  properl7  called  jurisdiction — consists,  and  how 
it  arises.    It  is  familiar  knowledge  that  in  matten 
relating  to  the  maintenance  of  the  poor,  the  Court 
of  Queen's  Bench  has  never,  from  the  first  estab- 
lishment of  the  poor  law,  had  jurisdiction,  either 
as  a  court  of    first  instance,  or  as  a  Court  of 
Appeal,  except,  as  regards  the  latter,  as  far  as  the 
court  of  quarter  sessions  has,  of  its   own  free 
will  and  mere  motion,  submitted  its  judgment  to 
the  opinion  of  the  court.     And  the  reason  is 
plain.    B7  the  statutes  b7    which   provision  is 
made  for  the  maintenance  of  the  poor  the  jnrisdio- 
tion  over  matters  connected  with  it    is  vested 
exclusivel7  in  justices  of  peace  in  pett7  sessions  in 
the  first  instance,    and  in   justices   in   quarter 
sessions  on  appeal.    Of  this  the  language  of  the 
statutes  admits  of  no  doubt  whatsoever.    B7  the 
43  Eliz.  o.  2,  s.   6,  it  is  enacted :  "  That  if  an7 
person  or  persons  shall  find  themselves  grieved 
with  an7  cess,  or  tax,  or  other  act  done  b7  the 
said  churchwardens  and  other  persons,  or  b7  the 
said  justices  of  peace,  that  then  it  shall  be  lawful 
for   the   justices   of  the  peace  at  their  general 
quarter  sessions,  or  the  greater  number  of  them, 
to  take  such  order  therein  as  to  them  shall  be 
thought  convenient,  and  the  same  to  conclude 
and  bind  all  the  said  parties."    B7  a  later  Act, 
the  17  Geo.  2,  c.  38,  s.  4,  it  is  enacted:  "  That  in 
case  an7  person  or  persons  shall  find  him,  her, 
or  themselves  aggrieved  b7  an7  rate  or  assess- 
ment made  for  the  reUef  of  the  poor,  or  shall  hare 
an7  material  objection  to  an7  person  or  persons 
bemg  put  on  or  left  out  of  such  rate  or  assess- 
ment, or  to  the  sum  charsed  on  an7  person  or 
persons    therein,   or    shaU   have   an7    material 
objection     to    such    account    as     aforesaid,  or 
an7    part   thereof,     or    shall     find    him,   her, 
or  themselves  aggrieved  b7  an7  neglect,  act,  or 
thing  done  or  omitted  b7  the  churchwardens  and 
overseers  of  the  poor,  or  b7  an7  of  His  Majestv's 
justices  of  the  peace,  it  shall  and  ma7  be  lawtul 
for  such  person  or  persons,  in  an7  of  the  cases 
i^oresaid,  giving  reasonable  notice  to  the  church- 
wardens or  overseers  of  the  poor  of  the  parish, 
township,  or  place,  to  appeal  to  the  next  general 
or  quarter  sessions  of  the  peace  for  the  oount7, 
ridingi  division*  oorporationf  or  fhuohise  where 
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sodi  pariahf  township,  or  place  lies;   and  the 
jastioee  of  the  peace  there  assembled  are  herebv 
authorised  and  required  to  receive  such  appeal, 
and  to  hear  and  finally  determine  the  same." 
In  like  manner  by  the  Act  of  13  &  14  Car.  2,  c.  12, 
by  which  the  law  of  settlement  was  established, 
the  appeal  given  to  any  persons  who  think  them- 
selves aggriev^  by  orders  of  removal  is  to  "  the 
justices  at  quarter  sessions,  who  are  required  to 
do  them  justice  according  to  the  merits  of  the 
case."    No  ulterior  appe^  is  given  to  any  other 
court.    Exclusive  jurisdiction  being  thus  given  to 
the  justices  in  petty  sessions  in  the  first  instance, 
and  to  the  ouarter  sessions  on  appeal,  it  has  been 
long  settlea  that  when  once  this  jurisdiction  of 
the  Court  of  Quarter  Sessions  on  appeal  has  been 
exercised,  the  Court  of  Queen's  Bench  has  never 
had,  and  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice,  which  has  taken  its  place,  there- 
fore cannot  have  any  authority  whatsoever,  except 
when  put  in  motion  by  the  sessions.    If,  indeed, 
the  court  of  quarter  sessions  refuses  to  exercise 
jurisdiction  when  it  has  it,  the  Court  of  Queen's 
^nch  will  by  mandamus  compel  that  court  to 
hear  and  determine,  in  the  same  manner  as  it  will 
prevent  all  other  inferior  courts  from  declining 
jurisdiction  where  it  exists,  and  so  refusing  to  do 
justice.    But  if  the  jurisdiction  has  once  been 
exercised,  however  erroneous  the  decision,  if  the 
order  of  the  quarter  sessions  be  regular  on  the  face 
of  it,  BO  that  it  appears  therefrom  that  the  order 
of  the  quarter  sessions  is  within  its  jurisdiction 
and  competency,  the  absence  of  which  alone  gives 
occasion  to  the  interference  of  the  Superior  Court, 
the  Court  of  Queen's  Bench  has  from  the  earliest 
time  declared   itself    incompetent  to    interfere, 
the  simple    reason  being,   as    has    been    asain 
and    again    held,    that    it    has    no    appellate 
jurisdiction  over  the  court  of  qi^arter  sessions 
in  matters  which  are  within  the  proper  jurisdic* 
tion  of  the  latter,  which  an  appeal  against  a  poor 
mte  undoabtedly  is.     Conclusive  authority  for 
this  position  is  to  be  found  in  the  following  cases : 
In  Mem  V.  Justices  of  MonmoiUhshire  (4  B.  &  C. 
844)  the  sessions  on  an  appeal  against  an  order  of 
removal  being  equally  divided  as  to  the  merits 
of  the  appeal,  but   being  of   opinion  that   the 
respondents  ought  to  have  proved  the  forty  days' 
residence,  but  had  not  done  so,  quashed  the  order. 
A  mandamus  to  compel  them  to  re-hear  the  case 
having  been  applied  for,  the  rule  was  discharged. 
Abbott,  C.J.  says:   "I    think   the   rule   for   a 
mandam^us  ought  to  be  discharged.     It  appears 
that  in  this  case  the  sessions  have  given  their 
judgment.    This  court  is  not  a  court  of  error  from 
that  court.  It  may  compel  the  sessions  to  proceed 
to  hear  and  decide  the  appeal;  but  when  they 
have  so  determined  it  this  court  cannot  compel 
them  to  correct  their  judgment,  i^  it  appear  to  be 
erroneous.    It  is  unnecessary  to  say  whether  the 
jodgment  pronounced  by  the  sessions  is  erroneous, 
Deoause  we  are  of  opinion  that  if  it  were  so  we 
have  no  authority  to  compel  them  to  correct  it." 
In  a  subsequent  case  of  Bex  v.  Justices  of  MoU' 
mouthshire  (8  B.  &  C.  137)  the  court  of  quarter 
sessions  had  been  equally  divided,  but  the  equality 
had  arisen  from  an  interested  justice  having  taken 
part  in   the   decision.     The   court  being  thus 
divided,  an  order  was  encored  for  adjourning  the 
appeal.    A  certiorcuri  having  been  applied  u>r  to 
bniig  up  the  order  fbr  adjournment  with  a  view 
to  quash  it  as  a  nollityf  inasmuch  aa  the  vote  of 


the  interested  justice  ought  not  to  have  had  any 
effect,  the  rule  was  discharged.    Lord  Tenterden 
says :  "It  is  contended  that,  though  the  justioes 
were   divided   in   point   of    fact,    in    point    of 
law    the    vote  given    by   the    party   interested 
was  a  nullity,  and  that  the  sessions  ought  to  have 
Quashed  the  order.    The  late  dedsions  establish 
tnat  we  cannot  assume  to  ourselves  the  jurisdic- 
tion of  a  oourt  of  error,  and  review  the  judgment 
of  the  sessions.    It  is  said  that  the  sessions  had 
not  jurisdiction  to  make  the  acyournment.    It  is 
clear  they  had  jurisdiction  to  make  any  order 
concerning  the  appeal,  and,  among  others,  the 
order  that  the  hearing  should  be  adjourned.    Heire 
a  judgment  has  been  pronounced  by  the  sessions 
relating  to  a  matter  over  which  the  oourt  had 
jurisdiction ;  and,  assuming  their  judgment  to  be 
erroneous,  I  think  we  have  not  juriwliction  as  a 
court  of  error  to  review  it."    Even  where  a  judg- 
ment had  been  entered  by  mistake,  o?nng  to  mis- 
calculation of  the  votes,  the  Court   of  Queen's 
Bench  refused  to  interfere.    Lord  EllenbOTOUshy 
after  pointing  out  that,  on  discovery  of  the  mistake, 
application  to  correct  it  should  have  been  made  to 
the  court  of  quarter  sessions  itsolf  while   still 
sitting,  says :  "  No  step  of  the  sort  was  taken,  but 
judgment   was    entered;  and  this  court  cannot, 
in  order  to  supply  a  remedy,  exercise  a  jurisdio- 
tioa  which  does  not  belong  to  it :"  {Bex  v.  Justices 
of  Leicestershire,  1  M.  &  S.  442.)  It  has  been  settled 
since  the  cases  of  B.  v.  OuUon  (1  Burrow  S.  C.  64) 
and^^.  V.  Preston-on-the'HiU  (lb.  77)  that  a  bill 
of  exceptions  does  not  lie  from  the  judgment  of  a 
court  of  Quarter  sessions.    In    the    latter   case 
Lord  Harawicke,  C.J.  says :  "  This  is  a  case  of 
great   qonsequence,    and    there    may    be   very 
great  inconveniences  on    either  side.     It  hath 
been    much    wished   that   a  bill   of   exceptions 
would  lie  to  the  justioes  at  their  sessions,  because 
otherwise  it  may  sometimes  happen  that  they  may 
determine  in  an  arbitrary  manner,  contrary  to  the 
resolutions   of  the  courts  of   law.     For  if  the 
justices  will  not  state  the  facts  specially,  though 
requested  to  do  so,  when  the  matter  is  doubtful, 
this  is  very  blameable  conduct  in  them,  and  it  is 
to  be  wished  that  it  might  be  avoided.    On  the 
other  hand,  there  may  be  very  great  inconveniences 
arising  from  the  abuse  of  bills  of  exceptions ;  and 
this  matter  for  the  settlement  of  the  poor,  which 
ought  to  be  rendered  cheap  and  speedy,  may  by 
sucn  means  be  rendered  dilatory,  expensive,  and 
burdensome."     The  reporter  adds  that  "  after  the 
full  hearing  of  the  arguments  on  both  sides  the 
court  were  unanimous  of  opinion  that  a  bill  of 
exceptions  doth  not  lie  to  the  Quarter  sessions/' 
Nevertheless,  though  it  is  thus  clear,  on  referenoe 
to  the  statutes  and  the  authorities,  that  the  Court 
of  Queen's  Bench  has  no  appellate  jurisdiotion, 
properly  so  called,  in  these  matters,  a  practice 
became  established,  according  to  which  the  courts 
of  quarter  sessions  in  cases  of  difficulty  submitted 
their  judgment  to  the  opinion  of  the  Court  «f 
Queen's  Bench,  and  either  affirmed  or  ijuashed  the 
orders  appealed  against  according  to  its  decision. 
Let  us  see  what  is  the  legal  effect  of  the  course 
thus  adopted.     The    origin  of   this  practice  is 
matter  of  history.    A  full  accoont  of  it  is  to  be 
found    in    the    learned   judgment    of    Field,    J. 
in  the  case    of  Beg.    v.    ChantreU  (L.  Bep.    10 
Q.  B.  587.)    In  remote  times  the  jurisdiction  of 
justices,    as    given   by   the   commission    of  the 
peace,    the   terms    of  which   are    set   forth   in 
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Dalton'fl  Justice  of  tbe  Peace,  was  itibjeot  to  this 
proviso :  "  If  a  case  of  difficulty  upon  any  of  the 
premises  before  tou,  or  any  two  of  you,  shall 
happen  to  arise,  then  let  judgment  in  no  wise  be 
given  thereupon  before  yon,  or  any  two  of  you, 
unless  in  the  presence  of  one  of  our  justices  of 
either  bench,  or  of  one  of  our  justices]  appointed 
to  hold    the  assises  in  the  county."     "This," 
observes    Field,   J.,  "not   only  empowers    but 
requires  the  justices,  in  any  case  of  diffici:dty,  to 
obtain  the  opmion  of  a  judge;  and,  by  implication, 
requires  the  ludgeto  give  his  opinion."    There  is, 
however,  notning  in  tnis  provision  which  makes  it 
6blij;[atory  on  the  justices  to  adont  the  opinion  of 
the  }udge ;  still  less  which  enables  the  judge  to 
pronounce  an  effective  judgment  independently 
of  the  justices.    Accordingly,  when  called  upon  to 
decide  an  appeal  as  to  the  validity  of  orders  made 
4n  parish  matters,  and  in  so   doing  to   decide 
-difficult  questions  of  law  on  the  construction  of 
ill-drawn  statutes,  the  courts  of  quarter  sessions 
in  cases  of  difficulty  took  the  course  of  adjourning 
their  decision  till  they  had  sought  the  advice  of 
the  judges  of  assize  on  the  point  or  points  of  law 
'  which  had  arisen.    Havine  obtained  it  ihej  entered 
their  judgment  accordingly.    This  practice  being, 
however,  attended  with  some  inconvenience,  as  the 
{udges  of  assize  would  not,  generally  speaking, 
have  time   to   attend    to    such  matters,  so    as 
to  afford  them  sufficient  consideration,  a  practice 
by  degrees  arose,  sugsested   in   all  prooability 
in  the  first  instance  oy  the  judges   of   assize 
themselves,  of  resorting  to  the  Court  of  Swing's 
Bench  ior  its  advice  on  the  law  as  applicable  to 
the  facts — these  being  stated,  as  found  by  the 
sessions,  in  the  form  of  a  special  case.     This 
practice  is,  however,  comparatively  of   modem 
oriffin.    As  late  as  the  11th  WilL  3,  Lord  Holt 
ana  the  Court  of  Eling's  Bench  refused  to  hear  a 
case  which  had  been  reserved  for  their  opinion  by 
a  court  of  quarter  sessions,  and  remitted  it  to  the 
judge  of  assize  (Anon.  2  Salk.  486).    In  the  time 
of  Lord  Hardwicke  the  modem  practice  prevailed, 
but  had  not  entirely  superseded  the  old :  (E.  v. 
Tedford  (Burrow  S.  C.  57).    The  order  of  sessions 
as  toere  stated  recites  that  a  case  had  been  stated 
for  the  judges  of  assize,  but  that  the  jud^  of 
assize  had  not  had  time  to  hear  and  determine  it. 
At  a  later  period  all  traces  of  the  old  practice  had 
disappeared,  no  doubt  owinff  po  the  greater  con- 
yenience  of  the  modem.    £  the  practice  which 
thus  became  established,  two  singular  anomalies 
arose.     In  the  first  place  the  justices,  though 
bound  in  all  cases  of  oifficultv  to  consult  judicial 
authority,  constituted  themselves  the  sole  judges 
of  the  cases  in  which  such  difficulty  occun^; 
•while,  as  there  was  under  the  statutes  no  ap- 
peal from  their  decision  to  the  Court  of  King's 
bench,  there  was  no  power  in  the  latter  court 
to  compel  them  to  state  a  case  for  its  opinion. 
It  is  true  that  there  is  inherent  in  the  juris- 
diction  of    the   Court   of    Queen's    Bench    au- 
thority to  bring  before  it  by  writ  of  certiorari, 
save  where  the  writ  is  taken  away  by  statutory 
enactment  or   charter,   the  proceedings  of  anv 
court  of  inferior  jurisdiction,  with  a  view  to  quash 
such  proceedings.    But  this  applies  only  where 
there  is  some  defect  of  jurisdiction  or  informality, 
or  defect  apparent  on  the  face  of  the  proceedings. 
The  conxt  cannot — and  this   must   be  carefully 
borne  in  mind^give  itself  appellate  jurisdiction 
throug    tiie  writ  of  eerHoran  where  it  otherwise 


possesses  none.     "  The  writ  of  certiorari,*'  ssy 
the  Court  of   Queen's  Bench  in  B.  v.  Mosdeii 
(2  Burrow,  1040),  "  does  not  go  to  try  the  merits 
of  the  question,  but  to  see  whether  the  Hmited 
jurisdiction   have   exceeded    theb*   bounds."     It   < 
would  be  a  mistake  to  suppose  that,  because  the 
order  of  sessions  is  brought  before  the  oonrt  by 
certiorari,  the  court   thereby  acquires   appefiate 
jurisdiction.    That  this  is  so  plainly  appem  from 
the  undoubted  fact  that  a  party  complaining  of  a 
wrongful  decision  of  the  sessions  in  respect  of  law 
or   fact — so  long  as  the  proceedings  have  been 
regular  and  formal — could  not  on  application  to 
the  Court  of  Queen's   Bendi    obtun  a  writ  of 
certiorari  to  bring  up  the  oi'der  of  quarter  sessioos 
for  the  parpose  of  its  being  oonsideieJ  on  the 
merits.  The  case  is  in  truth  altogether  an  anomaly. 
In  every  other  case  the  writ  cf  oert^^^'vri  is  issued 
at  the  instance  of  the  party  aggrieved,  and  on  a 
primd  facie  case  being  shown  of  some  ground 
why  the  proceeding  in  the  inferior  court  should 
be  set  aside.    Here,  without  any^  ground  being 
shown  or  alleged,  and  not  at  the  instance  of  the 
parties,  save  as  matter  of  form,  but  in  reality  at 
the  instance  of  the  sessions  with  a  view  to  obtain 
the  opinion  of  the  court,  the  writ  issues  solely  for 
the  purpose  of  bringing  the  proceedings  befbre 
the  oonrt,  such  being  the  only  means  of  doing  so^ 
there  being  no  power  of  appeal.    The  law  is  cor- 
rectly stated  in  Cornei''s  Crown  Ftuctice,  p  66, 
and  IS  fully  borne  out  by  the  authorities  there 
referred  to :  "  Upon  an  order  of  quarter  sessions 
made  subject  to  the  opinion  of  the  Court  of  Qneen's 
Bench  on  a  case  stated,  and  removed  by  cerUoriMri, 
the  court  will  consider  and  determine  any  matter 
of  law  arising  upon  the  ftiots  found  by  the  sessiona, 
and  stated  m  the  case  upon  which  their  opinion 
may  be  asked ;  but  if  no  case  be  stated  for  their 
opinion,  the  court  will  not  upon  certiorari  inquire 
ftarther  than  whether   the   justices   have  acted 
within  their  jurisdiction,  and  whether  their  pro- 
ceedings are  regular  on  the  face  of  them,  althoogh 
their  judgment  on  the  facts  of  the  case  may  appear 
to  have  been  erroneous."    In  the  second  places 
though  the  justices  were  directed  to  have  re- 
course to  judicial  assistanoe  before  pronouncing 
judgment,  they  here  took,  and  were  allowed  to 
take,  the  opposite  course,  namely,  of  first  pro- 
nouncing their  jud^ent,  and  then  applying  to 
the  court  for  its  opinion.    But  here,  inasmucu  as 
there  being  no  appeal  fix>m  the  judgment  of  the 
quarter  sessions,  or  controlling  power  in  the  Court 
of  King's  Bench,  the  judgment  of  the  quarter 
sessions,  if  once  unconditionally  pronounced,  wonld 
have  been  final  and  conclusive,  m  order  to  avoid 
this  consequence,  and  at  the  same  time  to  preveDt 
the  necessity  of  the  case  being  sent  bacK  to  the 
sessions  when  the  Court  of  Kind's  Bench  had  pro- 
nounced its  opinion,  the  practice  became  estab- 
lished for  the  court  of  quarter  sessions  to  pro- 
nounce its  judgment   conditionally,  making  it 
subject  to  the  opinion  of  the  Covat  of  Erng's 
Bench,  according  to  which  the  judgment  of  toe 
sessions  was  to  be  affirmed  or  quashed,  as  the  case 
might  be.    In  furtherance  of  this  course  of  pro- 
ceeding, the  order  of  sessions  not  being  befbre  it, 
and  there  being,  as  I  have  said,  no  other  way  bj 
which  the  case  stated  by  the  sessions  could  be 
brought  before  it,  the  Court  of  King's  Bench  lent 
the  assistance  of  its  process  by  way  of  certiorari 
to  bring  up  the  order  and  oase,  that  the  court 
mifi^t  deal  with  it.    Nofhing  can  be  better  settled 
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tliui  febat  it  is  entirely  at  the  discretion  of  the 
8e88ioD8  whether  to  grant  a  ease,  and  so  to  sabmit 
their  jadgment  to  the  opinion  of  the  Goart  of 
Oaeen's  Benoh,  or  not.  Sren  thoogh  the  appeal 
ihoald  be  one  in  which  in  the  proper  exercise  of 
their  diBoretion  they  onght  andonbtedly  to.  grant 
a  case,  bat  ref nse  to  do  so,  there  ai<e  no  means  of 
oompeUing  them  to  state  a  ease  in  order  that  their 
judgment  may  be  reyiewed;  still  less  of  oom- 
peUmg  them  to  review  it  liiemselTes.  The 
decision  of  Lord  Hardwioke  and  the  Ooart 
of  King's  Bench  in  the  cases  of  B.  v. 
OuUon  and  B.  ▼.  Pretton'On'^'Hill,  has 
never  been  qneBtioned*  and  is  nndoabted  law. 
Aad  the  reason  is  obvions.  A  poor-rate,  like  an 
order  of  removal,  is  made  nnder  scatntory  power. 
As  has  been  shown,  the  right  of  app&vl  given  by 
the  statates  to  a  part^  aggrieved  is  to  the  qnartet^ 
sessions ;  and  jarisdiction  is  given  to  that  coart 
to  entertain  and  give  judgment  on  soch  appeals, 
either  by  affirming  or  qnashing  the  order  appealed 
aeainBt ;  bat  no  mierior  right  of  appeal  is  given. 
The  appeal  lies  to  the  coart  of  quarter  sessions 
akine.  The  jarisdiction  o€  the  latter  is  absolnte 
and  final,  and  independent  of  that  of  any  other 
ODort.  No  other  coart,  not  even  the  highest  in 
the  realm,  has,  nnder  the  statutes  jast  referred  to, 
any  power  to  reverse  or  to  interfere  with  the  jadg- 
ments  of  a  court  of  quarter  sessions  when  once 
pronounced.  One  more  observation  remains  to  be 
made  with  reference  to  the  jurisdiction  of  the 
<marter  sessions,  but  it  is  a  most  important  one. 
A  court  upon  whidi  is  imposed  by  Act  oi  Parlia- 
ment the  duty  of  adjudicating  in  a  particular 
matter  between  litigant  parties  cannot,  unless 
aothorised  so  to  do  as  part  of  its  statutory  power, 
transfer  or  delegate  to  another  the  whole  or  any 
portion  of  its  jorisdiction,  or  ^ve  to  the  decisions 
of  such  other  court  any  bindmg  force  in  laf^.  In 
this  exceptional  ana  anomalous  instance  a 
praotioe — a  sort  of  mos  pro  lege — has  grown  up 
of  the  court  of  quarter  sessions  making  its 
judgment  depend  upon  the  opinion  to  be  pro- 
nounced by  the  Court  of  Queen's  Bench.  But 
the  ultimate  judgment  mast  still  be  considered 
SB  that  of  the  sessions,  whatever  may  be  the  form 
it  assumes.  For  the  right  of  appeal,  which  is  the 
creature  of  the  statute,  is  to  the  sessions  alone ;  the 
jurisdiction  is  ffiven  to  the  quarter  sessions  alone, 
without  any  ulterior  appellate  power  being  con- 
ferred on  tne  Queen's  Bench  Division,  or  beins 
capable  of  being  transferred  to  it  by  the  court  (3 
quarter  sessions.  If  therefore  the  decision  in  such 
a  case  as  the  present  were  to  be  taken  to  be  in 

E {lot  of  law  the  judgment  of  the  Queen's  Bench 
ivision,  it  woald  manifestly  involye  a  usurpation 
of  authority  in  the  latter  airectly  in  the  teeth  of 
the  statutes,  which  have  in  express  terms  enacted 
that  the  decision  of  the  court  of  quarter  sessions 
shall  be  final.  What  takes  place  on  the  hearine 
in  the  divisional  court  is  quite  consistent  with 
this  view.  All  that  is  done  on  the  decision  of  the 
divisional  court  being  pronounced  is,  that  an  entry 
is  made  in  the  master's  book  that  the  rule  has  been 
mado  absolute  to  afiirm  or  quash  the  order  of 
Quarter  sessions  as  the  case  may  be,  and  a  rule  is 
drawn  up  accordingly,  and  a  copy  of  it  sent  to  the 
clerk  of  the  peace  for  the  information  of  the 
Quarter  sessions,  and  is  copied  by  him  into  the 
minnte>book  of  their  procx^ings.  No  instance 
^  oocurred  in  which  the  parties  to  the  original 
o^der  have  fiiiled  to  act  on  the  decision  of  the 


Oourt  of  Queen's  Bench,  nor  does  it  appear 
clear  what  means  could  be  resorted  to  to  compel 
obedience  if  necessary,  the  oourt  not  having 
by  the  statute  either  original  or  appellate 
jurisdiction  over  the  subject-matter,  it  thus 
appearing  that  in  the  matter  of  a  poor*rate» 
or  of  an  order  of  removal,  the  ancient  Oourt 
of  Queen's  Bench  had  not,  and  consequently  the 
present  Queen's  Bench  Division  of  the  Hi^h 
Court  has  not,  any  original  or  any  appellate  juris- 
diction,  what  then  is  the  jurisdiction  which  it 
now  exercises  in  these  matters  P  I  answer,  con- 
sultative only.  It  directs  the  oourt  of  quarter 
sessions  as  to  the  law  applicable  to  the  fiicts 
stated  in  the  special  cue.  It  suppUes  the  con- 
ditions according  to  which  the  juagmeat  of  the 
quarter  sessions  is  to  stand  or  Ml — that  judgment 
being  that  the  order  appealed  against  shall  be 
affirmed  or  quashed  as  the  case  may  be,  accardins; 
to  what  shall  be  the  opinion  of  the  Queen's  Bench 
Division.  The  intermediate  decision  is  that  of 
the  Queen's  Bench  Divison.  The  ultimate  judg- 
ment is  that  of  the  coart  in  whom  the  jurisdiction 
is  alone  vested  by  the  statute  which  creates  the 
appeal,  and  by  which  court  alone  in  legal  theory 
it  can  be  exercised.  The  divisional  court  has  no 
authority  whatever  to  pronounce  any  judgment 
whatsoever,  the  authority  so  to  do  being  vested 
by  the  statutes  in  the  oourt  of  quarter  sessions 
alone ;  and  the  judgment  is  therefore  of  necessity 
that  of  the  court  to  which  alone  the  appellate 
jurisdiction  belongs.  Hence  arises  the  form  in 
which  the  matter  is  submitted  to  the  court — 
not  in  that  of  a  judgment  of  che  qaarter 
sessions,  to  be  affirmed  or  reversed  by  a  jod|i;. 
ment  of  the  Court  of  Queen's  Bench,  but  m 
that  of  a  judgment  which  shall  be  capable  of 
being  moulded  into  an  affirmative  or  neitative 
one  according  to  the  "  opinion  -'  which  the  oourt 
shall  pronounce  to  be  the  right  one.  And  the  form 
is  not  unimportant;  it  is  that  the  judgment  shall 
be  affirmed  or  reversed  according  to — not  the 
judgment  or  decision,  but — the  "  opinion  "  of  tho 
Queen's  Bench  Division.  Nor  could  it  be  othei> 
wise.  For,  the  ultimate  appeal  being  by  the 
express  provision  of  the  statute  in  the  court  of 
quarter  sessions,  and  the  latter  having  no  statu- 
tory authority  to  delegate  any  part  of  its  juris* 
diction,  the  Court  of  Queen  s  ^ench  could  not 
possibly  have  or  exercise  an  appellate  jurisdiction 
which  should  have  proprio  vi^ore  the  force  of  law. 
It  would  be^  as  has  been  pomted  out,  a  manifest 
usurpation  on  its  part  to  assume  it.  In  oases 
stated  under  the  20  &  21  Yiot.  c.  43  the  kw  is 
altogether  different.  There  the  magistrate  is 
under  certain  circumstances  bound  to  state  a 
case ;  and  by  the  6th  section  of  the  Act  authority  is 
expressly  given  to  the  court,  on  a  case  submitted 
to  It  by  a  mi^strate.  to  "reverse,  affirm,  or  amend  " 
the  conviction  appealed  against.  Nothing  of  the 
kind  exists  where  a  case  is  stated  by  the  quarter 
sessions  for  the  opinion  of  tho  court  on  an  appeal 
affainst  a  poor  rate  or  an  order  of  removal  But 
although  no  appellate  jarisdiction  is  given  directly 
or  indirectly  by  the  statute  to  the  Court  of  Queen* a 
Bench,  and  no  authority  is  i^iven  to  the  court  of 
qaarter  sessions  to  delegate  its  appellate  authority 
to  the  former,  beyond  that  of  submitting  to  its 
opinion  as  to  what  the  judgment  of  the  oourt  of 
quarter  sessions  should  be,  let  us  for  the  sake  of  argu- 
ment suppose  that  the  sessions  can  and  do  delegate 
their  appellate  jarisdiction  to  the  Superior  Court 
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by  fiubmittiog  the  fkcts  for  its  judgment  as  to 
the  law.  How  can  this  operate  so  as  to  have  the 
effect  of  inyolving  a  farther  submission  to  the 
decision  of  a  third  conrt,  which  is  not  the  di- 
yisional  court,  because  such  court  may  have  in 
general  appellate  jurisdiction  over  orders  and 
judgments  of  the  Queen's  Bench  Division,  and 
thus  have  the  effect  of  extending  the  submission 
without  the  assent  of  the  court  of  quarter  sessions  P 
To  grant  or  refuse  a  case  is,  as  we  have  seen,  in 
the  uncontrolled  discretion  of  the  quarter  session  .s 
The^  have  civen  their  judgment  subject  to  the 
opinion  of  tne  divisional  court  on  the  case  which 
they  thought  proper  to  grant.  By  that  opinion 
their  judgment  is  to  stand  or  fall.  But  how  wiU 
it  do  so  if  the  opinion  of  the  Queen's  Bench 
Division  shall  be  reversed  by  the  decision  of  this 
court  in  the  exercise  of  its  appellate  jurisdiction,  a 

J'urisdiction  in  respect  ot  this  class  of  cases 
titherto  unknown  and  unheard  of  P  How  in  that 
event  could  it  be  sa^'d  that  the  order,  which  was 
to  be  affirmed  or  quashed  (as  the  case  might  be), 
according  as  the  opinion  of  the  Queen's  Bench 
Division  might  be  one  way  or  the  other,  was 
rendered  valid  or  invalid  in  conformity  to  the 
opinion  of  that  oourt,  if  its  decision  is  reversed  P 
A  decision  reversed  becomes  a  nullity.  The  judg- 
ment of  a  Court  of  Appeal,  reversmg  that  of  a 
oourt  appealed  from,  is  not  the  judgment  of 
the  latter  court,  but  of  the  former.  How, 
then,  will  the  judgment  of  this  court,  should 
it  differ  from  that  of  the  divisional  court,  satisfy 
the  condition  on  which  the  judgment  of  the 
quarter  sesmons — who  have  plenary  aod  exclusive 
jurisdiction  over  the  subject-maoter,  and  can  make 
their  submission  to  the  Queen's  Bench  Division 
subject  to  such  conditions  as  they  think  proper, 
and  who  have  here  submitted  their  judgment  to 
the  Queen's  Bench  Division,  and  not  to  any  other 
court,  is — ^by  the  express  terms  of  the  submission, 
to  depend  r  Can  the  terms  of  the  submission 
be  thus,  without  any  assent  on  the  part  of  the 
oourt  of  quarter  sessions,  enlarged,  so  as  to  give 
authority  to  this  court,  which  assuredly  is  not 
that  of  the  Queen's  Bench  Divisiun  P  And  this 
brings  me  to  the  consideration  of  the  question  on 
still  broader  grounds.  The  primary  purpose  and 
intention  of  the  Legislature  in  creating  the  present 
Court  of  Appeal  was,  I  apprehend,  to  transfer  to 
it  the  appeltftte  jurisdiction  heretofore  vested  in 
the  Court  of  Exchequer  Chamber.  In  doing  so, 
however,  it  has,  it  is  true,  used  terms  so  large  as 
to  embrace,  according  to  the  decision  of  this 
court,  judgments  and  orders  in  matters  of  mere 
procedure,  as  to  which  no  appeal  from  the  divi-- 
sionai  court  previously  existed.  But  I  cannot 
think  it  can  have  been  the  intention  that  the 
terms  used  should  apply  to  cases  in  which  there 
was  no  inherent  jurisdiction  in  a  divisional  court, 
and  which  were  not  involved  in  the  advance  to 
some  final  judgment  from  which,  an  appeal  lay. 
It  cannot  have  been  intended,  however  general 
may  be  the  terms  of  the  section,  to  make,  as  it 
were  by  a  side-wind,  parochial  rates  and  orders  of 
removal  matters  which  before  were  not  the  sub- 
jects of  appeal,  and  could  not  be  token  beyond  the 
divisional  court,  liable  to  be  brought  before  ^is 
court,  and  consequently  to  be  taken  on  a  further 
appeal  to  the  House  of  Lords,  with  all  the  expense 
attending  on  such  an  ultimate  appeal,  thus  in- 
volving the  inconvenience  which,  as  was  pointed 
out  by  Lord  Hardwicke  in  Bex  v.  Pretton'On-the' 


HiU,  would  result  from  rendering  "  dilatory,  ex- 
pensive, and  burdensome  "  matters  relating  to 
the  maintenance  of  the  poor,  which,  as  he  ob- 
served, "  should  be  cheap  and  speedy."  Thespirii 
of  the  present  legislation  is,  I  thmk,  apparent  irom 
the  provision  introduced  into  the  Act  of  1876,  by 
the  20th  section  of  which,  lest  the  geneial  words  of 
the  19th  section  of  the  Act  of  1873  should  have  too 
extensive  an  operation,  it  is  expressly  provided 
that  **  where,  by  Act  of  Parliament,  it  is  provided 
that  the  decision  of  any  court  or  judge,  the  juris- 
diction of  which  court  or  judge  is  transferrod  to 
the  High  Court  of  Justice,  is  to  be  final,  an  appeal 
shall  not  lie  in  any  such  case  from  the  decision  ol 
the  High  Oourt  of  Justice,  or  of  any  judge  thereof, 
to  the  Court  of  Appeal."  It  is  true  that  this  case 
is  not  within  the  precise  terms  of  this  enactment, 
inasmuch  as  this  decision,  from  which  the  ri^ht  of 
appeal  is  here  claimed,  is  not  one  which  is  made 
final  by  Act  of  Parliament.  But  I  apprehend 
that  the  only  reason  for  not  making  the  terms  of 
the  enactment  sufficiently  comprehensive  to 
include  such  a  case  as  the  present  was  simply 
that,  as  it  had  never  occurred  to  any  one  to 
suppose  that  there  could  be  an  appeal  from  the 
decision  of  the  Court  of  Queen's  Bench  in  such  a 
case,  it  was  not  deemed  necessary  to  make  the 
language  appl^  to  it  in  terms.  That  the  case  is 
within  the  spirit  of  the  enactment  cannot,  I 
think,  be  doubted.  Whether,  therefore,  I  look  to 
the  nature  of  the  jurisdiction  heretofore  exercised 
by  the  Oourt  of  Queen's  Bench,  or  to  the  object 
and  intention  of  the  recent  legislation,  I  can 
arrive  at  no  other  conclusion  thtm  that  a  decision 
of  the  divisional  court  on  an  appeal  against  a  rate 
is  not  a  judgment  or  order  within  the  19th  section 
of  the  Judicature  Act  of  1873.  I  am  thensfore  of 
opinion  that  this  court  has  not  jurisdiction  to 
enterttfin  this  appeal. 

Brett,  L.  J.  concurred  with  Cookbum,  0  J.,  on 
the  ground  that  the  decision  of  the  Queen's  Bench 
Division  was  not  an  order  or  judgmenc,  nor  was  it 
a  binding  decision. 

The  Court  being  equally  divided,  the  appeal 
was  dismissed. 

Appeal  dienUesed, 

Solicitors  for  the  appellauto.  Sharp,  Parker,  and 
Oo. 
Solicitor  for  the  respondents,  B,  F,  Boherte. 
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aabwrda/Ut  Mareh  10, 1878. 

(Before  Jessel,  M.B.) 

Stjlkdabd  Bank  of  Africa  v.'Stokbs.  (a) 

Party  wall — Tenaaits  in  common— Eutdence — Pre- 
sumption  of  law — Repair  of  party  waU — Common 
law  rights — Metropolitan  Buildings  Act  1855, 
ss,  82, 83,  85. 

In  the  absence  of  evidence  of  the  otonership  of  a 
party  wall  a  Jury  is  entitled  to  find  thai  U  oehngs 
to  the  adjoining  owners  as  tenants  in  common. 

At  common  law  a  tenant  in  common  of  a  party  tooU 
was  entitled,  with  or  without  notice  to  the  atksr 
tenant  in  common  and  whether  the  wall  reqwnd 
repairs  or  not,  to  remove  or  alter  or  take  orieks 
from  or  otherwise  interfere  wUh  the  party  waU, 

(a)  Beported  bj  J.  E.  Thompbov,  Esq.,  B«ni«t«P4i*-Lair. 
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provided  (hat  hU  object  «f»  «o  dowig  vhu  to 
9vbHiiuie  a  new  or  better  waU  or  to  put  the  old 
ioaU  in  a  better  etate  ofrepadr. 
But  now  (he  reepeetive  righti  are  regtdated  entirely 
by  ^  Metropolitan  Btnldinge  Act  1855  and  the 
nghie  given  by  that  act  are  in  eubeti* 
tuUon  of  and  not  in  addUion  to  those  formerly 
eaoietinq  ai  common  law. 

By  the  S5th  section  of  that  Acta  tenant  in  eommon 
ofawaU  ie  to  gvvenoOee  tothe  adjoining  owner  of 
any  works  he  may  intend  to  carry  out.    By  sub^ 
sect,  6,  within  fourteen  days    such    ad/joining 
owner  is  to  express  his  assent  to  the  proposed 
work,  or  dissent  is  to  be  inferred^  and  therewpofh 
a  d^erenee   shaU   be   deemed   to  have  arisen 
between  the  building  and  adjoining  owners ; 
Incase  of  such  difference,  by  siib'Sect.  7  each  party 
is  to  appoint  a  surveyor,  and  the  two  surveyors 
are  to  appoint  a  thdrd,  and  such  one  or  three  fur- 
veyors,  or  any  two  ofthem,are  to  decide  dU  matters 
of  dispute. 
In  ihis  eaee  (he  notice  was  oiven  but  no  assent  eo^ 
pressed ;  ecwhparty  appointed  a  surveyor  but  no 
third   surveyor  was   appointed,    although   the 
plaintiff  was  cognisant  of  the  defendant's  works 
and  intentions. 
Edd,  ihat  a  difference  had  arisen,  and  that  the  defen- 
dant  woe  not  entitled  in  these  oircumstcmeesto  go 
on  with  his  work. 
lionoN. 

The  pUdntiffB  and  defendant  oooopied  ad- 
joining premises  at  Nos.  10  and  11,  Olement's- 
lane,  in  the  oity  of  London.  Their  respeotive 
premises  were  separated  from  eaoh  other  by  a 
party  wall  Their  was  noevidenoe  as  to  the  owners 
ship  of  this  party  wall,  and  it  became  one  of  the 
qnestions  in  this  case  whether  in  the  absence  of 
Buoh  evidenoe  there  would  arise  a  presumption 
that  the  plaintiffs  and  defendant  were  tenants  in 
common. 

On  the  26th  Seiit.  1877  the  defendant  serred  on 
the  plaintiffs  a  written  notice  of  his  intention  to 
exercise  the  rights  given  to  him  by  the  Metropoli- 
tan Buildings  Act  1855,  sect.  85.  He  proposed  to 
undermine  tne  party  waJl  and  to  make  a  sub-base- 
ment of  ooncrete  and  brick.  In  this  letter  he 
appointed  a  surveyor  and  referred  .to  the  85th 
aeotion  of  this  Act,  sub- sect.  6  which  says : 

If  cither  owsar  does  not  within  fourteen  days  after 
ue  delfrery  to  him  of  any  notioe  or  requisition  exprees 
hii  Qonaent  thereto,  he  ihall  be  oonsideTed  as  havinff  dis- 
NBted  therefrom,  and  thereupon  a  differenoe  shall  be 
deemed  to  have  arisen  between  the  bnildinff  owner  and 
tee  tMjoamng  owneK, 

No  oonsent  was  ever  expressed  by  the  plaintiffs, 
although  the  work  went  on  with  their  knowledge, 
end  considerable  oorrespondence  was  carried  on 
between  the  authorised  officers  of  the  bank  and 
the  defendant. 

The  7th  and  8th  sub-sects,  of  the  85th  section  of 
the  Act  prescribe  the  course  to  be  adopted  in  case 
a  differenoe  arises  between  a  building  and  adjoining 
owner.  Those  and  other  sections  of  the  Act 
applicable  to  the  case  are  sufficiently  set  forth  in 
the  iudgment. 

The  ^aintiffs  alleged  that  the  defendant  had  no 
nght  to  undermine  or  underpin  the  wall,  and  that 
considerable  risk  to  the  bank  was  involved  in  their 
operations.  The  defendant  alleged  that  he 
Proceeded  with  all  caution,  and  that  no  danger  was 
incmrred. 

The  plaintiffs,  however,  moved  to  restrain  the 
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defendant  from  proceeding  with  his  work.  But  in 
the  course  of  this  ar^ment,  it  havixig  been 
arranged  that  in  coitf  omuty  with  the  provisions  of 
the  Act  a  third  surveyor  should  be  appointed, 
there  remained  only  the  question  whetner  the 
defendant  was  leffally  justified  in  the  first  instance 
in  what  he  had  done. 

Davey,  Q.G.  and  BuMey,  for  the  plaintiffB. 

Marten,  Q.O.  and  HuU,  for  the  defendant. 

JissiL,  M.R.— This  matter  is  now  reduced  to 
a  question  of  oosts,  but  it  involves,  as  sometimea 
a  question  of  oosts  does,  very  important  points  of 
law,  and  as  aocordin^  to  my  practice  the  oosta 
follow  upon  the  legal  rights  I  think  it  is  absolutely 
necessary  for  me  to  decide  upon  the  legal  ri^ht^ 
in  order  to  arrive  at  a  decision  as  to  the  liability 
of  either  uertv  to  pay  the  costs.  Now  the  plaintiff 
allefi^es  tnat  he  is  the  owner  of  a  house  with  a 
party  wall.  The  defendant  is  the  owner  of  the 
adjoining  house,  and  there  is  no  dispute  about  the 
widl  in  question  being  a  party  wall.  The  defendant 
is  construoting,  or  attempting  to  oonstruot,  a  sub- 
basement — ^that  is  a  floor  undeor  the  basement — 
and  for  that  purpose  he  is  excavatinff  the  earth 
from  beneath  his  own  basement  and  also  fix>m 
beneath  the  wall — and  omit  for  the  moment  the 
fact  of  his  going  thirty  inches  on  one  side  of  the 
party  wall ;  tlutt  may  have  been  by  accident  or 
not — and  he  purposes  in  doing  that  to  do,  or  has 
actually  done,  this  :  he  has  out  away  the  concrete 
foundation  of  the  wall  and  intends  to  fill  up  the 
space  occupied  by  the  concrete  foundation  and  by 
the  London  day  beneath  the  wall  by  a  solid 
foundation  of  lirick,  making  a  new  wall  below 
the  old  wall,  which  itself  m  its  turn  will  be 
supported  by  a  new  concrete  foundation.  The 
plaintiff  says  that  the  work  may  be  done  safely  if 
executed  with  great  care,  but  that  it  is  a  "  riskv  '* 
work,  and  one  likelv  to  lead  to  danger.  The 
defendant  says  that  he  will  be  very  careful,  that 
he  is  careful,  and  that  being  very  ou-eful  the  work 
will  not  be  dangerous  to  any  one.  Another 
question  arises,  whether  or  not  what  is  proposed 
to  be  done  is  within  the  po visions  of  the  33rd 
section  of  the  Building  Act.  Now  first  of  all,  as 
to  the  position  of  the  parties  independently  of  the 
Building  Act,  I  have  no  evidence  oefore  me  at  the 
present  moment  as  to  the  boundiuries  of  the  proper- 
ties. All  I  have  is,  that  there  has  been  a  common 
user  of  the  wall,  which  seems  to  have  been  erected  by 
the  plaintiff  some  time  back  at  the  common  ex- 

Eense  of  the  plaintiff  and  the  defendant,  and  I 
ave  nothing  to  show  how  that  wall  came  to  be  so 
used  and  enjoyed.  The  question  is,  what  does  the 
law  presume  from  that  P  I  have  been  referred  to 
an  authority  which  says  that  in  the  flkbsence  of  any 
evidence  beyond  what  I  have  mentioned  there  was 
sufficient  for  a  jury  to  find  that  the  wall  was  held 
by  the  two  parties  as  tenants  in  common,  and 
beyond  that  the  case  does  not  go.  The  result 
therefore  is  that,  according  to  that  authority, 
there  is  sufficient  for  me  to  find,  if  I  think  fit, 
that  the  wall  is  held  by  the  plaintiff  and  defen- 
dant as  tenants  in  common,  if  I  do  not  think  fit 
to  decide  the  question,  which  probably  would  be 
the  more  correct  course  to  take,  then  I  should 
remit  it  for  fUrther  inquiry  to  see  what  the 
boundaries  of  the  two  properties  were,  which  I 
have  no  doubt,  or  very  little  doubt,  could  be  soon 
ascertained.  But  supposing  I  were  driven  to  the 
conclusion  that  the  plaintiff  and  defendant  were 
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tenants  in  oommon,  what  would  their  righta  be  P 
Now,  as  to  that,  the  very  case  to  which  I  have 
been  referred  enables  me  to  sive  an  answer,  and 
that  oase  is  OubiH  v.  Porter.  All  the  three  jadgee 
there — and  very  emineiat  judges  they  were — ^were 
agreed  that  yon  cannot  have  an  action  by  a 
tenant  in  common  against  another  tenant  in 
common  merely  because  he  pulls  down  the  wall 
which  belongs  to  them  as  tenai^ts  in  common ; 
if  it  is  a  temporary  thing,  "  a  temporary  removal 
with  a  view  to  improve  part  of  the  property  on 
one  side  at  least,  and  perhaps  od  both,"  there 
is  no  authority  to  show  tnat  one  tenant  ^n 
common  can  maintain  an  action  acainst  the  other 
for  a  tempotiar^  removal  of  the  sdbjeot-matter  of 
the  l^nancy  m  common,  the  party  removing 
•having  at  the  same  time  the  intention  of  making  a 
•prdnpt  restitution.  It  was  not  a  destruction. 
**  The  obiect  of  the  party  was  not  that  there  diould 
be  no  wall  there,  but  that  there  should  be  a 
wall  there  as  eoqpeditionsly  as  a  wall  could  be 
made."  I  read  that  from  the  evidence  of  Bayley,  J. 
at  pag[e  265.  Holrqyd,  J.  says  this  at  page  267 : 
"  Taking  it  to  be  the  law  that  where  there  is  a 
complete  destruction  by  one  tenant  in  common  of 
that  which  he  has  in  common  with  others,  so  that 
that  other  is  wholly  deprived  of  the  use  of  it,  an 
action  of  trespass  will  lie.  I  think  the  act  done  by 
the  defendant  in  this  case  cannot  be  considoi^dd  as 
a  destruction  of  the  wall,  the  removal  of  the  old 
wall  haying  been  effected  merely  for  the  purpose 
of  rebuilding  another  on  its  site  as  speedily  as 
possible."  Then  Littledale,  J.  says:  "H  two 
persons  be  tenants  in  common  of  limd  on  which 
there  is  a  wall,  and  one  refuses  to  repair,  and  the 
other  pulls  down  the  wall  and  sells  the  materials 
and  builds  a  better  wall,  it  may  be  said  that 
there  has  been  a  total  destruction  of  tiie  original 
wall,  more  especially  if  he  sold  1^en:iaterials ;  still,  if 
he  did  that  for  the  purpose  of  getting  otiier  materials 
to  make  the  new  wall  better  than  the  old  one  was, 
and  he  builds  the  new  one,  though  there  was  a 
deetructiou  of  that  which  was  originidly  the 
subject-matter  of  the  tenancy  in  common,  an 
action  of  trespass  will  not  be  maintainable ; "  and 
then  he  sa^s,  if  it  is  partial  damage,  you  must 
have  an  action  on  the  case.  The  result,  therefore, 
is  this,  that  what  the  defendant  is  doing,  namelv, 
the  removing  of  the  foundation  of  the  old  wall, 
be  it  for  the  purpose  of  putting  in  as  good  a 
foundation  or  a  better  one  —  v)r  he  is  doing 
it,  as  it  is  stated,  by  concrete — ^it  is  not  a 
destruction  as  tenant  in  common.  All  that  has 
been  done  has  been  done  in  this  case  with  the 
bond  fide  intention  of  supporting  the  wall,  and 
will  not  entitle  the  other  tenant  in  common  to 
maintain  an  action — of  course,  still  less  an  in- 
junction. I  am  not  now  speaJdng  of  a  case  of 
danger,  which  is  not,  as  I  understand,  this  case. 
That  bkng  so,  it  appears  to  me  that  at  common 
law  there  would  have  been  no  right  of  action  as 
fiff  as  the  wall  is  concerned.  The  next  point  is 
taking  away  the  narrow  slip  of  clay  which  under- 
lies the  wall.  Whatever  might  be  the  case  with 
agricultural  land,  I  do  not  think  it  can  be  pre- 
tended that  where  a  stratum  of  clay  is  used 
merely  for  the  purpose  of  supporting  a  wall,  that 
the  substitution  of  brick  or  burnt  day  for  the 
unbumt  or  native  clay  as  a  support  of  the  wall 
can  be  deemed  destruction  or  destructive  waste. 
It  is  an  improvement,  and  not  a  destruction,  and 
I  should  think,  therefore,  the  removal  of  a  portion 


of  the  day,  intending  to  sobstiltute  briekf  will 
not  be  destructive  waste,  nor  would  it  entitle  tiie 
plaintiff  to  an  injunction.  The  remaininB  point 
IS  a  totally  different  one.  The  plaintiff  ule^as, 
and  the  defendant  denies,  that  according  toJUie 
trae  construction  of  the  Metropolitan  Buildings 
Act,  whatever  the  rights  at  common  law  migiit 
have  been,  such  right  no  longer  exists,  and  that  Ib 
the  view  I  take  4i\y$elf  of  the  Act.  The  Act, 
parts,  begins,  "Partv  structures,"  and  there  is 
this  preliminary  in  the  82nd  section :_  ^  lu  the 
construction  of  the  following  provisions  re- 
lating to  party  structures  such  one  of  the 
owners  of  the  premises  separated  by  or 
adjoining  to  any  party  structure  as  is  desiroos 
of  executing  any  work  in  respect  to  such  partv 
structure  shall  be  called  the  building  owner,  ana 
the  owner  of  the  other  premises  shall  be  called 
the  adjoining  owner."  Therefore  you  start  by  a 
definition  as  regards  "  any  work."  The  next  has 
this  prefix,  "  Bights  of  buUding  and  adjoining 
owners.  The  building  owner  shall  have  the  fol- 
lowing rights  in  relation  to  party  structures ;  tibat 
is  to  say  "—does  not  that  mean  he  is  to  have  no 
others  P  Is  not  that  the  definition  of  the  rights 
he  is  to  have,  meaning  those  are  all  the  rights  he 
is  to  have  P  In  iny  opinion,  that  is  the  meaning 
of  the  section,  liie  law  of  the  metropolis  now 
defines  the  rights  of  building  owners.  He  is  a 
building  owner  within  the  definition  of  the  82nd 
section,  because  he  wants  to  do  some  work  in 
respect  of  part  of  the  structure,  and  being  such  a 
building  owner  he  has  these  rights,  whicn  in  my 
opinion  are  exclusive,  and  he  haa  no  other  rights. 
When  we  come  to  look  at  the  sub-sections,  I  wink 
that  is  manifest,  "  a  right  to  make  good  or  repair 
any  party  structure  that  is  defective  or  out  of 
repair."  Now,  as  he  had  a  right  at  law  as  a  tenant 
in  common,  wherever  he  was  tenant  in  oommon, 
to  repair  or  to  improve,  this  sub-section  would 
have  no  particular  meaning,  because,  if  he  has  on^ 
to  give  notices  under  the  building  Act  when  it  is 
defective  or  out  of  repair,  but  that  he  may  do  it 
when  it  is  not  defective  or  out  dt  repair  without 
giving  any  notice,  it  would  have  this  extraordinary 
result — ^that  when  the  waU  wanted  nothing  doing 
to  it  he  might  amuse  himself  by  pulling  out  the 
bricks  and' putting  in  new  ones  or  handsomer 
ones,  without  giving  notice  to  anybody,  at  his  own 
will  and  pleasure ;  whilst  when  it  was  actually  eat 
of  repair  and  defective,  and  wanted  something  to  be 
done  to  it  very  speedily,  he  could  not  touch  it  with- 
outgiving  notice.  It  is  obvious  that,  to  read  the  Act 
of  Parliament  in  this  way  instead  of  oan^in^  oat 
the  specified  intentions  of  the  Legislatoie,  s  simply 
to  oast  ridicule  upon  them,  and  I  cannot  ooniKant 
to  do  that.  Now  then  the  next  is,  "  a  right  to  poll 
down  and  rebuild  any  party  structure  that  is  so 
far  defective  and  out  of  repair  as  to  make  it 
necessary  or  desirable  to  pull  down  the  same," 
Here,  again,  is  a  limited  right  to  pull  down.  Bnt, 
as  I  have  read  the  law  and  statements  of  these 
eminent  judges,  he  has  a  right  to  pull  down  whoi 
the  wall  is  neither  defective  nor  out  of  repair,  if 
he  only  wishes  to  improve  or  put  up  a  better  or 
handsomer  one,  and  that  without  notice.  Bat, 
according  to  the  statute,  he  must  give  notice  of 
such  intention  when  the  wall  is  ddective  or  oat 
of  repair.  So  there  would  be  this  curious  result: 
he  must  give  notice  when  the  wall  is  defective  or 
out  of  repair,  but  he  may  pull  down  without 
any  notice  when  it    wanted  nothing  doing  to 
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it,   but     ihe    tenant    in    oommon    wished    to 
improve  it  or  beanti^it,  and  therefore  wanted 
to    pnll    it    down.      Then,  withoot   going  into 
others,  we  have  this,  No.  6,  "A  right  to  raiae 
anj    Bimctnre    permitted    by  this    Act   to    be 
rauedy  oar  any  external  wall  built  against  andi 
party  Bimotnie, .  npon  conditimi  of  making  good 
all  daoia^  oooasioned  therobj^  to  the  a^oining 
pnremiieBy  or  to  the  internal  finiahinga  and  deooia- 
tione  thereof,  and  of  carrying  np  to  the  reqaieite 
height   all    fluee  and  chimoiey  stacks  belonging 
to  the  adjoining  owner  on  or  against  snch  party 
stmctnre  or  external  walL'*    Now,  there  are  two 
qnestione  upon  that.  '*  The  right  to  raise  any  party 
Btruotcure"   beins  permitted  by  this  Act  to  be 
raised,  is .  it  absdutely  neoessaiy  to  limit  that  to 
raising  it  above  ground  P    If  the  party  stractore 
is  all  above  ground,  and  you  pot  anything  upon 
it,  of  coo^e  the  raisins  must  be  above  around: 
but  if  the  party  struoture  were  under  ground, 
dividing  two  oasem^nts,  and  did   not  reach  the 
surface,  clearly  then  the  raising  would  be  under- 
ground.    Is  it  necessary  to  limit  the  word  "  raise  " 
to  putting  something  on  the  wall  on  the  top,  and 
may  not  you  raise  or  n:iake  it  longer,  or  build  it 
up  by  BonoLetbing  on  the  bottom  P    I  do  not  think 
it  necessary  so  to  hold,  and  if  it  were  absolutely 
impossible  to  underpin  a  wall  except  under  this 
sub-section,  my  impression  is  that  the  sub-seetion 
would  be  wide  enough  to  include  it.    But  I  think 
there  is  another  sub-section  that  will  do,  and  con- 
sequently it  is  not  necessary  to  insist  upon  it. 
Then  there   is    "a  right    to    pull    down   anv 
varty  structure  that  is  of  insufficient  strength 
for    any    building    intended   to   be   built,   and 
to    rebuild    the    same    of    sufficient    strength 
for    the     above    purpose,    upon    condition    of 
making  good  all  damage."     Here,  I  think,  we 
have  a  section  which  will  do,  and  which,  upon  the 
prindple  of  omne  maju$t  &xi,,  will  include  the 
case  1  have  before  me.    You  are  gping  to  make  a 
sub-basement ;  you  want,  therefore,  a  wall  of  suffi- 
cient strength  for  the  new  building  which  you 
intend  to  be  built.  For  this  purpose  you  may  pull 
down  the  party  structure,  wnich,  of  course,  would 
be  of  insufficient  strength.  It  would  fall  down  alto- 
gether if  you  took  away  its  support  by  making 
the  sub-basement,  and  you  must  build  it  of  suffi- 
cient strength.     If  you  may  pull  it  down  and 
rebuild  it,  why  ma^  ^rou  not  do  something  short 
of  tiiat,  and  underpin  it  under  that  sub-section  P  It 
would  be  a  very  extraordinary  reading  of  the  sub- 
seofeion  to  say  that,  although  you  have  the  right  of 
pulling  it  down  alto|;ether  and  putting  it  up  affain, 
that  in  rebuilding  it  you  may  not  do  something 
IssB ;  that  is  to  sav,  support  it  and  put  a  new  wi£ 
udemeath  it.     I  think  that  would  be  a  very 
luuTow  view  of  the  sub-section.    Then  there  is  the 
right  to  cut  into  any  party  structure,  a  right  to 
ctrti  away   a   footing ;   and  then,  by  the   11th 
Motion  there  is  a  right  "to  perform  any  other 
neoessary  works  incident  to  the  conneetion  of  party 
*^3tictiireB  and  premises  adioining  thereto."   I^ow, 
^Ofle  are  veiy  large  words.    Why  should  I  not 
'Bad  them  to  include  again  the  case  in  question  P 
It  is  a  right  to  pei^orm  any  necessaiy  works  "  in- 
cident."   Incident  to  what  P  Why  incident  to  the 
c^sction  of  the  party  structure.    But  this  is  not 
uieident  to  tiie  connection  of  the  party  structure. 
If  you  make  the  sub-basement,  and  you  do  not 
v^ipIKfft  the  wall,  it  will  fall  down,  and  its  con- 
'^^ction  would  be  temdnated  in  a  very  summary 


manner;  and  I  think  therefore  there  are  words 
here  which  are  quite  large  enough  to  include  this 
right,  and  my  interpretation  and  decision  is  that 
they  are  lar]^  enough  to  include  them,  and  there- 
fore that  this  right  is  a  right  within  the  Building 
Aot  when  it  beoomes  neoessaiy,  or  reasonab^ 
neceeaary,  to  perform  it;  that  the  right  is  not 
limited  to  putting  bricks  upon  the  top  of  the  wall ; 
and  that  you  may  increase  the  wau  by  puttinj; 
brieks  below  the  wall,  so  as  to  enlarge  it 
that  way  as  much  as  you  may  by  putting 
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bricks  above  the  wall  to  enlarge  it  in  the 
other  way.  I  think  it  the  duty  of  the  court  to 
read  these  Acts  in  a  reasonable  manner,  with  a 
view  of  carrying  out  the  manifest  intention  of  the 
Legislature — ^that  these  party  structures  should 
not  be  interfered  with  by  building  owners  without 
due  notice  to  the  person  or  persons  other  than 
the  building  owner  interested  in  the  party  struo- 
ture, and  without  its  being  referred  to  the  sor- 
veyors  to  decide  how  the  work  should  be  per- 
formed. Now  that  being,  in  my  opinion,  within 
the  8Srd  section,  the  roles  of  the  85th  section  I 
think  are  dear ;  not  that  the  wording  might  not 
have  been  improved,  but  it  has  been  said  as 
regards  these  Acts  of  Parliament,  and  truly  said, 
that  the  wonder  is  not  that  you  should  find  imper- 
fections in  the  wording,  but  that  they  should  be 
as  well  drawn  as  they  are,  considering  the  mode 
in  which  they  are  passed,  and  the  want  of  final 
revision.  Now,  it  is  quite  true  that  in  sub-sect.  7 
of  the  85th  section  there  is  a  slight  difference  in 
the  wording  which  has  ^ven  rise  to  argument; 
but  I  think  the  fair  nieanmg  of  the  section  is  this : 
that  where  there  is  a. dispute  or  difference,  for 
the  words  are  identioal  in  meaning,  yon  shall  not 
do  the  work  except  with  the  sanction  of  the  other 
owner  who  is  interested  in  the  wall-— or,  of  two 
surveyors  out  of  three,  one  to  be  nominated  by 
each  party,  and  the  two  to  choose  aa  umpire,  or  of 
the  umpire;  in  other  words,  that  the  work  shall 
be  done  according  to  the  direction  of  the  majority 
of  the  surveyors  or  the  umpire,  and  shall  not  be 
done  in  any  other  manner.  Now,  the  7th  sub- 
section is  this,  "  in  aU  cases  not  hereby  specially 
provided  for"  —  this  is  not  specially  provided 
lor — "  where  a  difference  arises  between  a  build- 
ing owner  and  adjoining  owner  in  respect 
of  any  matter  arising  under  this  Act,  unless 
both  parties  concur  in  the  appointment  of  one 
surveyor" — ^which  they  have  not  done  here— 
"  they  shall  each  appomt  a  surveyor,  and  the  two 
surveyors  so  appointed  shall  select  a  third  sur- 
veyor, and  such  one  surveyor  or  three  surveyors, 
or  any  two  of  them,  shall  settle  any  matter  in  dis- 
pute between  such  building  and  sdjoining  owner, 
with  power  by  his  or  their  award  to  determine  the 
right  to  do,  and  the  time  and  manner  of  doing 
any  work,  and  generally  any  other  matter  arising 
out  of  or  incidental  to  such  difference  P"  Now,  as 
they  have  to  determine  the  right  to  do  and  the 
time  and  manner  of  doing  toe  work,  it  would 
really  be  reducing  the  act  to  an  absurdity  to  sup- 
pose that  the  building  owners  had  stipulated  to 
proceed  with  the  work  until  they  had  so  deter- 
mined. It  must  mean  that  they  are  to  determine 
the  time ;  that  is,  he  is  not  to  do  it  until  the 
time  is  determined,  and  that  if  he  does  it  before 
that  time  he  is  committing  a  breach  of  the  Act  of 
Parliament.  In  the  same  way,  if  he  is  doing 
something  which  they  do  not  decide  he  can  do, 
and  if  they  have  made  no  award,  he  is  not  entitled 
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to  get  the  award.  Then  there  is  a  power  of 
appealme,  aad  the  appeal  ma^  no  doabt  be 
delayed  for  a  yery  oonsiderable  time ;  but,  if  hie 
right  is,  as  I  read  it  to  be,  a  right  mer^y  to  do 
that  which  the  sorreyor  or  the  nmpire  may  direct 
shall  be  done,  he  has  no  right  to  do  anything  at 
all  nntil  he  obtains  such  directions.  The  result, 
therefore,  is  that  this  defenduit  had  no  right  to 
proceed  with  his  work  until  the  direction  of  the 
Burve^ror  had  been  obtained,  and  that  the  plaintiff 
is  entitled  to  come  here  to  restrain  his  so  pro- 
ceeding. The  other  is  this:  It  appears  that  the 
defendant,  besides  interfering  with  the  earth 
under  the  waU,  has  remored  earth  to  the  extent 
of  thirty  inches  on  the  pluntiff 's  side  of  the  walL 
Now,  as  to  that,  of  course  there  can  be  costs,  and 
that  alone  would  be  ouite  sufficient  ground  for  the 
plaintiff  cominff  to  tnis  court,  which  was  not  the 
main  or  the  suostanbial  ground,  nor  was  it  the 
ground  which  oocasioned  the  greater  part  of  the 
costs ;  and  if  I  had  been  asainst  him  on  the  ofcher 
ffround,  I  certainly  should  nave  made  him  pay  the 
Dulk  of  the  costs  which  were  occasioned  by  the 
contention  in  which  he  fiedled.  Therefore  I 
mention  this  to  show  it  has  not  escaped  my 
notice,  and  that  the  utmost  I  oould  have  done  for 
the  plaintiff  in  regard  to  this  small  portion  of  his 
case,  if  I  had  held  he  had  only  succeeded  in 
respect  of  that  small  txntion,  would  haye  been  to 
giye  him  some  small  portion  of  the  costs.  The 
result  therefore  is  that»  m  my  opinion,  the  plaintiff 
is  right,  and  the  defendant  is  wrong  in  mw,  and 
that  the  defendant  ought  to  pay  the  costs. 
SolidtorB :  FUm  and  Co. ;  J.  RobvMon, 


QUEEN'S  BENCH  DIVISION. 

ThMTBday,  June  6, 187a 

(Before  Gogkbubit,  O.J.  and  Mxtix>B,  J.) 

Beo.  v.  Thb  Jusncis  or  Middlesex  ;  Ex  parte 

BEADLAn6H.(a) 

OerHorari  —  ObjeeUon  to  jurisdieUon  of  metro' 
poUtcm  police  magistrcUe — Oheeene  hoohe — Order 
to  de8lroy—2  ^  3  VicL  c.  71,  «.  49—20  ^  21 
Vict,  c  88,  8. 1. 

By  2  fc  S  Viet.  o.  71,  e,  49,  no  conviction  or  other 
proceeding  hy  any  metropolitan  poUce  magietrate 
ehaU  he  qwuihedfor  want  of  form^  or  he  removed 
hy  certiorari  into  the  Queefive  Bench. 

By  20  ^  21  Vict,  c  83,  e.  1,  a  metropolUan  police 
magietratey  if  aaU^ied  of  the  good  foundatum  of 
a  complainant's  heUef  thai  ohecene  oooks  are  kepi 
in  a  house  for  the  purpose  of  sale,  and  ifsaUsfied 

•  thai  such  hoohs  are  of  such  a  dharadw  and  der 
scription  that  the  puhUcaiion  of  them  would  he  a 
misdameanowr  and  proper  to  he  prosecuted  as 
suchf  may  grant  a  special  warrant  to  bring  these 
hooks  hefore  him,  ancl  summon  the  occupier  of  the 
house  to  show  cause  why  they  should  not  be  de- 
stroyed. And  if,  on  appearance,  such  magistrate 
is  satisfied  that  such  oooks  are  of  the  character 
stated  in  the  warrant,  and  have  been  kept  for  (he 
purpose  aforesaid,  he  may  order  them  to  be 
destroyed. 

A  metropolUan  police  magistrate,  in  an  order  to 
destroy  some  books  under  the  last-mentioned  Act, 
recifed  the  special  warrant  and  the  satisfaction 
of  the  magistrate  necessary  for  its  issue,  but  only 
stated  that  he  himself  was  satisfied  that  the  said 
books  were  obscene. 

(o)  Keported  by  If.  W.  MoKxllab,  Esq.,  Barrister-at-Law. 


Held,  vpon  a  ruZe  for  certiorari,  UunJt  the  ominion 
on  the  part  of  the  magistrate  makinq  the  order  to 
state  that  hewas  satiified  that  the  sand  hoohsioerB 
of  such  a  character  and  description  that  thepuhU' 
cation  of  them  wotdd  he  a  misdemeanour  and 
vroper  to  he  prosecuted  as  euch,  was  a  substantial 
objection  to  the  order;  and  that,  such  chjeotion 
being  to  the  maaistraie^s  jurisdisHon,  the  order 
might  and  muetbe  brought  up  on  eertiorarif  not' 
withstanding  sect.  49  o/  2  ^  3  Vict,  c  71. 

Oh  the  23rd  May  a  rule  nisi  was  obtained  by  Mr. 
Charles  Bradlaogh  in  person,  calling  upon  the 
keepers  of  the  peace  and  justices  in  aiul  for  the 
county  of  Middlesex  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  directed  to  them  to 
remove  into  this  court  all  and  sini^ular  orders 
made  by  them  or  some  of  them  upon  the  appeal 
of  the  said  Charles  Bradlaugh  against  a  certain 
order  under  the  hand  and  seal  of  James  Yaughan, 
Esq.,  one  of  tiie  magistrates  of  the  police  oourts 
of  the  metropolis,  sitting  at  the  Bow-street  Police 
Court,  and  bearing  date  on  or  about  the  19th  Feb. 
last,  for  the  destruction  of  650  copies  of  a  certain 
book  entitled  "The  Fruits  of  Philosophy/*  and 
also  the  said  order  of  the  said  James  YanguBn. 

The  following  is  the  said  order  of  James 
Yaughan,  Esq.  : — 

"  Whereas  on  the  18th  May  1877,  upon  com- 
plaint duly  made  on  oath  before  Frederick  Flowers, 
Esq.,  one  of  the  magistrates  of  the  police  ooorts 
of  the  metropolis,  sitting  at  the  Police  Courts 
Bow-street,  in  the  coxmty  of  Middlesex,  and 
within  the  Metropolitan  Police  District,  by  John 
Green,  that  he  the  said  John  Green  had  reason  to 
believe  and  did  beUere  that  divers  obscene  books 
were  kept  by  Edward  Truelove  in  a  certain  open 
and  public  shop,  situate  and  being  Na  256,  Bi^ 
Holbom,  in  the  county  of  Middusex,  and  withm 
the  said  district,  for  the  purposes  of  sale,  and^  of 
being  otherwise  published  for  ^e  purpose  of  gain; 
and  he  the  said  John  Green  did  lurtner  upon  his 
oath  say  that  on  the  14th  May  in  the  vear  afore- 
said he  did  purchase  of  the  said  Edward  Truelore^ 
at  the  said  open  and  public  shop  as  aforesaid,  one 
obscene  book,  entitled  '  The  Fruits  of  Philosophv,' 
which  book  the  said  John  Green  produced  to  ue 
said  magistrate  at  the  time  of  swearing  his  in- 
formation< 

"  And  whereas  the  said  magistrate,  being  satis- 
fied that  the  belief  of  the  said  John  Green  was  well 
founded,  and  that  the  publication  thereof  was  a 
misdemeanour,  and  liable  to  be  prosecuted  as  such, 
thereupon  issued  his  special  warrant  pursuant  to 
the  statute  20  h  21  Yict.  c.  83,  and  directed 
Henry  Wood,  one  of  the  insnectors  of  the  metro- 
politfm  police  force,  commanaing  and  authorisiiiff 
nim  to  enter  in  the  daytime  into  the  house  ana 
shop  of  i^e  said  Edward  Truelove,  situate  and 
bein^  No.  256,  High  Holbom,  in  the  county  sad 
district  aforesaid,  and,  if  necessary,  to  use  foroeby 
breaking  open  doors  or  otherwise,  and  to  search  for 
and  seize  all  such  obscene  books  as  aforesaid  fomid 
in  such  house  and  shop,  and  to  bring  all  the 
articles  so  seized  before  mm  or  such  other  of  the 
magistrates  of  the  police  courts  of  the  metropoIiB 
as  should  then  be  sitting  at  the  pdice  ooort  tf 
aforesaid. 

"  And  whereas  the  said  Heniy  Wood,  on  the 
23rd  May  1877,  bv  virtue  of  the  said  warrant,  duly 
entered  the  said  house  and  shop  of  the  ssid 
Edward  Truelo?e,  and  there  found  and  seised 
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certain  obscene  books,  to  wit,  657  printed  books, 
being  copies  of  the  said  obscene  book  entitled 
'The  Frnits  of  Philosophy,'  kept  there  for  the 
pnrpose  of  sale,  and  bein^  otherwise  published  for 
purposes  of  gain,  and  which  657  books  were  carried 
oelore  Sir  James  Taylor  Ingham,  knitfht,  one  of 
the  said  magistrates  sitting  at  the  said  coort,  and 
thereapon  he,  the  said  maffistrate,  Sir  James 
Tajlor  Ingham,  knight,  on  &e  2iUi  May  in  the 
year  aforesaid,' duly  issued  a  summons  requiring 
the  said  Edward  Tnielove,  as  such  occupier  of  such 
house  and  shop,  to  i^^P^^  o^  Tuesday,  the  29th 
Hay,  in  the  year  aioiesaid,  at  the  police  court 
aforesaid,  to  show  cause  why  the  said  books  so 
seized  as  aforesaid  should  not  be  destroyed. 

**  And  whereas  the  said  summons  nath  from 
time  to  time,  by  divers  adjournments,  with  the 
consent  of  the  said  Edward  Truelove,  been  ad- 
journed until  this  day. 

"And  whereas  upon  the  hearing  of  the  said 
summons  upon  tnis  day  Charles  Btadlauffh 
appears  before  me,  the  undersigned,  one  of  the 
ma^trates  of  the  police  courts  of  the  metropolis 
sittmg  at  the  police  court,  Bow-street,  in  the 
county  and  district  aforesaid,  and  daims  to  be  the 
owner  of  the  said  books. 

"  Now  I,  the  said  magistrate,  having  examined 
the  said  books,  and  duly  considered  the  premises, 
and  being  satisfied  that  the  said  657  books,  being 
copies  of  the  said  obscene  book  entitled  '  Fruits 
of  Philosophy,'  so  seized  as  aforesaid,  are  obscene, 
do  hereby,  pursuant  to  the  said  statute,  order 
and  determine  that  the  said  books  so  seized  as 
aforesaid,  and  being  such  copies  of  the  said 
obscene  book  entitled  'Fruits  of  Philosophy' 
as  aforesaid,  be  destroyed. 

''And  I  do  ftirther  order  and  empower  the  said 
Henry  'Wood  to  destroy  the  saia  books  at  the 
expbation  of  seven  days  after  the  day  of  the  date 
hereof ,  unless  the  said  Charles  Bradlaugh  shall 
within  such  period  of  seven  days  give  to  me 
notice  of  appeal  in  writing  to  the  next  general 
sessions  of  the  peace  to  be  holden  in  and  for  the 
laid  county  of  Middlesex  against  this  my  order, 
snd  shall  also  within  the  said  period  of  seven 
^ys  enter  into  his  recognizance  in  the  sum  of 
lOOL,  and  find  two  sufficient  sureties  in  the  sum 
of  50Z.  each  before  a  justice  of  the  peace  for  the 
said  county  personally  to  appear  and  prosecute 
BDoh  appeal,  and  to  abide  the  order  of  and  pay 
such  costs  as  shall  be  awarded  by  the  said  court 
of  general  sessions  of  the  peace  or  any  adjoum- 
laent  thereof. 

"  Given  under  my  hand  and  seal  this  19th  day 
of  Feb.  1878,  at  the  Bow-street  Police  Court,  in 
the  county  and  district  aforesaid. 

(Signed)       James  Yauohan." 

It  appeared  from  the  affirmation  of  the  said 
Charles  Bradlaugh  that  he  had  duly  appealed  to 
the  court  of  quarter  sessions  ef  the  poaoe  for  the 
ooonty  of  Middlesex  sitting  at  Westminster 
Against  the  said  order;  and  that  on  the  13th  May  ^e 
said  court  of  quarter  sessions  heard  the  said 
^^P^  And  confirmed  the  said  order. 

The  rule  was  obtained  on  the  ^und  that  the 
^sr  was  deficient  in  two  material  findings^  viz. 
(1)  that  the  said  books  were  kept  for  the  pur- 
P<^  of  sale,  and  beinff  otherwise  published  for 
Purposes  <tf  gain;  and  (2)  that  the  said  books 
^^'^of  such  a  character  and  description  that  the 
Publication  of  them  would  be  a  mis&meanour  and 
Proper  to  be  prosecuted  as  such. 


It  was  mentioned  that  this  objection  had  been 
taken  before  the  justices  in  sessions,  and  the  court 
offered  the  counsel  supporting  the  order  an 
opportunity  of  amendinff  if  he  chose,  but  he 
electod  to  stand  or  fall  oy  the  order  as  it  was 
drawn. 

By  20  &  21  Yict.  c.  83,  s.  1: 

It  shall  be  lawful  for  any  metropolitan  polioe  magis- 
trate or  other  stipendiary  maffistrate,  or  for  anv  two 
jiutioee  of  the  peace,  npon  oomplaint  made  before  mm  or 
them  npon  oath  that  the  oomplamant  has  reason  to  believe, 
and  does  believe,  that  any  obscene  books,    pi4>en, 
writings,  prints,  piotues,  drawings,  or  other  rnsresenta- 
tions  are  kept  in  any  house,  shop,  room,  or  other  plaoe 
within  the  limits  of  the  prisdiotion  of  any  such  magistrate 
or  jnatioes,  for  the  purpose  of  sale  or  dietribntion,  exhibi- 
tion for  pnrpoeee  of  gain,  lending  npon  hire,  or  being 
otherwise  published  for  purposes  of  gain,  wnioh  com- 
plainant shaU  also  state  upon  oath  that  one  or  mom  articles 
of  the  like  ofaafaoter  haTC  been  sold,  distributed,  exhi- 
bited, lent,  or  otherwise  published  as  aforesaid,  at  or  in 
connection  with  such  place,  eo  as  to  satirfy  such  magis- 
trate or  justices  that  the  belief  of  the  said  complainant 
is  well  founded,  and  upon  such  magistrate  or  justioea 
bemg  also  satisfied  that  any  of  such  articles  so  kept  for 
any  of  the  purposes  aforesaid  are  of  such  a  character  and 
deBor4;>tion  that  the  publication  of  them  would  be  a  mis- 
demeanour and  proper  to  be  prosecuted  ae  such,  to  give 
authorii^  by  special  wanant  to  any  constable  or  police 
o£BLcer  into  suon  house,  shop,  room,  or  other  place,  with 
such  assistance  as  may  be  necessary,  to  enter  m  theday^ 
time,  and  if  necessary  to  use  force,  by  breaking  open 
doors  or  otherwise,  and  to  search  for  and  seiie  aO  such 
books,  papers,  writings,  prints,  piotures,  drawings  Jor  other 
representations  ae  aforesaid  found  in  such  house,  shop, 
room,  or  other  plaoe,  and  to  carry  all  the  artides  so  seised 
before  the  magistrate  or  instices  issuing  the  said  war- 
rant, or  some  other  magistrate  or  justices  ezeroiBing  the 
same  jurisdiction ;  and  such  magistrate  or  justices  shall 
thereupon  iisne  a  summons  calling  upon  the  occupier  of 
the  house  or  otiier  place  whioh  may  nave  been  so  entered 
by  rirtue  of  the  said  warrant  to  appear  within  seven  days 
before  su6h  pdUce  stipendiary  magistrate  or  any  two 
justioee  in  petty  sessions  for  tne  district  to  show  cause 
why  the  articles  eo  seised  should  not  be  destroyed:  and  if 
suon  occupier  or  some  other  person  claiming  to  be  the 
owner  of  the  said  articles  shall  not  appear  within  the 
time  aforesaid,  or  shall  appear  and  suon  magistrate  or 
justices  shall  he  satisiledthat  such  artidee  or  any  of  them 
are  of  tiie  character  stated  in  the  warrant,  and  tiiat  such 
or  any  of  them  haye  been  kept  for  any  of  the  purpoees 
aforesaid,  it  shall  be  lawful  for  the  said  magistrate  or 
justioee,  and  he  Or  they  are  hereby  required,  to  order  the 
artidee  so  seiBed,  except  such  of  them  as  he  or  they  may 
oonmder  neoeesary  to  be  preeerred  as  evidence  in  some 
furtiier  proceeding,  to  be  destroyed  at  the  expiration  of 
the  time  herehiafter  allowed  for  lodging  aa  appeal, 
niUees  notice  of  appeal  as  hereinafter  mentiflmed  be  given, 
and  such  artidee  shall  be  in  the  meantime  impounded : 
and  if  such  magistrate  or  justices  shall  be  satisfied  that 
the  artidee  seued  are  not  of  the  character  stated  in  the 


warrant,  or  have  not  been  kept  for  any  of  the  purpoees 
aforeeaid,  he  or  they  shaU  forthwith  direct  them  to  be 
restored  to  the  occupier  of  the  house  or  other  place  in 
which  they  were  seised. 

Besley,  on  behalf  of  the  complainant,  showed 
cause  against  the  rule. — Jn  the  first  place,  this 
court  has  no  jurisdiction  to  bring  up  by  eerHorari 
an  order  of  a  metropolitan  stipendiary  magistrate. 
By  sect.  49  of  2  &  3  Vict.  c.  71  (which  is  an  Act 
for  regulating  the  police  courts  in  the  metropolis) 
it  is  enacted,  "  That  no  information,  conviction,  or 
other  proceedinff  before  or  by  any  of  the  said 
magistrotes  shall  be  quashed  or  set  aside,  or 
adijudged  void  or  insufficient  for  want  of  form,  or 
be  removed  by  certiorari  into  Her  Majesty's  Court 
of  Queen's  Bench."  This  is  a  special  privilege 
granted  to  metropolitan  stipendiary  magistrates, 
and  more  extensive  powers  of  appeal  to  quarter 
sessions  than  from  .otoer.  justices  are  created  by 
the   same   Act.    [Coc^bukn,    0. J.  —  Does   that 
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Beofcion  relate  to  any  other  prooeedings  than  those 
treated  by  that  ActP  In  any  case,  the  sectioa 
deals  onhr  with  matters  of  form.]  IliiB  is  a  mere 
matter  bf  form  which,  if  objectionable,  might  have 
been  amended  by  the  quarter  sessions  under 
12  (So  18  Vict.  o.  45,  s.  7 ;  and  by  the  same  section 
it  might  be  amended  upon  return  to  a  eertioroH, 
if  the  Older  had  beeii  made  by  justices  in  the 
country.  [Oogkburn,  C.J. — And  why  npt  in  this 
case  upon  the  return  P]  By  sect.  49  the  ord^r 
cannot  be  removed  at  all  into  this  court.  Secondly, 
this  •  order  contains,  in  its  recitals  and  operative . 
part=  taken  tc^ether,  all  the  ingredients,  required 
by  sect.  1  Of  20  &  21  Yict.  c.  83.  ^It  was  held  in 
Bex  Y*  OUx^ton  (SEast,  58),  that  every  reasonable 
intendment  will  be  .made in. favour  of  an  ord^  of 
justioes,  and  it  must  he  implied. from  the  making . 
of  the  order  that  the  magistrate  w«8  satisfied 
concerning  the'  fttcts  recited  therein. 

Theajjplicant  for  the  rule,  appeared  in  person  to 
support- it,  but  was. not  heard. 

GocKBTJBi?,  G.J. — ^The  Act  has  made  the  exercise 
of  joriBdiction  iconditional  on  the  magistsaife  being 
satisfied  that  the  book  is  obscene,  and  that  it  is 
one  the  publiciitHOn  of  whieh  is  a  misdemeanour 
and  fit  to  be  prosecuted.  It  is  not  enough  for 
him  to  state  that  the  book  is  obscene;  it  must 
alsabe. stated  that  he  was  satisfied  its  publication 
was  a  misdemeanour  aiid  proper  to  be  prosecuted. 
It  is  not  eQiough  that  ike  warrant  was  issued  on 
the  magistrate  being  satisfied  of  these  things,  nor 
is  iisumcient  that  the  warrant  states  them ;  but 
where,  as  in  this,  case,  the  magistrate  who  makes 
the  order  is  not  the  one  who  issued  the  warrant, 
it  must  «)pear  tiiat  the  one  who  made  the  order 
was  satisfied  of  both  these  diings,  whereas  this 
order  only  states  that  he  was  satisfied  of  one  of 
them — visn  that  the  book  was  obscene.  It  is  also 
said  that  the  writ  of.  eertioraH  is  taken  away ;  but 
that  does  notappl^r  in  any  case  where  there  is  an 
absence  of  jurisdiction.  I  have  serious  doubts 
whether  sect.  49  of  2  &  3  Yict.  c.  71,  be  not 
limited  in  its  application  to  proceedings  under 
that  Aatf  and  cannot  be  extended  to  si^seauent 
Acts.  It  is- not  necessary  however  to  deoiae  on 
that  ground ;  for,  even  if  it  be  taken  to  regulate 
orders  made  under  this  Act,  20  &  21  Yict.  c.  83, 
j^t,  this  bly'ection  being  to  the  jurisdiction  of  the 
SQa^strate,  the  i>rooe8s  of  i}ert%ar<uri  may  dearly 
be  mvoked,  notwithstanding  that  section,  to  limit 
the  excess  of  an  inferior  tribunal.  I  think  this 
omission  is  not  a  matter  of  form  but  of  substance, 
and  although  it  be  possible  that  when  the  order 
is  brought  before  us  under  the  writ  we  may  have 
power  to  amend  it  under  the  enactment  which  has 
been  alluded  to,  that  must  be  the  subject  of  an 
application ;  and  it  is  not  necessary  now  to  say 
more  than  that  the  order  as  it  stands  is  invalid 
and  must  be  brought  before  us  by  eertiorckn. 

Mellob,  J. — I  agree  entirelv,  and  I  will  merely 
add  that  I  understand  it  to  be  a  well-established 
principle  to  interpret  words  like  these,  prohibiting 
removal  by  eerUorari,  as  inappUcable  to  excess  ^ 

1'urisdiction.  It  would  be  a  dangerous  doctrine  to 
lold  otherwise.  I  also  think  that  sect.  49  relates 
only  to  o£Fences  dealt  with  by  that  Act,  2  &  3 
Yict.  c.  71.  As  to  the  other  point,  this  is  a 
peculiar  jurisdiction  somewhat  similar  to  search 
warrants  upon  houses  of  suspected  felons:  the 
course  to  be  followed  is  elaborately  set  out  in  the 
Ist  section  of  20  &  21  Yiot  o.  83,  and  must  be  fol- 


lowed exactly.  There  mujrt  be  an  independent 
judgment  of  the  magistrate  making  the  order, 
and  that  judgment  upon  the  points  required  by 
the  section  must  be  set  out  in  the  order. 

BuleabsoMe, 

Solicitors   for  the  complainant^  OoUette  and 
CoUeUe.  

Thursday,  June  6, 1878. 
^Before  Cockbusit,  G. J.  and  Msllob,  J.) 

Beg.  v.  JusncBs  ov  NfiwcAsiuB-ufaM-Tixs ; 
Ex  pairte  Bbown.  (a) 

IniooBieaHng  Uquor$ — Selling  wUhotU  2ieetM»— Im- 
prieonmeni — Dietreee  in  defauU  of  pendUy^ 
Haheae  eorpue^ll  ^  12  Vict.  e.  48,  m.  19, 21  — 
35  4^  86  Vict.  0.  94,  M.  3  and  51. 

The  mppUcaint  vxu  convicted  under  sect.  3  cf  (he 
Licensing  Act  1872  of  selling  heer  by  retM  vn&- 
out  "being  duly  Uoensed^^  and  was  pned  502*  An 
offender  wider  thai  aecrfion  is  Udbte  to  a  penaUg 
not  exceeding  501,,  or  to  imprisonment  for  a  term 
not  exceeding  one  month. 

The  order  of  the  justices,  after  reciting  the  oonvio' 
tion  and  penalUf,  proceeded  to  adjudge  that,  if  fhe 
money  were  not  paid  forGvwHh,  inasmwih  as  ii 
appeared  thai  the  defendant  had  no  goods  or 
chaiteis  whereon  to  levy  the  same  by  distress,  &is 
defendant  should  be  imprisoned  for  six  calendar 
months  unless  the  money  should  be  sooner  paid. 

Beld,  upon  a  rule  for  habeas  corpus,  ihat  ihe  onUs" 
sion  qf  thejttsUces  to  mxike  an  order  in  the  wards 
of  seU.  51,  sub-sed.  2,  thai  a  distress  shoiuldhs 
made  in  di^a/uU  of  pa^fment,  rendered .  this 
order  of  imprisonment  invalid,  notwUlistanding 
the  proviso  to  sect.  19  of  the  Swnmary  Juriadie- 
tionActU4B. 

EM,  also  by  Oockbur^,  OJ.  (dissmkUmUeMeafr, 
J.),'  thai  this  suh'sect.  2  had  no  appUoatian 
to  offences  under  the  Licensing  Act  1872,  for 
which  anaUemaUve  of  imprisonment  is  expressly 
imposed, 

A  sxTUfi  nisi  had  been  obtained  on  behalf  of 
Thomas  Brown,  calling  upon  the  justioes  q£  New* 
castle-upon-Tyne,  and  the  governor  of  the  prison 
there,  to  show  cause  whjy  a  writ  of  habeas  corpus 
should  not  issue  to  bnng  up  the  said  Thomas 
Birown,  and  the  warrant  iq)on' which  he  was  ^ers 
kept  in  prison. 

The  following  is  the  warrant  by  virtue  of 
which  the  said  Thamas  Brown  was  detained  in 
custody ; — 

"  Boroughand  counlsy  of  Newoastle-npon-l^e  to 
wit. — ^To  all  sei7eanta>at-maoe  and  oonstables  .of 
and  for  the  borough'  and  county  of  Newcastle- 
upoUrT^e, .  and  to  the  keeper  of  the  House  of 
Gotxection  at  Newoastle-npon-Tyne,  in  and  lor  the 
said  borough.  Whereas  Thomas  Brown^  of  the 
borough  and  county  of  !Newoastle*aponrTyoe 
(hereinEaftor  called  the  defendant),-  was  this  day 
duly  convicted  by  and  before  us  the  undarsigned 
(two  of  Hei*  Miyesty's  justices  of  tdie  peaoe,  in  and 
for  the  county,  and  boroush  of  Newoastle-upQn- 
Tyne,  for  that  he,  the  said  defendant^  on  the  19th 
day  of  April  iuD.  1878^  at  the  pariah  of  St.  NidholaB, 
in  the  borough  and  county  aforesaid,  unlawftiUy 
did  sell  bv  retail  intoxicating  liquor,  to  wit,  seven 
t)ints  of  beer,  without  being  duly  licensed  to  sell 
the  same,  contrary  to  the  statute  in  such  esse 
made  and  provided.    And  it  was  thereby  a^'odged 

*    (a)  Boported  Iqr  X.  W.  KcSbllab,  Esq.,  BMiUtCMil-Lnp. 
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thftfc  ihe  said  dofendaat,  for  hiB  said  offenoe,  should 
forfeit  and  pay  the  sam  of  501^.,  to  be  paid  and 
applied  aooorang  to  law,  and  eiioald  also  pay  to 
John  Bonmaker,  the  prosecutor,  the  soni  of  70.  for 
his  costs  in  that  behalf;  and  it  was  thereby 
ftirther  adjudged  that  if  the  said  several  sums 
should  not  be  paid  forthwith,  then,  inasmuch  as  it 
was  then  made  to  appear  to  us,  the  said  justices, 
that  the  said  defend!cmt  had  no  goods  or  chattels 
whereon  to  levy  the  said  sums  by  distress,  the 
said  defendant  should  be  imprisoned  in  the  House 
of  Gofreotian  at  New3astle-upon-Tyne  in  and  for 
the  said  borough  and  county  of  ^wcastle-upon- 
Tyne,  for  the  space  of  six  calendar  months,  unless 
the  said  several  sums  should  be  sooner  paid.  And 
wheroas  the  time  in  and  by  the  said  conviction 
appointed  for  the  payment  of  the  said  several 
Boms  hath  elapsed,  but  the  said  defendant  hath 
not  paid  the  same  or  any  part  thereof,  but  therein 
hath  made  default.  These  are,  therefore,  to 
command  you,  the  said  serjeants-at-mace  and  con- 
stables, some  or  one  of  you,  forthwith  to  take  the 
B^d  defendant,  and  him  safely  convey  to  the  said 
House  ^  of  Correction  at  Newcastle-upon-Tyne 
aforesaid,  and  there  to  deliver  him  to  the  keeper 
thereof,  together  with  this  precept;  and  we  do 
hereby  command  you,  the  said  keeper  of  the 
Honse  of  Correction,  to  receive  the  said  dcrfendant 
into  your  custody  in  the  said  House  of  Correction, 
there  to  imprison  him  for  the  space  of  six  calendar 
months,  unless  the  said  several  sums  shall  be 
sooner  paid  in ;  and  for  your  so  doing  this  shall  be 
your  snfficient  warrant. 

**  Given  under  our  hands  and  seals,  at  the  police 
oonrt,  in  the  borough  and  county  of  Newcastle- 
npon-Tyne,  this  80th  day  of  April,  a.d.  1878. 

(Signed)        J.  L.  G&eoson.    (l.  s.) 
B.  C.  Bbowne.    (l.  8.)" 

Lawrance,  Q.C.  and  Edge^  for  the  justices, 
showed  cause  against  the  rule. — It  appears  that 
the  applicant  Brown  was  convictea  of  a  first 
offence  under  sect.  3  of  the  Licensing  Act  1872 
(35  &  86  Vict.  c.  94i),  by  which  '*  Any  person  selling 
or  exposing  for  sale  by  retail  any  intoxicating 
liquor  which  he  is  not  licensed  to  sell  by  retail, 
or  selling  or  exposing  for  sale  any  intoxicating 
liquors  at  any  place  where  he  is  not  authorised 
by  his  licence  to  sell  the  same,  shall  be  subject  to 
tne  following  penalties ;  that  is  to  say  (1)  for  the 
first  offence,  he  shall  be  liable  to  a  penalty  not 
exceeding  fifty  pounds,  or  to  imprisonment  with 
or  without  hara  labour  for  a  term  not  exceeding 
one  month."  The  two  punishments  on  conviction 
are  alternative,  the  imprisonment  for  one  month 
not  being  in  de&ult  01  the  penalty.  If  the  jus- 
tices, therefore,  thoueht  fit  to  impose  the  penalty, 
it  is  necessary  to  look  elsewhere  for  the  means  of 
enlbroing  it ;  and  by  sect.  51 :  **  Except  as  in  this 
Act  otherwise  expressly  provided,  every  offence 
under  this  Act  may  be  prosecuted,  and  every 
penalty  and  forfeiture  may  be  recovered  and  en- 
forced, in  manner  provided  by  the  Summary  Juris- 
diction Act  1848,  subject  to  the  following  pro- 
visions  ...  (2)  Where  the  court  of  summary 
jurisdiction  orders  that  a  distress  shall  be  made  in 
defanlt  of  payment  of  anv  penal  sum  exceeding 
five  pounds,  including  under  that  expression  costs 
actually  adjudged  in  respect  of  an  offence,  the 
court  ma^  order  that,  in  aefault  of  the  said  sum 
being  paid  as  directed,  the  person  liable  to  pay 
the  same  shall  be  imprisoned  for  any  term  not  ex- 
oee£ng  the  period  specified  in  Uie  following  scale : 


For  any  sum  exceeding  five  pounds  bat  not 
exceeding  ten  pounds,  three  months;  for  any 
sum  exceeding  ten  pounds  but  not  exceeding 
thirty  pounds,  four  months;  for  any  sum  ex- 
ceedmg  thirty  pounds  but  not  exceeding  fifty 
pounds,  six  months ;  for  any  sum  exceeding  fifty 

g>unds,  one  year."  The  manner  provided  by  the 
ummary  Jurisdiction  Act  1848  (11  &  12  Vict. 
a  43)  for  recovering  and  enforcing  a  penalty  is  by 
sect.  19:  "That  wnere  a  conviction  adjua|^os  a 
pecuniary  penalty  or  compensation  to  be  paid,  or 
where  an  order  requires  the  payment  of  a  sum  of 
money,  and  by  the  statute  authorising  such  con- 
viction or  Older  such  penalty,  compensation,  or 
sum  of  money  is  to  be  levied  upon  the  goods  and 
chattels  of  the  ded^ndant,  by  distress  and  sale 
thereof ;  and  also  in  cases  where  by  the  statute  in 
that  behalf  no  mode  of  raising  or  levying  such 
penaltjr,  compensation,  or  sum  of  money,  or  of 
enforcing  the  payment  of  the  same,  is  stated  or  pro- 
vided, it  shall  be  lawfhl  for  the  justice  or  justices 
msMng  such  conviction  or  order,  or  for  any 
justice  oC  the  peace  for  the  same  oouaty,  ridings 
division,  liberty,  city,  borough,  or  place,  to  issue 
his  or  their  warrant  of  distress  for  the  parpose  of 
levying  the  same,  which  said  warrant  of  distress 
shall  be  in  writing  under  the  hand  and  seal  of 
the  justice  making  the  same:  ....  I¥ovided 
always,  that  whenever  it  shall  appear  to  anv  justice 
of  the  peace  to  whom  application  shall  be  ikiade 
for  any  such  warrant  of  distress  as  aforesaid  that 
the  issuing  thereof  would  be  ruinous  to  the  de- 
fendant and  his  family,  or  wherever  it  shall  i^)pear 
to  such  justice  by  the  confession  of  the  defendant 
or  otherwise  that  he  hath  no  goods  or  chattels 
whereon  to  levv  such  distress,  then  and  in  every 
such  case  it  shall  be  lawful  for  such  justice,  if  he 
shall  deem  it  fit,  instead  of  issuing  such  warrant 
of  distress,  to  commit  such  defendant  to  the  house 
of  correction,  or  if  there  be  no  house  of  correction 
within  his  jurisdiction,  then  to  the  common  gaol, 
there  to  be  imprisoned  with  or  without  hard 
labour  for  such  time  and  in  such  manner  as  by 
law  such  defendant  might  be  so  committed  in 
case  such  warrant  of  distress  had  issued,  and  no 
goods  or  chattels  could  be  found  whereon  to  ley^ 
such  penaltv  or  sum  and  costs  aforesaid."  And  it 
is  enacted  oy  sect.  21,  "  That  if  at  the  time  and 
plac6  appointed  for  the  return  of  any  such  warrant 
of  distress,  the  constable  who  shall  have  had  tlie 
execution  of  the  same  shall  return  that  he  could 
find  no  goods  or  chattels,  or  no  sufficient  goods  or 
chattels,  whereon  he  could  levy  the  sum  or  sums 
therein  mentioned,  together  with  the  costs  of  or 
occasioned  bv  the  levying  of  the  same,  it  shall  be 
lawful  for  the  justice  of  the  peace  before  whom 
the  same  shall  be  returned  to  issue  his  warrant  of 
commitment  under  his  hand  and  seal,  directed  to 
the  same  or  any  other  constable,  recitinff  the 
conviction  or  oraer  shortly,  the  issuing  of  the 
warrant  of  distress  and  the  return  thereto,  and 
requiring  such  constable  to  oonvev  such  defendant 
to  the  house  of  correction,  or  if  there  be  no  house 
of  correction,  then  to  the  common  gaol  of  the 
county,  riding,  division,  liberty,  city,  borough,  or 
place  for  which  such  justice  shall  then  be  acting, 
and  there  to  deliver  him  to  the  keeper  thereof,  and 
requiring  such  keeper  to  receive  the  defendant 
into  su(£  house  of  correctin  or  gaol,  and  there  to 
imprison  him,  or  to  imprison  him  and  keep  him 
to  nard  labour  in  such  manner  and  for  such  time 
as  shall  hav«  been  directed  and  appointed  by  the 
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statute  on  whidh  the  oonTiotion  or  order  men-  | 
tioned  in  snoh  warrant  of  distress  was  founded, 
unless  the  sam  or  sums  adjadged  to  be  paid,  and 
all  costs  and  charges  of  the  distress,  and  also  the 
costs  and  charges  of  the  commitment  and  conyey- 
ing  of  the  defendant  to  prison,  if  such  justice 
shall  think  fit  so  to  order  (the  amount  thereof 
being  ascertained  and  stated  in  such  commitment), 
shall  be  sooner  paid." 

No  counsel  appeared  to  support  the  rule. 

GocKBUBN,  C.J.— I  think  this  rule  should  be 
made  absolute  on  two  grounds.  The  first  de- 
pends on  what  is  no  doubt  a  somewhat  narrow 
view  of  the  conditions  required  by  sub-sect.  2  of 
the  51st  section  of  the  Licensing  Act  1872.  One 
of  these  conditions,  however,  seems  to  be  wanting 
in  this  warrant.  That  sub-section  enables  a  court 
of  summary  jurisdiction  to  order  a  person  to  be 
imprisoned  in  default  of  a  sum  being  paid  as  di- 
rected "  where  the  court  of  summary  jurisdiction 
orders  that  a  distress  shall  be  made  in  default  of 
payment  of  any  penal  sum  exceeding  5L '  Now 
It  does  not  appear  from  this  warrant  that  any 
distress  was  oraered  before  the  order  of  imprison- 
ment was  made.  No  doubt  the  proviso  of  sect. 
19  of  the  Snmmary  Jurisdiction  Act  1848  enables 
a  justice,  if  it  appears  to  him  that  there  are  no 
goods  or  chattels  whereon  to  levy  snch  distress, 
and  if  he  shall  deem  it  fit,  to  commit  a  defendant 
to  prison  instead  of  issuing  such  distress  warrant 
but  the  early  part  of  sect.  51,  which  incoporates'* 
the  Summary  Jurisdiction  Act,  does  so  expressly 
subject  to  provisions,  one  of  which  is  that  the  im- 

Srisonment  shall  be  where  the  court  orders  a 
istress.  That  is  a  primary  condition  of  the 
power  to  imprison  in  default  or  instead  of  a  dis- 
tress. It  may  be  idle  under  such  circumstances 
to  issue  a  distress  warrant,  but  the  provision  of 
the  statute  exists,  and  there  is  notnin^  in  the 
statute  itself,  nor  in  the  Summary  Jonsdiction 
Act,  to  override  such  an  express  condition  in  the 
clause  creating  the  mode  of  enforcing  a  penalty. 
Sapposing,  therefore,  that  sect.  51  were  applicable 
to  ttiis  offence  when  visited  with  a  penattv,  one 
of  its  conditions  has  not  been  complied  witn,  and 
therefore  this  warrant  is  invalid.  But  secondly, 
on  broader  grounds  I  think  this  51st  section  is 
not  applicable  to  this  particular  ojSence,  the 
punishment  for  which  is  a  term  of  imprisonment 
in  the  alternative  of  a  fine.  An  offender  is  made 
liable  to  a  penalty  not  exceeding  50L,  or  to  im- 
prisonment for  a  term  not  exceeding  one  month. 
It  cannot  be  that,  because  he  has  no  means  to 
meet  the  fine  which  the  justices  have  thought  fit 
to  impose  instead  of  one  month's  imprisonment, 
that  ne  can  therefore  be  imprisoned  for  six 
months ;  such  a  conclusion  woula  be  so  glaring  an 
inconsistency,  and  would  savoar  so  much  of  ab- 
surdity, that  I  am  unwilling  to  adopt  it.  I  am  the 
more  inclined  to  avoid  it  because  this  51st  section 
may  well  apply  without  any  inconsistency  to  a 
long  series  of  offences  created  by  the  Act  for 
which  no  other  alternative  of  imprisonment  is 
g^ven.  Looking  at  the  whole  of  the  statute, 
sect  51  does  not,  I  think,  apply  to  this  case  at 
all.    The  rule  therefore  will  be  aosolute. 

MbIiLOB,  J. — I  do  not  dissent  from  my  Lord's 
decision,  although  I  have  bnt  little  faith  in  the 
Ipxmnds  of  my  agreement.  For  this  offence  a  man 
IS  liable  to  a  bSl,  penalty  or  a  month's  imprison- 
ment.   Punishment  is  frequently  expressea  to  be 


imprisonment  in  default  of  a  penalty,  bnt  here  there 
are  alternative  punishments,  and  I  do  not  agree 
that  Jervis's  Act  is  not  applicable  to  a  fine  imposed 
for  this  offence.  There  is  no  specific  mode  of  en- 
forcing this  penalty,  except  under  sect.  51,  and  I 
do  not  see  tfa^t  we  are  called  upon  to  remedy  the 
incongruity  which  the  statute  oreates.  My  aerions 
difficuty,  however,  is  that,  notwithstanding  the 
proviso  to  the  19th  section  of  Jervis's  Aot^  tiiis 
mode  of  enforeing  the  penalty  is  adopted  b^  seot 
51  only  where  the  summary  court  ordere  a  distress 
in  dehknlt  of  payment.  I  consider  that  at  least  it 
is  extremely  doubtful  whether  such  an  order  of 
imprisonment  can  be  valid  without  a  previoas 
oraer  of  distress ;  and,  fhrther,  I  have  to  be  satisfied, 
before  dischar^ng  this  rule,  that  this  sentence  of 
imprisonment  is  &wfuL  I  do  not  see  any  groond 
for  imposing  a  longer  sentence  than  a  month,  even 
although  I  do  not  agree  with  my  Lord  as  to  the 
application  of  the  51st  section. 

Bids  ahsoUUe. 

Solicitors  for  the  justices,  OoUyer^Britiow, 
WUheri,  and  RusBeU,  for  HiU  Mohm,  Newcastle- 
upon-Tyne.  

Thureday,  Ma/y  16, 1878. 

(Before  GocxBUBH,  G.J.,  and  Mbllok»  J.) 

Ex  parte  Bichabds  ;  Be  Jovi8.(a) 

Quo  warranto — Clerk  to  local  hoard — Office  hdd  ai 

pleaswre. 

The  local  hoard  of  L.  consisted  of  nine  memhert. 
B.  ivas  elected  derk  of  Sfuck  hoard  in  AprH  1857, 
and  acted  as  such  derk  uniH  Sept.  1877,  when  a 
hoard  of  eight  memhers  dismiesed  him,  and  ap- 
pointed  J,  vn  his  place. 

Held,  that  as  B.  had  heen  dismissed  5y  p&rsons 
having  authority  to  dismiss  him,  a  quo  uHurranio 
ought  not  to  issue  to  displace  J, 

8ef>ihle,  that  a  hye-law  of  the  hoard,  to  the  efeet 

thai  no  resolution  should  he  altered  or  rescinded 

unless  one  month's  notice  were  gioen,  nor  wsXsss 

as  many  memhers  were  present  as  at  the  meetimg 

which  adopted  the  resohdiont  did  not  apply  to  the 

case. 

This  was  a  rule  calling  upon  Mr.  Joseph  Parry 

Jones  to  show  cause  why  an  information  in  the 

nature  of  a  quo  warranto  should  not  be  exhibited 

against  him  to  show  by  what  anthority  he  claimed 

to  exercise  the  office  of  clerk  to  the  Local  Board 

of  Health  for  the  district  of  Llangollen,  in  the 

connty  of  Denbigh,  on  the  grounds  (1)  that  a 

month's  notice  of  motion  to  dismiss  Mr.  Charles 

Richards  (the  relator)  was  not  given;  and  (2) 

that  at  the  meeting  whereby  Mr.  Charles  BiohaitlB 

was  dismissed  there  was  not  a  number  of  members 

present  eqnal  to  that  present  at  the   meeting 

whereby  he  was  appointed,  as  required  by  ths 

bye-laws  for  the  said  district  of  Llangollen. 

The  Local  Board  of  Llangollen  was  constituted 
in  the  year  1857,  under  the  Pnblio  Health  Act 
1848,  and  consisted  of  nine  membera.  In  April 
1857  the  first  meeting  of  the  board  was  held,  and 
all  the  nine  membera  being  present,  Mr.  Bichards 
was  unanimously  elected  clerk  of  the  board,  and 
continued  to  act  as  such  until  Sept.  1877,  when  a 
board  consisting  of  eight  membera,  with  only  one 
dissentient  voice,  passed  a  resolution  that  **  Mr. 
Bichards  cease  to  be  the  clerk  of  the  board  on  the 
31st  Jan.  1878,"  and  appointed  as  their  derk  Mr. 

(a)  B^ported  Ij  J.  X.  Lslt,  laq.,  fiaziisfear-atXftw. 
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JoBepfa  PluTj  Jones.  Affidavits  jnstilymg  and  im- 
pagning  the  condnot  of  the  board  were  filed,  bat 
from  the  judgment  of  the  eoart  it  will  be  seen 
that  it  is  tmneoessary  to  state  their  effect. 

The  87th  section  of  the  Public  Health  Act  1848 
(11  &  12  Vict.  0.  63)  is  as  follows : 

The  looal  board  of  health  nay,  from  time  to  tima, 
MBpoint  fit  and  proper  penons  to  oe  ttaveyuir,  ixupeotor 
of  nnieanoee.  clerk,  and  treasurer,  for  the  pmrpoeeB  c^ 
tiiia  Act,  and  shall  appohit  or  employ  sooh  oolleotors  and 
oilier  omoen  and  aervante  aa  ma/  be  neoeasazy  and 
proper  for  tbeoffleient  eanontian  of  ttiis  Aot ; 

And  ahall  make  bye-law*  for  renlating  the  dntlea  and 
eondaot  of  the  lereral  oifioers  and  aerrants  so  appointed 
or  employed ; 

And  the  aald  looal  board  may  pay  oat  of  the  general 
diabiot  ratea  to  be  laried  mnder  tfiia  Act,  to  anch  offioera 
aad  aarranta,  aaoh  reaaonable  lalaciea,  wagea,  or  aUow. 
anoaa  aa  the  aaid  looal  board  may  tUnk  pr<mer ; 

And  erery  aaoh  effioer  and  aerrant  ahiul  oe  zemoTaUa 
by  the  laid  looal  board  at  their  pleasnie,  avlqeot  nerer- 
fneleaa  in  the  oaae  of  the  removal  of  the  annreyor  to  tiie 
aramal  of  the  general  board  of  health. 

Prorided  alwaya  that  the  aame  peraon  may  be  both 
larveyor  and  in^peolor  of  nniaanoea ; 

But  neither  the  peraon  holding  m  offloe  of  ticaamor 
nor  hia  partner,  nor  taxv  peraon  m  the  serrioe  or  emph^ 
of  them,  dr  either  of  them,  ahall  hold,  be  eligible  to,  or 
■ban  in  any  manner  aaaiit  or  offloiate  in  the  office  of 
clerk,  and  neither  the  peraon  holding  the  office  of  derk 
nor  ma  partner,  nor  any  peraon  in  the  aervioe  or  employ 
them,  ahall  hold,  be  eugible  to.  or  ahall  in  any  manner 
aasiat  or  officiate  in  the  office  of  treaanrer ;  and  whoaooTer 
oianda  in  any  of  the  caaea  ennmerafced  in  thia  proriao 
thall  forfeit  and  pay  the  avm  of  one  hundred  ponnda. 
which  may  he  reoovered  by  any  peraon  with  fnll  ooata  of 
anit,  by  aotion  of  debt. 

The  local. board  had  made,  amongst  others,  the 
following  bye-law : 

No  reaolntion  of  the  local  board  ahaQ  be  altered  or 
reaoinded  nnleaa  one  month's  notice  be  giyen  by  the  clerk 
to  each  member  of  the  board,  aetting  f  orl^  the  propoaed 
alteration,  nor  nnleaa  there  be  at  leut  aa  many  members 
preaent  at  aneh  meeting  aa  were  preaent  at  the  meeting 
when  the  reaolation  waa  adopted.    Prorided,  Ac. 

M'Jntyre,  QX).  and  A.  Q.  irirUvre  now  showed 
oanse,  and  argued  that  ^e  board  might  dismiss 
Mr.  Eiohards  at  their  pleasure,  and  that  there- 
fore quo  vfcuramio  did  not  Ue.    They  referred  to 

£e  Po0,  37  L.  J.  151,  Q.  B. ; 
B.  y .  Wr9»ham  Road,  Ttutte—^  5  B.  &  Ad.  488 ; 
&V.  y.  GfuordioTU  (/i8t.  Uwriin*$,  17  <^  B.  149 ; 
DaxUng  y.  The  Qusrni,  12  Gl.  &  P.  520 ; 

relying  strongly  on  the  last-named  case. 

F.  Twmer,  in  support  of  the  rule,  referred  to  the 
saying  clauses  of  the  Public  Health  Act  1875 
(sects.  826  and  343),  but  chiefly  relied  on 

£.y.  TFr0ffhain£oad2Vtt<i«M,5A.  &E.581. 
[CocKBTTKV,  O.J. — ^A  case  might  perhaps  occur 
where  persons  haying  the  power  of  appointment 
might  appoint  a  disqnalifiea  person,  and  then  re- 
fuse to  dismiss  him ;  that,  howeyer,  is  not  the  case 
here.  Nor  do  you  show  that  Mr.  Bichards  was 
taken  in^  any  way  by  surprise,  so  as  to  lose  an 
opportunity  of  his  case  being  heard.] 

GoGKBuiur,  G.  J. — I  entertain  a  very  strong  con- 
viction that  the  bye- law  has  no  application  to  this 
Cftse,  but  only  to  somealteration  of  an  order  which 
the  board  in  their  executive  character  would  be 
bound  to  cany  out.  The  bye-law  could  never  have 
lieen  intended  to  apply  to  a  dismissal.  However 
that  may  be,  I  do  not  think  a  quo  warranto  lies. 
Ab  for  E.  V.  Wrexham  Boad  Trustees  (vM  sup,), 
I  think  that  is  a  very  questionable  decision 
indeed,  and  I  wou)d  not  be  bound  by  it, 
vnhag  the  very  same  circumstances  were  to 
<)C0Qr  again.  Bightly  or  wrongly,  these  gentle- 
Mao.  Oas.— Vol.  3^ 


men  have  dismissed  Mr.  Bichards.  Suppos- 
ing we  were  to  grant  a  mto  vfofrranUo  and  dis- 
Slaoe  Mr.  Jones,  we  should  not  thereby  reinstate 
fr.  Bibhands.  We  have  a  discretion  in  this  case, 
azi^d  it  would  be  idle  to  exercise  it  in  the  manner 
prayed. 

MxsLoB,  J.— This  is  a  writ  which  do6s  not  co 
without  the  leave  of  the  court,  and  which  formerly 
issued  at  the  instance  of  the  Attomey-Qenenu 
only.  It  is  very  questionable  whether  the  writ 
appKes  to  a  case  where  there  is  a  power  of  dismissal, 
but  whether  it  does  so  t^ppfy  or  not,  I  am  clearly 
of  opinion  that  we  ought  not  to  exercise  our  dis- 
cretion adversely  to  Mr.  Jones  in  the  present  case. 
The  preliminaiy  proceedings  may  or  may  not  have 
been  regular,  Imt  in  the  result  Mr.  Bionards  was 
dismissed  by  persons  having  a  legal  authority  to 
dismiss  him,  and  that  is  enougL 

Euh  diichptged. 

Solicitors  for  the  applicant,  Simpson,  Hammond, 
Simpson,  and  Eieharas,  for  Sdchards,  Llangollen. 

Solicitors  for  Mr.  Jones,  J)ea/n  and  Taylor,  for 
MinshaUs  and  Parry  Jones,  Oswestry. 


Saturday,  May  18, 1878. 

(Before  Cockbitbh,  G.J.,  and  Mslloe,  J.) 

BiBHor  of  St.  Albans  ahd  ahothxk  v.  BATTEB8BT.(a) 

Building  lease — Covenant  not  to  use  house  as  heev' 
shop  or  puhlic'house — Applicaiion  of  covenant  to 
house  used  for  sale  of  beer  not  to  he  drwnh  on  ihe 
premises. 

The  plaiiniifs,  on  the  7th  May  1868,  demised  a  plot 
of  land  to  a  company  on  huHdina  lease  for  999 
years  from  the  2Bth  March  of  thai  year.  The 
company  covena/nted  for  themselves  and  their 
successors  and  assigns  {vnih  the  ustud  proviso 
for  re-entry  in  ease  of  breach),  thcU  ihey  should 
not  nor  would  permit  any  house  which  might 
have  been  erected  on  (he  demised  premises  to  be 
used  as  a  beershop  or  pubUc-hovse,  or  any  theatre, 
or  public  show,  or  exhibition.  The  defendant, 
bemg  a  grocer  and  baker,  in  whom  was  vested 
the  estate  of  the  company  by  assijonment,  in  Sept. 
1876  sold  beer  to  be  consumed  off  the  premises  in 
pursuance  of  a  Ucenoe  in  thai  behalf^ 

Held,  that  {he  defendant  had  committed  a  forfeiture. 

This  was  a  special  case  stated  by  consent  as 
follows : — 

1.  By  indenture  made  the  7th  May  1868  the 
Beverend  Brabazon  Lowther  and  the  Bight 
Beverend  Father  in  God  Thomas  Legh  Lord 
Bishop  of  Bochester  (therein  called  **  the  trustees  *') 
demised  to  the  Haydock  Gollieries  Lidustrial  Go- 
operative  Society  (Limited),  (therein  called  "  the 
lessees"),  their  successors  and  assigns,  a  plot  of 
land,  in  the  township  of  Haydock,  described  in 
the  said  indenture,  and  delineated  in  the  plan 
drawn  in  the  margin  thereof,  for  999  years  from  the 
25th  March  1868,  at  the  rent  101.  lOs.  per  year, 
payable  Quarterly.    [Gopy  annexed.] 

2.  By  the  said  lease  the  lessees,  for  themselves, 

their  successors  and  assigns,  covenanted  with  the 

trustees,  their  heirs  and  assigns  (amongst  other 

ooyenants),  as  follows : 

That  th^,  the  lessees,  their  snooeBBom  and  assigns, 
shaU  not  nor  will  at  any  time  or  times  hereafter  ereot 
or  make  or  use,  follow,  exeroifle,  or  earry  on,  or  peimi^ 
or  aniEer,  in  or  upon  the  eaid  land  or  the  bnildings  erected 
or  to  be  erected  tiierenpon,  any  steam  engine,  fire  engine, 

(o)  Beported  bj  J.  M.  Lxlt,  Esq.,  BiRistoM*-lAw. 
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ohemioftl  worki  ooHon  mill,  or  the  trade  or  bnaioMB  of 
ft  melter  of  f at,  pipo  maker,  tallow  ohandler,  eoap  boiler, 
or  any  manwfaetory,  bneixieBfl,  or  employment  whioh  ia 
or  oan  be  deemed  a  ^nblio  nniflaooe,  and  ihall  not  nor 
will,  if  the  said  premiBea  be  naed  for  any  mannf aotoring 
pnrpoae  whatever,  permit  any  smoke  to  isane  therefrom 
BO  that  the  same  shall  be  a  nniaanoe  to  the  owner  or 
oocnpier  of  any  premiaee  adjoining  or  near  thereto,  bnt 
■hall  oame  the  said  smoke  or  steam  to  be  oonsmned  bo 
that  the  same  be  not  diaoharged  from  the  premises  hereby 
demised  in  snch  manner  as  to  beoome  a  nnisanoe  in  any 
wise.  And  shall  not  nor  will  permit  or  suffer  any  house 
or  building  to  be  erected  in  pursuanoe  of  tiie  ooTenant  in 
that  behaS  hereinbefore  contained,  to  be  appropriated  for 
or  converted  into  a  plaoe  of  pubUo  worship  without  the 
special  hoenoe  in  wriiang  of  the  trustee  or  trustees 
for  the  time  being  as  iSoresaid,  or  the  hein  of  the 
BurriTor  of  them,  or  their  or  his  aasigns,  and  shall  not  nor 
will  permit  any  house  or  houses  whi(3i  mav  have  been 
erected  on  the  said  premises  to  be  used  as  a  oeershop  or 
public-house  or  any  theatre,  or  public  show,  or  exhi- 
bition. 

3.  The  lease  contains  a  proviso  for  re-entry  by 
the  lessors  in  case  the  lessees,  their  soooessors 
or  assigns,  should  not  well  and  dnly  keep  (amongst 
other)  the  aboye  covenant. 

4.  All  the  estate  and  interest  of  the  said  trustees 
(the  lessors)  is  now  vested  in  the  pUdntiffs  by 
divers  mesne  assignments. 

5.  All  the  estate  and  interest  of  the  said  lessees 
IS  now  vested  in  the  defendant  by  divers  mesne 
assignments. 

6.  Pursuant  to  one  of  the  covenants  in  the  said 
indenture  certain  buildings  consisting  of  a  shop 
and  bakehouse  were,  after  the  date  thereof,  erected 
by  the  lessees  on  the  said  plot  of  land. 

7.  The  defendant,  who  is  a  grocer  and  baker, 
carries  on  business  as  such  in  the  aforesaid  shop 
and  premiseB,  in  partnership  with  his  brother, 
Aaron  Battersbj,  and  has  continued  to  do  so  ever 
since  the  premises  became  vested  in  him  as  afore- 
said. 

8.  In  the  month  of  Sept.  1876  the  said  Aaron 
Battorsby  duly  applied  for  and  obtained  an  excise 
retail  beer  licence  for  the  sale  of  beer  to  be  con- 
sumed off  the  premises.  The  licence  was  headed 
as  follows : 

Beer  "Retailer's  licence. 
Off  the  premises,  in  pursuance  of  11  Qeo.  4  A 1  Will.  4^ 
0.   64,   and  Acts   amending  the   same,    and    tobacco 
licence  in  pursuance  of  6  Geo.  4,  c.  81, 27  &  28  Vict.  c.  56, 
B.  18. 

And  it  authorised  and  licensed  the  said  Aaron 
Battorsby  to  sell  by  retail  at  the  said  shop  beer, 
ale,  and  portor  to  be  consumed  ojff  the  premises, 
from  the  date  thereof  until  the  11th  Feb.  1877. 

9.  In  the  month  of  Oct.  1877  Aaron  Battorsby 
applied  for  a  renewal  of  the  said  licence,  and  on 
the  11th  of  that  month  a  fresh  excise  beer 
retailer's  licence  headed  under  the  same  Acts,  and 
in  the  same  form,  as  the  aforesaid  licence  so 
obtained  by  him  in  Sept.  1876,  as  stated  in  the 
last  paragraph,  and  authorising  and  licensing  him 
to  continue  till  the  10th  Oct.  in  the  following  year 
to  sell  by  retail  at  the  said  shop  andpremises  beer, 
ale,  and  porter  to  be  consumed  on  the  premises, 
was  accordingly  duly  mnted  to  him.  [Copy 
of  licence  annezed.J  The  plaintiffs  were  no 
parties  to  the  granting  of  the  said  licences,  and 
had  no  notice  of  the  same,  and  they  submit  that 
the  statomente  contained  in  this  and  the  pre- 
oediDg  paragraph  of  this  case  are  inadmissible  in 
evidence  and  irrelevant. 

10.  The  said  Aaron  Battorsby  and  the  defen- 
dant, from  the  dato  of  the  granting  of  the  said 


licence  in  Sept.  1876  down  to  the  12th  Hov. 
1877,  in  addition  to  their  carrying  on  their  ordinary 
business  as  grocers  and  bakers  at  the  said  shop 
and  premises,  have  been  in  the  habit  of  aelliiur 
there,  under  and  in  pursuanoe  of  the  said  sevend 
licences,  beer  by  retail  to  be  drunk  and  oon« 
sumed  off  the  premises,  and  not  to  be  drunk  or 
consumed  on  the  premises,  and  no  part  of  the  beer 
sold  by  them  at  the  said  house,  shop,  or  premises 
has  ever  been  drunk  or  consumed  therein  or 
thereon. 

11.  The  plaintiffs  have  brought  this  action  for 
recovery  of  the  possession  of  the  aforesaid  shop  and 

Ciiises  in  consequence  of  the  aforesaid  sale  of 
thereat  by  retell  in  the  manner  and  under  the 
circumstances  and  for  the  purposes  described  in  the 
9th  and  lOth  paragraphs  hereof  on  divers  days 
between  the  11th  Oct.  and  12th  Nov.  1877,  con- 
tending that  the  said  acto  of  the  defendant  con- 
stitute breaches  of  the  aforesaid  covenant  and 
causes  of  forfeiture  under  the  above-mentioned 
proviso. 

12.  The  defendant  contends  that  none  of  the 
said  acts  of  the  defendant  constitnto  a  breach  of 
the  said  covenant,  or  any  cause  of  forfeiture,  and 
that  under  the  circumstances  hereinbefore  stated 
the  plaintiffs  are  not  entitled  to  recover  in  this 
action. 

The  court  are  to  be  at  liberty,  should  they  think 
that  any  further  or  other  facts  require  to  be  stated, 
to  send  back  this  case  to  an  arbitrator,  to  be  named 
by  the  court,  to  find  the  same. 

(1.)  If  the  court  shall  be  of  opinion  that  any 
of  the  said  acte  of  the  defendant  in  Oct.  or  Nov. 
1877  constitnto  a  breach  of  the  said  covenant,  and 
also  a  cause  al  forfeiture  under  the  said  proviso, 
and  that  the  nlaintiffs  are  under  the  circumstances 
stated  entitlea  to  recover,  then  judgment  is  to  be 
entered  for  the  plaintiffs  for  recovery  of  possession 
of  tibe  premises,  together  with  lOL  mesne  profits, 
or  such  less  sum  as  to  the  court  shall  seem  fit,  and 
costs  of  this  action. 

(2.)  If  the  court  shaU  be  of  opinion  that  the 
said  acte  or  any  of  them  constitute  a  breach  of  the 
said  covenant,  but  not  a  cause  of  forfeiture,  and 
that  the  plaintiffs  are  entitled  to  recover  against 
the  defendant  in  respect  of  such  breach  of  cove- 
nant, then  judgment  is  to  be  entered  for  the  plain- 
tiffs for  101.  damages,  or  such  less  sum  as  to  the 
court  shall  seem  fit,  together  with  the  costa  of  this 
action. 

(3.)  If  the  court  shall  be  of  opinion  that  the 
said  acte  do  not  constituto  either  a  breach  of  the 
said  covenants,  or  a  cause  of  forfeiture,  or  that 
the  plaintiffo  are  not  entitled  to  recover  against 
the  defendant  under  the  circumstances  stated, 
then  judgment  is  to  be  entered  for  the  defendant 
with  coste  of  defence. 

W,  Q,  JTatTMon,  Q.O.,  for  the  plaintiffs,  argued 
that  the  covenant  had  been  broken.  The  word 
"  beershop  "  includes  any  place  where  beer  is  sold, 
whether  ror  consumption  on  the  premises  or  not, 
and  it  is  not  denied  that  beer  has  been  sold  in  this 
house. 

J.  Dighy,  for  the  defendant,  ar>guod  that  the 
covenant  had  not  been  broken.  The  principle 
upon  whioh  these  covenante  ought  to  be  construed 
is  hud  down  by  the  Court  of  Appeal  in  Oermedn  v. 
Oha^inncm  (47  L.  J.  252,  Gh.),  and  is  thb,  that  as 
far  as  possible  they  ought  to  be  construed  so  as 
not  to  restrict  the  freedom  of  trade.    And  in  this 
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psrtioiilttr  case  the  object  of  the  lessors  was  dearly' 
to  aToid  the  oollection  of  noisy  crowds  which  would 
result  from  li<jnor  being  consumed  on  the  premises, 
whereas  it  might  be  sold  for  consumption  off  the 
premises  without  any  such  noise  and  confusion 
arising  at  all.  Beershop  and  beerhouse  are  synony- 
mous, and  as  to  a  "  beerhouse "  it  has  been  ex- 
pressly decided  that  a  covenant  not  to  use  a  house 
as  a  beerhouse  does  not  extend  to  the  sale  of  beer 
not  to  be  drunk  on  the  premises  : 

London  and  Norih'Wegtem  Railway  Compamy  y. 
OtumeU,  L.  Bep.  9  £q.  26;  88  L.  J.  25,  Ch. ;  21 
L.  T.  Bep.  N.  S.  852. 

He  also  referred  to 

Jones  ▼.  Bones,  L.  Bep.  9  Eq.  674 ;  39  L.  J.  405,  Ch. ; 

28  L.  T.  Bep.  N.  S.  804 ;  ^ 
Pease  ▼.  Coats,  L.  Bep.  2  Eq.  688 ; 
11  Geo.4  &lWill.4,e.  64; 
4  &  5  WiU.  4,  0.  85. 

OocKBUSir,  G.  J.— No  doubt  the  word  "  beershop  " 
must  be  interpreted  with  reference  to  the  state  of 
things  which  existed  in  1868  when  this  covenant 
was  entered  into ;  but  I  do  not  see  any  reason  why 
that  state  of  things,  compared  with  the  present 
state  of  things,  should  limit  the  meaning  of  the 
term  in  the  manner  which  Mr,  Digby  contends 
for.  The  word  *'  shop  "  means  a  puce  where  a 
sale  is  carried  on,  and  therefore  the  word  '*  beer- 
shop "  includes  the  particular  kind  of  sale  which  is 
carried  on  in  this  nonse.  It  may  be  that  the 
lessors  intended  to  indude  such  a  sale,  while  it  is 
of  course  possible  that  they  had  not  contemplated 
it.  What  we  have  to  look  to  is  whab  woras  did 
tbey  actually  use,  and  when  we  find  them  using 
a  term  which,  beyond  doubt,  includes  the  kind  m 
sale  which  they  now  complain  of,  we  have  no  alter - 
iiatiye  but  to  give  judgment  in  tJieir  favour. 

Mbllob,  J.-^I  entirely  agree.  If  the  word 
"beershop"  had  a  technical  meaning,  I  might 
have  dedded  otherwise ;  but  we  can  look  to  what 
the  parties  have  said  and  give  judgment  accord- 
ingly. This  being  a  case  of  forfeiture,  I  should  be 
very  sorry  to  strain  the  law  in  any  way  against 
the  defendant,  but  I  do  not  see  how  we  can  give 
any  other  judgment. 

Judgment  for  the  pladntiff. 

Solicitors  for  the  plaintiffs,  Lee  and  Brodie. 

Sdidtora  for  the  defendant,  Maples,  TeesdcUe, 
and  Co.  

Tuesday,  May  21, 1878. 

(Before  Gockbubn,  G.J.  and  Mbllob,  J.) 

GovEBDALB  t;.  Ghablion.  (a) 

Pasturage  along  road,  right  to — Trespass,  when 
madntaindble  —  Bdght  of  local  hoovrd  to  let 
pasturage— PuhUc  EeaUh  Act  1875  (38  ^  39  Vict. 
c  56),  M.  3, 144, 149. 

Tha  Local  Board  of  Gottmgha/m,  m  YorhshirSi 
honing  on  several  occasions  from  1863  to  1876 
let  to  the  plavnOff  intermittenily  and  amongst 
other  persons  the  right  of  pasiwrage  on  the  side 
of  two  roads,  the  one  private  and  the  other  a 
highway,  within  their  district,  in  1876  let  the 
said  pastwage  to  the  plaintiff  hy  agreement  in 
writing  for  a  year.  For  more  than  thirpy  years 
different  persons  Uovng  in  the  neighbourhood  had 
depasttured  cattle  along  the  sadd  roads  without 
payment,  and  refusing  to  make  payment  on 
demand.     The  ptainiiff,  before  1876,  had  warned 

a)  Beportei  by  J.  M.  Livr,  Esq.,  BaiTiit«r4kv.I*w. 


off  such  persons,  and  the^  local  hoard  hctd  from 
time  to  time  taken  proceedings  against  them  under 
the  Highway  Acts,  without  success.  The  der 
fendoMtf  in  1876,  after  and  with  knowledge  of 
the  agreement  of  the  plaintiff  with  the  local 
board,  depastured  certain  cattle  along  the  said  . 
road  under  the  care  of  an  aUendanU  The  local 
board  had  no  legal  right  to  let  or  in  any  way 
interfere  wUh  tke  private  road,  and  had  as- 
sumed to  let  the  pasturage  along  the  same  by  a 
mistake. 

Held  (1),  thai,  inasmuch  as  by  the!  4^th  section  of 
the  Public  Health  Act  1875  thepuhUc  road  was 
vested  in  the  local  board,  {he  plaintiff  might  by 
title  derived  from  his  agreement  with  the  board 
maintain  trespass  against  the  defendant  in 
respect  of  the  pctsturage  along  the  public  road; 
but  (2),  thai  as  the  local  board  had  no  right  over 
the  prinaie  road,  they  could  not  give»{he  plain- 
Hff,  tior  had  the  ploMUiff  otherwise  acquired,  a 
sufficient  possessory  right  to  maintain  trespass  in 
respect  of  the  pasturage  along  the  private  road. 

Special  case. 

1.  In  the  year  1766  an  Act  was  passed  entitled 
**  An  Act  for  dividing,  inclosing,  and  draining 
certain  lands,  grounds,  and  common  pastures  in 
the  parish  of  Gottingham,  in  the  East  Biding,  in 
the  county  of  York.  The  said  Act  is  a  public 
Act.    A  copy  accompanies  this  case. 

2.  The  commissioners  appointed  by  or  under 
the  said  Act  made  their  award  on  the  24th  Aug. 
1771,  and  thereby  set  out  and  appointed  certain 

imblic  and  private  roads  within  the  said  parish 
including  Endyke  and  Gold  Harbour-lanes  here^ 
inafter  mentioned). 

3.  Endyke-lone  was  set  out  by  the  said  award 
as  a  private-road  in  the  following  terms : 

We  do  order,  direct,  detennine,  and  award  that  there 
shall  at  all  times  for  ever  heveaf ter  be  another  private 
way  or  road,  as  and  where  the  same  is  staked,  ditoned,  or 
boonded  ont,  d  the  breadth  of  thirty  feet,  for  the  nse  of 
the  said  inroprietors  whose  aJlotments  aojoin  upon  the 
same,  their  tenants,  lessees,  heirs,  and  assigns,  their 
servants,  horses,  oattle.  oarts,  and  oarriases  oniy,leading 
from  the  turnpike  road  of  the  town  of  Kingston-npon- 
Hnll  and  Beverley  aforesaid  westward  into  and  oyer 
the  soath  side  of  lands  in  the  said  New  Ings  herein 
sererally  awarded  the  said  Franoia  Biley  and  Samuel 


Knipe,  to  and  for  them  awarded  the   said  Franois 
Whiting,  Ao." 

Since  tiie  year   1818   Endyke-lane  had  been   a 

public  road,  and  as  such  it  has  since  that  date 

been  repaired  by  the  parish. 

4.  Gold  Harbour-lcme,  which  in  the  said  award 

was  described  as  the  North  Garr-road,  was  set 

out  thereby  as  a  private  road  in  the  following 

terms: 

And  we  do  order,  direot,  determine,  and  award  that 
there  shaU  at  all  times  for  ever  hereafter  be  a  private  way 
or  road,  as  and  where  the  same  is  now  staked,  ditched,  or 
bounded  out,of  the  breadth  of  fortr  feet,  for  the  use  of  the 
several  owners  of  lands  and  ffrounds  in  Gottingham  afore- 
said, their  tenants,  lessees,  heirB,  and  assigns,  and  their 
servants,  horses,  oarts,  and  oarriagee  only,  and  to  be 
called  the  North  Carr-road,  leading  to  and  nom  the  said 
Dnnswell^road  eastward  into  and  over  lands  in  the  said 
Inn-oommon  and  North  Garr,  to  and  from  the  tnnipike 
road  leading  from  the  said  town  of  Kingvton-upon-Hull 
to  Beverley  aforesaid. 

Gold  Harbour-lane  has  continued  since  the  date 
of  the  said  award,  and  still  is,  a  private  road. 

5.  The  comm'saioners  by  their  said  award  also 
awarded  as  follows : 

And  we  do  order,  direot,  and  award  that  no  person  or 
parsons  shall  at  any  time  hereafter  torn  any  honMS  or 
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otber  oatrfile  into  snoh  of  the  pnblio  or  priyate  roads  ai 
are  herein  directed  to  be  fenced  on  MtiriMijb  there(3tf  for 
the  spaee  of  flye  yearn  from  tbe  date  hereof ,  and  from 
and  aner  the  eaqpiration  of  the  said  five  years  ire  do  award 
the  herbage  of  the  aaid  roads  to  the  snnnqyorB  of  high- 
ways for  the  township  of  Gottingham  aforesaid,  andthe 
profits  arising  therefrom  shall  be  applied  towards  the 
repairing  of  the  said  roads,  and  we  do  order  and  direct 
that  upon  all  pnblio  and  priyate  roads  the  owners  of  lands 
adjoming  and  laying  open  to  the  same  (when  the  f  enoee 
are  not  awarded  to  be  made  to  lane  off  the  ways),  shall 
respeotiyehr  haye  the  herbage  and  benefit  thenof « ap  as 
they  do  not  injure  the  qniokwood  adjoining. 

6.  Gottingham  aforesaid,  whether  strictly  the 
area  of  a  paidsh  or  a  township,  is  and  always  has 
been  for  tne  purpose  of  maintaining  its  hig1iwa3rs 
a  distinct  and  separate  area,  which  is  commonly 
and  in  this  case  nereini^ber  called  the  parish  of 
Gottingham. 

7.  For  the  purposes  of  this  case  it  is  conceded 
both  by  the  plaintiff  and  the  defendant  that  the 
con^i^sioners  had  no  power  under  the  said  Act 
of  awarding  the  herbage  of  any  of  the  roads 
thereby  set  out  to  the  said  sunreyoni,  and  that 
the  award,  so  far  as  it  purported  to  do  so,  was 
invalid. 

8.  Always  down  to  the  year  1868,  so  far  back  as 
the  memory  of  living  witnesses  extends,  the 
surveyors  of  highwavs  for  the  parish  of  Got- 
tingham, and  from  the  year  1863  down  to  the 
commencement  of  this  suit  the  local  board  for 
the  district  of  Gottingham,  to  whom  the  offide  of 
surveyors  of  highways  was  then  transferred,  have 
in  every  year  agreed  with  various  persons  for  the 
letting  to  them  between  the  months  of  April  or 
May  and  November  of  certain  rights  of  herbage 
or  pastnra^  in  and  about  the  sides  of  oertun 
roaos  withm  the  said  parish  (beinff  the  several 
roads  and  lanes  specific  in  the  schedule  to  the 
agreements  of  the  19th  April  1876  hereinafter 
mentioned,  and  including  Endyke  and  Gold 
Harbour-lEuies),  and  continuously  since  the  year 
1831  down  to  the  commencement  of  this  action 
money  parents  have  in  each  jeea  bee^  received 
by  the  said  surveyors  from  time  to  time,  and 
afterwards  by  the  teid  local  board,  in  respect  of 
the  said  agreements,  and  applied  to  the  repair  d 
roads  within  the  said  parish,  and  save  as  herein- 
after mentioned  the  persons  with,  whom  such 
agreements  have  been  made  have  had  the  ei^qy- 
ment  of  the  herbage  under  the  said  agreements. 

9.  The  entire  length  of  the  roads  in  respect  of 
which  such  agreements  have  been  made  is  about 
eighteen  miles. 

10.  In  every  such  agreement  which  the  local 
board  have  made  since  the  beffinning  of  the  year 
1866  they  have  allotted  specific  roads  or  parts  of 
roads  to  particular  individuals  in  the  manner  > 
which  is  shown  by  the  sohedcde  to  the  agreement 
of  the  19th  April  1876,  and  the  form  of  such 
agreements  has  been  the  same  as  that  of  the  last^ 
mentioned  agreement  Before  1866  the  mode  of 
letting  had  not  been  uniform,  the  method  now 
usual  havinff  been  sometimes  adopted,  while  at 
other  times  the  letting  was  by  "  ^tes,"  the  takers 
of  "  gates"  being  allowed  by  their  agreements  to 
depasture  cattle  throughout  all  the  roads  com- 
prised in  such  agreements  at  a  specified  ohiu'ge 
for  each  animal  aooording  to  its  description. 

11.  For  thirty  years  and  upwards  before  the 
oomu^enoezQgst  pf  this  action '-difibrefat  pmdtis 
living  in  the^neishbourhood  had  from  time  to  time 
during  the  pcurio^  idien  the  said  alleged  right  of 
herbage   was   let,   put    horses   or   other  oftttle 


gepQn^ly  in  .small  numbers  into  the  said  roads 
(inolndix^  Endyke  and  Gold  Harbour-lanes)  to  eat 
the  herbage  therein  without  taking  any  gates  or 
making  any  aoreement  with  the  said  surveyors  or 
local|boar£  Some  of  these  persons,  on  oayment 
being  demanded  from  them,  have  refuaea  it,  and 
have  persisted  in  taking  the  herbage  without  pav- 
ment  after  such  refusal.  Since  1863,  when  toe 
local  board  came  into  existence,  the  number  of 
persons  taking  the  herbage  without  payment  has 
increased^  and  many  of  them  have  refused  to  pay 
when  payment  was  demanded.  From  1863  tm 
about  nve  years  before  the  commencement  of  this 
action,  the  number  of  persons  who  took  the  her- 
bage without  payment  avera^^ed  twenty  or  there- 
abouts in  eacn  year,  but  this  number  has  some- 
what diminished  during  the  last  five  years. 

12.  It  was  from  time  to  time  bronoht  to  the 
knowledge  of  the  said  surveyors  and  uxsal  board 
that  those  persons  who  during  the  period  that  the 
said  alleged  ri<rht  of  herbage  was  let  were  d^ 
pasturing  the  herbage  with  their  cattle  without 
(Myment,  and  the  said  surveyors  from  time  to 
time,  and  the  local  board  during  the  whole  time 
it  has  existed,  have  employed  a  person  called  a 
pinder  with  instructions  to  impound  any  catde 
that  were  found  in  or  about  the  sides  of  the  said 
roads  insufficiently  attended^  but  bevond  this  they 
have  not  interfered  except  by  such  prooeedini^ 
before  magistrates  as  are  hereinafter  men- 
tdoned. 

18.  Proceedings  have  from  time  to  time  been 
taken  before  t£e  East  Biding  magistrates  in 
petty  sessions,  by  the  said  surveyors  and  local 
Doard  respective]  V,  and  by  the  lessees  of  the  said 
alleged  right  of  herbage,  under  the  provisions  of 
the  Sighway  Acts,  from  time  to  time  in  foroey 
vis.,  5  £  6  Will.  4,  c.  50,  s.  74,  and  27  &  28  Vict, 
a  101,  s.  25,  but  the  magistrates  have,  in  such 
cases,  uniformly  dismissed  the  proceedings  when- 
ever it  appeared  that  the  cattle  were  under  the 
control  01  an  attendant. 

14.  The  plaintiff  to  whom,  before  1876,  the  said 
aUesed  right  of  herbage  in  certain  of  the  said 
roads  had  been  several  times  let  (but  not  from 
1871  to  1875  inclusively),  had  from  time  to  time 
warned  off  those  whom  he  found  taking  the  her- 
bage wiiJiout  his  permission,  in  the  roads  assigned 
to  him,  and  thev  nad  desisted  from  openly  taking 
the  herbage  there  without  his  permission,  but 
except  as  herein  and  in  the  last  two  paragraphs 
mentioned  it  did  not  appear  that  ^ere  hM  been 
any  interference  with  those  who  were  from  time  to 
time  depasturing  the  herbage  of  the  said  roads 
without  any  payment. 

15.  On  the  19th  April  1876  the  local  board 
entered  into  an  agpreement  in  writing  with  the 
plaintiff  (a  copy  of  which  accompanies  and  forms 
part  of  this  case)  under  which  the  local  board 
Agreed  to  let  to  the  plaintiff  the  right  of  herbage 
or  pasturage  for  cattle,  except  sheep,  in  and  about 
the  sides  of  the  roads  hereinafter  mentioned  from 
the  day  of  the  date  of  the  said  agreement  untQ 
the  23rd  Nov.  then  next,  at  the  rent  of  82.  10c. 
Such  roads  were  described  as  follows  in  the  sche- 
dule to  the  said  agreement :  "  From  Qibscns  to 
Bidlway  Gate,  North  Moor-lane,  51.;  Gold  Har- 
bour and  Middle  Dykes  to  Railway  Gates,  21.  5c. ; 
^Little  North  Garr-Jane,  and  Endyke-lane^  IL  5«. 

16.  The  day  after  the  exeeuticm  of .  the  said 
agreement  the  plaintiff  commenced  dBpaatnring 
the  herbage  with  his  cattle,  in  the  roadi  that  hM 
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been  assigned  to  him  uader  the  si^id  agreement) 
and  thenceforth  until  the  oommeneement  of  *>»i* 
action,  he  regularly  continued  to  do  so. 

17.  On  the  25th  April  1876  three  boraes  and 
aght  head  ol  other  cattle  belonginff  to  the  defen- 
dant were  tamed  into  Endykd-Uuie  aforeaaid, 
imder  the  oare  of  the  d^encuuit'a  aervant,  and 
graaed  there  apon  the  aidea  of  the  atdd  road, 
and  on  the  following  day  horaea  and  other  cattle 
of  the  defendant  to  aboat  the  same  number  were 
turned  into  Ck>ld  Harbour-lane  aforesaid,  under 
the  care  of  the  same  servant,  and  gtsa&i  there 
upon  the  aidea  of  the  said  ro|^. 

16.  The  defendant  knew  that  the  said  alleged 
ri^ht  of  the  herbage  in  and  about  the  sides  of  the 
said  roads  had  been  let  by  the  said  local  board  to 
the  plaintiff,  but  refused  to  remove  his  cattle  or  to 
diaoontinue  turning  them  out  to  grace  upon  the 
sides  of  the  said  t^a.  No  actual  obstruction  of 
the  phdntifPs  cattle  was  caused  on  either  day  on 
which  the  alleged  trespasses  took  place  ^by  the 
acts  referred  to  m  the  17th  paragraph. 

19.  The  defendant  had  himself,  in  the  year  1875 
been  a  leasee  under  the  local  board  of  the  alleged 
right  of  herbage  in  certain  of  the  said  roads,  out 
not  in  any  of  those  let  in  1876  to  the  plaintiif,  and 
the  defendant  had  refused  to  pay  the  looal  board 
for  the  right  of  herbage  so  let  to  him,  upon  the 
gronnd  that  other  persons  had  depastured  such 
herbage  without  his  permission.  Skve  uilder  such 
letting  it  did  not  appear  that  the  defendant  had 
ever  before  the  25th  April  1876  put  any  of  his 
luiTBea  or  other  cattle  to  graze  in  atay  of  the  said 
roada. 

It  haa  been  agreed  between  the  plaintiff  and 
defendant  that  if  the  judgment  of  the  court  be 
for  the  plaintiff  the  amount  df  the  damages  is  to 
be  le.  ^     ^ 

The  question  for  the  opinion  of  the  court  is, 
whether  the  plaintiff  is  entitled  to  recover. 

Costa  of  the  trial  to  abide  the  event  of  the 
action. 

.  W4a$,  Q.O.  {W%lh&rforee  with  him),  for  the  plain- 
tiff* as  to  the  private  road,  arficued  that  the  plaintiff 
bad  under  the  circumstances  stated  in  tne  case 
sufficient  possession  to  entitle  him  to  recover. 
They  cited 

Oro$hy  v.  Wadmoorth,  6  East,  602 ; 
Ohatteria  ▼.  Cooper,  4  Taunt.  547 ; 
Bmth ▼.  MiUwaird,  2  B.  N.  C.  96; 
Svwry  7.  8m/Uh,  26  L.  J.  844,  Ex. 

•^  to  the  public  road  he  relied  on  sects.  3,  144, 
and  149  of  the  Public  Health  Act  1875  (a),  which 
"vests**  all  highways  in  urban  authorities. 

{(0  The  149th  seotion  is  as  follows :"  All  streets  being  or 
l^'u^at  any  time  beoome  highways  repairable  bv  the  in- 
"*hitMits  at  large  within  any  urban  distxiot,  and  uie  pave- 
M^^  stones,  and  other  materials  thereof,  and  all 
DmldiiigB,  implements,  and  other  things  provided  for  ibe 
Pp'poeefl  theroof  ,  shall  vest  in  and  be  xmder  the  control 
^w  urban  anthoritr. 

Th6  urban  authority  shall  from  time  to  time  canae  all 
"^  streett  to  be  levelled,  paved,  metalled,  flagged, 
flnMinellod,  altered,  and  repaired  as  oeoaaion  may  re- 
qniie;  thqr  may  from  time  to  time  oanse  the  soil  of  any 
noh  itreet  to  be  raised,  lowered,  or  altered  as  they  ma^ 
^J™  fit,  and'  may  place  and  keep  in  repair  f  enoes  and 
Vfmt  for  the  safety  of  foot  paseengars. 
^Jl^Tperion  who  without  the  consent  of  the  urban 
JjJ^uuaity  wilfnily  displaees  or  takes  up,  or  who  injures 
»•  pSTement,  stones,  materials,  fences,  or  posts  of,  or 
^tBaeshi^aav  snehstreet^-ahall-beliablato  a  penalty 
^  Skddeding  flvepoonds,  and  to  a  farther  penalty  not 
*>0mBg  ftva.ahiWB8a lor  smcy aqpta^ feet«C  pare- 


Dodd,  for  the  defendant,  as  to  the  private  road, 
argued  that  the  plaintiff  had  no  more  legal  pos^ 
session  of  the  pasture  than  tJie  defendant ;  ana  aa 
to  the  public  road,  contended  that  the  local  board 
had  no  power  over  that  road,  except  for  the  pur- 
poses of  repairing  or  otherwise  improving  it,  and 
that  the  word  ''vest"  in  the  statute  ought  to 
be  read  in  a  restricted  sense,  so  as  not  to  give 
the  board  any  power  to  make  money  out  of 
the  road. 

GoGKBusK,  C.J. — I  think  that  thia  case,  differs 
pQAterially  in  regard  to  the  two  ways.  First,  there 
is  a  way  which  ^  is  an  admitted  high?ray :  and 
secondly,  there  is  a  way  which  is  admittedly  a 
private  way.  Our  judgment  must  be  for  the 
plaintiff  as  to  the  highway,  and  for  the  defendant 
as  to  the  private  way.  The  question  as  to  the 
highway  turns  upon  the  constraction  of  sect. 
149  of  the  Public  Health  Act  1875,  read  by  the 
light  of  sect.  4.  By  sect.  149  it  is  enacted  that 
"  all  streets  which  at  any  time  beoome  highways, 
and  the  pavements,  stones,  and  other  matemJs 
thereof,  and  all  buildings,  implements,  and  other 
things  provided  for  the  purposes  thereof,  shall 
vest  in  and  be  under  the  control  of  the  urban 
authority."  B^  sect.  4,  the  interpretation  dause 
of  the  statute,  it  is  provided  that  "  street  includes 
anv  hiffhway  (not  being  a  turnpike  road)  and  any 
public  oridge  (not  being  a  county  bridge),  and 
any  road,  lane,  footway,  square,  court,  alley,  or 
passage  whether  a  thoroughfare  or  not."  The 
public  highway  in  the  present  case  comee  within 
this  definitioiv  Then  by  the  effect  of  sect.  149 
it  is  "vested  in  and  under  the  control  of  the 
urban  authority."  To  see'  what  the  urban 
authoritjr  may  do  we  may  also  go  to  sect  14^ 
from  which  we  learn  that  the  urbui  authority 
''shall  within  their  district,  exclusively  of  any 
other  person,  exercise  the  office  of  and  be  sur- 
veyor of  highways;"  and  we  also  learn  from 
other  parts  of  the  Act  the  urban  authority  in  an 
urban  district  is  the  local  board,  tt  may  he 
somewhat  startling  to  find  that  under  'the  term 
street  a  grass  lane  is  included ;  but  if  the  Legis- 
lature chooses  so  to  enact,  of  course  it  must  be 
so.  This  highway,  therefore,  is  vested  in  the 
local  board.  It  is  suggested  that  by 'the  word 
"  vested "  ownership  in  the  proper  sense  of  the 
term  is  not  intended  to  be  conferred,  but  merely 
a  power  of  dealing  with  the   highway;  but  1 

ment,  stones,  or  other  materials  so  displaced,  taken  np, 
or  injured ;  he  shall  also  be  liable  in  the  oase  of  any 
injury  to  trees  to  ytq  to  the  looal  authority  sooh  aaumnt 
of  oompensation  as  the  court  may  award." 

Seot.  144.  "  Every  urban  authority  shall  within  their 
district,  exclnaively  of  any  other  person,  execute 
the  offioe  of  and  be  surreyor  of  highways,  and  have, 
exeroiae,  and  be  subjeot  to  all  the  powers,  autho. 
ritiee,  duties,  and  liabiUties  of  surreyora  of  highways 
under  the  law  for  the  time  being  in  force,  saye  so  far 
as  such  powers,  authorities,  or  duties  are  or  may  be 
inoonsistent  with  the  proTisions  of  this  Act;  every 
urban  aathority  shall  also  have,  exerdse,  and  be  subject 
to  all  the  powers,  authorities,  duties,  and  liabilities  which 
hcf  the  Highway  Act  1835,  or  anv  Act  amending  the  same, 
are  vested  in  and  given  to  the  inhabitants  in  vestry 
assembled  of  any  parish  within  their  district" 

All  ministerial  acts  required  by  any  Act  of  Parliament 
to  be  done  by  or  to  tne  surveyor  of  highways  may 
be  done  by  or  to  the  sur?eyor  to  t^e  urban  authority, 
or  by  or  to  such  other  person  as  they  may  appoint. 

By  sect.  8,  **  Street  '^  includes  any  highway  (not  being 
a  turnpike  road),  and  any  public  brioge  ^lot  being  a 
county  bridge),  and  any  road,  lane,  footway,  square, 
eoiait,  allsy,  or  paasagOj  whether  a  thmoafhi^Hwor  not. 
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think  that  this  limited  interpretation  of  ''veeted"  ia 
not  theoorrect  one.   The  highway  is  pat  bo  entirely 
under  the  control  of  the  local  board  that  they 
may  tnm  it  into  a  metalled  road,  and  the  section 
oontains  no  words  of  limitation  whatever.    It  may 
be  Uiat  this  interpretation  which  we  are  giving  to 
the  statute  presses  hardly  on  the  owners  of  the 
soil  on  each  side  of  the  road,  reversing  as  it  does 
the  maxim  tuque  cuL  medmm  JUum.    But  the 
Legislature  is  omnipotent,  and  if  it  is  so  enacted 
BO  it  must  be.     Tne  road  belongs  to  the  local 
board,  and  they  may  let  it  to  whom  they  plgue. 
Secondly,  as  to   the  privato   way.     Mr.   Wills 
argues  that  the  plaintiff  has  sufficient  possession, 
because  the  defendant  does  not  set  up  any  ri^ht. 
Now  the  Btate,  of  things  which  at  present  existB 
no  doubt  arose  in  this  manner.    This  way  was 
set  out  of  a  common,  and  although  the  way 
was   made   and    allotted,   the    old   commoners 
went   on   turning   out   t^eir   cattle   as   before. 
The  plaintiff  says  that  he  has  as  good  a  right 
as  anybody  else.     But  I  think  we  may  start 
with    this   proposition:    The    local   board   had 
no  right  in  the  soil  of  this  way,  had  no  risht  to 
deal  with  or  to  let  the  pasture.    The  plaintiff  has 
no  better  right  than  the  local  board — tnat  is,  none. 
All  the  plaintiff  has  done  is  to  tarn  oat  his  cattla  I 
But  does  such  an  act  as  that  give  him  such  pes- 
BCBsion  of  the  whole  pasture  as  to  say  that  he  has 
a  right  of  grant  over  the  whole  P     Surely  not. 
He  turned  out  his  cattle,  no  doubt,  under  a  daim 
of  right,  but  it  is  a  daim  which  proves  to  be  ficti- 
tious.   He  cannot  daim  snch  a  right  of  posses- 
sion  as  to  be  able  to  tarn  oat  other  people.    As 
to  the  privato  way,  therefore,  jud^ent  will  be 
for  the  defendant,  and  as  to  ^e  hi^way  for  the 
plaintiff. 

Mbllob,  J. — I  am  of  the  same  opinion.  I  oon- 
fess  that  I  think  the  facts  are  hardljr  so  satis- 
fiBustorv  as  to  point  to  a  definite  conclusion,  but  on 
the  whde  I  am  of  the  opinion  that  there  is  a  dis- 
tinction, not  shadovry  but  real,  between  these  two 
ways.  I  think  that  Mr.  Dodd  is  wrong  in  his 
BUgffeBtion  as  to  the  meaning  of  "  vesting.*'  Thal^ 
word  does  not  mean  only  "  vested  for  limited  pur- 
poses "  such  as  flagffinjB^.  No  doubt  certain  pur- 
poses are  mentionea  m  the  latter  part  of  the 
section,  but  the  mention  of  them  is  not  made 
with  a  limiting  intention.  There  was,  therefore, 
a  right  in  the  plaintiff  to  maintain  trespass  against 
aperson  not  naving  a  superior  right  to  his  own. 
We  then  oome  to  the  aistinotion  between  the 
ri^t  to  maintain  possession  and  the  rii^ht  to 
bnng  trespass.  I  throw  no  doubt  whatever  on 
any  of  the  authorities  which  have  been  dted,  but 
I  cannot  hdp  observinfl:  that  thev  all  have  reference 
to  an  ownerehip  in  the  soil.  Now  the  Indosure 
Act  at  first  vested  the  herbage,  but  it  turned  out 
that  the  Indosure  Commissioners  had  no  power  so 
to  vest  it.  This  private  road  therefore  never  be- 
longed to  the  looftl  board.  But  the  rule  usque 
ad  mediunifilum  was  got  rid  of,  because  the  road 
was  set  out  under  the  Indosure  Act,  and  allotted 
to  the  lord  of  the  manor.  Now  the  history  of  the 
case  shows  that  many  people  had  turned  out  cattle, 
and  that  plaintiff  had  the  right  of  pasturage  only. 
The  local  board  do  not  affect  to  let  him  tne  land 
itsell     Beyond  a   mere    licence    therefore   the 

Slaintiff  hafi  nothing.  Therefore,  when  the 
efendant  says  to  the  plaintiff,  ''I  do  not  care 
for  your  agreement  with  the  local  board;  I 
■ball  treat  it  a  nullity/'  the   plaintiff   cannot 


maintain  trespaBS,  beoauae  he  has  no  eiolunve 
right  of  possession. 

Judgment  for  ihe  plaAfUiffae  to  the  highfowt 
and  for  ti^  defencUmt  aetoUhe  prioaie  road, 
Solidtor  for  the  plaintiff,  Henry  Stirke,  for  /. 
Beymour  Moss,  Hull. 

Solidtor  for  the  defendant^  /.  I/.  Morritf  for 
Spurr  and  fifotw,  Hull. 


Saturday,  June  22, 187a 

(Before  Oockbubit,  O.J.,  Mellob  and  Lubh,  JJ.) 

BiLAMFTOH  IJviOH  (apps.)   V.  Oabxjsli   Uviov 

(reaps.)  (a) 
Poor  hxw — SetUement  by  three  yeare^  irremovo' 
hUUy — Parochial  reU^  before  paeevng  of  Ao^ 
—39  ^  40  VicL  &  61,  e.  84. 

A  pawper  resided  between  L865  and  1869  in  a 
pcurisht  belonging  neither  to  the  a/ppeHamU*  nor 
the  reepondents'  union,  for  the  term  of  three  years 
in  such  manner  and  wider  suck  oirewnstanees  in 
each  of  such  years  as  would  in  accordance  wUh 
the  seoeral  statutes  in  that  behalf  render  him 
irremovable. 

From  1869  to  1877  he  continued  to  reeide  in  ths 
same  parish,  but  was  Qyroughoul  that  period  in 
receipt  of  pturochial  reUef, 

In  1877  he  went  to  a  parish  in  ihe  reepondents* 
union,  and  was  shoriw  afterwards  ordered  to  hs 
removed  to  the  parish  of  his  birth  eeUlement, 
whMh  was  in  the  appellants'  union, 

HM,  upon  a  case  stated  al  quarter  sesHons,  that 
there  was  nothing  to  deprwe  a  pauper  of  ihe 
setUement  acquired  by  his  status  of  irremooabHUy 
accordingto  the  terms  required  by  sect,  ^  of  His 
Divided  Parishes  and  Poor  Law  Amendmeni  Ad 
1876,  if  eaoisHng  at  the  time  of  the  paeevng  ef 
that  Act;  and  that  Ihe  pauper  had  aemtired  a 
settlement  by  residence  in  the  said  parish. 

1.  This  was  a  case  stoted  by  the  juatioea  of  the 
peace  for  the  county  of  OumDerland,  in  an  ^P^l 
against  an  order  flcir  the  removal  of  James  Little^ 
a  pauper,  wherein  the  goardians  of  the  Brampton 
Union  were  the  appellants,  and  the  goardians  of 
the  Carlisle  Union  the  reapondenta. 

2.  The  said  James  little,  the  paaper^  far  whose 
removal  the  order  appealed  luninBt  waa  made,  was 
bom  in  or  about  the  year  IbiO,  at  Williama  Gi]l« 
in  the  pariah  of  Farlam,  in  the  appellanta*  unioa. 

8.  In  the  year  1865  the  aaid  Jamea  Little  went 
to  reside  at  Ghkteshead,  in  the  oaanty  of  Darham, 
out  of  the  appeUanto'  union  and  continued  to 
reside  in  Gateshead  from  that  time  till  the  2nd 
April  1877. 

4.  The  said  Jamea  Little  had  in  the  year  1866 
acquired  by  hia  residence  in  Ghbteehead  a  atatos  of 
irremovability  from  the  Gateahead  Union  entitlinff 
him  not  to  oe  removed  firom  the  aaid  union ;  and 
the  stetas  of  irremovability  continued  throughout 
the  said  residence  of  the  said  James  Little  to  the 
time  of  his  going  to  Carlisle  hereinafter  mentioned. 

5.  At  the  latter  part  of  the  year  1869  the  said 
James  Little,  while  so  reaiding  at  Gateahead  as 
aforesaid,  met  with  an  acddent,  and  a  few  weeks 
afterwards  bepan  to  recdve  relief  from  the  said 
Gateshead  Umon,  and  continued  to  receive  weeldy 
relief  from  the  said  union  till  he  went  to  GariiBla 
as  stated  in  next  paragraph. 

6.  On  the  2nd  April  1877  the  said  Jamea  Lil^ 
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went  to  Oarlisle  to  itay  with  his  dftaghtert  and 
ihortly  afterwftids  was  reoeiTed  into  the  work- 
hoaae  of  the  Carlisle  Union,  where  he  has  sinoe 
then  remained. 

7.  On  the  6th  Oct.  1877  an  order  lor  the 
removal  of  the  said  James  Little  was  made  by  two 
at  Her  MMest^'s  jnstioes  of  the  neaoe  for  the 
ooonty  ol  GnmberlaDd,  adjudging  toat  the  plaoe 
of  the  last  legal  settlement  of  the  said  James 
LitUe  was  the  parish  of  I*arlam  in  the  appellants* 
miioii,  and  orderinff  the  removal  of  the  said  James 
Little  to  the  appellants'  anion. 

8.  The  appeilimts'  appealed  to  the  qaarter 
sessions  of  the  ooonty  of  Oamberland,  holden  in 
January  of  the  present  year,  against  the  said 
order  of  removal,  on  the  ground  amongst  others 
that  the  said  James  Little  by  virtue  of  the  facts 
stated  in  paragraphs  3  and  4  obtained  a  legal 
settlement  in  the  Gkkteshead  Union ;   and  the 

Soarter  sessions,  being  of  opinion  that  the  said 
ames  Little  had  not  obtained  a  legal  settlement 
in  the  Gkteehead  Union,  and  that  the  plaoe  of  the 
last  l^gal  settlement  of  the  said  James  Little  was 
the  parish  of  Farlam  in  l^e  appellants'  union, 
oonnrmed  the  said  order  of  removal,  aubjeot  to  a 
special  oase. 

9.  The  question  for  the  court  is  whether,  on  the 
6th  Oct.  lo77,  the  said  James  Little  had  a  legal 
settlement  in  the  (Sateshead  Union. 

10.  If  the  court  shall  be  of  opinion  that  the  said 
James  Little  on  the  6th  of  Oct.  1877  had  not  a 
le^  settlement  m  the  Gateshead  Union,  then  tiie 
said  order  of  removal  is  to  be  confirmed ;  but  if 
the  court  shall  be  of  opinion  that  the  said  James 
Little  on  the  6th  Oct.  nad  a  legal  settlement  in  the 
Gateshead  Union,  then  the  said  order  of  removal 
is  to  be  quashed. 

Poland  (with  him  8hee),  for  the  respondents, 
supported   the  order  of   removal,  ana  showed 
pause  against  the  rule  to  bring  up  the  affirm- 
ing order  of  quarter  sessions.     B^  sect.  34  of 
the  Divided  rarishes  and   Pojr  Law   Amend- 
ment Act  1876  (39  &  40  Yict  c.  61) :  "  Where  any 
person  shall  have  resided  for  the  term  of  three 
years  in  any  parish,  in  such  manner  and  under 
raoh  circumstances  in  each  of   such  years,  as 
would  in  accordance  with  the  several  statutes  in 
that  behalf  render  him  irremovable,  he  shall  be 
deemed  to  be  settled  therein  until  he  shall  acquire 
a  settlement  in  some  other  parish  by  a  like  resi- 
dence or  otherwise."    By  the  Irremovability  Act 
1846  (9  &  10  Yiot.  c.  66)  s.  1,  the  time  to  constitute 
the  irremovability  of  any  person  is  not  to  be 
coanted   ''during  which  any  such  person  shall 
nceive  relief  from  any  parish."     It  was  held  in 
%.  V.  Ipawiek  Union  (Ij.  Bep.  2  Q.  B.  Div.  269) 
^hat  a  person  who  had  resided  in  a  parish  for  a 
tnm  of  three  years,  but  whose  residence  therein 
W  ended  before  the  passing  of  the  Act,  did  not 
^nire  a  settlement  tnerein  under  sect.  34  of  the 
Act  of  1876.    The  only  difference  between  that 
<^  and  this   is  that  the  period  of  residence 
which  created  the  settlement  was  there  concluded 
by  departure  from  the  parish  before  the  Act  was 
Passed;  here  the  same  period  was  similarly  con- 
olnded  by  the  receipt  of  relief  before  the  Act  was 
P^Bsed.    [LxisH,  J. — ^Here  the  pauper  continued 
'^'^nnovable  after  the  passing  of  the  Act.    OocK- 
BUBv,  G.J. — Can  he  lose  his  settlement  by  mere 
'^^^oipt  of  relief  P]    The  Act  must  receive  a  re- 
spective interpretation  in  order  to  make  this 
*  i^oenoe  a  settlement. 


Henry  and  EQiot  appeared  for  the  appellaats, 
but  were  not  heard. 

Bv  the  GouBT  (Oockbum,  G.J.,  Mellor,  and 
Lush,  JJ.)---There  is  clearly  nothing  in  the  re- 
ceipt of  relief  to  deprive  a  pauper  of  the  settle- 
ment aixiuired  by  his  status  of  irremovabilttv,  if 
the  resiaence  has  been  for  three  years,  which 
exists  at  the  passing  of  the  Act. 

Judgment  far  Iks  appeUante, 

Solicitors  for  appellants.  Remnant  and  Penleyp 
fbr  Bamehay  and  MoU,  Brampton. 

Solicitors  for  respondents,  Qrey  and  Xouneeyp 
for  /.  0,  Wamnopt  Garlble. 


CBOWJff  CA8S8  BB8SBVSD. 

Batwrday,  June  29, 1878. 

(Before  Gockbubk,  G.J.,  Pollock,  B.,  Fixld,  J.^ 
HuDDLisTOV,  B.,  and  Lihdlit,  J.) 

Bie.  V,  EEahoock  asd  Baker,  (a) 

Feloniouely  reoeiving — Beetoration  of  eiolen  gaode 
to  owner — Subeeg^uent  dMoery  to  the  ihieffor 
detection  of  the  reeewer, 

A  lad  woe  detained  on  leaving  hie  maeter^e  premwaf, 
and  a  poUeeman  sent  for,  who  eearehed  him  and 
took  a  etolen  eigar  from  him  in  the  maeter'e 
pretence.  In  eomequence  of  the  lad^e  statement, 
the  dgar  woe  returned  to  him  with  five  others, 
whieh  the  lad  took  to  the  prieoner  cmd  gave  to 
him, 

Heidt  that  the  prisoner  eould  not  he  eofivieted  of 
feloniously  receiving  the  cigars  knowing  Ihcm  to 
he  stolen,  for  that  they  were  not  stolen  property  at 
the  time  they  were  received,  the  master  and  the 
poUoeman  Mxovng  acted  in  concert  i/n  supplying 
the  lad  with  the  six  cigars,  and  instructing  him 
what  to  do  toUh  ihmn, 

Oase  reserved  for  the  opinion  of  this  Oourt  by 
W.  F.  Harrison,  Esq.»  Ghairman  of  the  Second 
Gourt  at  the  (General  Quarter  Sessions  of  the  peace 
for  the  county  of  Surrey,  held  by  adjournment  at 
St.  Mary,  Newington,  on  the  3rd  June  1878. 

William  Emmett  Hancock  and  Heniy  Robert 
Baker  were  tried  upon  the  following  indictment : 

Surrey.-'The  jurors  for  our  Lad^  the  Queen, 
on  their  oath  present,  that  William  Emmett  Han- 
cock, on  the  23rd  May  1878,  then  being  servant  to 
James  Gkkbriel,  one  oi^ar  of  the  property  of  the 
said  James  Gkkbriel,  his  master,  feloniously  did 
steal,  take,  and  carry  away,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

Second  count. — And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that 
Henry  Robert  Baker  on  the  same  oay  and  in  the 
year  aforesaid,  one  cigar  (being  the  same  property 
as  the  said  William  Emmett  EEancock  in  the  first 
count  of  this  indictment  is  charged  with  stealing) 
of  the  propertv  of  the  said  James  Gabriel,  before 
then  feloniously  stolen,  taken,  and  carried  away, 
feloniously  did  receive  and  have,  the  said  Henry 
Robert  Baker  then  well  knowing  the  same  to 
have  been  feloniously  stolen,  taken,  and  carried 
away,  asainst  the  form  of  the  statute  in  suoh 
case  made  and  provided. 

The  prisoner  Hancock  having  pleaded  gnOtyt 
the  following  evidence  was  adduced  in  support  of 
the  charge  against  the  other  prisoner  Baker. 

(a)  B«poK(«d  by  Johv  Thokpsos.  Biq..  Btnl8tor«tlAw« 
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.  Jamee  GabiM  PJ^ted  thsfc  hd  if^Blfi^a  (siganxiftfi'a- 
footnrer,  at  320,  Walworth-road,  in  the  pairish  of 
St.  Mary,  Newiii|ftx)n,  in  this  ooanty,  and  that  the 
prieaner  Hanoock  entered  his  service  as  shop  boy 
on  the  day  named  in  the  indictment. 

That  about  seven  in  the  evening,  as  the  prisoner 
was  about  to  leave  work  for  the  day,  the  witness 
saw  him  take  a  cigar  *( without  permission)  from 
the  mantedshelf  of  the  shop,  and  put  it  in  his 
pocket. 

That  witness  having  already  missed  goods,  sent 
for  a  detective,  and  obtained  the  services  of 
Edmund  Beid,  an  officer  of  the  F  Division. 

That  witness  saw  Beid  take  the  ci^r  from 
Hancock  and  mack  it,  and  then  give  it  back  to 
the  prisoner  with  five  others  and  certain  instruc- 
tions. 

This  witness  stated  in  oroes-ezamination  that  he 
occasionally  had  in  hia  poBsesE&on  broken  cigars, 
which  he  worked  up  again,  and  was  never  in  the 
hBbit'of  giving  them  to  persons  in  his  employ. 

Edmund  Beid  proved  that  he  was  a  detective 
officer  of  the  P  Division,  and  th^t  between  seven 
and  tight  in  the  evening  of  the  day  in  question  he 
was  called  to  the  prosecutor's,  and  in  his  presence 
searched  the  prisoner  HanOook,  and  found  the 
oi^  in  his  trousers  pocket.    That  he  questioned 
this,  prisoner,  and,  in  consequence  of  what  he  learnt 
from  him,  marked  the  cigar  and  returned  it  to 
him,  at  the  same  time  giving  him  five  other  oigais 
and  instructions  how  to  act.    That  this  prisoner 
thereupon  went,  followed  by  Beid,  to  a  ooal  store, 
in  Smith-street,  Portland- street,  Walworth,  where 
Beid  saw  the  other  prisoner  Baker  standing ;  that 
Hanoock  went  up  to  Baker  and  handed, something 
to  him.    That  Beid  then  accosted  Baker,  telling 
him  who  he  was,  and  inquired  what  Hancock  had 
given    him,  to   which    inquiry    Baker    replied 
**  Nothing,"  meaning  that  Hancock  had  given  him 
nothiog.    To  which  Beid  replied,  "  I  saw  him  give 
you  something.''    That  Baker  then  said,  "  I  know 
you  are  a  constable,  and  here  they  are,"  at  the 
same  time  handing  Beid  six  cigars,  one  being  the 
marked  one.    That  Beid  thereupon  said  to  Baker, 
*'  You've  incited  this  boy  to  rob  his  master,  and 
received  the  cigars  he  has  stolen."    That  another 
lad  named  Maunders  was  there  at  the  time.    That 
he  then  apprehended  Baker,  and  took  him  to  the 
poHoe  station. 

The  prisoner  Hancock,  a  lad  thirteen  years  of 
iae,  was  then  called  for  the  prosecution  and  gave 
the  following  evidence : 

**  On  the  23rd  May  last  I  entered  the  employ- 
ment of  the  prosecutor,  aud  about  7  p.m.,  on 
leaving  work  for  the  day,  I  took  a  cigar  and  put 
it  in  my  x>ocket.  Shortly  after  I  gave  it  up  to 
detective  Beid,  who  returned  it  to  me  with  some 
others.  I  took  it  because  prisoner  Baker,  whom 
I  knew,  had  told  me  to  get  him  as  many  as  I 
could.  He  had  told  me  that  day  at  dinner  time 
that  if  I  did  he  would  give  me  something  on  the 
following  Saturday,  i  took  all  the  six  cigars  to 
the  coal  store  in  Smith-street,  where  he  works, 
and  gave  them  to  him.  Detective  Beid  and 
William  Maunders  then  came  up.  and  Beid  spoke 
to  Baker,  and  then  we  all  went  to  the  police 
station." 

In  cross-examination  this  witness  stated  that 
before  coming  to  prosecutor's  he  had  been  in  a 
printing  office  in  the  city,  which  was  his  first 
place,  and  lost  it  through  being  absent  from  work 
part  of  a  day  to  get  fitted  with  some  ne^  clothes. 


That'  fiS'taever  said  anything  to  Baker  about 
boys  beillg  allowed  damaged  cigars,  nor  told  him 
thati  prosecutor  had  offered  hun  (Hancock) 
damaged  cigars.  That  Baker  did  not  sav  to  him, 
Oet  me  some  damaged  cigars,"  but  "  Get  me  as 
many  as  you  can." 

William  Maunders,  another  lad  in  the  emplov 
of  the  prosecutor,  proved  accompanying  Hancock 
and  deteOtive  Beia  to  Smith-street,  and  seelitf 
Hancock  hand  some  cigars  to  Baker,  who  said, 
''Thank  you,  I'll  see  you  by-and-by,  thatll  do, 
won't  it  F "  And  then  put  uiem  in  his  pocket ; 
when  someone  standing  near  said, "  Look  ont^" 
and  Baker  th^  took  them  out  of  his  pocket  and 
held  them  in  his  hand  under  his  coat,  and  after 
something  more  was  said,  handed  them  to  Beid. 

This  witness  stated  in  cross-examination  that 
he  had  been  two  vears  in  the  prosecutor's  employ- 
ment, and  that  the  latter  had  never  given  him  a 
broken  cigar.  That  when  cigars  were  damaged 
they  were  made  up  afresh. 

The  statement  made  by  the  prisoner  Baker 
before  the  committing  magistrate  was  then  pat 
in  and  read  as  follows : 

"Yesterday  at    dinner   time    Hancock   came 

round  to  the  coal  shed  and  said,  "  I  have  started 

work,  Harry."     I  said,  "Where  atP"    He  said, 

"  At  Gabriel's  in  the  Walworth-road."    He  said, 

"Other  boys  have  damaged  cigars  given  them 

what  gets  chocked  into  the  damaged  baff,  and 

Mr.  Qabriel  ofiEered  me  two  at  dinher  time/'    He 

said,    "J   wouldn't   have    them   then,  but  Mr. 

Gabriel  said  he  would  give  me  some  more  to 

night  when  I  leave  off  work."    I  said,  "  I'll  buy 

them  off  you." 

This  dosed  the  case  for  the  prosecution. 

The  prisoner  Baker's  counsel  then  submitted 

that  there  was  no  case  to  go  to  the  jury,  on  the 

g^und  that  the  stolen  cigar,  the  subject  of  the 

indictment,  had  been  taken  out  of  the  possessian 

of  the  thief  by  the  detective  officer  in  tiie  presence 

of  the  owner,  and  was  therefore  not  stolen  goods 

when  the  prisoner  Baker  received  it;  and  the  case 

of  Bm.  v.  Volan  (Dearsley  G.  G.  436 ;  and  24  L.  J. 

59,  M.  G.,  6  Gox  G.G.  449  was  cited  and  relied  on. 

I  refased,  however,  to  stop  the  case,  and  told 

the  jury,  after  the  usual  caution  as  to  the  prisoner's 

(Hancock's)  evidence,  that  if  they  believed  that  the 

prisoner  Baker  received  the  marked  cigar  from 

Hancock  with  the  knowledge  and  belief  that  the 

latter  had  stolen  it,  they  ought  to  find  him  (Baker) 

guilty. 

The  prisoner  having  been  convicted,  his  counsel 
applied  that  a  case  might  be  reserved  for  the 
opinion  of  this  honourable  court,  which  the  court 
assented  to,  the  judgment  on  the  prisoner  Baker 
being  respited  in  the  meantime,  and  the  prisoner 
released  on  bail. 

If  the  Gourt  should  be  of  opinion  that  the  con- 
viction was  right,  it  is  to  stand;  otherwise  it  is  to 
be  quashed. 

JSaggalloy,  for  the  prisoner  Hancodc,  submitted, 
on  the  authority  of  Beg,  v.  Dolan  (24  L.  J.  59, 
M.G. ;  Dears.  G.  G.  436 ;  6  Gox  G.  G.  449),  that  the 
conviction  was  wrong.  At  the  time  BLancock  re- 
ceived the  cigar  from  Baker  it  had  ceased  to  he  a 
stolen  chattel,  it  having  been  previously  restored 
to  his  master  and  given  back  to  Baker  for  a  sneci- 
fied  object.  The  fact  that  five  other  cigars  aJopg 
with  the  one  Baker  had  taken  were  given  to  him 
to  take  to  Hancock  showed  that  Baker  was  then 
acting  under  the  master's  instructions. 
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CocsBTTBK,  G.J. — ^At  the  time  the  oigar  was  re- 
ceived by  the  prisoner  it  had  been  reduced  into 
the  possession  of  tiie  master,  or,  if  yon  please,  of 
the  police,  and  Baker  was  then  employed  as  an 
instrament  to  detect  Hancock. 

HiTDDLESTON,  B.— The  dgar  was  taken  by  the 

Soliceman,  and  the  instmctions  to  Baker  what  to 
o  with  it  were  ^ven  by  the  policeman,  bat  then 
the  master  was  present  all  the  time.  In  Beg,  v. 
Dolan^  CresBwell,  J.  said :  **  If  it  were  necessary  to 
hold  that  the  policeman  by  taking  the  stolen  goods 
oat  of  the  pocket  of  Bogers  restored  the  posses- 
sion of  them  to  the  owner,  I  should  dissent.  The 
goods  in  the  policeman's  hands  were  in  the  custody 
of  the  law,  and  the  master  coald  not  have 
brought  trover  for  them;  but  when  they  were 

S'ven  back  to  Bogers,  and  the  master  desired 
m  to  go  and  sell  them,  the  master,  I  think,  mav 
be  said  to  have  employed  Bogers  for  that  purpose. 
That  learned  judge  treated  the  thief  as  the  agent 
of  the  master,  for  the  purpose  of  detecting  the 
receiver. 

GocKBUBH,  G.J. — ^In  Beg.  v.  Dolcm  Lord  Gamp- 
bell  evidently  assumed  that  what  was  done  in  that 
case  by  the  police  was  done  in  concert  with  the 
master.     I  snotdd  infer  the  same  in  the  present 


Lilley  for  the  prosecution. — The  conviction  was 
ri^ht.  When  tne  dgar  was  taken  from  the 
prisoner  Baker  by  the  police,  it  was  in  the  custody 
of  the  law,  and  the  policeman  was  not  bound  to 
resiore>  it  to  the  master.  Here  the  master  gave 
no  authority  to  the  policeman  to  act  as  he  did. 
[GocKBUBH,  G.J. — Who  gave  the  other  five  cigars 
to  the  policeman  to  give  to  him  P] 

GocKBUKN,  G.J. — The  present  case  is  undistin- 
guishable  in  principle  from  Beg,  v.  Bolan,  and  the 
conviction  must  be  quashed. 

The  rest  of  the  Gourt  concurred. 

Convictum  quashed. 


ScUwrdivy,  June  29, 1878. 

(Before  Gockbitrh,  G.J.,  Pollock,  B.,  Field,  J., 

HuDDLESTON,  B.,  and  Lindlet,  J.) 

Beg.  v.  PETCH.(a) 

Lareenjf — Wild   rabbits  —  Taking    and   carryvng 

away — Possession, 

The  prisoner  toas  employed  to  trap  wUd  rabbits, 
and  U  was  his  duty  to  take  them  when  trapped  to 
the  head  keeper.  Contrary  to  his  d^iy  he  trapped 
from  time  to  time  rabbits,  and  took  them  to 
another  paH  of  the  land  and  placed  them  in  a 
hag,  which  another  keeper  observing,  went  and 
took  some  of  the  rabbits  out  of  the  bag  during 
the  prisoner's  absence  and  nicked  them,  and  put 
them  into  the  bag.  His  reason  for  nicking  them 
was  thai  he  mdght  know  them  again,  ,  The 
prisoner  afterwards  took  awa/y  the  ba^  and  the 
rabbits  with  the  intention  of  appropriating  them 
to  his  own  use. 

Held,  that  the  act  of  the  "keeper  in  nicking  the 
rabbits  was  no  reduction  of  them  into  the  posses^ 
sion  of  the  master,  so  as  to  make  the  prisons 
guilty  of  stealing  them. 

This  wus  a  case  reserved  for  the  opinion  of  this 
Court  by  B.  B.  Hunter  Bodwell,  Esq.,  Q.O.,  M.P. 
the  chairman  of  the  second  court  of  tha  West 
Suffolk  Quarter  Sessions. 

(a)  Beporied  hj  John  Thompbov,  Esq.,  Barriiter-at-Law. 

Mie.  Oas.—Yol.  XL 


Theprisoner  was  indicted  under  the  statute  24 
&  25  Vict.  c.  96,  sect.  67,  for  larceny,  as  a  servant 
to  the  Maharajah  Dhuleep  Sing,  of  sixty-one  dead 
rabbits,  the  property  of  nis  master.  There  was 
also  a  count  for  receiving. 

The  prisoner  was  employed  by  the  Maharajah 
to  trap  rabbits  upon  a  part  of  his  estate,  ana  it 
was  the  duty  of  the  prisoner  forthwith  to  take 
daily  the  rabbits  so  trapped  to  the  head  keeper. 

On  the  mominff  of  the  9th  Feb.,  about  half-past 
eleven,  an  xmder-Keeper  named  Howlett,  also  em* 
ployed  by  the  Maharajah,  was  out  on  his  beat  in 
the  parish  of  North  Stowe,  where  he  observed  the 
prisoner  go  three  or  four  times  from  the  places 
where  his  rabbib  traps  were  set  to  a  spot  near  a 
furze  bush  on  his  beat.  On  examining  this  later 
in  the  day.  he  found  sixty-one  dead  rabbits  in  a  bag 
hidden  in  a  hole  in  the  earth  near  the  furze  bush. 
Howlett  took  twenty  of  the  rabbits  out  of  the  bag 
and  marked  them  by  cutting  a  small  slit  under 
throat.  He  tiien  replaced  them  in  the  bag,  and 
covered  it  up  in  the  hole  in  the  (pound  as  before. 
In  cross-examination  Howlett  said  that  his  reason 
for  marking  the  rabbits  was  that  he  might  know 
them  again. 

Early  on  the  following  Sunday  morning  the 
prisoner  was  seen  by  Howlett  and  a  police  con- 
stable, who  had  been  watching  the  spot,  to  take 
the  rabbits  from  the  hole  in  the  ground  and  put 
them  in  his  cart,  and  he  was  driving  the  cart  away 
along  the  road  in  a  contrary  direction  to  the  head 
keeper's  house,  where  he  should  have  deposited 
them,  when  he  was  stopped  and  taken  into  custody 
by  the  police. 

Gounsel  for  the  prisoner  contended  that  there 
was  no  evidence  to  go  to  the  jury  of  the  larceny 
charged  in  the  indictment,  and  referred  to  Beg,  v. 
Townhy,  L.  Bep.  1  G.  G.  B.  315 ;  12  Gox.  G.  O.  59. 

The  Gourt,  however,  held  that  there  was  evi- 
dence to  go  to  the  jury  of  larceny,  and  that  the 
present  case  was  distmguishable  from  that  of  Beg, 
V.  Toumley,  in  consequence  of  the  continuity  of 
the  possession  having  been  broken  by  Howlett, 
the  servant  of  the  Maharajah,  having  taken 
twenty  of  the  rabbits  out  of  the  bag  and  marked 
them  as  described. 

The  Gourt  agreed  with  the  contention  of  counsel 
for  the  prisoner  that  there  was  no  evidence  of  any 
intention  on  the  part  of  the  prisoner  to  abandon 
possession  of  the  rabbits,  and  this  point  was  not 
left  to  the  juiy. 

The  Gourt  left  the  case  generally  to  the  jury, 
who  found  the  prisoner  guilty  of  the  larceny 
charged,  and  the  prisoner  was  sentenced  to  three 
months'  imprisonment  with  hard  labour;  execution 
of  the  judgment  was  respited  until  the  decision 
of  this  court. 

The  Gourt  reserved  for  the  opinion  of  this  Gourt 
the  question  whether,  upon  these  &cts,  the  prisoner 
was  properly  convicted  of  the  larceny  charged. 

Kvng^ford  {MaXden  with  him). — ^The  conviction 
was  wrong.  There  was  no  larceny  here.  "  Theft 
may  be  committed  by  taking  and  carrying  away 
without  the  consent  of  the  owner  (even  if  he 
expects  and  affords  facilities  for  the  commission  of 
the  offence)  anything  which  is  not  in  the  possession 
of  the  thief  at  the  time  when  the  offence  is  com- 
mitted, whether  it  is  in  the  possession  of  any 
other  persons  or  not  ....  If  the  thing  taken  and 
carried  away  is  for  the  first  time  rendered  capable 
of  being  stolen  by  the  act  of  taking  and  carrying 
away,  and  if  the  talking  and  carrying  away  are  one 
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continaons  act,  snch  taking  and  carrying  away  is 
not  theft,  except  in  the  cases  provided  for  in  arts. 
326,  327.  It  seems  that  the  taking  and  carrying 
away  are  deemed  to  be  continuous  if  the  intention 
to  carry  away  after  a  reasonable  time  exists  at  the 
time  or  taking :"  (Sir  J.  F.  Stephen's  Dig.  Grim. 
Law,  art.  296.)  In  this  case  the  rabbits  were 
always  in  the  prisoner's  possession,  and  never  in 
that  of  the  master,  and  that  being  so,  Beg.  v. 
Townley  is  an  authority  that  the  prisoner  is  not 
guilty  of  lareeny.  This  continuity  of  possession 
of  the  rabbits  was  not  broken  by  the  act  of  Hewlett 
going  and  nicking  the  rabbits.  That  was  done  for 
the  purpose  of  identifying  them,  not  for  reducing 
them  into  the  possession  of  the  master.  [Field,  J. — 
And  with  the  intention  that  the  prisoner  should 
have  possession  of  them.]  The  distinction  taken 
by  the .  chairman  is  not  consistent  with  the  facts. 
The  judgment  of  Blackburn,  J.  in  Beg,  v.  Townley 
was  referred  to,  and  also  the  case  of  Beg.  v.  Bead 
(14  Cox  C.C.  17 ;  L.  Rep.  3  Q.  B.  Div.  131). 

No  counsel  appeared  for  the  prosecution. 

CocsBUBK,  C.  J.  —  This    conviction   mast    be 
quashed.     The  case  is  really  governed  by  that 
of  Beg.  V.  Toumley,  where  the  law  on  the  subject 
is  fully  stated  in  the  judgment  of  Blackburn,  J. 
At  common  law,  to  constitute    larceny  it  was 
necessary  that  there    should    be  a  taking  and 
carrying  away  of  the  chattels.    And  among  the 
instances  put  in   the  old    books    are  those  of 
growing  trees,  and  lead  fixed  to  a  building,  which 
constitute  part  of  the  freeholds  where  a  severance 
was  necessary  to  turn  them  into  chattels,  and 
unless  there  was  an  interval  between  the  one  act 
of  turning  them  into  chattels  and  the  other  act 
of  taking  them  away  during  which  there  was  a 
change  m  the  possession  from  the  person  who 
severed  them    to  that  of   the   owner,  the  final 
act  of  carrying  them  away  by  the  person  who 
severed  them  did  not  form  the  subject-matter  of 
larceny.    So  in  the  present  case,  although  pro- 
perty in  wild  animals,  as  decided  in  BUides  v. 
Higge  (11  H.  of  L.  Cas.  621)  becomes  that  of  the 
owner  by  being  killed  on  his  land,  it  does  not 
follow  that  when  a  man  without  right  goes  upon 
the   land   and  kills   wild  animals  they    become 
so  redaced   into  the  possession   of   the   owner 
of  the  land  as  to  render  the  man  liable  to  the 
charge  of  larceny  for  carrying  them   away.    In 
Beg.  V.  Beid  the  principle  was  the  same  as  that 
which  governs  this  case.    It  is  true  that  in  this 
case  the  prisoner  was  employed  to  trap  rabbits, 
and  he  had  authority  to  kill  rabbits,  and  that 
availing  himself  of  that  authority,  he  trapped  and 
killed  rabbits,  but  that  was  not  in  fulfilment  of 
his  duty,  but  with   the  intention  of  taking  the 
rabbits  for  his  own  purposes  and  not  for  his  master. 
He  reduced  them  into  his  own  possession  and  not 
that  of  his  master.    In  no  sense  did  he  reduce 
them  into  the  possession  of  his  master,  for  he 
took  them  direct  from  the  trap  to  where  the  bag 
was  concealed  and  put  them  into  his  ba^r.    The 
only   circumstance  that  appears   to  distmguish 
this  case    is  the  fact  that  the  keeper  Hewlett 
marked  some  of  the  rabbits,  but  that  was  done 
not  with  the  intention  of  altering  the  possession 
of  them,  but  for  the  purpose  of  identifying  them. 
That  fact  does  not  make  any  difference  in  the 
case.    I  am  of  opinion  that  the  conviction  should 
be  quashed. 

FoLix>OK,  B. — ^I  am  of  the  same  opinion.    This 


case  was  reserved  that  it  might  be  determined 
whether  there  was  any  distinction  between  it  and 
Beg.  V.  Toumley,  and  whether  the  nicking  of  the 
rabbits  by  the  keeper  could  be  considered  as  a 
reducing  of  them  into  the  possession  of  the 
master.  There  is  really  no  distinction.  It  is 
impossible  to  say  that  all  that  the  prisoner  did 
was  not  in  his  condact  as  a  thief. 

Field,  J. — I  am  of  the  same  opinion.  There  is  no 
question  raised  as  to  any  reduction  of  the  rabbits 
into  the  possession  of  the  master  by  the  act  of 
trapping  them,  bat  it  is  said  that  the  continuity 
of  possession  by  the  prisoner  was  broken  by  the 
act  of  the  keeper  in  going  to  the  trap  and  nicking 
the  rabbits.  It  appears  to  me  that  there  is  no 
foundation  for  any  distinction  between  this  case 
and  Beg.  v.  Tovmley. 

HuDDLESTON,  B. — I  am  of  the  same  opinion. 
There  was  no  intention  on  the  part  of  the  prisoner 
to  abandon  his  possession  of  the  rabbits.  I  agree 
that  the  act  of  the  keeper  in  nicking  the 
rabbits  was  not  for  the  purpose  of  reducing  them 
into  the  possession  of  the  master,  but  for  identi- 
fying them.  I  do  not  agree  in  the  distinction  dt 
this  case  from  Beg.  y.  Tovmley  drawn  by  the  chair- 
man of  the  court  of  quarter  sessions.  There  was  no 
evidence  from  which  it  might  have  been  inferred 
that  the  rabbits  had  been  reduced  into  the  posses- 
sion of  the  master. 

LiKDLET,  J. — ^I  am  of  the  same  opinion. 

Oonviciion  qwuhed» 


JUDICIAL  COMMITTEE  OF  THE 
PBIVT   COUNCIL. 

June  5  and  6,  1878. 

(Present :  The  Bight  Hons.  Lord  Selbobve,  Sir 
James  W.  Colvile,  Sir  Barnes  Peacock,  Sir 
Montague  Smith,  and  Sir  Robebt  P.  Colubb.) 

Ed    A    Scheme    fob  the     Administbatioe  of 
Hodgson's  School  at  Wiggonbt.  (a) 

Endowed  SohooU  Act  1869,  eecte.  11,  19,  23- 
BeUguma  opinione  of  governing  body — Fowen  of 
commissioners — Educational  interests  of  privi' 
leged  persons. 

On  a  petition  of  appeal  against  a  scheme  framed 
by  the  commissioners  wnder  the  Endowed  Sehoolt 
Act  1869  (32  ^  33  Vict,  c  56) : 

Held  (1)  Thai  a  provision  that  the  rector  of  the 
parish,  for  the  time  being,  should  be  amsmber 
of  the  governing  body  {ex  officio),  was  not  a 
"  provision  respecting  the  religious  opinions  of  the 

.    governing  body,"  with  sect.  19  of  the  AcL 

2)  ThcU  datAses  establishing  a  visitatorial  juris-i 
diction  in  the  commissumera  were  within  sed. 
23  of  the  Act,  which  authorises  the  commissionen 
to  insert  in  any  scheme  "  all  powers  and  provi- 
sions thai  rruvy  be  thought  expedient  for  carrying 
its  objects  into  e^ect" 

(3)  That  a  provision  thai  children  who,  under  the 
original  deed  of  foundation  had  been  the  special 
object  of  the  founder* s  bounty,  should  have  occa- 
sional chances  of  competing,  when  educated  else- 
where, for  scholarships  and  exhibitions,  did  not 
pay  "  due  regard  **  to  their  educational  intere$t4 
as  required  by  sect.  11  of  the  Act,  tiie  scheme  nnt 
providing  for  their  admission  as  of  right  to  the 
school  as  day  scholars. 

(a)  Beported  by  C.  E.  Malobit,  Baq.,  Barrieter-ftt-Ltw. 


MAGISTRATES'  OASES. 


831 


Pbiy.  Co.]       Be  A  Schbms  ijob  Asmhtistb^tion  op  Hodgson's  School  at  Wiggokbt.       [Fbiy.  Co. 


Smiible,  thai  when  the  eammUnonere  thmh  it  right 
to  cibolieh  any  privHegee  or  advantages  given  to 
any  does  by  the  original  fowhdationf  it  is  not 
necessary  to  give  to  stich  class  any  new  privUege, 
preference,  or  advantage. 

This  was  an  appeal  bj  the  existing  trustees  of  a 
foundation  known  as  **  Hodgson's  Endowed 
School  at  Wiggonbj,"  in  the  parish  of  Aikton, 
in  the  ooanty  of  Camberland. 

The  school  was  founded  by  an  indenture,  dated 
the  19th  Oct.  1792,  and  made  between  Margaret 
Hodgson  of  the  one  part,  and  nine  persons  therein 
described,  being  trustees  nominated  by  the  said 
Margaret  Hodgson  for  the  management  of  the 
chanty  of  the  other  part;  and  the  school  was 
further  endowed  by  the  will  of  Margaret  Hodgson, 
dated  the  3rd  April  1797. 

The  school  had  no  other  endowment,  except 
some  small  bequests  made  at  various  times,  and 
invested  by  the  trustees. 

The  respondents  were  the  Charitv  Commissioners 
ibr  England  and  Wales,  who  had  framed  a  scheme 
for  the*management  of  the  foundation  in  exercise 
of  their  powers  under  the  Endowed  Schools  Acts 
1869, 1873,  and  1874. 

The  scheme  was  approved  by  the  Lords  of  the 
Committee  of  Council  on  Education  on  the  10th 
Aug.  1877,  but  the  appellants  presented  a  petition 
of  appeal  against  it,  for  reasons  which  appear 
sufficiently  from  the  judgment  of  their  Lordships. 

WiUs,  Q.C.  and  Latham  appeared  for  the  appel- 
lants, the  trustees  of  the  charity. 

H.  Davey,  Q.O.  and  Bomer,  for  the  respondents, 
the  Charity  Commissioners. 

» 

June  6. — ^The  judgment  of  their  Lordships  was 
delivered  by 

Lord  Sblbobhe. — Five  objections  were  taken  by 
the  appellants,  the  governors  of  the  Wiggonby 
School  to  the  scheme  settled  by  the  Charity  Com- 
missioners for  the  future  administration  of  that 
foundation,  under  the  endowed  Schools  Acts; 
as  to  two  of  which  their  Lordships  did  not  think 
it  necessary  to  hear  the  respondents.  There 
remain  three  other  objections,  which  their  Lord- 
ships will  consider,  not  exactly  in  the  same  order 
in  which  they  were  presented  to  them.  The  first 
relates  to  the  appointment  of  the  rector  of  Aikton 
for  the  time  being  as  an  ex-ojjiGio  governor,  which 
was  said  to  be  a  "provision  respecting  the 
religious  opinions  of  the  governing  body,  con- 
trary to  the  concluding  words  of  sect.  19  of  the 
Act  of  1869.  It  has  been  decided,  by  Her  Majesty 
in  Council,  that,  in  cases  falling  within  the  17th 
section  of  the  same  Act,  the  holder  for  the  time 
being  of  an  ecclesiastical  office  in  the  Church  of 
England  cannot  lawfully  be  made  an  ex-ofido 
member  of  the  governing  body  of  an  educational 
endowment;  the  commissioners  being  by  that 
section  required  to  provide,  in  ever^  scheme  to 
which  it  is  applicable,  "  that  the  religious  opinions 
of  any  persons  shall  not  in  any  way  afi^ct  his 
qualification  for  being  one  of  the  governing 
body."  The  ground  of  that  decision  may  be 
presumed  to  have  been  that  particular  religious 
tenets  are  implied  in,  and  are  necessary  conditions 
of,  the  tenure  of  an  ecclesiastical  office,  and  must, 
therefore,  "  affect  the  quaUfioation,"  consisting  in 
the  inonmbenoy  of  such  an  office.  The  words  at 
the  end  of  sect.  19  are  very  difierent.  They 
direct,  not  what  a  scheme  shall,  but  what  (without 
the  consent  of  the  existing  governors)  it  shall' not 


provide.  What  they  prohibit  is,  not  a  qualifica- 
tion for  a  particular  place  on  the  governing  body, 
which  may  be  "  in  any  way  affected  "  by  a  man's 
religious  opinions,  but  anv  provision  "respecting 
the  religious  opinions  of  the  governing  body. 
And  this  occurs  m  a  section  relative  to  a  particular 
class  of  denominational  schools,  of  which  it  is 
intended  to  preserve  (subject  only  to  a  conscience 
clause)  the  denominational  character,  and  which, 
for  that  reason,  are  thereby  expressly  exempted 
from  the  operation  of  the  17th  section,  unless  the 
existing  governors  consent  that  thev  shall  be 
made  subject  thereto.  Their  Lordships  agree 
with  the  argument  of  the  respondent's  counsel, 
that  the  object  of  the  concluding  part  of  sect.  19 
was  only  to  fortify  the  former  part  of  the  same 
section,  and  to  prevent  the  commissioners  from 
making  particular  religious  opinions  more  or  less 
necessary,  in  these  cases,  than  they  were  before, 
to  qnaJiiy,  generally,  for  the  office  of  governor. 
This  particular  school  is  a  Church  of  Englandschool 
in  the  strictest  sense ;  and  by  the  law,  as  settled 
by  the  House  of  Lords  in  the  Ihninster  School 
ease  (Baker  v.  Lee,  8  H.  of  L.  Cas.  495),  all  the 
members  of  its  governing  body  ought  properly, 
before  the  scheme  was  made,  to  have  been 
members  of  the  Church  of  England.  No  re- 
ligious opinions  are  implied  in  the  office  of 
rector  of  the  parish  of  Aikton,  except  those  which, 
independently  of  the  scheme,  would  have  been 
held,  by  the  Court  of  Chancery,  to  be  necessary 
to  qualify  for  the  office  of  governor  or  trustee. 
In  the  plain  and  natural  sense  of  the  words,  "  any 
provision  respecting  the  religious  opinions  of  the 
governing  body,"  there  is  here  no  such  provision ; 
and  to  say  that  the  office  of  rector  shall  not  in  this 
case  be  made  a  qualification  for  one  place  on 
that  body,  merely  because  the  holder  of  that 
office  must  necessarilv  belong  to  the  church,  in 
the  catechism  of  which  the  children  of  this  school 
are  to  be  instructed  (and  instructed  publicly  in 
the  church  by  the  rector  himself),  and  the  worship 
of  which  they  are  req|uired  to  attend,  would,  in 
their  Lordships'  opimon,  be  to  contravene  the 
spirit  of  the  entire  section  by  an  unnecessary, 
implication  from  the  letter  of  this  part  of  it. 
Before  leaving  this  point,  it  may  be  right  to  notice 
a  passage  in  the  will  of  the  foundress,  which 
was  referred  to  in  the  argument,  to  the  effect 
that  it  was  her  "  meaning  and  desire  that  no 
minister  of  the  eospel  in  holy  orders  officiating  at 
any  church  or  chapel  shall,  at  any  time,  be  school- 
master of  the  said  school,  nor  any  of  the 
trustees  for  the  time  being."  Their  Lordships 
understand  this  passage,  not  as  directing  that  no 
clergyman  officiating  at  any  church  or  chapel  shall 
be  a  trustee,  but  that  neither  any  such  clergynaan, 
nor  any  one  of  the  trustees  for  the  time  being, 
shall  ever  be  schoolmaster  of  the  school.  The 
objection  with  which  their  Lordships  think  it  con- 
venient next  to  deal  had  reference  to  the  33rd  and 
34ith  clauses  of  the  scheme,  which  were  said  to 
confer  upon  the  Charity  Commissioners  larger 
powers  of  deciding  questions  arisitig  under  the 
scheme,  and  binding  all  persons  interested  by  such 
decisions,  than  belong  to  them  by  law  under  the 
Acts  defining  their  general  powers  as  to  charities ; 
and  it  was  suggested,  that  such  lurger  powers 
were  in  excess  of  the  objects  for  which  the  com- 
missioners were  authorised  to  provide  by  schemes 
under  the  Endowed  Schools  Acts.  Their  Lord- 
ships are  not  satisfied  that  the  difference  be- 
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tween  these  partioalar  clauses  and  the  general 
powers  of  the  oommissicmers  is  a  really  sabstantial 
one,  or  is  at  variance  with  the  spirit  and  general 
intention  of  the  Acts  by  which  those  powers  are 
conferred;  bnt,  taking  that  difference  to  be  as 
great  as  it  was  contended  to  be  by  the  appel- 
lant's counsel,  it  does  not  follow  that  these  clauses 
are  therefore  ultra  vvrea.    The  23rd  section  of  the 
Act  of  1869   authorises   the    commissioners   to 
insert  in  any  scheme  "all  powers  and  provisions  that 
niay  be  thought  expedient  for  carrying  its  objects 
into  effect ;  "  and  their  Lordships  have  reason  to 
believe  that  these  particular    clauses  are  in  a 
common  form,  which  has  been  adopted  in  many 
schemes    for   other    endowed    schools    already 
approved  by  Her  Majesty  in  Council.    Their  pur- 
pose, that  of  establishing  in  the  commissioners, 
with  respect  to  the  cases  for  which  they  provide, 
a  species  of  arbitral  or  visitatorial  jurisdiction, 
suflScient  to  indemnify  the  governors  and  to  bind 
the  objects  of  the  charity  within  certain  limits, 
may   reasonably  have   lieen  thought   expedient 
for   oanying   the  objects   of  the   scheme   into 
effect.    Ana   it   is   to   be   observed    that  they 
relate   only  to   Questions   affecting    the    regu- 
larity or  the  validity  of  proceedings  "  under  the 
scheme,"  and  as  to  the   proper  construction  or 
application  of  the  provisions  "of  the  scheme." 
Their  Lordships,  after  full  consideration,  are  of 
opinion  that  it  cannot  be  held  to  be  uUra  vvrea  of 
the  authority  by  which  the  scheme  itself  was 
made,  so  to  provide  for  the  settlement  of  questions 
of  this  nature  arising  under  that  scheme.    The 
objection  which  their  Lordships  have  reserved  for 
consideration  in  the  last  place  arises  under  the 
11th  section  of  the  Act  of  1869,  which  is  thus 
worded :   "  It  shall  be  the  duty  of  the  commis- 
sioners,  in   every   scheme   which   abolishes   or 
modifies  any  privileges  or  educational  advantages 
to  which  a  particular  class  of  persons  are  entitled, 
and  that  whether  as  inhabitants  of  a  particular 
area  or   otherwise,  to  have  due  regard  to  the 
educational  interests  of  such  class  of  persons." 
The  39th  section  of  the  same  Act  makes  any 
scheme,  "  not  having  due   regard  to  any  edu- 
cational interests  "  in  the  cases  contemplated  by 
this  11th  section,  the  proper  subject  of  an  appeal 
(by  the   ffoveming   body)   tiO    Her   Majesty  in 
Council.    The  appellants  say,  that  in  the  present 
scheme  due  regard  is  not  had  to  the  educational 
interests  of  three  classes  of  persons,  who  have 
hitherto,  under  the  deed  and  will  of  the  foundress, 
enjoyed  special  privileges  or  educational  advan- 
tages, which  will  be  abolished  or  modified  by  the 
scheme,  viz.: — (1)  All  persons  of  the  name  of 
Hodgson,  whenoesoever  comine,  who  may  think 
fit  to  attend  this  school;  (2)  All  children  of  poor 
persons  within  the  parisn  of  Aikton  not  having 
real  estate  worth  201.  per  annum;  and   (3)  All 
children  of  poor  persons  within  the  parishes  of 
Brongh-by- Sands  and  Beaumont  not  having  real 
estate  worth  122.  per  annum.    By  the  deed  and 
will  the  benefits  of  the  foundation  were  open  to 
these  three  classes  of  persons  (under  some  limita- 
tions, as  to  age,  affectme  the  two  latter  of  them), 
and  to  them  alone.    The  objection  is,  that  the 
scheme  supersedes  all  provisions  of  the  deed  and 
will  by  wnich  these  privileges  and  advantages 
were  conferred,  and  makes  its  own  provisions  the 
sole  rule  (subject  to  an  immaterial  exception  in 
clause  37)  for  the  future  administration  c^  the 
charity;  and  that  there  is  no  provision  in  any 


part  of  the  scheme  by  which   any 
mterests  of  any  of  these  classes  of  persons  sre 
directly  or  indireotly  regarded,  except  the  29th 
clause.    That  clause  ffives  certain  opportunities 
of  competing  for  scholarships  or  exhibitions  to 
boys  or  girls  educated  either  in  the  school  of  the 
foundation,  or  in  "  some  elementary  school  in  any 
of  the  parishes  mentioned  in  the  schedule  "  (being 
ten  parishes  in  Cumberland,  of  which  Aikton* 
Brough-by-Sands,  and  Beaumont^  are  three),  with 
an  absolute  preference,  as  to  scholarships,  of  duly 
<][ualified  candidates  from  the  school  of  the  founda- 
tion, and  a  ccsteris  paribus  preference,  as  to  exhi- 
bitions, of   candidates  from  the   school  of  the 
foundation,  or  from  "  an  elementary  school  in  the 
parish   of  Brough-by-Sands  or  of  Beaumont." 
Their  Lordships  are  of  opinion  that  unless,  upon 
the  true  construction  of  the   scheme,  children 
of  the  three  classes  who  were  the  objects  of  the 
foundress's  bounty  are  still  admissible,  as  of  right, 
upon  fair  and  equitable  terms,  to  the  sohool  itself, 
due  regard  has  not  been  had  to  their  educational 
interests,  by  merely  giving  them  these  occasional 
chances  of  competing,  when  educated  elsewhere, 
for  scholarships  and  exhibitions.     Their    Lord- 
ships do  not  doubt  that  it  was  intended  by  the 
commissioners  (as  they  have  been  assured  by  the 
commissioners'  counsel  at  the  bar)  that  all  such 
children,  if  resident  within  such  a  distance  as 
might  be  consistent  with   their   attending   the 
school  as  day  scholars    (and   indeed   all   other 
children,  whether  of  the  three  parishes  favoured 
by  the  foundress  or  of  any  others  who  might  be 
able  to  do  so)  should  be  admissible  to  the  school 
under  such  reasonable  regulations  as  the  govern- 
ing body  might  from  time  to  time  make.    And  if 
it  were  clear  that  the  scheme  had  provided  lor 
this,  their  Lordships  would  have  thought  that 
sufficient  regard  had  been  shown  to  the  educa- 
tional interests  of  those  classes  (although  their 
exclusive  privileges  would  have  been  abolished), 
subject  only  to  the  question  whether  they  ought, 
under   any  circumstances,  to   have   priority  in 
the   order   of   admission   to   the   school.     Bat 
the  difficulty  is,  that  the  scheme  nowhere  directly 
says  what   children  —  of   any  classes  or   class 
whatever — are  to  be  admissible  to  the  aohool, 
and   contains   no   rules   whatever   as    to   their 
admission.     All  this   seems   to    be  left  to  the 
Governors.    The  capacity  of  the  school  buildinss 
(which   are   to   be  enlarged)    is,  indeed,  to  be 
"  suitable  for  not  less  than  ICK)  day  scholars,"  and 
it  may  be  inferred,  from  dauses  24,  25,  and  28» 
that  the  commissioners  had  in  view  the  general 
character  and  conditions  of  a  public  elementary 
school,  capable  of  receiving  the  benefits  provided 
for  such  schools  by  the  Elementary  Education  Act 
of  1870.    But  even  if  the  Elementary  Education 
Act  of  1870  could  for  this  purpose  be  referred  to, 
there  is  nothing  in  that  Act  which,  being  read 
into  this  scheme,  would  show  that  children  finom 
che  parishes  of  Brough-by-Sands  and  Beaumont, 
or  persons  of  the  name  of  Hodgson  not  residing 
in  the  parish  of  Aikton,  would  he  admissible,  as 
of  right,  to  the  school    There  being  nothing  to 
that  effect  in  the  scheme,  the  very  large  powers 
of    making    regulations,   oonferred    upon     the 
governors  by  cuuise  82,  would  seem  to  enable 
them  (if  they  should  think  fit)  to  exclude  these 
classes  of  children,  or  some  of  them;  or,  at  all 
events,  to  decline  to  recognise  them  as  entitled  of 
right  to  the  benefit  of  the  oharitj*    It  may  be 
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that,  as  the  sohool  buildings  are  situate  in  the 
parish  of  Aikton,  there  would  be  a  necessary 
inference  in  favour  of  the  right  of  poor  children 
of  that  parish;  but  their  Lordships  do  not  see 
how,  witnout  falling  back  on  the  dilutions  (which 
are  ezdusive)  contained  in  the  deed  and  will  of 
the  fonndresR,  such  an  implication  could  be  ex- 
tended to  children  from  the  other  two  parishes, 
or  to  persons  of  the  name  of  Hodgson  not  resident 
in  Aikton.  Their  Lordships,  therefore,  have  come 
(though  reluctantly)  to  the  conclusion,  th%t>  there 
is  not  in  this  scheme  enough  to  satisfy  the .  re- 
quirements of  the  11th  section  of  the  Act  of 
1869,    and    they    think    it   their   duty   to   ad- 
vise Her  Majesty  to  remit   it   to   the  Charity 
Commissioners  for  amendment;  with  a  declara- 
tion, that,  in  its  present  form,  it  is  defective,  as 
not  having  due  regard  to  the  educational  interests 
of  the  several  classes  of  persons  who  were  entitled, 
uuder  the  deed  and  wUl  of  the  foundress,  Mar- 
garet Hodgson,  to  the  privileges  or  educational 
advantages  which  it  is  intended  to  abolish  or 
modify.    Although  it  would  not,  in  their  opinion, 
be  proper,  by  £&r  Msgesty's  order,  to  give  any 
fnrUier  directions    for  the  government   of    the 
commissioners,  it  may  be  useful  for  their  Lord- 
ships to  add,  that  they  do  not  adopt  the  view  that 
any  new  privilege,  preference,  or  exclusive  ad- 
vantage need  be  given,  by  any  scheme  under  these 
AjBts,  to  a  dass  originally  favoured,  when  the 
conmiissioners    think    it    right   to    abolish   the 
original  privilege  or  advantage.    In  the  present 
case,  it  i^pears  to  them,  that  if  children  named 
Hodgson,  who  can  conveniently  attend  the  school 
as    day-scholars,  and   children    from  the   three 
parishes  originally  favoured,  are  recognised  as 
entitled  to  be  educated,  under  reasonable  regu- 
lations, in  this  school,  no  preference  or  advant^e 
need  be  conferred  upon  them  beyond  this,  that,  as 
the  school  is  to  be  lunited  to  100  children,  it  mav 
probably  be  right  to  give  them  priority  of  ad- 
mission, ecsieriB  paribus,  if  the  number  of  duly 
qualified  applicants  for  admission  should  at  any 
time  exceed  the  number  of  vacancies  for  the  time 
being  in  the  school.    As  to  age,  and  as  to  exami- 
nation (if  the  governors  should  think  it  right  to 
submit  candidates  for  admission  to  a  competitive 
or  any  other  kind  of  preliminary  examination), 
their  Lordships  see  no  reason  why  they  (the 
Hodgsons   included)  should   not   be    placed  on 
exactly  the  same  footing  with   other    children, 
n6t  of  the  favoured  classes;  who  may,  if  found 
l)etter  qualified  in  these  respects,  be  admitted  in 
preference  to  them.    And  their  Lordships  think 
that  due  regard  may  well  be  paid  to  the  educa- 
tional interests  of  the  Hodgsons,  without  allowing 
them  to  remain  in  the  school   beyond  the  age 
whidi  may  be  limited  as  to  other  scholars.    Their 
Lordships  do  not  think  that  this  is  a  case  which 
either  the  appellants  or  the  respondents  ought  to 
be  ordered  to  pay  costs. 

Solicitors  for  the  appellants,  Bell,  BrodHch,  and 
Gray. 

Solicitors  for  the  respondents,  Fanrrer,  Ouvry, 
and  Co, 


Thursday,  June  6, 1878. 

(Present:  The  Bight  Hon.  Lord  Silbobns,  Sir 
James  W.  Colvilb,  Sir  Ba&kbs  Fbacock,  Qir 
MoNTAOUB  Smith,  and  Sir  Robert  P.  Collieb.) 

Be  Shaftoe's  Charity  at  Hatdon  Bridge,  (a) 

Endowed  Behools  Act  1869,  secis.  13  and  2Q— Vetted 
interests — BersonB  directly  ejected  by  scheme — 
Right  of  appeal. 

Sect,  39  of  ihe  Endowed  Schools  Act  1869  (32  ^  33 
Vict,  c,  66)  gives  to  the  governing  body  of  awy 
endowment,  or  to  any  person  or  body  dMrectJfj 
ejected  by  ot/ny  scheme,  an  appeal  to  the  Queen  in 
Oouncil,  on  the  grounds  (1)  of  any  decision  of  the 
commiissioners  from  which  an  appeal  lies;  (2) 
of  the  scheme  not  saving  or  making  due  compensof 
tion  for  their  vested  interests  as  required  by  the 
Act ;  (3)  of  the  scheme  not  being  in  uniformity 
vdth  the  Act;  and  to  the  governing  body  (done  on 
the  ground  (4)  of  the  scheme  not  having  due 
regard  to  the  educcUional  interests  of  any  prir 
vUeged  cUus. 

Sect.  13  of  the  Act  defines  Ihe  vested  interests  to  be 
seated,  or  for  which  compensation  is  to  be  made, 
as  those  of  etoistvng  foundationers,  eaBhibUioners, 
masters,  pensioners,  and  governors. 

EM,  that  ihe  inhabitants  and  ratepayers  of  the 
ehapelry  in  which  a  school  was  situated,  who  had 
enjoyed  the  privilege  of  sending  their  children  to 
the  school  free  of  payment,  had  no  locus  standi 
under  sect.  39  to  a/pj^eal  agadnst  a  schetne  which 
took  away  such  prwHege. 

This  was  an  appeal  by  Matthew  Winter  and  others, 
described  as  "inhabitants  and  ratepayers  of  the 
ehapelry  of  Haydon  and  Woodshields  in  the  county 
of  Northumberland,"  against  a  scheme  of  the 
Charity  Commissioners  for  England  and  Wales 
for  the  administration  of  the  foundation  at  Haydon 
Bridge,  in  the  county  of  Northumberland  known 
as  *<  Shaftoe*s  Oharitv." 

The  schools  were  founded  by  John  Shaftoe  by 
indentures  of  lease  and  release,  dated  respectively 
16th  and  17th  June  1685,  and  were  regulated 
by  two  Acts  of  Parliament  passed  in  1785  and 
1819. 

The  respondents  framed  a  scheme  under  the 
Endowed  Schools  Act  1869,  for  the  administra- 
tion of  the  school,  which  was  approved  by  the 
Lords  of  the  Committee  of  Council  on  Education, 
but  the  appellants  presented  a  petition  of  appeal 
against  it. 

H.  Tindal  Atkinson  appeared  for  the  appellants. 

H.  Davey,  Q.C.  and  Bomer,  who  appearea  for  the 
respondents,  took  the  preliminary  objection  that 
the  petitioners  were  not  persons  directly  affected 
by  the  scheme  within  the  meaning  of  the  Endowed 
Schools  Act  1869,  or  persons  to  whom  a  right  of 
appeal  was  given,  and  that  they  had  no  locus 
standi. 

The  judgment  of  their  Lordships  was  delivered 

by 

Lord  Selborne. — ^Their  Lordships  are  of  opinion 
that  the  preliminary  objection  taKcn  to  the  hear- 
ing of  this  petition  must  prevail.  By  the  39th 
section  of  the  Endowed  Schools  Act  of  1869  the 
right  of  appeal  against  schemes  settled  by  the 
commissioners  is  defined  and  rather  strictly 
limited.  Of  course  it  must  be  taken  for  granted 
that  Parliament  had  good  reason  for  those  limita- 
tions ;  at  all  events  it  is  not  open  to  any  tribunal 

(a)  B^ported  by  0.  E.  Maldiv,  Sifq.,  Btfiiittr<at-lAW. 
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to  review  those  reasons  or  to  consider  whether  * 
they  were  expedient  or  otherwise     The  provision 
of  the  section  is  that  on  certain  specified  gronnds, 
of  which  there  are  fonr,  there  may  be  an  appeal 
by  petition  to  Her  Majesty  in  Council  against  the 
scheme ;  as  to  three  of  the  grounds,  by  the  govern- 
ing body  of  the  endowment  or  by  any  person  or 
body  corporate  directly  affected  by  the  scheme,  or, 
on  the  fonrth  ground,  by  the  governing  body 
alone.     Whoever  appeals    nnder  that  clause  is 
required  to  state  in  the  petition  to  Her  Migestv  in 
Council  the  grounds  of  the  petition;  and  their 
Lordships  take  that  to  mean  that  he  most  show  on 
the  face  of  the  petition  that  he  appeals  on  one  of 
the  grounds  expressly  recognised  by  the  clause, 
and  is  a  peraon  directly  affected  b^  that  of  which 
he  complains.     Now  these  petitioners  describe 
themselves  in  the  course  of  their  petition  as  "  the 
undersigned  inhabitants  and  ratepayers  of  the 
chapelry  of  Haydon  and  Woodshields ;"  and  the 
only  ground  which  they  allege  for  their  objection 
to  the  scheme,  repeated  indeed  in  various  forms  of 
expression  several  times    over,    is  that  by  the 
founder's  deed  they  have  a  right,  and  that  all  in- 
habitants   and    ratepayers   of  the   chapelry   in 
common  with  them  have  a  right,  to  have  their 
children  taught  free  of  expense  in  the  school ;  and 
that  this  right  will  be  taken  away,  or  subjected  to 
charges  of  which  they  complain,  by  the  scheme. 
It  was  said  at  the  bar  that  there  miffht  be  other 
objections  connected  with  a  branch  of  the  charity 
not  educational,  but  their  Lordships  find  in  the 
petition  no  such  ground  alleged.     There  is  no 
reference  on  the  feoe  of  the  petition  to  any  objec- 
tion whatever,  except  the  loss  of  privileges  in 
respect  of  education  given  to  the  inhabitants  of 
this  place  bv  the  founder's  deed,  and  given  to 
them  evidently  as  a  class.  No  individual  complains 
that  he  has  a  child  at  the  school  whose  status  will 
be  interfered  with.     Manifestly  they  come  here 
as  representing  the  class  of  inhabitants  and  rate- 
payers, and  the  general  interest  of  that  class  in 
the  benefit  of  this  place  of  education  under  the 
founder's  wilL    Their  Lordships  are  of  opinion, 
and  would  be  of  opinion  even  if  there  were  no 
previous  authority,  that  this  is  not  an  interest 
within  the  category  of   ^*  vested  interests"  saved 
or  required  to  be  saved  by  the  Act,  and  there- 
fore  that  in   respect   of   any    vested   interests 
these  petitioners  are  certainly  not  dUrectly  affected 
by  this  scheme.    The  class  of  vested  interests  to 
be  provided  for  is  expressly  defined  by  the  13th 
section  of  the  Act,  and  so  far  as  relates  to  any 
matter  connected  with  this  complaint  it  is  defined 
in  a  manner  which  excludes  tne  subject  of  the 
complaint ;  being  onlv  ''  the  interest  of  any  boy 
or  girl "  (which  tneir  Lordships  t^e  to  include  the 
interest  of  the  parent),  "  who  was  at  the  time  of 
the  passing  of  this  Act  on  the  foundation  of  any 
endowed  school."    The   case   clearly,  therefore, 
is  not  one  falling  under  the  second  sub-section  of 
olanse  89,  in  which  there  ought  to  be  a  saving  of  a 
vested  interest  or  compensation   for   taking   it 
awi^.   Under  which,  then,  of  the  other  sub-sections 
can  it  fall  P    Certainly  not  under  the  first,  because 
the  thing  complained  of  is  not  a  decision  of  the 
commissioners  in  a  matter  in  which  an  appeal  to 
Her  Majestjr  in  Council  is  expressly  given  oy  the 
Act    Does  it  fall  under  the  tmrd,  '*  of  the  scheme, 
being  one  which  is  not  livithin  the  scope  of  or 
made  in  conformity  with  the  same  P"    Now,  their 
Lordships  do  not  inquire,  though  diey  may  be  able 


perhaps  to  form  an  opinion,  but  they  will  not 
inquire  whether  the  objections  taken  in  this  peti- 
tion are  of  a  nature    which   could   have  been 
brought  within  that  division  of  the  clause ;  but  one 
thing  is  quite  clear,  that  no  one  under  the  clause 
can  complain  upon  that  ground  without  showing 
that  he  is  directly  affected  by  that  of  which  he 
complains.    These  petitioners,  in  the  strict  and 
natural  sense  of  the  word,  are  not    ''directly" 
interested ;  they  have  no  present  personal  interests 
in  this  matter  which  are  taken  away ;  they  have 
merely,  as  members  of  the  class  constituted  by  the 
inhabitants  of  a  particular  area,  a  general  privi- 
lege or  educational  advantage ;  that,  is  the  oppor- 
tunity, if  from  time  to  time  they  or  their  chiioren 
should  require  it,  of  sending  their  children  for 
education,  free  of  charge,  to  this  school.    But  the 
loss  of  such  opportunities,  so  far  as  they  are  inter- 
fered with  by  the  scheme,  affects  not  directly  and 
immediately,  but  indirectly  and  contingently,  each 
of  these  individuals.    That  point  does  not  rest 
merely  upon  any  judgment  which  their  Lordships 
might  now  form,  if  uie  case  were  free  from  deci- 
sion, as  to  the  meaning  of  the  word  "  directly*'  m 
the  clause.    Three  cases  were  referred  to.    Their 
Lordships  have  not  satisfied  themselves,  on  refer' 
ring  to  the  records  of  those  cases,  that  more  than 
one  of  them  is  certainly  in  point;    but  one  of 
them,  unquestionably,  is  so.    That  is  the  oase  of 
Harrow  School  (not  reported),  which  was  deter- 
mined on  the  17th  June  1874,  at  this  Board,  not, 
indeed,  by  the  Judicial   Committee,   but  by  a 
special   committee,   which  included    among  its 
members   Lord    Hatherley   and   Sir   Montague 
Smith.    The  petition  was  by  an  inhabitant  of 
Harrow,  and  it  is  at  the  present  moment  here ;  the 
objection  to  the  scheme  was,  that  the  founder  had, 
by  his  will,  provided  for  the  free  admission  and 
perpetual  eaucation  and  instruction  of  the  chil- 
dren and  youth  of  the  parish  of  Harrow,  and  that 
the  benefits  given  to  the  inhabitants  of  Harrow 
were  practically  taken  away,  by  the  scheme.    It 
was  in  substance  the  same  objection  that  is  made 
here ;  the  only  difference  being,  that  the  complaint 
was  by  one  individual,  and  not  by  so  many  stand- 
ing in  the  same  situation  as  these  petitioners.    No 
doubt  it  was  not  under  the  same  Act  of  Parlia- 
ment— it  was  under  the  Public  Schools  Act  (31 
&   32    Vict.    0.    118);  but  that  Public  Schools 
Act,  in  the  9th  section,  provided,  that  it  should 
be  lawful  for  the  trustees  of  anv  scholarship, 
exhibition,  or  emolument  to  which  any  statute 
made  under  the  powers  of  the  Act  might  relate, 
or   for   any  person   or   body  corporate  directly 
affected  thereby,"  to   petition    Her  Majesty  in 
Council  against  such  statute.    The  case,  therttore, 
was  exactly  like  the  present,  with  this  differepoe 
oi^y,  that  in  that  Act  there  was  not  anythixig 
equivalent  to  sub-sect.  4  of  this  clause  39.    Their 
Lordships  wiU  consider  what  difference  that  sub- 
section   makes    presently.      This   inhabitant  of 
Harrow    having   petitioned   that   he,  as  an  in- 
habitant of  Borrow,   was   directly  affected  by 
statutes  which  took  away  the  privileges  of  the 
inhabitants  of   Harrow,   their   Lordships   made 
this  minute  of  their  decision  after  hearing  the 
arguments :  *'  The  Lords  of  the  committee  came 
to  the  conclusion  that,  looking  at  the  provisions 
of  sect.  9  of  the  Public  Schools  Act  18^8,  the 
petitioner  was  not  directly  luSeoted  by  the  nsw 
statutes  for  the  government  of  Harrow  Sohocl, 
and  agreed  to  advise  Her  Majesty  that  it  wm 
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desirable  that  those  statutes  shonld  be  approyed 
and  oonfirmed  by  Her  Majesty."  It  does  not 
appear  that  in  point  of  form  the  objection  was 
taken  as  a  prehminary  objection ;  it  was  treated 
as  substantially  a  question  upon  the  merits ;  and 
their  Lordships  expressly  determined  that  the 
petitioner  had  not  an  interest  which  was  directly 
affected,  and  on  that  ground  advised  Her  Majesty 
to  confirm  the  statutes.  It  appears  to  their  Lord- 
ships that  were  it  not  for  the  more  precise  defini- 
tion in  this  39th  section  of  the  grounds  on  which 
a  person  directly  affected  may  appeal,  and  were  it 
not  for  the  addition  of  the  4th  sub-section,  that 
would  be  an  authority  directly  in  point.  What 
difference  does  the  more  precise  definition  and  the 
4th  Bub-seotion  make  P  A  difference  not  favour-  * 
able,  but  unfavourable,  to  these  petitioners ;  be- 
cause, while  none  of  the  other  grounds  are  such 
as  tend  to  show  that  in  the  view  of  this  Act  of 
Parliament  these  petitioners  are  directly  affected, 
the  4th  sub-section  distinctly  shows  the  reverse ; 
because  that  precise  class  of  interests,  in  respect 
of  which  these  petitioners  complain  under  this 
scheme  (that  is  to  say,  interests  consisting  in 
privileges  or  educational  advantages  to  which  a 
particular  class  of  persons  are  entitled — and  it 
mav  be  observed  that  the  11th  section  expressly 
adds,  "whether  as  inhabitants  of  a  particular 
area  or  otherwise") — that  particular  class  of 
interests  is  distinctlv  dealt  with,  as  one  which 
cannot  be  directly  affected  by  the  scheme,  and  as 
to  which  therefore  the  right  of  appeal  is  given, 
not  to  "  the  governing  body  of  any  endowment  to 
which  a  scheme  relates,  or  any  person  or  body 
corporate  directly  affected  by  sucn  scheme,"  but 
to  the  governing  body  only.  In  this  case  their 
Lordships  do  not  know  whether  the  governing 
body  of  the  endowment  has  actively  consented  or 
not  to  the  scheme ;  but  certainly  they  have  not 
appeared  as  petitioners  a^initt  it :  and  it  would 
be  going  against  the  plain  intent  of  the  Legisla- 
ture, if  in  the  &ce  of  tnat  limitation  of  the  right 
of  appeal  for  such  a  cause  to  the  governing  body 
alone,  their  Lordships  were  to  entertain  the 
present  appeal  on  the  petition  of  the  inhabitants 
and  ratepayers,  as  if  th^  were  directly  affected 
by  the  scheme.  Their  Lordships  will  therefore 
humbly  report  to  Her  Majesty  their  opinion  that 
this  petition  ought  to  be  dismissed,  the  Charity 
Commissioners  not  asking  for  costs. 

Solicitor  for  the  appellants,  John  Tucker, 
Solicitors  for  the  respondents,  FarreT,  Ouvry, 
and  Go. 


Supreme  fert  of  IttJrkaturt 

— » 

COURT    OF   APPEAL. 

SITTINGS    AT    LINCOLN'S    INN. 

June  5, 19,  and  July  3, 1878. 
(Before  Jessbl,  M.R,  and  James,  Baggallat,  and 

Bbamwell,  L.JJ.) 
Attbse  v.  Haws  avd  Wife,  (a) 

^y^^Qf^Chcaitahle  bequest — BaHway  debenture  etoch 

—Statute  of  Mortmain  (9  Geo,  2,  c.  36). 
Bdentu/re  ttoch  of  a  railway  company  is  not  a 
cha/rge  upon  or  an  interest  in  land  vnthin  the 

(a)  B«port«l  by  E.  8.  Bocsa.  Siq,,  Buriattt^at-Law. 


Mortmadn  or  OharUaible  Uses  Act,  but  is  pure 
personalty,  and  can  be  bequeaihed  for  eha/ritabU 
purposes. 

Decision  of  Hall,  V.O.  reversed. 

Holds  worth  v.  Davenport  (35  L.  T,  Bep,  N.8. 319; 
L.  Bep.  3  Oh.  App.  185) ;  and  Be  Mitchell  (37 
L.  T.  Bep.  N.  B.  145 ;  L.  Bep,  6  Gh,  Div.  655) 
affirmed. 

This  was  an  appeal  from  a  decision  of  Hall, 
V.O.  (reported  37  L.  T.  Rep.  N.  S.  399). 
John  Bates,  by  his  will,  bequeathed  to  the  Cor- 
poration of  Brighton  90002.  debenrure  stock  of 
the    Midland  B&lway  Company    for   charitable 

§nrposes,  for  the  benefit  of  the  poor  of  Brighton, 
'he  qnestion  raised  was,  whether  railway  deben- 
ture stock  was  within  the  Act  9  Geo.  2,  c.  36, 
commonly  known  as  the  Mortmain  or  Charitable 
Uses  Act ;  and  whether,  therefore,  a  valid  bequest 
of  such  stock  could  be  made  to  a  charity.  The 
point  turned  to  a  great  extent  on  the  effect  of  the 
proyisions  of  the  Companies  Clauses  Consolida- 
tion Act  1863,  which  are  referred  to  in  their  Lord- 
ships' judgment.  The  Yice-Ohancellor  held  that 
the  gift  of  John  Bates  was  yoid  under  the  Mort- 
main Act,  on  the  ground  that  the  debenture  stock 
was  a  charge  upon,  or  an  interest  in,  land  ;  and 
that  the  stock  in  question  belonged  to  the  testa- 
tor's next  of  kin. 
The  corporation  appealed. 

Southgate,  Q.C.  and  Millar  for  the  appellants. 

Dickinson,  Q.O.  and  Bunting  for  the  next  of 
kin. 

Eddis,  Q.O.  ahd  H.  Greenwood  for  the  residuary 
legatee. 

FT.  Pearson,  Q.O.,  0.  Morgan,  Q.O.,  W.  Benshaw, 
and  Langley  for  other  parties. 

The  following  cases  were  cited : 

Myers  y.  Psrigal,  16  Sim.  533 ;  2  De  O.  M.  ft  Q. 

599; 
Ashton  y.  Lord  LangddU,  17  L.  T.  Bep.  N.  S.  175 ; 

4Dea.  AS.402; 
Holdsuxtrth  y.  Davenpcrt,  35  L.  T.  Bep.  N.  S  319 ; 

L.  Bep.  3  Ch.  App.  185 ; 
Walker  y.  Milne,  13  L.  T.  Bep.  542 ;  11  Beay.  507  ; 
Oardner  y.  London,  ChathtMn,  and  Dover  Railway 

Conypa/ny,  15  L.  T.  Bep.  N.  S.  552;    L.  Bep.  2 

Gh.  App.  201 ; 
Wickham  y.  New  Brwnswiek  and  Canada  Railway 

Compamy,  14  L.  T.  Bep.  N.  S.  311 ;  L.   Bep.  1 

P.  C  64 ; 
Chandler  y.  HovM,  85  L.  T.  Bep.  N.  S.  592 ;  L.  Rep. 

4  Ch.  App.  651 ; 
Thornton  y.  Kempson,  20  L.  T.  Rep.  185 ;  Kay,  592 ; 
Alexander  y.  Brame,  80  Beay.  153 ; 
Fineh  y.  Squirs,  10  Vee.  41 ; 
Be  MUchetl,  37  L.  T.  Bep.  N.  S.  145;  L.  Bep.  6Ch. 

Diy.  655;  26  A27yiot.  o.  118,  s.  23. 

The  judgment  of  the  Court  was  deliyered  by 

Jambs,  L. J. — ^This  is  an  appeal  from  a  decision 
of  Hall,  Y.C.,  that  debenture  stock  of  the  Midland 
Bailway  Company  is  subject  to  the  prohibitions  of 
the  statute  of  9  (ieo.  2,  c.  36,  restraining  gifts  oil 
land  to  charitable  uses.  That  decision  is  in  direct 
conflict  with  a  recent  decision  of  Malins,  Y.C,  iu 
Holdsworth  y.  Davenport ;  and,  assuminf^^  the  case 
of  debenture  stock  to  be  the  same  for  this  purpose 
with  the  debentures  formerly  given  by  railway 
companies  and  other  public  bodies  (which  will 
require  to  be  considered),  there  are  two  conflicting 
decisions,  one  by  Lord  Langdale,  holding  that 
they  were  not,  and  one  by  Knight  Bruce,  Y.C, 
holding  that  they  were  within  the  prohibition. 
Haying  to  deal  with  this  conflict  of  authority,  it  is 
well  to  refer  to  the  Act  itself,  and  a  little  to  the 
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history  of  the  decisions  npon  it.  The  Act  recites 
as  follows :  **  Whereas  gifts  or  alienations  of  lands, 
tenements,  or  hereditaments,  in  mortmain,  are  pro- 
hibited or  restrained  by  Magna  Gharta  and  divers 
other  wholesome  laws,  as  prejudicial  to  and  against 
the  common  ntility,  neyertheless  this  public  mis- 
chief has  of  late  greatly  increased  by  many  large 
and  improyident  alienations  or  dispositions  made 
by  languishing  or  dying  persons,  or  by  other 
persons,  to  uses  called  charitable  uses,  to  take 

Elace  after  their  deaths,  to  the  disherison  of  their 
kwful  heirs ;  for  remedy  wbereof  be  it  enacted  by 
the  King's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and 
temporal  and  Commons  in  this  present  Parlia- 
ment assembled,  and  by  authority  of  the 
same,  that  from  and  fdPter  the  24th  day 
of  June,  which  shall  be  in  the  year  of  our 
Lord  1736,  no  manors,  lands,  tenements,  rents, 
advowBons,  or  other  hereditaments,  corporeal  or 
incorporeal,  whatsoever,  nor  any  sum  or  sums  of 
money,  goods,  chattels,  stocks  in  the  public  funds, 
secunties  for  money,  or  any  other  personal  estate 
whatsoever,  to  be  laid  out  or  disposed  of  in  the 
purchase  of  any  lands,  tenements,  or  heredita- 
ments, shall  be  given,  granted,  aliened,  limited, 
released,  transferred,  assigned,  or  appointed,  or 
any  ways  conveyed  or  settled  to  or  upon  any 
person  or  persons,  bodies  politic  or  corporate,  or 
otherwise,  for  any  estate  or  interest  whatsoever,  or 
any  ways  charged  of  incumbered  by  any  person  or 
persons  whatsoever,  in  trust  or  for  the  benefit  of 
any  charitable  uses  whatsoever,"  unless  by  deed 
indented  and  executed  before  two  witnesses  twelve 
months  before  the  death  of  the  donor,  and  enrolled 
in  the  Court  of  Chancery  six  months  after  such 
execution,  the  said  limitations  not  to  extend  to  pur- 
chases or  transfers  made  for  valuable  consideration. 
It  had  from  the  earliest  times  been  the  policy  of 
the  common  law,  as  interpreted  by  the  judges,  to 
discourage  the  inalienability  of  land,  and  this 
altogether  irrespective  of  the  peculiar  mischief 
supposed  to  arise  from  the  vesting  of  lands  in 
mortmain,  which  deprived  the  Sovereign  and  the 
lords  of  the  profitable  incidents  of  feucbl  tenures ; 
and  this  policy  in  more  modem  times  approved 
itself  to  the  Legislature.  It  was  deemed  in  itself 
a  mischief  that  lands  should  be  rendered  inalien- 
able, and  the  Legislature  found  that  this  mischief 
was  being  mischievously  increased  in  one  parti- 
cular way — that  is  to  say,  it  was  found  that  dying 
persons  were,  sometimes  from  spontaneous  weak- 
ness, and  sometimes  from  their  readiness  to  yield 
to  the  many  influences  which  can  be  brought  to 
bear  on  persons  tn  extremis,  too  easily  minded  to 
CCive  lanas  to  charitable  uses  (words  of  the  widest 
signification)  and  to  be  posthumously  benevolent 
at  the  expense  of  their  lawful  heirs.  And  this 
was  the  mischief,  and  the  sole  mischief,  which  the 
Legislature  set  itself  to  prevent — ^viz.,  to  prevent 
the  increase  of  inalienable  land  through  the  weak- 
ness of,  or  practices  upon,  dying  persons,  or 
through  posthumous  charity.  Upon  examination 
of  the  enactments' it  will  be  found  that  the  Act  is 
in  entire  consistency  with  the  recital.  In  the  Act 
there  is  no  prohibition  of  gifts  of  land  by  deeds 
inter  vivos;  but  there  are  regulotious  securing 
that  such  gifts  shall  not  be  in  substance  posthu- 
mous merely  by  avoiding  the  form.  There  is  no 
prohibition  of  any  amount  of  testamentary  charity 
confined  to  pure  personal  property ;  but  the  Act 
does,  in  the  most  comprehensive  terms,  forbid  any 


such  testamentary  or  posthumous  charity  as  to 
any  interest  in  land  or  other  real  estate,  or  as  to 
any  charge  or  incumbrance  affbcting  the  same. 
At  first  sight  it  may  seem  that  the  enactment  has 
gone  hr  beyond  the  scope  of  the  recited  objeot^ 
for  it  extends,  as  has  always  been  held,  even  to  a 
pecuniary  legacy,  so  &r  as  it  is  payable  out  of  land 
or  any  charge  or  incumbrance  on  land.  Bat  it 
will  be  founfon  examination  that  all  the  compre- 
hensive words  in  the  prohibitory  enactment  were 
in  truth  necessary  or  useful  to  prevent  evasions 
and  devices  contrary  to  the  main  intent  of  the 
Act,  although,  from  the  impossibility  of  legislat- 
ing for  every  particular  case,  they  have  been 
found  to  apply  in  a  great  many  cases  to  gifts 
which  were,  neither  in  effect  nor  intention,  con- 
trary to  the  real  object  of  the  Legislature.  No 
interest  in  land  can  be  given  because,  under 
colour  of  a  gift  of  a  mere  pecuniary  interest,  the 
land  itself  could  easily  be  given.  Let  a  perpetual 
annuity  of  1001.  a  year  be  given  out  of  lands 
worth  50^.,  the  heir  of  course  would  let  the 
annuitant  take  the  lands  themselves.  A  charge 
or  incumbrance  of  10,000Z.  on  lands  worth 
5000L  would  be  an  easy,  practical  mode  of 
giving  the  lands  themselves.  And  take  the 
strongest  case  of  apparently  a  mere  legacy  of  a 
sum  of  money  out  of  personal  estate.  A  testator 
whose  whole  assets  were  worth  only  50001.  gives 
a  legacy  of  10,0001.  to  charitable  uses,  and  makes 
some  omcial  or  other  person  interested  in  the 
charity  his  executor  and  residuary  legatee.  'Hie 
result  would  be  that  the  charity  would  get  the 
assets  in  specie,  which  might  include  lone  terms 
of  years  in  land  and  mortgages,  and  which  Dy  fore- 
closure or  )ong  possession  would  become  the  land 
itself.  There  is  really  nothing  in  the  Act  whidi 
has  so  far  gone,  or  at  all  gone,  beyond  its  recited 
object  as  to  preclude  the  application  of  the  role  of 
construction,  the  rule  of  common  sense,  that  you 
are  to  construe  the  enacting  part  by  the  Ught  of 
the  recital  of  its  object.  Accordingly,  it  has  been 
held  that  a  share  or  interest  in  a  trading  partner- 
ship or  business,  incorporated  or  unincorporated, 
is  not  within  the  prohibition,  although  it  may 
have,  as  indeed  almost  every  business  has,  some 
interest  in  land  with  which,  or  on  which,  it  is 
carried  on ;  or  although  it  may  have  amongst  its 
assets  any  amount  of  mortgages,  charges,  or  in- 
cumbrances on  land ;  and  shares  in  railways  and 
shares  in  other  public  companies  of  a  like  nature, 
are  now  universally  admitted  not  to  be  obnoxions 
to  the  prohibition  of  the  Act.  It  was  never  sup- 
posed that  a  bond  debt  or  other  specialty  binding 
the  heir  was  within  the  Act,  although  its  very 
object  was  to  affect  the  real  estate  of  the  oblipor. 
The  personal  estate  of  a  testator  is  not  for  Uiis 
purpose  affected  by  the  fact  that  an  item  in  it  is  a 
share  in  the  unascertained  and  unadministered 
assets  real  and  personal  of  another  testator.  Now 
how,  dealing  with  the  matter  on  principle,  does 
the  case  of  a  railway  debenture  stand  P  Previously 
to  the  cases  about  to  be  mentioned  it  was  vei^  dim- 
cult  to  say  that  it  was  not  a  charge  or  incumbrance 
on  land  within  the  words  of  the  statute.  There  are 
in  this  country  a  great  many  railways  which  are 
private  and  individual  property.  All,  or  almost  all, 
the  Canal  Acts,  passed  about  the  end  of  the  last  cen- 
tury and  the  beginning  of  this  contained  powers  en- 
abhnp  the  proprietors  of  any  mine  or  work  within  a 
certain  distance  of  the  canal  to  make  a  railway  or 
tramway  oommunioation  with  the  canal,  the  same  to 
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he  open  to  the  public  on  payment  of  the  same  tolls 
as  were  taken  by  the  canal  itself.    Now,  it  is  clear 
that  a  mortgage  or  a  debenture,  in  the  yery  words 
<of  the  ordinary  railway  debenture  given  by  the 
owner  of  such  a  railway,  would,  in  fact,  be  pre- 
cisely similar  to  a  mortgage  on  land.    The  mort- 
gagee oonld,  by  himself,  or   at  all  events  by  a 
receiver,  get  into  the  actual  possession  of  the  line 
of  railway,  and,  if  the  incumbrances  were  too  heavy 
to  be  redeemed,  that   possession  would  be  per- 
petual.   Knight  Bruce,  V.C.,  who  was,  as  I  happen 
to  know,  very  familiar  with  that  class  of  railway 
property  to  which  I  have  referred,  evidently,  in 
Ashton  V.  Lord  Langdcde,    considered   that   the 
•debenture    given    by  the   corporate    body  of  its 
undertaking  and  tolls  was,   in    legal    effect,  an 
operation,  the  same  as  a   similar   charge   on  a 
private  owner's  railway  would  be,  and  on  that 
assumption  it  was  impossible  for  him  to  arrive  at 
any  other  conclusion  than  the  one  he  did.    On  the 
other  hand.  Lord  Langdale  must  have  thought 
that  there  was  something  essentially    different 
between  the  charge  created  by  a  private  owner  of 
a  railway  and  a  charge  made    under    statutory 
authority  by   a   parliamentary   body  established 
and  empowered  to  make,  maintain,  and  manage 
for   public    convenience    a    great    public   high- 
way,  the    maintenance   and  working    of    which 
may    be   of    vital    importance    to     the    State 
itself;    and  he  held,  accordingly,   in  Walker   v. 
Milne^  that  the   holder  of  a   railway  debenture 
issued    by    such    a    body    did    not   acquire    a 
•charge  on  land,  any  more  than  a  shareholder  in 
the  company  acquired  an  interest  in  the  land.  The 
nature  of  such  a  debenture  came  under  the  con- 
sideration of  the  Court  of  Queen's  Bench  in  Doe  v. 
8t,  Helenas  BaUway  Company  (2  Q.  B.  364),  and  of 
the  Court  of  Exchequer  in  Hart  v.  The  Eastern 
Union  Railway  Company  (7  Ex.  246),  by  which  it 
was  established  that  the  debenture,  wide  as  its 
words  were,  did  not  pass  the  soil,  and  did  not  pass 
the  rolling  stock  of  the  company.     And,  on  the 
«ame  principle,  it  was  held  in  Gardner  v.  The 
London,  Chatham,  and  Dover  RaUway  Company 
that  a  debenture  holder  could  not  take  or  touch 
the  soil  of  the  lands  required  and  used  for  the 
actual  working  of  the  railway,  nor  the  soil  of  any 
surplus  lands  which  had  been  acquired,  but  were 
not  required  for  actual  use,  nor  the  rolling  stock ; 
nor  could  he,  by  himself  or  his  receiver,  get  the 
management  of  the  line,  nor  do  anything  in  dero- 
gation of  the  authority  of  the  statutory  managers, 
who  could  not  delegate  to  anyone  else  their  powers, 
nor  shift  their  responsibility.    The  words  of  the 
security  were  subordinated  to  the  essential  nature 
of  the  undertaking,  and  limited  so  as  not  to  extend 
to  the  very  destruction  of  the  thing  the  mainte- 
nance of  which  in  perpetuity  was  the  intent  and 
object  of  the  Legislature  ;  and  the  result  of  that 
case  was  that  the  receiver,  whose  appointment  the 
debenture  holders  were  entitled  to  have  made,  was 
in  truth  nothing  but  a  cashier  or  treasurer  im- 
posed on  the  company.    He  could  not  appoint  or 
discharge  a  ticket-taker  or  a  railway  porter,  or  an 
engine  driver  or  platelayer.    Every  servant  of  the 
nulway  would  still  be  under  the  directors,  and  their 
vages  and  salaries  fixed  by  them.  All  purchases  and 
contracts  for  the  use  of  the  railway  would  be  made  by 
them.   The  receiver,  as  treas  urer,  would  take  all  th  a 
moneys  received  by  every  officer  of  the  company, 
would  thereout  pay  all  out.goiq^  on  the  warrant 
of  the  directors,  the   statutory  managers  of  the 
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concern,  and  would  then  apply  the  net  surplus, 
being  the  net  earnings  of  tne  business,  in  dis- 
charge of  his  immediate  principals,  the  debenture 
holders.  His  functions  would  be,  except  as  to  the 
net  surplus,  neither  more  nor  less  than  those  of  a 
banker  appointed  to  receive  all  the  moneys  of  a 
large  brewery,  and  to  pay  all  cheques  of  the 
persons  properly  authorised  to  draw  on  the 
account.  Now,  with  the  light  thrown  by  these 
cases  on  the  legal  operation  and  effect  of  a  railway 
debenture,  it  is  impossible  not  to  prefer  the 
decision  of  Lord  Langdale  in  Walker  v.  Milne 
to  the  decision  of  Knight  Brace,  Y.C.  in 
Ashton  V.  Lord  Langdale.  But  the  case  before  us 
is  really  not  that  of  a  debenture,  but  of  debenture 
stock.  It  seems  to  be  called  debenture  stock 
hicus  a  non  Itbcendo,  because  it  is  anything  but  a 
debenture.  There  is  no  debt  except,  indeed,  as  to 
the  annual  interest ;  the  capital  cannot  be  called 
in,  and  cannot  be  paid  off.  It  is  a  right  to  a  per- 
petual annuity,  payable  out  of  the  concern.  There 
18  no  conveyance  or  assignment  of  anything  to  the 
stockholder,  or  to  any  trustee  for  him.  There  is 
an  entry  in  the  books  of  the  concern  that  there  is 
so  much  debenture  stock  on  which  there  is  so 
much  to  be  paid  half-yearly  to  the  holders,  just 
like  the  entry  of  the  lifational  Debt  in  the  great 
books  at  the  Bank  of  England.  And  the  whole  of 
the  rights  of  a  stockholder  depend  on  the  Act  of 
Parliament  authorising  railways  and  other  bodies 
to  create  such  a  stock.  The  22nd  section  of  the 
Companies  Clauses  Consolidation  Act  1868,  so  far 
as  material,  is  as  follows:  The  company  may, 
from  time  to  time,  raise  money  by  the  creation 
and  issue,  at  such  times  and  on  such  terms,, 
subject  to  such  conditions  and  with  such  rights 
and  privileges  as  the  company  thinks  fit,  of  stock, 
and  may  attach  to  the  stock  so  created  such  fixed 
and  perpetual  preferential  interest  as  it  may  think 
fit,  not  exceeding  the  prescribed  limit.  By  the 
23rd  section  it  is  directed  that  the  debenture 
stock,  with  the  interest  thereon,  shall  be  a  charge 
on  the  undertaking  prior  to  all  shares  and  stock 
of  the  company,  and  shall  be  transmissible  and 
transferrable  like  other  stock  of  the  company,  and 
shall  in  all  other  respects  have  the  incidents  of 
personal  estate.  By  the  ?.4th  section  it  is  provided 
that  the  interest  on  debenture  stock  shall  have 
priority  of  payment  over  all  dividends  or  interest 
on  any  shares  or  stock  of  the  company,  ordinary, 
preference,  or  guaranteed.  So  far  it  is  quite  clear 
that  the  debenture  stock  is  of  the  same  nature  as 
other  stock  of  the  company,  only  with  the  important 
difference  that  it  ranks  in  payment  over  all  other 
stock,  and  that  all  arrears  must  be  paid  before  a 
farthing  is  to  reach  the  proprietors  of  the  other 
stock.  It  is  nothing  but  preference  stock  with  a 
special  preference.  There  is  nothing  to  give  to 
the  stockholders  any  right,  either  at  law  or  in 
equity,  under  any  circumstances  to  take  possession 
of  a  single  item  of  the  property  of  the  company  in 
specie,  whether  real  or  chattel.  Now  is  any 
difference  made  in  this  respect  by  the  provisions 
as  to  the  appointment  of  a  receiver  ?  The  receiver, 
when  appointed,  is  to  receive  the  whole  or  a  com- 
petent part  of  the  tolls  or  sums  liable  to  thd  pay^ 
ment  of  the  interest,  and  after  payment  of 
interest  on  the  mortgages  and  bon's  of  the  com- 
pany, to  distribute  the  money  rateably  among  the 
proprietors  of  debenture  stock.  In  England  the 
receiver  is  to  be  appointed  by  two  justices  of  the 
peace,  on  the  application  of  a  prescribed  proportion 
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of  stock  proprietors.  It  is  difficult  to  couceiye  how  i 
this  could,  directly  or  indirectly,  tend  to  make  | 
any  land  inalienable  or  give  to  the  stockholder, 
either  immediately  or  as  the  ultimate  result  of 
any  amount  of  insolvency,  the  possession  or  the 
right  to  the  possession  of  any  portion  of  the  pro- 
pertyof  the  companywhich  must  remain  legally  and 
equitably  in  the  possession  of  the  company  and 
under  the  absolute  control  and  dominion  of  the 
statutory  body  of  managers.  The  expression,  no 
doubt,  is  "  tolls  or  sums,"  but  it  is  tolls  or  sums 
liable  to  the  payment  of  the  interest.  It  is  possible 
to  conceive  tne  case  of  a  company,  the  owner  of  a 
market,  a  port,  or  other  francnise,  with  nothing  to 
do  but  to  receive  tolls  and  pay  its  creditors,  just 
as  in  the  case  of  a  turnpike  or  bridge  the  whole 
tolls  may  be  taken  by  the  creditors,  leaving  the 
road  or  bridge  to  be  repaired  by  the  parish  or 
county.  But  with  a  railway  company  this 
is  impossible.  The  actual  tolls  taken,  whether 
from  other  carriers,  or  from  freighters, 
or  passenfj^ers,  must,  from  the  very  nature  of  the 
case,  remam  under  the  dominion  of  the  directors, 
to  enable  them  to  do  what  is  required  for  the  pre- 
servation of  the  road  and  the  safety  of  life  and 
property.  The  only  thing  really  chargeable  is  the 
net  earnings  of  the  company,  the  same  fund  out 
of  which,  if  sufficient,  the  dividends  and  interest 
of  the  other  stockholders  are  to  be  paid.  Again, 
there  is  by  the  Act  a  special  machinery  for  the 
summary  appointment  of  a  receiver ;  but,  without 
that  special  machinery,  a  person  having  a  charge 
on  the  net  earnings  of  such  a  body  could  have  got 
a  receiver  of  those  net  earnings,  if  the  managing 
body  were  te  disregard  its  duty  of  applying  them 
exclusively  to  the  payment  of  the  debenture  stock 
interest.  I  apprenend  that,  even  with  regard  to 
preference  shares,  properly  so  called,  if  the  direc- 
tors, acting  in  the  interest  of  a  majority  of 
ordinary  shareholders,  were  to  misapply  or  not  to 
apply  such  net  earnings,  the  court  would  have  no 
difficulty  in  appointing  a  receiver  to  receive  and 
properlv  apply  the  same.  By  the  31st  section  it 
IS,  no  doubt,  provided  that,  in  all  respects  not 
otherwise  by  or  under  the  Act  or  the  special  Act 
provided  for,  debenture  stock  shall  be  considered 
as  entitling  the  holders  to  the  rights  and  powers 
of  mortgagees  of  the  undertaking  other  than  the 
right  to  require  the  repayment  of  the  principal 
money.  But  what  are  the  rights  and  powers  of 
mortgagees  of  the  undertaking  consistent  with 
the  powers  conferred  by  the  special  Act  on  the 
railway  directors  P  They  are  not  powers  to  take 
the  land,  or  enter  on  the  land,  or  in  any  way  to 
interfere  with  the  ownership,  possession,  or 
dominion  of  the  statutory  owners  and  manas^rs. 
The  result  is  that  the  debenture  stock  is  a  charge 
on  the  net  profits  and  earnings  of  a  trading  cor- 
poration, and  is  no  more  land,  tenement,  or  here- 
ditament, or  any  interest  in  land,  tenement,  or 
hereditament,  or  a  charge  or  incumbrance  affect- 
ing land,  tenement,  or  hereditament,  than  the 
share  stock  in  such  corporation  is,  or  a  bond  or 
other  debt  due  from  a  man  who  has  got  real  pro- 
perty is.  Appeal  allowei. 

Solicitors :  Olarle  and  Oallevn,  agents  for  Olarhe 
and  Howlett,  Brighton;  Singleton  and  Tatters^ 
haU, 


Friday,  March  8,  1878. 

(Before  Jambs,  Cotton,  and  Thssigb&,  L.JJ.) 

Be  Mabmaiv's  Tbttsts.  (a) 

Lunacy — Pauper  lunatic— Maintenance — JwrisdiC' 
tion — Fund  in  court — Fcuymeni  to  legal  pereonal 
repreaentaiivea  —  Claim  of  asylum  for  mainte' 
nance— 16  ^  17  Vict  c  97,  m.  94^  104. 

The  daim  in  reepect  of  the  maintenance  of  a  lunatic 
in  a/n  asylum  i$  merely  a  debt  of  the  lunatic,  and 
the  court  has  no  juritidiction,  on  (he  death  of 
the  lunatic,  to  interfere  with  His  right  of  hie  legal 
personal  representatives  by  ordering  payment 
of  the  expenses  of  his  madntenance  out  of  a  fund 
in  court  to  which  the  lunoUic  had  became  entitled. 

This  was  an  appeal  from  a  decision  of  Baoon,  Y.O. 

In  1844,  John  Moore,  a  pauper  of  unsound 
mind,  not  so  found  bv  inquisition,  was,  by  an 
order  of  the  justices  of  Brighton,  to  which  parish 
he  was  chargeable,  placed  in  a  lunatic  asylum  a^ 
Betbnal  Green. 

In  1855  Moore  became  entitled,  as  next  of  kiik 
of  persons  who  had  interests  under  the  will  of 
Mary  Marman,  to  a  fbnd  which  had  been  paid 
into  court  by  the  executors  of  the  will,  and  upon 
a  petition  presented  in  the  name  of  Moore  by  his 
next  friena,  an  order  was  made  for  payment  to 
the  treasurer  of  the  guardians  of  tlie  poor  of 
Brighton  of  a  sum  of  money  for  the  past  main- 
tenance of  Moore,  and  an  inquiry  was  directed 
what  provision  ought  to  be  made  lor  his  future 
maintenanoe  out  of  the  residue  of  the  fond. 

After  payment  of  the  aforesaid  sum  the  fund 
amountea  to  4362.  lbs,  5(2.  Consols. 

In  1856  an  order  was  made  by  the  court  that 
Moore  should  continue  in  the  asylum  at  Bethnal 
Green  until  further  order,  and  the  guardians  of 
the  poor  of  Brighton  consenting  thereto  and 
agreeing  to  maintain  and  clothe  Moore  at  the 
said  asylum  at  the  annual  charse  of  31L  4«.,  it 
was  ordered  that  31 L  49.  should  be  allowed  for 
his  maintenance  and  clothing  for  the  past  year,  and 
that  theVearly  sum  of  311.  49.  should  be  allowed 
for  his  future  maintenanoe  and  clothing  during 
his  life  or  until  further  order. 

In  1859  Moore  was  removed  by  order  of  two 
justices  of  the  county  of  Sussex,  under  the  powers 
given  by  the  16  &  17  Vict.  c.  97,  s.  77,  but  withoat 
any  order  of  the  Court  of  Chancery,  to  the  new 
Sussex  County  Lunatic  Asylum,  at  Hayward's 
Heath,  where  ne  remained  till  his  death,  in  March 
1876. 

After  his  removal,  no  payment  was  received  by 
the  guardians  for  Moore's  maintenance.  The 
costs  of  his  maintenance  at  the  new  asylam 
amounted  to  less  than  312.  4s,  a-year. 

In  1876  Moore's  legeA  personal  representative 

g resented  a  petition  &r  payment  of  the  fund  to 
er. 

The  guardians,  who  were  served  with  the  peti- 
tion, claimed  payment  out  of  the  fund  of  the  amoant 
expended  by  them  on  Moore's  maintenanoe  since 
June  1858. 

The  yice-Chancellor  ordered  payment  of  the 
fund  to  the  petitioner,  after  payment  thereout  of  the 
costs  of  botn  parties. 

From  this  decision  the  guardians  appealed. 

Swanston,  Q.C.  and  Benshaw  for  the  appellants. 
— ^We  are  entitled  to  be  paid  under  the  order  of 
1856,  which  ought  not  to  be  so  strictly  construed 

(a)  JS^ported  \fj  H,  Pbai.  S9q.«  BaxzlstaNit-Iaw. 


MAGISTRATES'  CASES. 


889 


Ct.  or  App.] 


Be  Masman's  T&usts. 


[Ot.  op  App. 


as  to  defeat  its  object,  namely,  to  provide  for  the 
costs  of  the  lanatic's  maintenance.  In  removinii; 
the  lunatic,  we  acted  under  the  powers  conferred 
upon  us  by  the  16  &  17  Yict.  c.  97,  s.  77;  and  we 
are  entitled,  nnder  the  94th  and  104th  sections  of 
that  Act,  to  be  repaid  the  amount  we  have  ex- 
pended, even  if  we  are  not  entitled  under  the 
order. 

Hemming^  Q.G.  and  Freeman  for  the  respondent. 
,— The  order  of  1856  was  for  payment  of  the 
expenses  incurred  by  the  guardians  in  keeping  the 
lunatic  at  a  specified  asylum,  and  the  order  was 
put  an  end  to  when  he  was  removed  from  that 
asylum.  The  guardians  may  have  a  claim  for  the 
expenses  since  incurred  by  them  in  maintaining 
the  lunatic,  but  they  cannot  enforce  it  againsc 
this  fund.  They  are  simply  creditors  of  the 
lunatic,  and  must  recover  their  debt  from  the 
lunatic's  personal  representatives,  and  even  then 
they  cannot  recover  more  than  six  years'  arrears. 
The  Court  of  Chancery  has  no  jurisdiction  over 
persons  of  unsound  mind  as  such,  and  when  a 
person  is  incapable  of  managing  his  own  property, 
the  court  aathorises  a  trastee  to  deal  with  it  for 
his  benefit :  Beall  v.  Smith  (29  L.  T.  Bep.  N.  S. 
625 ;  L.  Bep.  9  Ch.  85.)  The  principle  upon  which 
the  court  acts  in  such  a  case  is  shown  in  Be 
UpfulTs  Trusts  (3  Mac.  &  G.  281). 

Swanston,  Q.C.  in  reply. — This  claim  is  within 
the  spirit  of  the  order  of  1856,  the  intention  of 
irhich  was  to  provide  for  the  maintenance  of  the 
lunatic  at  a  proper  asylum,  and  not  at  a  particular 
asylum.  If  the  order  has  been  properly  framed 
there  could  be  no  doubt  about  our  claim ;  rate- 
payers ought  not  to  suffer  loss  because  that  order 
▼as  carelessly  drawn  up.  Vane  v.  Vcme  (L.  Rep. 
2  Ch.  D.  124)  shows  that  the  court  has  jurisdiction 
to  make  the  order  we  ask  for. 

Jambs,  L.J. — I  am  of  opinion  that,  with  the 
exception  of  the  trifling  sum  of  242.,  which  became 
payable  under  the  order  of  1856,  before  the  lunatic 
was  removed,  and  to  which  the  attention  of  the 
Vioe-Chancellor  was  not  directed,  the  order  of  the 
Yice-Chancellor  was  quite  right.    The  truth  is, 
that  the  counsel  for  the  appellants  rested  their 
case  partly  npon  the  order  of  1856  and  partly  upon 
a  quantum  meruit.    But  a  right  cannot  be  pieced 
together  out  of  fractions  of  two  rights ;  the  right 
must  be  in  one  way  or  the  other.    I  think  the 
appellants  have  no  right  under  the  order  of  1856. 
That  was  an   order  for  the  yearly  payment  of 
312. 49.,  which  the  court  considered  a  proper  sum 
to  he  allowed  for  the  maintenance  of  the  lunatic 
in  a  particular  asylum  which  the  court  had  sanc- 
tioned ;  and  the  order  came  to  an  end  when  the 
lunatic  was  removed,  just  as  it  would  have  come  to 
Bn  end  if  he  had  recovered,  or  if  a  friend  had 
taken  him  into  his  care.    The  guardians  did  not 
apply   during  the  man's  life  for   a    new  order 
sppHcable  to  the   altered  circumstances  of  the 
owe.    Therefore  they  have  been  guilty  of  the  same 
l^nd  of  laches  as  if  they  had  never  asked  for  any 
<^ider  at  all.    We  cannot  make  the  order  asked 
^or,  because  it  was  not  applied  for  while  the  court 
had  jarisdiction   to    make  it.    At  the  lunatic's 
death  the  fund  in  court  went  to  his  legal  personal 
J^presentatives,  who  will  be  liable  to  pay  out  of  it 
what  is  le^l^  due  for  the  lunatic's  maintenance, 
just  as  he  is  liable  to  pay  any  other  debts  of  the 
lunatic  to  the  extent  of  the  fund.    The  order  of 
1856  being  at  an  end,  the  claim  of  the  guardians 


is  a  mere  debt  and  recoverable  as  such.  There  is 
no  charge  for  the  debt  on  the  fund,  and  we  cannot 
make  it  a  charge  merely  because  the  guardians 
might  have  obtamed  a  charge  if  they  had  applied 
for  it  in  the  lunatic's  lifetime.  As  for  the  242. 
actually  due  under  the  order,  that  is  not  a  subject 
of  the  appeal.  The  appeal  must,  therefore,  be 
dismissed  with  costs. 

Cotton,  L.J.  —The  question  is  whether  the  Vice- 
Chanoellor  was  right  in  directing  payment  to  the 
lunatic's  legal  personal  representatives  of  a  sum  to 
which  bhe  lunatic  was  absolutely  entitled.  How 
can  the  right  of  the  legal  personal  representatives 
be  interfered  with  P  It  is  said,  first,  that  under 
the  order  of  1856,  certain  sums  are  payable  out  of 
this  fund  to  the  appellants.  I  should  be  sorry  to 
decide  the  case  on  a  mere  technicality,  but  in  my 
view  the  order  authorises  no  payment  beyond  the 
242.,  which  became  payable  before  the  lunatic  was 
removed.  The  order  of  1856  was  made  on  a 
reference  for  an  inquiry  as  to  what  should  be 
allowed  for  the  maintenance  of  this  lunatic,  and  it 
was  ordered  that  he  should  remain  at  a  particular 
lunatic  asylum,  where  it  was  found  that  the 
annual  expenses  of  his  maintenance  would  be 
312.  4s.,  and  that  sum  was  ordered  to  be  paid 
annually  to  the  guardians  for  his  maintenance. 
As  a  matter  of  construction  that  must  be  taken  to 
mean  for  his  maintenance  while  residing  there.  I 
do  not  say  that  it  was  contempt  of  court  to  order 
the  man's  removal  to  the  county  lunatic  asylum, 
without  applying  to  the  court,  or  that  the  main- 
tenance thpre  was  not  equally  good;  but  in  my 
opinion  it  was  not  intended  by  the  order  of  1856 
to  recoup  the  guardians  generally  for  all  costs 
in  respect  of  the  man's  maintenance,  but  to  pay 
them  a  particular  sum  each  year  for  his  mainten- 
ance at  this  particular  asylum.  We  cannot  now 
give  them  the  costs  of  his  maintenance  at  another 
asylum  on  the  ground  that  the  court  would  have 
done  so  if  it  had  been  asked  at  the  time  of  the 
lunatic's  removal.  It  probably  would  have  done 
so,  but,  as  things  now  stand,  the  question  is 
whether  the  order  of  1856  enables  us  to  interfere 
with  the  rights  of  the  legal  personal  representa- 
tives. The  lunatic  is  desA,  and  this  b  not  a  case 
in  which  we  are  asked  to  deal  with  a  fund  for  the 
benefit  of  a  person  of  unsound  mind,  who  cannot  . 
deal  with  it  himself.  We  are  asked  to  interfere 
with  the  right  of  the  legal  personal  representa- 
tive, who  is  capable  of  dealing  with  the  fund,  and 
I  know  of  no  case  in  which  the  court,  after  the 
death  of  a  lunatic,  has  interfered  with  the  rights 
of  his  legal  personal  representative  by  paying 
debts  or  otherwise.  During  the  life  of  the  lunatic, 
it  is  a  different  matter.  I  am  of  opinion  that  we 
have  no  jurisdiction  to  make  such  an  order  as  is 
asked  for. 

Thssigeb,  L.J. — I  am  of  the  same  opinion.  I 
think  the  order  of  1856  was  conditional  upon 
the  maintenance  of  the  lunatic  at  the  particular 
asylum  mentioned  in  it,  and  that  the  order  came 
to  an  end  in  1859,  when  he  was  removed.  We  are 
then  asked  to  take  an  equitable  view  of  the  case, 
and  make  a  retrospective  order.  I  am  of  opinion 
that  we  have  no  jurisdiction  to  do  so,  and  that  the 
amount  due  to  the  guardians  can  only  be  re- 
covered from  the  legal  personal  representatives  in 
the  regular  way. 

Solicitors  for  the  appellant,  Clarke  and  Oalkin. 

Solicitors  for  the  respondent,  Bogerson  and 
Ford. 
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SITTINGS  AT  WESTMINSTER. 

June  21,  22,  cmd  26, 1878. 

(Before    Brahwell,   Baggallay,  and   Thebigeb, 

L.JJ.) 

The   Mayoe   and   Gobpobation   op  Pbnetn  v. 

Best,  (a) 
Market — lUght  to  compel  sale  in  market  or  pay' 
ment   of  toll — Immemorial  custom — Grant   hy 
Orown — Evidence. 

Thegrami  of  a  market  does  not  of  itself  confer  the 
right  to  prevent  people  from  selling  goods  in  their 
shops  on  ma/rket  days,  hut  the  grantee  of  an 
ancient  ma/rket  may  hy  law  have  such  a  right. 

Plaintiffs  had  acquired  the  rights  of  the  grantee, 
under  a  charter  of  Henry  IH.,  of  a  market  to  he 
held  on  Monday,  hut  such  market  was  not,  vn  fact, 
held.  Plaintiffs  had  held  a  meat  market  on 
SaiurdoAj  as  long  as  living  memory  went  hack, 
and  had  claimed  and  enforced  a  right  to  compel 
hiUchers  to  close  their  shops  on  Saturday  and  seU 
in  the  market,  paying  stallage,  or  to  maJce  pay- 
ments in  place  of  stallage  %f  tliey  sold  in  their 
shops  on  Saturday.  DefenMnt,  a  hutcher,  sold 
in  his  shop  on  8aturda/y,  and  refused  payment. 

In  an  action  for  disturhance  of  market, 

.  Held,  that  plaintiffs  had  shoum  a  tide  to  a  Saturday 
market,  that  the  right  claimed  hy  them  might 
legaH/y  exist  as  incident  to  such  market;  and 
{reversing  the  judgment  of  the  Exchequer  Divi' 
sion,  wh^h  had  proceeded  on  a  misapprehension 
as  to  the  evidence  given)  that  there  was  sufficient 
evidence  of  enjoyment  to  estahlish  such  right,  and 
plaintiffs  were  entitled  to  recover. 

Appeal  by  the  plaintiffs  from  the  judgment  of  the 
Ezcheqaer  Division  (GleasW,  B.  and  Hawkins,  J.), 
reported  38  L.  T.  Bep.  N.  ».  318.  The  action  was 
for  disturbance  of  a  market. 

In  the  year  1259  King  Henry  III.  by  charter 
granted  that  the  Bishop  of  Exeter  and  his  suc- 
cessors might  have  a  market  in  the  manor  of 
Penryn  every  week  on  Monday,  and  also  in  every 
year  a  fair  of  three  days'  duration  on  days  named, 
and  that  they  should  have  the  aforesaid  market 
and  fair  ''cum  omnibus  libertatibus  et  liberis 
consuetudinibus  ad  hujusmodi  mercatum  et  feriam 
pertinentibus." 

This  charter  was  proved  at  the  trial,  and  evi- 
dence given  which  brought  the  right  of  market 
down  to  the  time  when  the  plaintiffs  acquired  the 
rights  of  the  Bishop  of  Exeter  by  purchase  from 
the  Ecclesiastical  Gommissioners.  This  evidence, 
and  the  pleadings  in  the  action,  are  set  out  in  the 
report  in  the  court  below. 

Svidence  was  given  of  the  holding  by  the 
plaintiffs  of  a  meat  market  on  Saturdays,  as  far 
back  as  living  memory  went,  a  person  named  John 
Bobins,  who  was  sixty-three  years  of  age,  being 
one  of  the  witnesses  caUed  to  prove  this.  There 
was  no  evidence  to  connect  the  Saturday  market 
with  the  Monday  market  granted  in  1259,  and  no 
market  was  in  fact  held  on  Mondays. 

It  was  the  practice  for  the  butchers  in  Penryn 
to  close  their  shops  on  market  days,  and  go  into 
the  market  house,  and  there  sell  their  meat  in 
stalls  provided  by  the  council  of  the  borough, 
paying  1^.  6d.  stallage. 

In  1862  two  butchers  opened  their  shops  on 
Saturdays  during  the  market,  and  refused  to  pay 
to  the  council  for  selling  meat  in  their  shops  on 

(a)  Beported  by  P.  B.  ELutchiks,  Esq.,  BanisteMt-Law. 


market  days.  Writs  were  issued  against  them,, 
and  they  paid  the  money  claimed  with  costs,  and 
have  ever  since  paid  when  they  sold  in  their  shops 
on  Saturdays.  The  defendant  who  was  a  butcher 
in  Penryn,  having  refused  such  payment,  ilus 
action  was  brought. 

June  21  and  22. — HerscheU,  Q.G.  and  Charles,. 
Q.G.,  for  the  plaintiffs,  appellants. — ^It  must  be 
conceded  that  tne  mere  grant  of  a  market  does  not 
necessarily  give  a  right  to  compel  people  to  close 
their  shops  on  market  days ;  but  it  is  clear  from 
the  authorities  that  such  right  may  be  incident  to 
a  market  by  grant,  custom,  or  prescription : 

Ma/yor  qf  Macclesfield  v.  Chapman,  12  "M..  A  W.  18 ; 

Mosley  v.  Walker,  7  B.  &  C.  «) ; 

Ifoyor  V.  of  Macclesfield  t.  Pedley,  4  B.  &  Ad.  397. 

The  plaintiffs  here  have  a  stronger  case  than  the 
plaintiffs  had  in  Mayor  of  Macclesfield  y.  Pedley  -, 
It  is  as  stronff  as  the  plamtiff  's  case  was  in  Mosley 
V.  Walker.  The  only  distinction  is  the  existence  of 
the  charter  of  the  Monday  market,  but  that  can 
have  no  bearing  on  the  incidents  of  the  Saturday 
market.  The  Earl  of  Egremont  v.  Saul  ($ 
A.  &  E.  924)  is,  if  anything,  an  authority  in  the 
plaintiffs'  favour ;  it  only  decides  that  the  words 
of  the  charter  there  did  not  give  a  right  to  take 
tolls,  but  it  shows  that  the  charter  did  not  destroy 
the  evidence  of  immemorial  usage.  The  judg- 
ment of  the  court  below  proceeded  on  a  mis- 
apprehension as  to  the  evidence.  Gleasby,  B. 
says :  "  The  evidence  in  the  present  case,  except 
as  to  the  existence  of  a  market,  only  dates  from  the 
year  1848."  This  is  clearly  a  mistake,  for  it  dates 
from  as  far  back  as  a  witness  aged  sixty-three 
could  remember. 

Murphy,  Q.G.  and  Wormald  for  the  defendant^ 
respondent. — The  right  here  claimed  can  only 
exist  by  immemorial  custom,  and  it  cannot  he 
granted  by  the  Growu.  If  the  market  is  not  im- 
memorial, neither  can  the  custom  incident  to  it 
be  so,  and  therefore  the  plaintiffs,  in  order  to  esta- 
blish their  right,  must  ask  the  court  to  infer  that 
at  the  time  when  the  Monday  market  was  granted 
there  was  already  a  Saturday  market  in  existence 
belonging  to  the  Bishop ;  but  there  is  no  evidence 
to  warrant  such  an  inference.  The  Grown  has 
not  the  power  to  grant  the  right  here  claimed,  and 
can  never  have  had  it,  for  Imd  such  power  ever 
existed  it  would  have  been  a  franchise,  and  ooold 
not  have  been  lost:  (see  Yiner's  Abridgment, 
Prerogative,  b.  18.)  Then  the  right  claimed  by 
the  plaintiffs  cannot  exist  as  incident  to  a  right  of 
market;  the  cases  which  have  been  cited  as  show- 
ing the  contrary  are  open  to  review  in  the  Gourt 
of  Appeal.  [B&AifWELL,  L.J. — I  think  the  law 
as  laid  down  in  those  cases  is  now  the  law  of  the 
land,  and  can  only  be  upset,  if  at  all,  by  the  House 
of  Lords.]  As  to  the  judgment  of  the  court 
below,  if  for  the  statement  that  the  evidence  only 
dates  from  1848  were  substituted  "from  living 
memory,"  the  inference  drawn  would  still  be 
justified. 

Charles,  Q.G.,  in  reply,  referred  to 

Prince  y.  Lewis,  5  B.  &  C.  363 ; 
Curwen  v.  Salkeld,  3  East,  538. 

Cur.  adv.  wU. 

Bbamwell,  L.J. — I  am  of  opinion  that   this^ 
appeal  must  be  allowed.    If  I  differed  on  a  point 
of  law  from  Gleasby,  B.,  I  should  have  ^^reat  mis- 
giving in   doing   so,  but  our  opinion  is  upon  a 
matter  of  fact,  upon  which  we  think  there  has- 
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been  a  misapprehension  in  the  conrt  below.  Now, 
the  first  question  that  arises  here  is,  have  the 
plaintiffs  shown  a  title  to  a  Saturday's  market  ? 
X  think  we  ooght  to  hold  that  the  plaintiffs  have 
a  title  to  such  a  market.  One  can  have  no  doabb 
that  Buoh  a  market  has  been  held,  as  long  as  living 
memory  goes,  and  there  is  nothing  to  show  that 
there  is  not  a  right  to  a  Saturday  market,  except 
certain  charters  which  would  go  to  show  they  had 
a  right  to  a  Monday  market.  It  is  a  most  con- 
venient thing  that  every  supposition,  not  wholly 
irrational,  should  be  made  in  favour  of  long-con- 
tinued enjoyment.  I  have  not  the  slightest  doubt 
in  the  world  that,  if  these  plaintiffs  were  attempt- 
ing to  hold  a  Monday  market  as  of  right,  the  most 
vigorous  efforts  would  be  made  to  show  they  had 
liO  right  to  do  so;  I  think,  therefore,  we  ought  to 
hold  that  the  plaintiffs  have  showna  title  to  a  Satur- 
day market.  Then  the  next  question  is  this :  was 
there  such  a  right  attached  to  the  market  as  was 
necessary  to  enable  the  plaintiffs  to  maintain  this 
action?  It  was  contended,  and,  in  my  opinion, 
truly  enough,  that  if  there  was  a  modem  grant, 
or,  that  if  you  had  the  actual  instrument  granting 
a  market  in  a  particular  place,  that  would  not,  of 
itself,  entitle  the  grantee  of  that  market  to  shut 
up  shops  ;  but  on  the  other  hand  authorities  were 
cited,  and  it  was  stated  as  law  (and  I  do  not  think 
if  we  thought  it  wrong  we  ought  to  overrule  it 
considering  the  number  of  years  it  has  prevailed ; 
I  think  we  ought  to  take  it  as  part  of  the  law  of  tho 
land)  that  the  grantee  of  the  market  not  only  has 
certain  rights  within  the  place  where  the  market 
is  held,  but  may  also  be  entitled  to  say  to 
persons  within  a  certain  area,  "  You  must 
shut  up  your  shop  when  my  market  is  held, 
or  you  must  pay  me  some  compensation  for 
Belling  in  your  shop !  "  I  take  it,  that  is  estab- 
hahed  in  law,  and  can  only  be  altered  by  the 
Legislature,  or,  at  all  events,  by  the  Supreme 
Court  of  Appeal,  after  the  number  of  years  it  has 
been  in  existence.  Now,  so  far  we  go,  I  am 
glad  to  say,  with  the  court  below,  and  the  only 
question  is,  whether  they  were  right  in  the  con- 
clusion they  drew  from  the  evidence.  It  seems 
to  mo  they  would  have  been  right  if  the  facts  had 
been  as  they  assumed  in  their  judgment.  I  under- 
stand the  assumption  in  the  judgment  is,  that  the 
earliest  evidence  of  any  such  exclusive  right  as  the 
plaintiffs  were  asserting  was  in  the  year  1848, 
but  that  really  is  not  so ;  on  the  contrary,  the 
evidence  is  this,  that  as  long  as  living  memory 
can  trace  back  (and  one  of  the  witnesses  called 
was  sixty-three  years  of  age,  therefore  we  may 
assume  he  may  well  remember  fifty  years  ago, 
or  possibly  more)  the  state  of  facts  has  existed 
npon  which  the  plaintiffs  rely.  There  is  evidence 
that  as  long  as  living  memory  can  trace 
this  state  of  things,  which  is  undisputed, 
^sted,  that  when  this  market  was  held 
all  the  botchers'  shops  in  Penryn  were  shut 
^Pt  even  those  which  were  within  a  stone's 
throw  of  the  market-house,  and  the  butchers,  even 
those  who  occupied  the  shops  within  a  few  yards 
of  the  market-house,  not  only  shut  up  their  shops, 
but  went  into  the  market  and  sold  their  meat,  as 
&Dy  other  person  going  into  the  market 
to  sell  their  articles  would  have  done, 
^ow,  that  is  a  remarkable  thing  to  my 
mind.  It  is  said  by  Mr  Murphy,  that  of 
itself  it  proves  very  little,  because,  as  the 
nuffket  would  be  the  place  to  which  intending 


purchasers  would  throng,  butchers  would  naturally 
go  there,  and  shut  up  their  own  shops.  I  really 
cannot  think  so ;  ono  cannot  help  thmking  that, 
though  the  butcher  might  like  his  stall  in  the 
market,  he  might  also  keep  his  shop,  which  was 
within  a  few  yards  of  it,  open ;  but  every  one  of 
them  in  Penryn  shut  their  shops.  I  think  that  is 
a  very  remarkable  thing,  and  cannot  be  accounted 
for  if  such  a  right  as  the  plaintiffs  contend  for 
did  not  exist.  Further,  there  is  this  :  in  the  year 
1862  there  were  two  recalcitrant  butchers,  who 
resisted  the  right  of  the  corporation,  and  the  cor- 
poration then  insisted  upon  their  right,  and  these 
butchers  acquiesced,  and  paid  the  dues  claimed. 
They  did  not  shut  up  their  shops,  they  continued 
to  have  them  opened,  but  upon  the  terms  of 
making  compensation  to  the  plaintiffs  upon  the 
footing  that  the  plaintiffs  were  entitled  to  the 
right  they  now  claim.  It  is  a  possible  observation 
to  make,  was  it,  or  was  it  not,  much  better  for 
them  to  pay  the  trifle  they  had  to  pay,  than  run 
the  risk  of  litigation  with  a  corporate  purse  ?  I 
think  that  is  a  just  remark ;  but  then  it  is  almost 
met  by  this,  that,  at  the  present  moment,  this 
defendant  does  not  think  so,  and  I  do  not  know 
why  we  should  say  his  predecessors  in  the  butcher 
trade  mav  not  have  had  the  same  opinion,  and 
have  acquiesced  in  it,  because  they  knew  the  cor- 
poration were  right.  But  suppose  it  is  a  piece  of 
evidence  which  admits  of  the  observation  Mr. 
Murphy  made,  what  else  oan  a  plaintiff  prove  in 
suoh  a  case?  He  cannot  prove  more  than  that 
he  has  asserted  his  title  when  the  occasion  has 
arisen,  and  that  assertion  has  been  acquiesced  in. 
If  evidence  of  title  were  to  be  met  by  such  aricu- 
ments  as  this,  I  am  not  sure  it  would  not  weaken 
the  title  of  the  best  estates  in  the  world,  because, 
when  a  man  was  found  trespassing,  and  was  sued* 
and  gavo  in  in  respect  of  it,  and  the  owner  of  the 
property  relied  upon  that  as  proving  possession, 
it  mig..t  be  said,  "  It  was  much  better  for  the 
man  to  pay  you  a  few  shillings  than  to  fight 
you."  Assuming,  for  the  reasons  I  have  given, 
that  there  was  a  good  Saturday  market  here,  and 
assuming,  as  I  think  we  are  bound  to  do,  there 
might  be  such  a  right  attached  to  the  person 
entitled  to  a  market  as  the  one  claimed,  it  really 
does  seem  to  me  the  plaintiffs  have  proved  it, 
and  I  agree  that  the  evidence,  when  appreciated, 
is  stronger  than  in  the  case  of  Moeley  v.  Walker 
(uhi  swp.).  As  I  have  said  before,  the  judgment 
of  Gleasby,  B.  and  Hawkins,  J.  was  founded  upon 
this,  that  the  earliest  evidence  of  enjoyment  was 
in  1848.  If  that  had  been  so,  and  it  had  been  left 
uncertain  what  had  been  the  practice  of  the 
butchers  and  the  corporation  prior  to  1848,  and 
within  the  time  of  living  memory,  I  should  have 
thought  it  was  a  very  different  case ;  but  the 
evidence  being  as  I  have  pointed  out,  it  seems  to 
me  we  ought  to  give  judgment  for  the  plaintiffs. 

Baogallay,  L.J. — I  am  of  the  same  opinion,  and 
have  very  few  words  to  add.  I  entirely  assent  to 
the  principle  of  law  applicable  to  cases  of  this 
kind,  as  enunciated  by  Gleasby,  B.,  first,  that  the 
mere  grant  to  a  man  does  not,  of  itself,  confer  a 
right  to  prevent  persons  selling  in  their  shops  on 
market  days,  though  within  the  town  or  manor 
where  the  market  might  be  held ;  and  secondly, 
that  such  right  may  be  acquired  by  immemorial 
enjoyment  or  prescription.  I  agree  in  almost  all 
the  conclusions  which  the  Court  of  Exchequer 
drew  from  the  facts  not  in  dispute  before  them. 
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I  aooede  to  the  condnsion  arrived  at,  that  it  was 
clear  the  plaintiffs  were  entitled  to  a  market  on 
Saturdays,  with  or  without  the  incident  claimed. 
I  think  I  may  say  I  agree  with  all  the  conclu- 
sions drawn  from  the  facts,  with  one  exception,  to 
which  the  Lord  Justice  has  referred.  It  appears 
to  me  the  misapprehension  as  regards  that  fact 
may  have  easily  arisen.  I  presume  the  Gourt  of 
Ibcchequer  had  before  them,  as  we  have  before  us, 
a  document  of  some  five-and-twenty  pages  of 
printed  matter.  There  were  only  three  witnesses 
called.  The  evidence  of  the  town  clerk,  who 
became  town  clerk  in  1848,  and  who  spoke  to  the 
time  during  which  he  knew  the  borough,  occupied 
fourteen  or  fifteen  pages  of  the  evidence.  Then  at 
page  17  there  are  a  dozen  lines  only  of  the 
evidence  of  John  Bobins,  who  proved  all  the 
circumstances.  There  is  aho  this,  Mr  Eobins  was 
not  cross-examined  upon  his  evidence.  Thereupon 
Mr  Herschell,  who  appeared  for  the  plaintiffs,  said, 
"  As  my  friend  does  not  cross-examine,  I  do  not 
call  any  more  witnesses  on  this  point."  It  is 
clear  the  evidence  of  this  Mr.  Robins  escaped  the 
notice  of  the  Exchequer,  and  Mr.  Jenkins  being, 
as  they  thought,  the  only  witness  who  spoke  to 
what  was  the  custom  during  the  time  he  had 
known  the  borough,  they  wenb  upon  his  evidence. 

Thbsiobb,  L.J. — ^I  am  of  the  same  opinion. 
Inasmuch  as  there  really  is  no  difference,  as 
regards  the  law,  between  the  view  taken  in  this 
court  and  that  taken  in  the  court  below,  the 
whole  question  resolves  itself  into,  what  was 
proved  at  the  trial?  and  I  entirely  agree  in 
what  has  fallen  from  Bramwell,  L.J.  I  would 
merely  say  this,  the  view  we  take  of  the  facts  is 
the  view  which  was  taken  by  Lord  Goleridge,  who 
tried  the  case.  I  find  at  the  end  of  the  case  he 
says  this  :  "  Whatever  may  be  said  of  the  lesral 
origin  of  this,  and  whatever  the  rule  of  law  may 
be,  the  fact  is  proved,  that,  for  a  great  number  of 
years  past,  and  no  time  is  shown  at  which  it  did 
not  happen,  this  custom  at  Fenryn,  of  shutting  up 
the  butchers'  shops  on  Saturday,  and  going  into 
the  market,  or  paying  as  if  they  went  into  the 
market,  is  proved  beyond  all  doubt."  It  appears 
to  me,  as  has  been  suggested  by  Baggallay,  L.  J., 
that  the  mistake  in  the  court  below  must  have 
arisen  from  not  having  appreciated  the  evidence 
given  by  Mr.  Bobins,  which  was  very  short ;  and  it 
IS  to  be  observed  that  at  the  close  of  his  evidence, 
there  being  no  cross-examination,  further  evidence 
as  to  what  the  facts  were,  as  regsods  this  shutting 
up  of  the  butchers'  shops,  was  stopped  by  Mr. 
Herschell,  who  was  the  counsel  for  the  plaintifis. 

Judgment  reversed. 

Solicitors  for  the  plaintiffs,  Oregory,  BowcUffe, 
and  Co,,  for  G.  A.  Jenkins,  Town  Glerk,  Peniyn. 

Solicitors  for  the  defendant,  Harris  and  PoweU, 
for  DoheU,  Truro. 
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Feb,  22  and  23, 1878. 

(Before  Fbt,  J.) 

Attobney-G-eneral  v.  Biphosfhated  Guavo 

GOMFAlfT.  (a) 

Right  of  wa/y — Contract  to  dedicate  to  the  pMic — 
Purchaser  for  value  without  notice. 

B.,  in  possession  of  certain  property  under  an 
agreement  for  a  leasee  contracted  to  tncJee  a  road, 
and  throw  it  open  to  the  public  in  place  of  one 
which  he  stopped  up.  The  road  was  made  and 
used  by  the  public  to  the  date  of  the  aeiion.  After 
it  was  made  a  lease  of  the  property  was  granted 
to  B.  "  subject  to  existing  rights  of  way."  The 
lease  referred  to  a  plan  of  the  property  on  which 
the  road  was  shown,  but  it  was  marked  **  private 
road." 

Held,  that  the  contract  was  binding  on  B.,  and 
those  claiming  under  him  with  notice. 

Held,  also,  that  the  effect  of  the  words  in  the  lease 
alone  would  have  been  to  put  a  purchcLser  on 
inqwry  ;  but  thai  the  descrtption  of  the  road  on 
the  plan  was  to  take  away  that  effect,  and  that 
the  user  by  the  public,  which  had  been  proved, 
was  not  sufficient  to  affect  a  purchaser  with  notice 
that  tlie  road  was  public. 

Held,  also,  that  a  purchaser  for  value  with  notice 
was  protected  by  the  want  of  notice  in  the  vendor. 

This  was  an  information  and  bill  filed  in  Sept 
1874,  by  the  Attorney-General,  at  the  relation  of 
the  vestry  clerk  of  East  Greenwich  as  informant, 
and  the  vestry  clerk  as  plaintiff,  claiming  an  in- 
junction to  restrain  the  defendants  from  obstruct- 
ing a  road  which  crossed  certain  land  of  which 
they  were  lessees,  and  over  which  it  was  alleged 
the  publico  had  a  right  of  way. 

In  1864  the  trustees  of  Morden  Gollege,  who 
were  owners  in  fee  of  the  land  in  question, 
agreed  to  demise  it  to  Gapt.  Blakely  for  eighty 
years,  from  the  25th  March  of  that  year.  Gapt 
Blakely  wished  to  divert  a  publio  footpath  which 
crossed  the  property,  and  in  the  document  sub- 
mitted by  him  to  the  vestry  and  the  other  neces- 
sary authorities  he  proposed,  ''If  the  said  old 
highway  and  footway  be  so  stopped  up  and 
diverted  as  aforesaid,  to  give  and  make  a  new 
roadway  to  the  waterside,  forty  feet  in  width  be- 
tween the  places  marked  with  the  letters  D  and 
E  respectively  in  the  said  plan,  and  to  throw  the 
same  open  to  the  publio."  This  was  assented  to 
by  the  vestry  in  Deo.  1864,  and  sanctioned  by  ihe 
court  of  quarter  sessions  in  April  1865.  The  foot- 
way having  been  diverted  ana  the  new  road  made, 
on  the  14th  May  1866,  the  trustees  of  Morden 
Gollege  executed  a  lease  of  the  property  to  Gapt 
Blakely,  in  which  it  was  described  as  "  all  that 
piece  of  land  as  the  same  is  more  particularly 
delineated  in  the  plan  drawn  in  the  margin 
hereof,"  and  was  demised  **  subject  to  the  existing 
rights  of  way  over  it."  The  new  road  was  shown 
on  the  plan  and  marked  "  private  road." 

Gapt.  Blakely  afterwards  assigned  the  lease 
for  value  to  the  Blakely  Ordnance  Gompany,  who 
had  no  notice  of  his  agreement  with  the  vestry, 
or  of  the  existence  of  a  right  of  way  over  the  road, 
except  what  was  conveyed  by  the  lease  itself  and 
an  actual  inspection  of  the  property. 

(a)  Beported  br  W.  C.  Biss,  Eiq.,  Biiiifter-at-lAW. 
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After  Bdreral  other  assignments  the  lease  be- 
came Tested  in  Mr.  Wegaelin.  The  defendants 
were  his  snb-lessees,  and  tney  obstructed  the  road. 
The  mesne  assignees  bought  under  the  description 
and  plan  in  the  original  lease;  but  Weguelin 
bought  under  conditions  of  sale,  and  a  new  plan 
which  showed  the  road  with  a  ferry  at  the  end 
of  it. 

The  defendants  contended  that  there  was  no 
contract  which  bound  Blakelj  or  those  claiming 
under  him,  and  that  the  question  was  solely  one 
of  dedication. 

Norih,  Q.G.  and  Speed,  for  the  informant  and  the 
plaintiff,  contended  that  the  defendants  had  notice 
of  th3  contract  and  of  the  existence  of  the  road, 
as  the  lease  was  granted  "subject  to  existing 
rights  of  way,"  which  put  them  and  their  pre- 
decessors on  inquiry.  Further,  the  road  had  been 
need  by  the  public  for  some  time,  and  the  plan 
under  whioh  Weguelin  bought  gave  him  notice. 

Fischer,  Q.G.,  PatcheU,  Q.O.,  and  Kingdon,  for 
the  defendants,  contended  that  on  the  plan  on  the 
lease  the  road  was  marked  "priyate,  therefore 
subsequent  purchasers  had  no  notice.  The  road 
had  not  been  used  in  such  a  manner  as  to  give 
notice  of  its  being  a  public  road. 

Speed  in  reply. — ^The  words  in  the  lease,  "  sub- 
ject to  existing  rights  of  way,"  put  the  defen- 
dants and  their  predecessors  on  inquiry.  [Fkt,  J. 
referred  to  Jones  v.  Smith  (1  Fb.  244)  and  that 
class  of  cases,  with  reference  to  a  party  being 
relieved  from  notice  of  the  contents  of  a  deed, 
which  might  or  might  not  affect  the  property, 
by  a  statement  bond  fide  believed  that  the  deed 
did  not  affect  it.]  The  word  "  private  "  had  only 
a  limited  meaning,  as  a  road  might  be  private 
property  although  there  were  rights  of  way  over  it. 

Fkt,  J.,  after  stating  the  facts,  and  that  in  his 
opinion  there  was  a  contract  between  the  vestry 
and  Blakely  that  he  should  form  a  road  and  dedi- 
cate it  to  the  public,  which  contract  might  be  en- 
forced against  Blakely  and  agunst  every  person 
who  took  the  land  to  which  he  became  entitled 
under  his  agreement  with  notice  of  that  contract, 
continued  : — ^Now  the  only  question  I  have  to  con- 
sider is,  whether  or  no  the  defendants  are  entitled 
to  say  tiiac  they  are  purchasers  for  value  without 
notice.  The  first  step  in  that  inquiry  of  course 
arises  on  the  lease  of  May  1866,  whether  from  that 
lease  every  subsequent  purchaser  must  be  deemed 
to  have  notice.  Liow  that  lease  describes  the  pro- 
perty as  "  subject  to  existing  rights  of  way  over 
the  said  land,"  and  if  the  matter  had  stopped 
there  I  should  have  held  that  every  person  who 
took  a  title  derived  from  that  lease  was  bound  to 
make  this  inquiry:  What  were  the  rights  of 
way  over  that  land  .existing  on  the  14<tn  May 
1866  f  And  whether  they  did  make  the  inquiry 
or  not,  they  would  be  affected  with  notice  of  the 
information  they  would  have  received  on  making 
that  inquiry,  lout  it  appears  that  the  premises 
BO  demised  were  described  in  the  lease  as  "  a  piece 
or  parcel  of  marsh  land  in  the  county  of  Kent, 
with  the  several  messuages  or  tenements,  factories, 
workshops,  and  buildings  thereon  erected  and  built 
SB  the  same,  are  more  particularly  delineated  and 
described  in  the  plan  drawn  in  the  margin  hereof." 
When  I  look  at  the  plan  drawn  in  the  margin 
hereof,  I  find  that  the  road  dealt  with  by  the 
contract  of  1865  appears,  but  it  appears  and  is 
described  as  a  "  private  road."    Now  the  effect  of 


that  description  seems  to  me  to  amount  to  this : 
It  seems  to  me  to  say  to  everybody  who  looks  at 
the  deed  and  the  plan,  that  although  you  will  find 
a  road  physically  existing  upon  the  land,  that  road 
is  a  road  for  the  use  of  the  owner  of  the  estate, 
over  which  no  third  person  has  any  right  of  way. 
It  says  in  short,  that  although  there  are  existing 
rights  of  way,  or  may  be  existing  rights  of  way 
over  the  land,  there  is  no  existing  right  of  way 
down  that  private  road.  The  road  is  there  for  the 
use  of  the  owner  of  the  land,  the  road  is  there 
free  from  any  right  of  way  in  anv  other  person 
over  it — it  is  private.  "Private  implies  that 
nobody  else  has  any  ri^ht  over  it.  To  my  idea 
it  means  privacy.  But  it  is  further  to  be  observed 
according  to  the  case  of  plaintiff  and  of  the  defen- 
dant, at  that  time  other  rights  of  way  existed; 
therefore  there  was  enough  to  satisfy  those  words 
in  the  lease :  '*  subject  to  all  existing  rights  of 
way."  It  appears  to  me  that,  while  it  says  that 
there  are  rignts  of  way,  it  also  says  that  there  are 
no  rights  of  wav  over  this  private  road.  Therefore 
it  seems  the  lease  did  not  carry  notice  to  this 
company  of  any  rights  of  way  existing  under 
this  contract.  It  £d  more;  it  negatived  the 
existence  of  that  right  of  way.  Of  oourse 
Oapt.  Blakely,  the  lessee  under  that  lease, 
could  not  say  that  he  had  not  notice  of  that 
contract,  because  he  was  a  party  to  it ;  but  ho 
assigned  the  lease  to  the  Blakely  Ordnance  Com- 
pany. Now  is  there  any  evidence  to  bring  home 
to  my  mind  that  the  Blakely  Ordnance  Company 
took  with  notice  in  effect  either  of  the  contract 
or  of  an  existing  right  of  way  P  With  regard  to 
the  contract,  there  is  not  a  tittle  of  evidence  to 
show  that  they  knew  anything  about  it.  With 
regiuti  to  the  public  right  of  way,  there  is 
this,  that  undoubtedly  at  that  time  persons 
occasionallv  used  the  road;  but  upon  the 
whole  of  tne  evidence  I  come  to  the  conclusion 
that  the  user  was  not  of  the  description  which 
would  necessarily  bring  to  the  mind  of  a  person 
who  inspected  the  property  the  knowledge  that 
there  was  a  public  highway.  It  was  a  short  piece 
of  road  leading  up  from  the  river,  at  which  end 
there  had  been,  or  perhaps -was  then,  a  temporary 
jetty ;  at  the  other  end  of  it  was  a  public  footpath, 
and  if  men  did  land  at  that  spot  occasionally  there 
would  be  a  trespass  of  that  description  that  a 
reasonable  owner  would  not  be  likely  to  interfere 
'With.  I  must  couple  that  with  the  met  that  it  is 
in  evidence  before  me  that  before  these  buildings 
were  erected,  watermen  would  land  passengers 
anywhere  where  they  oould  find  a  place  hard 
enough,  at  any  place  where  they  oould  get  to  the 
bank  without  sticking  in  the  mud.  Under  those 
circumstances  that  user  of  this  piece  of  road 
would  not  carry  to  the  mind  of  a  person  the 
existence  of  a  public  highway.  There  is  no  evi- 
dence whatever  to  show  that  the  Blakely  Ord- 
nance Company  took  from  Capt.  Blakely  with 
notice.  The  same  observation  applies  with  regard 
to  the  assignment  of  the  Blakely  Company  to  the 
Agra  BanK  and  Mr.  Dent.  I  have  no  evidence 
beyond  that  of  the  description  in  the  lease,  to 
which  I  have  referred  to  affect  them  with  notice. 
But  when  I  come  to  the  assignment  of  the  Agra 
Bank  and  Dent  to  Weguelin  the  matter  is  in  a 
somewhat  different  position,  because  it  appears 
that  Weguelin  bought  under  conditions  of  sale 
and  a  plan,  and  that  plan  undoubtedly  did  repre- 
sent that  there  was  a  ferry  at  the  end  of  this  road. 
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and  I  am  not  prepared  at  the  present  moment  ) 
to  say  that  there  might  not  have  been  notice  that 
there  was  a  right  of  way  over  the  land  from  the 
ferry  to  the  nearest  highway.  Bat  that  appears 
to  be  immaterial,  and  for  this  reason :  I  conceive 
that  where  A.  buys  without  notice,  and  sells  to 
B.,  who  has  notice,  B.  sells  free  of  notice.  That 
is  well  ascertained  law;  and  if  that  is  the  law 
with  regard  to  one  kind  of  incumbrance,  it  is  the 
same  with  regard  to  another  kind  of  incumbrance. 
The  reason  of  that  law  is  evident.  If  it  were  not 
so,  the  right  of  the  person  who  purchased  without 
notice  would  be  limited — his  market  would  be 
limited.  That  is  the  general  principle  of  law; 
therefore  it  is  immaterial  for  me  to  determine 
whether  Mr.  Weguelin  had  or  had  not  notice.  If 
Mr.  Weguelin  was  entitled  to  hold  free  of  notice, 
it  follows  that  persons  holding  from  him  are  also 
free  of  notice.  In  the  result  I  hold  that,  although 
there  was  a  contract  which  originally  might  have 
been  enforced  against  Gapt.  Blakely,  it  cannot 
be  enfoiced  against  the  defendants,  because  they 
are  purchasers  for  value  without  notice.  I  give 
judgment  for  the  defendants  with  costs. 

Solicitors  for  the  informant  and  plaintiff,  W, 
Briatow. 
Solicitors  for  the  defendants,  Mark  Shepherd. 


QUEEN'S  BENCH  DIVISION. 

Satwday,  May  II,  1878. 

Bradlet  (app.)  v.  Metropolitan  Board  of 
Works,'  Greenwich  District  (resps.)  (a) 

Metropolitan  sewers,  expense  of  eonstruetion  of— 
Apportion/ment  by  vestry  amongst  owners — No 
limit  of  time  for  apportiantment — Metropolitan 
Management  Act  1861  (25  ^  26  Vict,  e.  1()2),  ss. 
52,  53. 

By  sect.  53  of  the  Metropolitan  Management  Act 
1861  (25  ^  26  Viet  c.  102),  "  where  any  sewer 
shall  he  constructed  by  any  district  hoa/rd  in  a 
street  in  which  previously  to  stMh  construction 
there  have  been  no  sewers,  but  sev>ers  rates  have 
been  levied,  the  expense  of  constructing  such  sewer 
.  .  .  .  shailbe  borne  in  part  only  by  the  owners 
of  the  houses  abutting  on  such  street,  and  the 
amount  to  be  borne  by  su^h  owners  shall  be  deter- 
mined  by  the  district  hoard  in  each  particular 
case,  and  the  amount  so  charged  shaU  be  payable 
either  before  the  works  shaU  be  commenced,  during 
their  progress,  or  after  their  completion,  as  the 
board  shaU  determine,  either  in  one  sum  or  by 
instalments  within  such  period  not  exceeding 
twenty  years  as  the  board  shall  direct,** 

In  1868  a  sewer  was  constructed  by  the  respondents 
in  a  street  in  which  the  appellant  owned  a  house 
within  the  meaning  of  the  above  section.  In  1876, 
the  appellant  still  remaining  owner  of  the  house, 
an  apportionment  was  m>ade  upon  him  by  the 
respondents  of  the  expense  of  the  sewer. 

Held,  that  the  apportionment  was  not  too  late,  and 
that  tliere  was  no  time  limited  within  which  such 
an  apportionment  must  he  made. 

This  was  a  case  stated  by  a  police  magistrate. 

I.  On  the  28th  March  1878  the  appellant  was  sum- 
moned upon  a  complaint  charging  that  on  the  2l8t 
March  1878  he  refused  to  pay  18Z.  186.  5/2.,  being 
the  amount  charged  upon,  and  to  be  contributed  by 
him  as  owner  of  a  house  forming,  and  certain  lands 

(a)  Reported  \tj  J.  X.  Lblt.  Esq.,  Bazrister-at-lAw. 


abutting  on,  a  street  called  St.  John's  Park,  in  the 
parish  of  Greenwich,  Kent,  being  a  proportion  of 
the  expense  of  constructing  a  sewer  for  the  drain- 
age oi  the  street,  and  the  works  appertaining 
thereto.  Upon  the  hearing,  on  the  3rd  Api^ 
1878,  I  made  an  order  upon  him  for  the  payment 
of  the  sum  of  182.  18«.  bd,  in  the  terms  of  the 
summons. 

2.  In  1S68  the  board  constructed  a  sewer  in 
and  for  the  drainage  of  St.  John's  Park,  the 
said  St.  John's  Park  being  a  new  street  within 
the  meaning  of  the  Metropolitan  Management  SsA 
1855  (18  &  19  Yict.  c.  120),  and  the  Metropolitan 
Management  Amendment  Act  1862  (25  &  26  Yict. 
c.  102),  ss.  52  and  53.  (a)  In  such  new  street  there 
had  been  no  sewer  previously  to  the  constmction  di 
the  said  sewer,  in  which  sewers  rates  had  been 
levied  between  the  1st  Jan.  1863  and  the  Slst 
Dec.  1869. 

3.  The  sewer  was  constructed  under  a  contract 
for  th6  construction  of  sewers  in  ninety-nine  streets 
within  the  district  of  the  board,  some  of  such 
streets  being  old  streets  and  some  new  streets 

(a)  The  following  is  the  text  of  the  eectiona  lef ened  td : 

Sect.  52  :  Where  aay  tewer  shall,  after  the  pasnng  of 
thie  Act,  be  oonstrncted  by  any  veetry  or  district  boerd  in 
or  for  the  drainage  of  any  new  street,  or  of  any  house  or 
houses  erected  sinoe  the  1st  day  of  Ja]Ei.  1856,  the  ezpense 
of  constrnoting  such  sewer  and  the  works  i^pertBiniiig 
thereto,  indnding  the  oosts  of  grnUies,  side  eatranoss, 
len^hs  of  sewer  at  the  intersection  of  streets,  and  other 
incidental  charges  and  expenses,  shall  be  borne  sad 
defrayed  by  the  owners 'of  snch  street  or  houses,  and  of 
the  Uuid  bounding  or  abutting  on  such  street  reepeetiTely, 
and  the  said  expenses  shall  be  apportioned  by  tne  vestry 
or  district  board  in  such  proportions  as  they  may  deem 
just,  and  the  amount  charged  upon  or  payable  in  respect 
of  each  house  or  premises  shaJl  be  payable  before  the 
works  shall  be  commenced,  during  their  progress,  or  sfter 
their  oompletion,  as  the  vestry  or  district  board  shsll  in 
each  case  determine,  either  in  one  sum  or  by  instalmentB, 
within  such  period  not  exceeding  twen^  years  as  the 
vestry  or  dislariot  board  shaU  direct ;  and  any  such  sun 
or  instalments  shall  be  recoverable  from  the  present  or 
an^r  future  owner  of  the  said  house  orpremisea  either  hj 
action  at  law,  or  in   a    summary  manner  before  a 

t'ustice  of  the  peace,  at  the  option  of  the  vesta7  or 
»oard. 

Sect.  53 :  "Where  any  sewer  shall  be  constructed  hy 
any  vestry  or  district  board  in  a  street  in  which  pre- 
viouslv  to  such  construction  there  had  been  no  sewer, 
or  only  an  open  sewer,  but  where  sewera  rates  haie 
been  levied  previously  to  sueh  oonstruotaon,  the  ex> 
pense  of  oonstrocting  such  sewer  and  the  works 
appertaining  thereto,  including  the  cost  of  gnlliee, 
Bide  entrances,  lengths  of  sewer  at  the  intereection 
of  streets,  and  other  incidental  charges  and  expenses, 
shall  be  boma  and  defrayed  in  part  only  by  the  owners 
of  the  houses  situate  in  and  ox  the  land  bounding  end 
abutting  on  such  street  respectively;  and  the  amount 
to  be  borne  h^  such  owners  shall  be  determined  by  the 
vestry  or  district  board  in  each  particular  case,  and  the 
residue  of  snch  expenses  shall  he  defrayed  b;^  tiie  vett^ 
or  district  board  out  of  the  sewers  rates  levied  in  their 
parish  or  district ;  and  the  amount  so  charged  by  the 
vestry  or  district  board  upon  or  in  respect  of  each  hoose 
or  premises  shall  be  pa^aole  either  before  the  works  be 
commenced,  during  their  progress,  or  after  their  oomple- 
tion, as  the  vest^  or  board  in  each  case  determuie, 
either  in  one  sum  or  by  instalments  within  such 
period  not  exceeding  twenty  years  as  the  vestry  or  bosrd 
shall  direct ;  and  any  such  sum  or  instalment  shall  be 
recoverable  from  the  present  or  any  future  owner  of  such 
house  or  premises,  either  by  action  at  Uw  or  in  a  som- 
mary  manner  before  a  justice  of  the  peace,  at  the  option 
of  the  vestry  or  board :  Provided,  that  no  street  or  pro- 
perty in  respect  of  which  sewers  rates  have  been  levied 
for  five  years  prior  to  the  first  day  of  Januazy  1856  shall 
be  subjent  to  be  charged  under  the  provisions  oontaised  in 
this  section. 
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within  the  meaning  of  the  Acts,  and  completed  on 
or  abont  the  Ist  Deo.  1868. 

4.  On  the  14th  Jan.  1866,  and  before  the  making 
of  the  contract,  the  board  resolved  that,  in  order  to 
carry  into  effect  the  provisions  of  the  MetropoHs 
Management  Act  1862,  with  regard  to  the  expenses 
of  constmcting  sewers  in  new  streets,  where  there 
had  been  previonslyno  sewer  or  only  an  open  sewer, 
a  person  shoald  be  appointed  with  aireotions  to  lay 
before  the  board  a  correct  statement  of  all  streets 
formed  or  laid  oot  since  the  7th  Aug.  1862,  so  that 
the  board  might  determine  npon  the  proper 
charges  under  the  authority  of  the  statute. 

5.  On  the  1st  Dec.  1869,  at  a  special  meeting  of 
the  board,  resolutions  were  passed,  that,  in  the 
several  streets  in  the  district  in  which  sewers 
had  been  constructed  by  the  board,  but  in  which 
sewers  rates  had  been  levied  between  the  1st 
Jan.  1851  and  31st  Dec.  1855,  the  owners  of  land 
and  houses  therein  be  charged  30  per  cent,  of  the 
cost  of  such  sewers;  between  the  1st  Jan.  1856  and 
the  Slst  Dec.  1858,  40  per  cent.,  between  the  1st 
Jan.  1859  and  the  31st  Dec.  1862,  60  per  cent., 
and  between  the  Ist  Jan.  1863  and  1869  90  per 
cent.,  together  with  all  incidental  expenses 
in  each'  case,  that  twelve  calendar  months  be 
allowed  to  owners  for  payment  of  the  charges  and 
expenses  to .  be  so  borne  by  them  respectively 
under  the  provisions  of  the  statute,  and  tnat  such 
payments  be  made  by  thre^  equal  instalments, 
that  is  to  say,  one-third  within  four  months  of 
the  date  of  the  board's  order,  one  other  third  at 
the  end  of  the  next  succeeding  four  months,  and 
the  remaining  one-third  at  uie  end  of  twelve 
months  from  the  same  date. 

6.  In  parsuance  of  these  resolutions  the  board 
from  time  to  time,  during  and  since  the  vear  1869, 
and  on  and  prior  to  the  14th  June  1876,  made 
various  apportionments  of  the  cost  of  certain  of 
the  sewerage  works  mentioned  in  the  contract 
amongst  the  persons  liable  to  contribute  to  such 
cost  under  25  &  26  Vict.  c.  102,  ss.  52,  53.  The 
works  mentioned  in  the  contract  were  in  the  first 
instance  paid  for  out  of  moneys  raised  upon 
the  credit  of  the  sewer  rates  of  the  parish  of 
Greeenwioh,  repayable  by  instalments  with  in- 
terest, and  all  moneys  which  had  been  received 
by  the  board  under  such  ap(>ortionments  have 
been  applied  so  far  as  they  would  go  by  the  board 
in  payment  of  the  instalments  and  interest,  and 
the  remainder  of  each  instalment  and  interest  has 
l)een  made  up  out  of  the  mortgaged  rates. 

7.  No  apponionment  in  respect  of  the  sewer  in 
St.  John's  rark  was  made  until  the  14th  June  1876, 
when  the  board  apportioned  90  per  cent,  of  the 
cost  of  constructing  the  sewer  in  such  street 
smongst  the  owners  of  the  houses  in  the  street, 
and  of  the  land  bounding  and  abutting  thereon, 
and  on  the  same  day  the  board  made  an  order 
(or  the  payment  of  the  amount  apportioned. 
Ihe  amount  so  charged  to  the  appellant  was 
1«.  IBs.  bd. 

8.  The  appellant  was  at  the  time  of  the  con- 
Btr action  of  the  sewer  and  of  making  the  appor- 
tionment, and  now  is,  the  owner  of  a  bouse  in, 
and  of  land  bounding  and  abutting  on,  the  street 
«*lled  St.  John's  Park. 

.  d*  The  appellant  contends  :  1.  That  the  appor- 
tionment of  the  14th  June  1876  is  bad,  inasmuch  as 
It  was  not  made  in  accordance  with  25  &  26  Vict. 
^  102,  and  that  the  owners  of  houses  and  lands 
bounding  and  abutting  on  the  street  called   St. 
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John's  Park  cannot  now  be  charged  with  the 
ccsts  of  the  construction  of  the  sewer  or  any  part 
thereof.  2.  That  the  costs  of  and  incidental  to 
the  construction  of  the  seizor  must  be  defrayed 
and  borne  by  the  Greenwich  District  Board  of 
Works,  and  paid  for  out  of  the  sewer  rates. 

10.  The  question  for  the  opinion  of  the  oourt 
is,  whether  the  apportionment  of  the  14th  June  is 
L  valid  apportionment 

J.  Brown,  Q.G.  (Bvron  with  him),  for  the  appel-  ^ 
laD.;,  argued  that  although  no  time  was  expressly 
limited  oy  the  statute  for  ascertaining  the  contri- 
bution payable  under  sect.  53,  a  reasonable  time 
was  intended,  and  that  upon  the  ground  of  public 
convenience  the  court  would  imply  such  reason- 
able time. 

ThUbrich,  Q.G.  (Petheram  with  him)  argued 
that,  as  the  statute  had  not  fixed  the  time,  the 
court  had  no  power  to  fix  it. 

/.  Brown,  Q.C.  in  reply. 

GocKSTTRN,  G.J. — I  am  clearly  of  opinion  that 
we  have  no  power  to  introduce  into  tne  statute  a 
limit  of  time  which  the  Legislature  have  not 
introduced,  and  it  is  beyond  aU  question  that  no 
limit  has  been  introduced  here.  If  the  board  were 
guilty  of  unreasonable  delay,  that  might  be  a 
ground  for  a  mandamus  calling  upon  them  to 
exercise  the  powers  of  the  Act.  But  however 
that  may  be,  this  appeal  wholly  fails. 

Mellob,  J.  —  There  might  be  cases  in  which 
a  delay  in  making  the  apportionment  would  be 
reasonable,  but  whether  the  delay  were  reasonable 
or  not,  I  feel  sure  that  we  have  no  power  to  in- 
validate an  apportionment  when  made,  for  no 
time  or  making  it  is  limited  by  the  statute. 

Judgment  for  the  respondents. 

Solicitors  for  the  appellant,   Rughes,  Hooker, 
and  Buttanshaw, 
Solicitor  for  the  respondent,  Bpeneer, 


Satufday,  June  22, 1878. 

(Before  Gockbubn,  G. J.,  Mellor  and  Lush,  JJ.) 

Spon  Laitb  Golliebt  Gomfant  (apps.)  v.  Bakeb 
AND  OTHEBs  (rosps.)  (a) 

Ooal  Mines  Regulation  Act  1872  (35  ^  36  Vict  c. 
76)  ss.  46-51 — Inspector's  jurisdiction — Remedy 
for  danger —  Withdrawal  of  workmen. 

The  appellants*  coal  mines  adjoin  coal  mines  &6- 
longing  to  other  persons,  which  have  been  long 
dieused.  Water  had  accumulated  in  one  of  the 
dissued  pit-shafts  which  communicated  with  the 
same  sea/m  as  the  appellants* ;  and  the  respon' 
dent,  one  of  Her  Majesty's  insvectors  of  mwies, 
gave  notice  thereof  to  the  appellants  under  sect, 
46  of  the  Mines  Regulation  Act  1872,  and  that 
he  was  of  opinion  that  the  WAtt&r  was  dangerous 
and  threattned  or  tended  to  the  bodily  injury  of 
the  workmen  employed ;  he  thereby  required  the 
appellants  forthwith  to  remedy  the  said  matter, 

Ths  appellants  were  convicted  upon  an  information 
for  failing  to  comply  vnth  this  requisition,  and 
the  quarter  sessions  on  appeal  quashed  the  con' 
viction,  subject  to  a  special  case.  The  quarter 
vesions  found  that  there  was  danger  to  the  appel- 
lants* workmen  from  this  accumulation  of  water ; 
that  the  appellants  had  uned  reasonable  diligence 
to  acquire  the  right  to  reduce  the  water,  but  had 

(a)  Reported  by  M.  W.  McKblulb,  Rna.,  BarriBter4it-Iiaw. 
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not  complied  wUh  the  notiee ;  and  tJMi,  nohoUh^ 
standing  the  request  of  the  inspector,  the  appeh 
Umts*  workmen  were  contintted  at  iheir  work, 
SM  Iper  Cockburr^  O.J.  amd  MeUor,  J.,  di$sen» 
tienie  Li*9h,  J.),  thai  ihe  aiUhority  to  an  wupeotor 
under  sect.  46  to  require  a  remeiy  for  a  danger, 
did  not  extend  to  the  withdrawal  of  loarkmen, 
which  is  expressly  provided  for  under  sect,  51, 
suh-seet.  6 ;  and  that  by  the  proviso  to  sect,  46  the 
conviction  could  not  be  sustained. 

'  This  was  a  speoial  oase  stated  by  the  Staffordshire 

aoarter  seesions  apon  aa  appeal  heard  on  the  15th 
lot.  1877,  against  a  oonviction  of  the  appellants 
bty  two  justices  of  the  ooantj,  dated  tne  2l8t 
Augast  1877i  made  under  the  Goal  Mines  Begu- 
lation  Act  1872.  On  the  hearing  of  the  said 
appeal,  the  said  oonrt  of  quarter  sessions  ordered 
that  the  said  oonviction  snoald  be  quashed  sub- 
ject to  the  following  special  case : 

1.  The  appellants  are  the  owners  and  ooonpiers 
of  the  lands  and  coal  mines  called  the  Spon-lane 
Colliery,  within  the  mines  inspection  district  oi 
South  Staffordshire  and  Worcestershire,  and  the 
respondent,  James  Philip  Baker,  is  Her  Majesty's 
Inspector  of  Mines  for  such  district.  The  other 
respondents  are  justices  of  the  connty  of  Stafford. 

2.  The  land^  and  ooal  mines  of  another  oolliery 
called  the  Bromford  colliery*  which,  prior  to  the 
12th  Jane  1877,  and  then  and  thereafter  were  and 
still  are  the  property  of  the  Blakely  Hall  Colliery 
Company,  adjoin  the  Spon-lane  colliery. 

3.  On  the  Spon-lane  colliery  are  two  perpen^ 
dicular  nit  shafts.  They  pass  from  the  surface  of 
the  earth  down  to  a  scam  or  vein  called  the  thick 
ooal,  lying  at  a  depth  of  365  yards  or  thereabouts 
beneath  the  surface.  One  pit  ^haft  is  used  for  the 
purpose  of  drawing  water  through  it  from  the 
mines,  the  other  pit  shaft  is  used  for  the  purpose 
of  working  the  mines  of  the  Spon-lane  colliery, 
by  raising  and  lowering  men  and  materials  through 
the  said  pit  shaft.  A  waterway  communicates  be- 
tween the  two  pit  shafts,  about  seventy- four  yards 
above  the  said  seam  or  vein. 

4  On  the  Bromford  oolliery  is  one  perpendiou 
lar  pit  shaft.  It  passes  from  the  surface  of  the 
down  to  the  same  seam  or  vein  which  under- 
lies both  collieries,  and  is  about  on  the  same 
level  as  the  pit  shafts  of  the  other  colliery, 
but  vthe  depth  varies  in  other  parts  of  the 
said  oollieries  on  account  of  the  inclination  of  the 
seam  and  the  faults  or  .dislooations  therein.  At 
the  dates  referred  to  in  paragraph  2,  the  pit  shaft 
of  the  Bromford  colliery  had  been  disused  nearly 
two  years,  and  water  had  accumulated  in  it.  Ad- 
joining the  Bromford  and  Spon-lane  collieries  is 
another  colliery  oalled  the  Littleton  Hall  Colliery, 
which,  prior  to  the  12th  June  1877,  mentioned  in 
paragraph  2,  and  then  and  thereafter  until  the 
5th  Sept  1877,  belonged  to  and  was  occupied  by 
Mr.  William  Henry  Dawes,  but  the  pit  shafts 
therein  ceased  working  shortly  after  the  stoppage 
of  the  working  at  the  Bromford  colliery. 

5.  Prior  to  the  dates  aforesaid,  much  of  the 
thick  coal  had  been  worked  and  gotten  of  the  said 
fieam  or  vein,  at  and  in  each  of  the  said  collieries, 
and  water  entering  into  and  accumulating  in  either 
of  the  said  oollieries  naturally  passed  fVom  one  to 
the  other  through  the  imperfectly  collapsed  gob 
and  hollows  of  the  workings  in  the  seam  as  afore- 
si'd. 

6.  Previous  to  the  matters    hereinafter   men- 


tioned, the  appellants*  pit  shafts  had  been  filled 
with  gob  or  soil  to  the  height  of  aboat  sersD^ 
and  seventy- five  yards  respectively  from  the 
bottom  of  the  pits ;  this  filluig  ezt^ding  np  to 
just  below  the  opening  of  the  headway,  but  water 
percolated  through  this  stopping  and  was  drained 
awi^y  in  the  usual  manner. 

7.  On  the  12tb  June  1877,  twelve  men  employed 
by  the  appellants  were  working  in  this  headway 
or  inset.  The  top  of  the  coluipin  of  .water  then  in 
the  Bromford  pit  shaft  was  120  yards  above 
the  level  of  the  entrance  to  the  headway  or 
in«et,  and  the  respondent.  James  Philip  Baker, 
considered  that  there  was  danger  of  the  flow  of 
water  from  this  pit  shaft  increasing  and  flooding 
the  headway  in  the  appellants'  colliery,  and  so 
endangering  the  lives  of  tne  men  working  therein. 

8.  The  Coal  Mines  Regulation  Aot  1872  (35  di?36 
Vict.  c.  76)  sect.  46,  applies  to  the  mines  afore- 
said, and  the  respondent  J.  P.  Baker  is  an  inspec- 
tor duly  appointed  under  sect.  43  of  the  A.ct.  The 
state  of  things  described  in  paragraph  7  is  not 
provided  agamst  by  any  express  provision  of  this 
Act,  or  by  any  special  rule. 

9.  Sect.  46  enacts  that : 

If  in  any  respect  (whioh  ii  not  provided  sgainst  by  aiqr 
ezpreas  provinon  of  this  Aot  or  bv  any  special  role)  any 
inapeotor  And  any  mine  to  whioh  thii  Act  applies,  or  bmj 
part  thereof,  or  any  matter,  thing,  or  praotioe  in  or  con- 
neoted  with  any  snch  anine  to  be  dangeroas  or  defective, 
so  aa  in  his  opinion  to  thraaten  or  tend  to  tiie  bodi^ 
injory  of  any  person,  snoh  inspector  may  give  notioe  in 
writing  thereof  to  tne  owner,  agent,  or  manager  of  the 
mine,  and  shall  state  in  tnch  notice  the  oarticolars  in 
which  he  considers  sncb  mine  or  any  part  thereof,  or  any 
matter,  thing,  or  practice  to  be  dangerous  or  defective, 
and  require  the  same  to  be  remedied ;  and  nnkes  the 
same  be  forthwith  remedied,  the  inspeotov  shall  also 
report  the  same  to  a  Secretary  of  State. 

If  the  owner,  agent,  or  manager  of  the  mine  objects  to 
remedy  the  matter  complained  of  in  the  notice,  he  may, 
within  twenty  days  after  the  receipt  of  snch  notioe,  eeod 
his  ohjeotion  in  writing,  stating  the  oronnds  thereof  to 
a  Seoretarr  of  State,  and  thereupon  tne  matter  shall  be 
determined  by  arbitration  in  manner  provided  by  this 
Act ;  and  the  date  of  the  receipt  of  such  objection  shall 
be  deemed  to  be  the  date  of  tne  reference. 

If  the  owner^  agent,  or  manager  fail  to  oomidy  either 
with  the  requisition  of  the  notioe,  where  no  olgeetkm  is 
sent  within  the  time  aforesaid,  or  with  the  award  made 
on  arbitration  within  twenl^  dj^  after  the  expiration  of 
the  time  for  objection  or  the  time  of  making  the  award 
(aa  tiie  case  may  bej  he  shall  be  guilty  of  aa  offenes 
against  this  Act,  and  the  notioe  ana  award  shall  reapeo- 
tiToly  be  deemed  to  be  written  notice  of  snch  offfeaoe. 

Proyided  that  the  court,  if  satisfied  that  the  owner, 
agent,  or  manager  has  taken  aotire  measures  for  oodu 
plying  with  the  notice  or  award,  but  has  not  with  reason" 
able  diligenoe  been  able  to  complete  the  works,  mav  ad- 
journ any  proceedings  taken  baore  them  for  pnnistiing 
such  offence,  and  if  the  works  sre  completed  within  a 
reasonable  tune  no  penalty  shall  be  inflicted. 

No  person  shall  be  precluded  by  any  agreement  from 
doin|r  such  acts  aa  may  be  necessary  to  comply  with  tht 
proTisions  of  this  section,  or  be  liable  under  anyoontraet 
to  any  penalty  or  forfeiture  for  doing  such  aots. 

10.  On  the  said  12th  June  1877,  the  respondent 
James  Philip  Baker,  having  asoertained  or  be- 
lieving that  the  facts  stated  in  paragraph  7  then 
existed,  gave  to  the  appellants  the  following  notioe 
in  writing : 

Ooal  Mhies  Begnlation  Act  1872, 
85  &  36  Vict.  c.  76,  s.  46. 
Notioo. 
To  the  Spon-Iaae  Collieiy  Company,  Limited,  ownetsof 

the  Spon-lane  oolliery  or  mine. 
Whereas^  on  insneotion  and  information  in  respeot  to 
the  noDiiition  of  the  abo^e- mentioned  mine,  I  find  the 
foUowiog  matter,  via. :  That  a  serious  and  inoroatisg 
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■WBMnlfttian  of  WBler  exiBta  neur  to  <ttinooimMtio&  with 
jovr  miniDg  works  at  the  abore-iuuned  oolUery,  and 
whloh  maj  mah  into  jour  mine  or  pit  shaft  and  orer- 
whelm  9retytMns  and  ererrbedy  therein,  and  whereas 
I  am  of  optnion  that  the  said  matter  Is  dangerous ,  and 
threatana  or  tends  to  the  bodily  injnij  of  tM  workmen 
or  any  other  persons  emplcnred  therein  and  ^ereat,  now 
I  hereby  give  yon  notice  forthwitii  to  remedy  the  said 
matter.  Jaicbs  P.  Baxbb, 

H  M.  Inspector  of  Mines  for  the  District  of 

South  Staffordshire. 
12th  June  1877. 

11.  This  uotioe  was  sent  by  post  and  received 
by  the  appellants  on  the  13th  Jane  1877.  The 
Bocutnnlation  of  water  mentioned  in  the  said  notice 
was  not  immediately  rednced,  and  the  respondent 
J.  P.  Baker  report^  the  same  to  a  Secretary  of 
State.  The  appellants  did  not  within  twenty 
days  of  the  receipt  of  this  notice  or  at  any  time 
send  any  objection  in  writing  stating  the  grounds 
thereof  to  a  Secretary  of  State. 

12.  The  appellants  having,  in  the  opinion  of  the 
respondent  J.  P.  Baker,  failed  to  comply  with  the 
requisition  of  the  notice,  he  laid  an  information  in 
writing  against  them  on  the  10th  Aug.  1877,  be- 
Tore  a  jastice  of  the  peace  for  the  said  coonty. 

13.  The  appellants  were  summoned  to  answer 
the  charge^  acd  appeared  before  the  respondents, 
two  juBtioes  of  the  peace  for  the  county,  on  the 
2lBt  Aug.  1877,  when  the  case  was  heard  and  the 
appellants  convicted  as  above  stated. 

14.  The  appellants  gave  the  necessary  notices 
and  recognizance  and  appealed  against  the  con- 
viction to  the  next  court  of  quarter  sessions  for 
the  county. 

15.  The  appeal  was  heard  on  the  17th  Oct.  1877 ; 
evidence  was  given  showing  the  situation  of  the  re- 
spective pit  shafts  to  be  as  described  in  paragraphs 
4f  5,  6,  7,  and  8  of  this  case  ;  the  accumulatiun  of 
water  in  the  Bromford  pit  shaft,  the  rate  of  influx 
into  the  appellants'  pit  shafts ;  and  that,  save  for 
a  period  of  a  few  days,  during  which  they  were 
withdrawn,  the  men  continued  at  woric  in  the 
beadway.  It  appeared  that  on  the  8th  June,  the 
respondent  J.  P.  Baker,  at  an  interview  with  the 
ftppellantfl,  discussed  the  possibility  of  erecting  a 
dam  in  their  pits  to  exclude  the  water,  and  the 
Appellants  were  quite  willing  to  erect  such  a  dam, 
but  it  was  ultimately  thought  by  all  parties  that 
BQoh  an  expedient  would  not  be  satisfactory,  and 
the  idea  was  abandoned.  Upon  receiving  the 
notice  above  set  forth,  the  appellants  entered  into 
negotiations  with  the  owners  and  managers  of  the 
Bromford  colliery  and  tried  to  make  arrangements 
for  the  raising  of  the  water  from  that  pit  shaft, 
and  so  reducing  and  removing  the  accumulation 
of  water  there.  Owing  to  the  pit  shaft  and 
machineij  in  the  Bromford  colliery  being  out  of 
Impair  this  could  not  be  done  without  executing 
considerable  worics,  which  would  occupy  some 
Dionthi>. 

,16.  The  appellants  then  entered  into  negotia- 
tions with  Mr.  William  Henry  Dawes  for  permis- 
>ioo  for  the  appellants  to  pump  the  water  out  of 
^e  pit  shaft  at  Littleton  Hall  Colliery,  but  were 
^used ;  upon  which  negotiations  for  a  purchase 
<tf  the  Littleton  Hall  pit  shaft  by  the  appellants 
Were  commeijced,  and  on  the  5th  Sept.  last  they 
entered  into  an  agreement  for  the  sale  to  them  of 
the  Bromford  colliery. 

17.  On  the  10th  Sept.  the  appellants  first  began 
to  draw  oat  the  water  from  the  pit  shafts  at  Little- 


ton Hall  colliery,  and  have  from  that  r.ime  reduced 
the  accumulation  of  water  complained  of. 

18.  It  was  proved  or  admitted  that  the  appel- 
lants, in  acting  as  above  stated,  had  takeA,  and 
were  prosecuting  practicable  measures  for  re- 
moving the  accumulation  of  water. 

19  It  was  contended  on  behalf  of  the  appel- 
lants that  the  conviction  must  on  any  view  of  the 
facts  be  erroneous,  as  no  offence  under  the  Act 
could  have  been  committed  till  long  after  the  12th 
of  August,  mentioned  in  the  information.  The 
court  of  quarter  sessions,  however,  heard  the 
appeal  on  the  merits  and  quashed  the  conviction. 

20.  The  court  found  as  follows:  *'That  there  was 
danger  to  workmen  from  a  serious  and  increasing 
accumulation  of  water ;  that  the  appellants  had 
used  reasonable  diligence  to  comply  with  the  in- 
spector's notice,  so  far  as  taking  means  to  reduce 
the  water,  but  nothing  was  done  down  to  Sept. 
10th  towards  reducing  the  water.  That  up  to 
that  time  723  tons  of  water  in  each  twenty-four 
hours  came  into  the  pit,  and  notwithstanding  the 
request  of  the  inspector,  the  men  were  oontinued 
at  their  work.'' 

The  question  for  the  opinion  of  the  ooart  was 
whether  the  order  of  the  court  of  quarter  sessions 
quashing  the  said  conviction  was  right.  If  the 
court  should  be  of  opinion  in  the  affirmative*  the 
said  order  was  to  be  affirmed. 

If  the  court  should  be  of  opinion  in  the  nega- 
tive, the  order  was  to  be  quashed,  and  the  original 
conviction  was  to  stand. 

The  information  of  the  respondent  J.  P.  Baker, 
mentioned  in  paragraph  13  of  the  special  case 
was: 

That  the  Spoo-lane  CoUiflrv  CompaDy  (Limited),  in  th 
oonnty  of  Stafford,  on  the  12th  day  of  August  1877,  than 
baiog  ownera  of  a  oolliery  oaUed  or  known  bv  the  name  o  f 
The  Spon  Lane,  dtnate  at  SpoO'lane,  ia  the  connty  of 
Stafford,  the  nme  beiog  a  ooalmine  or  oolliery  within  the 
tma  intent  and  laeauiog  of  the  Act  35  &  86  Yiot.  o.  76. 
did  then  and  there  negleot  to  observe  the  46th  seotion  of 
the  said  Act. 


Bosanquetf  for  the  appellants,  showed  cause 
against  the  rule  to  quash  the  decision  of  the 
quarter  sessions. — Sect.  46  is  directed  only  against 
a  danger  or  defect  in  or  connected  with  a  mine 
which  is  not  provided  for  by  any  express  provision 
of  this  Act ;  in  the  event  of  which,  the  inspector 
may  state  the  particulars  in  a  notice,  and  require 
the  same  to  be  remedied  by  the  owner,  agent,  or 
manager  of  that  mine.  The  quarter  sessions  have 
found  as  a  fact  that  the  appellants  had  used 
reasonable  diligence  to  comply  with  the  inspector's 
notice;  and  that  their  further  finding  that  the 
men  were  continued  at  their  work  is  immaterial, 
because  the  only  provision  in  ttie  Act  with  regard 
to  the  withdrawal  of  workmen  in  case  of  danger 
is  expressed  in  the  general  rules  contained  in 
sect.  51,  and  therefore  the  proceeding  in  this  case 
is  not  applicable.  fLusH,  J.— Sect.  46  strikes  me 
as  being  intended  for  an  additional  protection  to 
life  beyond  the  general  rules.]  The  seotion  applies 
only  to  CKses  not  expressly  provided,  and  by  sub- 
sect.  6  of  sect  51  the  circumstances  of  this  case 
are  exactly  met :  "  If  at  any  time  it  is  found  by 
the  person  for  the  time  being  in  charge  of  the 
mine  or  any  part  thereof  that  by  reason  of  noxious 
gases  prevailing  in  such  mine  or  such  part  thereof, 
or  of  any  cause  whatever,  the  mine  or  the  said 

Sart  is  dangerous,  every  workman  shall  be  wich- 
rawn  fVom  the  mine  or  such  part  thereof  as  is  so 
found  dangerous,  and  a  competent  per^'on   who 
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shall  be  appointed  for  the  purpose  shall  inspect 
the  mine,  or  snch  part  thereof  as  is  so  found 
dangerous,  and  if  the  danger  arises  from  in- 
flammable gas  shall  inspect  the  same  with  a 
looked  safety  lamp,  and  m  every  oase  shall  make 
a  true  report  of  the  condition  of  such  mine  or  part 
thereof,  and  a  workman  shall  not,  except  in  so  far 
as  is  necessary  for  inquiring  into  the  cause  of 
danger  or  for  the  removal  thereof,  or  for  explora- 
tion, be  readmitted  into  the  mine,  or  such  part 
thereof  an  was  so  found  dangerous,  until  the  same  is 
stated  by  such  report  not  to  be  dangerous.  Every 
such  report  shall  be  recorded  in  a  book  which 
shall  be  kept  at  the  mine  for  the  purpose,  and 
shall  be  signed  by  the  person  making  tne  same." 
By  sub*8ect.  9  :  "  Where  a  place  is  likely  to  con- 
tain a  dangerous  accumulation  of  water,  the 
working  approaching  such  place  shall  not  exceed 
eight  feet  m  width,  and  there  shall  be  constantly 
kept  at  a  sufficient  distance,  not  being  less  than 
five  yards  in  advance,  at  least  one  bore-hole  near 
the  centre  of  the  working,  and  sufficient  flank 
bore-holes  on  each  side."  The  contravention  of 
any  of  those  general  rules  is  by  the  concluding 
paragraph  of  the  section  made  an  offence  against 
the  Act ;  but  the  conviction  appealed  against  was 
not  under  this  section. 

Gorst,  Q.O.  and  Boiven,  for  the  respondents, 
supported  the  rule,  and  the  conviction  of  the 
justices  at  petty  sessions. — ^We  admit  that  this 
was  a  conviction  under  sect.  46  for  disobedience  to 
the  inspector's  notice,  and  not^for  contravention  of 
Any  general  rule.  Sub-sect.  6  of  sect.  51  relates 
only  to  a  danger  found  by  the  person  in  charge  of 
the  mine ;  and  although  no  doubt  the  danger  in 
this  oase  might  have  been  so  found,  yet  the 
omission  of  the  person  in  charge  is  sufficient  to 
bring  this  matter  within  sect.  46.  The  general 
rules  point  out  the  remedy  under  these  circnm- 
stanoes  to  be  the  withdrawal  of  the  men,  and  the 
inspeotor  is  authorised  to  require  the  matter  to  be 
remedied. 

CocKBURN,  G.J. — I  wish  I  could  take  the  opinion 
of  tbe  46th  section  which  my  brother  Lush  has 
expressed  during  this  discussion.  As  I  read  it,  a 
danger  only  is  contemplated,  which  a  mine  owner 
can  remedy  physically,  irrespective  of  the  with- 
drawal of  men  from  the  vicinity  of  the  danger.  It 
does  not  sav  that  in  the  alternative  of  the  owner 
being  unable  to  remedy  the  danger,  the  men  em- 
ployed are  to  be  withdrawn,  nor  does  the  notice 
m  this  case  profess  to  provide  or  this  alternative. 
Assuming  that  the  circumstances  of  this  case  are 
within  the  enactment  contained  in  this  section 
(and  of  this  I  desire  to  express  no  opinion),  the 
conviction  must  fail,  because  the  owner  is  found 
to  have  used  reasonable  diligence  to  comply  with 
the  inspector's  notice,  so  far  as  he  could  on  his  own 
premises.  He  cannot  gO  upon  his  neighbour's  land 
and  remedy  a  danger  whicui  exists  there :  neither 
morally  nor  legally  has  he  power  or  is  he  under 
the  obligation  to  put  an  end  to  such  a  danger  as 
this  by  trespass.  The  danger  to  human  life  mi^ht 
be  averted  by  stopping  the  works  and  withdrawing 
the  men ;  but  an  inspector  has  no  power  to  require 
such  a  proceeding  from  an  owner  under  sect.  46 ; 
he  can  only  require  an  owner  to  remove  the  danger 
itself  where  he  has  lega'.ly  the  jiower  to  do  so. 
The  6th  general  rule  of  sect.  51  is  the  only  pro- 
vi«<ion  in  the  Act  for  withdrawing  the  men,  and 
thnt  ran  only  be  when  the  person  in  charge  of  the 


mine  finds  it  dangerous.     I  cannot  add  to  the 
legislation. 

Mellob,  J. — I  am  of  the  same  opinion.  I  think 
sect.  46,  read  in  connection  with  the  general  and 
special  rules  of  sects.  51  and  52,  applies  only  to 
matters  in  each  mine  as  affected  by  the  dan^jers 
existing  in  the  mine  itself.  The  substantial  object 
of  the  Act  is  the  prevention  of  danser  to  human 
life,  and  rule  6  of  sect.  51  re(^uires  ^e  withdrawal 
of  the  men  under  the  partic^ilar  oircumsianoes 
there  stated.  Whether  m  the  present  case  the 
inspector  could  interfere  or  not,  he  has  no  power 
under  sect.  46  to  require  the  workmen  to  be  with- 
drawn ;  that  can  be  done  only  when  it  is  found 
by  the  person  in  charge  that  the  mine  is  dangerooa. 
The  inspector  has  done  what  the  words  of  sect. 
46  authorise  him  to  ^o ;  he  has  given  notice  of 
a  matter  pregnant  with  danger,  and  has  required 
the  same  to  be  remedied.  I  can  only  read  the 
section  as  it  is ;  and  to  my  mind  it  relates  only  to 
matters  which  are  capable  of  being  physically 
remedied.  The  owner's  answer  to  this  requisition 
is  that  he  can  do  no  more  than  he  has  done  to 
effect  a  physical  remedy.  To  create  an  offenoa, 
the  Allure  to  comply  with  the  notice  must  be  in 
respect  of  a  matter  which  is  within  the  com- 
petency of  the  owner  to  i*emedy.  Here  the 
appellants  were  unable  on  their  own  premise  to 
remedy  the  danser,  and  they  did  what  they  oould 
to  acquire  the  nght  to  do  so  on  their  neighboar'a 
premises ;  in  the  words  of  the  proviso  to  sect.  46 
the  court  of  quarter  sessions  was  satisfied  that 
the  owner  had  taken  active  measures  for  com- 
plying with  the  notice,  but  had  not  with  reason- 
able diligence  been  able  to  complete  the  works. 
A  reasonable  time  for  adjournment  under  snch 
circumstances  had  not  elapsed  at  the  time  of  the 
conviction,  and  the  quarter  sessions  therefore 
rightly  quashed  the  conviction. 

Lush,  J. — I  am  unable  to  agree  with  the 
opinion  formed  by  the  rest  of  the  court  as 
to  the  meaning  of  sect.  46  of  this  Act  Two 
objections  have  been  raised  to  this  conviction; 
first,  it  is  said  that  the  circumstances  are  ex- 
pressly provided  for  by  sub-sect.  6  of  the  general 
rules  contained  in  sect.  51;  and  therefore  the 
office  of  the  inspeotor  cannot  be  invoked  under 
sect.  46.  But  I  find  that  sect.  46  supposes  the 
existence  of  bodily  injury,  and  therefore  danger 
to  the  lives  of  persons  employed.  It  appears  to 
me  that  these  two  pyx)visions  are  c^uite  indepen- 
dent of  each  other,  and  there  is  nothing  to  prevent 
the  inspeotor  from  interfering  when  the  person  in 
charge  of  the  mine  is  ignorant  of  any  existing 
danger,  or  unwilling  to  recognise  it.  Indeed, 
the  jurisdiction  of  the  inspector  remains  the 
same,  whatever  the  manager  of  the  mine 
may  think  fit  to  do.  The  seoond  objeotioa 
is  that  the  withdrawal  of  the  workmen  in  case  of 
danger  is  not  within  the  inspector's  power  to  re- 
quire of  the  owner.  It  is  admitted  that  to  with- 
araw  the  men  would  be  a  remedy  against  the 
dangerous  matter  to  which  the  inspector  has 
drawn  attention ;  but  it  is  said  that,  as  there  are 
particular  circumstances  under  which  this  pro- 
ceeding is  expressly  required  in  sub-sect.  6  of 
sect.  51,  the  omission  of  any  express  authority  to 
the  inspector  to  require  it  under  sect.  46  is  con- 
clusive that  no  such  remedy  was  contemplated  by 
that  section.  I  cannot  think  that  the  inspector's 
jurisdiction  for  the  protection  of  life  was  intended 
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to  be  80  limited.  He  is  no^  rest  rioted  as  to  the 
remedy  he  may  require ;  and  if,  as  in  this  case,  it 
is  impossible  for  the  owner  to  remedy  the  danger, 
of  whioh  notice  has  been  given,  by  any  other 
means,  be  is,  I  think,  bound  to  withdraw  his 
workmen.  The  form  of  notice  to  be  given  by  the 
inspector  is  indicated  in  the  Act,  and  so  long  as 
there  is  a  remedy  against  the  danger  open  to  the 
owner,  I  do  not  think  it  was  intended  that  he  or 
his  manager  should  choose  whether  the  notice  is 
to  be  obeyed  or  not. 

Jvdgmentfor  a/ppeUcmts, 

Solicitors  for  the  appellants,  E,  Doyle  and  Son, 
for  Jackson,  Bromwich. 

Solicitors  for  the  respondents.  The  SolicUor  to 
the  Trecuury. 

COMMON  PLEAS  DIVISION. 


March  22  and  April  6,  1878. 

(Before  Lindley,  J.) 

Hunt  v.  The  Wimbledon  Locai.  Board,  (a) 

Conira/:t — No*  wider  seal — Amount  exceeding  50Z. 
Local  hoard— Public  HeaUh  Acts — 11  ^  12  Vict. 
c  63,  ».  85  ;  38  ^  39  Vict.  c.  55,  es.  173, 174. 

The  surveyor  of  a  local  hoard,  hy  direction  of  the 
hoard,  entered  into  a  contract  toith  an  architect 
for  the  preparation  of  plans  for  ofices  for  the 
howrd.  The  plans  were  prepared,  and  submitted 
to  and  approved  by  the  hoai'd,  hut  were  uUi- 
maiely  abandoned,  as  involving  too  large  an  ex- 
pendittMre,  In  an  action  by  the  architect  against 
the  local  board,  the  jury  assessed  the  value  of  the 
plans  prepared  hy  the  plaintiff  at  941. 

38  ^  39  Vict.  c.  55, «.  174,  enacts  that,  "  with  respect 
to  contracts  rnade  hy  an  urban  authority  under 
this  Actfthefollowvngragvlations  shall  be  observed, 
viz.  (1 )  Every  contract  made  by  an  urban  autho- 
rity whereof  the  value  or  amount  exceeds  601. 
shall  he  in  toriting,  a/nd  sealed  with  the  common 
seal  of  such  authority** 

Held,  that  the  plaintiff  could  not  recover  for  work 
done  under  a  contract  not  under  seaL 

This  was  an  action  by  an  architect  for  work  and 
labour  done  in  prepanng  plans  and  drawings  for 
the  erection  of  ofBces,  in  accordance  with  instruc- 
tions given  to  the  plaintiff  by  the  defendants' 
surveyor,  acting  under  the  authority  of  the  de- 
fendants. The  plans  were  submitted  to  and 
Approved  by  the  defendants,  and  advertisements 
for  tenders  were  published ;  but  the  amount  of 
the  tenders  received  being  too  high,  none  was 
Accepted.  Ultimately  offices  upon  a  less  exten- 
sive scale  were  erected  from  plans  furnished  by 
another  architect. 

At  the  trial,  before  Lindley,  J.,  at  "Westminster, 
on  the  13th  and  14th  March  last,  the  jury  found 
that  the  board  authorised  their  surveyor  to 
employ  the  plaintiff  to  prepare  the  plans,  and 
thai  the  board  ratified  the  act  of  their  surveyor  in 
procuring  such  plans.  They  also  found  that  new 
offices  were  necessary  for  the  board,  and  that  the 
plaintiff's  plans  were  necessary  for  the  erection  of 
the  offices  for  which  they  were  designed,  and  they 
assessed  the  damages  to  which  the  plaintiff  was 
entitled  at  941. 

The  learned  judge  reserved  for  further  con- 
sideration the  question  whether,  having  regard  to 
8ect86of   the- Public  Health  Act   1848,  and 

(•)  B«portod  l^  A.  H.  BiRLBSTOV,  £aq.,  Barrist«r-at-I*w.      1 


sect.  174  of  the  Pablio  Health  Aot  1875,  the 
plaintiff  could  recover  from  the  defendants  an 
amount  exceeding  50L,  in  the  absence  of  a  con- 
tract under  the  seal  of  the  board. 

Sect.  85  of  the  Public  Health  Act  1848  (11  &  12 
Vict.  c.  63)  enacted, 

That  the  looal  board  of  health  may  enter  into  all  such 
oontraots  as  may  be  necessary  for  oarrying  this  Aot  into 
ezeoation;  and  every  snch  oontraot,  whereof  the  value 
or  amount  shall  exceed  ten  ix>andB,  shall  be  in  writing, 
and  (in  the  case  of  a  non-corporate  district)  sealed  with 
the  seal  of  the  local  board  by  whom  the  same  is  entered 
into,  and  signed  by  five  or  more  members  thereof,  and 
(in  the  case  of  a  corporate  district)  sealed  with  the 
common  seal^  and   shall  specify  the  work,  materials, 
matters  or  thmgs  to  be  furnished,  had.  or  done,  the  price 
to  be  paid,  and  tiie  time  or  times  witnin  which  the  con- 
tract IS  to  be  performed,  and  shall  fix  and  specify  some 
pecuniary  penalty  to  be  paid  in  case  the  terms  of  the 
oontraot  are  not  duly  performed ;  and  every  oontraot  so 
entered  into  and  duly  executed  by  the  other  parties 
thereto  shall  be  bindii^  on  the  looal  board  by  whom  the 
same  is  exeoated  and  their  snooessors,  and  upon  all 
parties  thereto,  and   their    executors,   administratorsi 
suooeesors  or  assigns,  to  all  intents  and  purposes.    Pro- 
vided always,  that  the  said  looal  board  may  oomponnd 
with  anjr  contractor  or  other  person  in  ren>eot  of  any 
penalty  inourred  by  reason  of  the  non-performanoe  m 
any  oontraot  entered  into  as  aforesaid,  whether  such 
penalty  be  mentioned  in  any  such  oontraot,  or  in  any  bond 
or  otherwise,  for  snoh  sums  of  money  or  other  reoompenoe 
as  to  SQoh  looal  board  may  seem  proper.    Provided  also, 
that  before  oontraotiDg  for  the  execution  of  any  works 
under  the  provisions  of  tins  Aot,  tbe  said  looal  board 
shall  obtain  from  the  snrv^or  an  estimate  in  writing  as 
well  of  the  probable  exi>ense  of  exeonting  the  work  in  ^ 
substantial  manner,  as  of  the  annual  expense  of  repair- 
ing the  same,  also  a  report  as  to  the  most  advantageous 
mode  of  oontraoting,  that  is  to  say,  whether  by  oon- 
traoting  only  for  tiie  execution  of  the  work^   or  for 
exeoutuig  and  also  maintaining  the  same  in  repair  during 
a  term  of  years  or  otherwise.    Provided  also,  that  before 
any  oontraot  of  the  value  or  amount  of  1001.  or  upwards 
is  entered  into  by  the  said  looal  board,  ten  days'  public 
noiioe  at  the  least  shall  be  ^ven,  expressing  the  nature 
and  purpose  thereof,  and  inviting  tenders  for  the  execu- 
tion of  the  same,  and  the  said  Toosl  board  shall  require 
and  take  sufficient  security  f<v  tiie  due  performance  of 
the  same. 

Sect.  173  of  the  Public  Health  Act  1875  (38  & 
39  Yict.  c.  55)  enacts  that, 

Any  local  authority  may  enter  into  any  oontraots 
necessary  for  carrying  the  Aot  into  execution. 

And  sect.  174  enacts  that, 

With  respect  to  oontraots  made  by  an  urban  authority 
under  this  Aot,  the  following  rsgulations  shall  be 
observed,  namely : 

1.  Every  oontraot  made  by  an  urban  authority, 
whereof  uie  value  or  amount  exceeds  fifty  pounds, 
shall  be  in  writing  and  sealed  with  the  oommon  seal  of 
such  authority. 

^  2.  Every  such  contract  shall  specify  the  work,  mate- 
rials, matters,  or  thinffs  to  be  furnished,  had,  or  done,  the 
price  to  be  paid,  and  we  time  or  times  within  which  the 
oontraot  is  to  be  performed,  and  shall  speoify  some 
pecuniary  penalty  to  be  paid  in  case  the  terms  of  the 
oontraot  are  not  duly  performed. 

8.  Before  contracting  for  the  execution  of  any  works 
under  the  provisions  of  this  Aot,  an  urban  authority 
shall  obtain  from  their  surveyor  an  estimate  in  writing  as 
well  of  the  probable  expense  c^  executing  the  work  m  a 
substantial  manner  as  of  the  annual  expense  of 
repairing  the  same,  also  a  report  as  to  the  most  advan- 
tageous mode  of  contracting,  that  is  to  say,  whether  by 
contraoting  onlv  for  the  execution  of  the  work,  or  for 
executing  and  also  maintaining  the  same  in  repair  during 
a  term  of  years  or  otherwise. 

4.  Before  any  oontraot  of  the  value  or  amount  of  one 
hundred  pounds  or  upwuds  is  entered  into  by  an  urban 
authority,  ten  days'  public  notice  at  least  shaU  be  given, 
expresiing  the  nature  and  purpose  thereof,  and  inviting 
tenders  for  the  execution  of  the  same,  and  such  authorifgr 
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Bball  Mqdre  iaid  take  mfioiflBt  teonriij  for  the  due  per* 
fomumoe  of  the  eanie. 

5.  Every  oontraot  entered  into  by  an  urban  anthonty 
in  oonformit^  with  tbe  proyisioni  of  thia  aeotion,  and 
dnly  ezecntea  by  the  other  parties  thereto,  ehali  be  bind- 
ing on  the  anHhoriiy  by  whom  the  same  ia  ezeoated,  and 
their  Bnooeasora,  and  on  all  other  partiea  thereto,  and 
their  ezecntora^  adminiatzatorB,  ancoeaeoia,  or  aaogna, 
to  all  intents  and  pniposes.  rrovided  that  an  nrban 
anthori^  may  compound  with  an^  contractor  or  other 
person  in  respect  of  any  penalfy  incurred  by  reason  of 
non-p^ormanoe  of  any  contract  entered  into  as  afore- 
said, whether  sndii  p^ialty  ia  mentioned  in  any  such 
contract,  or  In  any  bond  or  otherwise,  for  such  sums  of 
money  or  other  recompenoe  aa  to  such  authori^  may 
seem  proper. 

March  22. — PoAeUeH,  Q.C.  moved  to  enter  jndg* 
ment  for  the  plaintiff. 

Marriott,  Q.G.  and  Paierson  showed  cause. — They 
cited 

Savdtn  v.  St.  NeoU  Union,  8  Q.6.  810;  15  L.  J. 

104,  M.  0. ; 
Frend  t.  Dmrnttl,  4  C.  6.  N.  S.  576 ;  27  L.  J.  814, 

0.  P. ;  8.  c.  in  Equity,  5  L.  T.  Bep.  N.  8.  78 ; 
Bouth  of  JM<md   CoCUtty    Citmpamy  t.  Waddie, 

L.  Bep.  3  0.  P.  468 ;  97  L.  J.  211,  O.  P. ;  a.  c.  on 

appeal,  L.  Bep.  4  C  P.  617 ;  38  L.  J.  888,  C.  P. ; 
OooUc  T.  Ward,  L.  Sep.  2  C.  P.  Div.  256 ;  46  L.  J.  554, 

O.  P. ;  36  L.  T.  Bep.  N.  S.  898; 
Be  L&'dB  Banking  Compamy,  Howard*8  com,  L.  Bep. 

lCh.661i  d6L.J.42,Ch.; 
Biche  T.  Asnburg  R<Mwa/y  CarriaoB  and  Inn  Com- 

Mfiy.L.  B^.9  Ex.  224;  7  H.  L.  Gas.  658 ;  44L.  J. 

185,  fixnh. ;  81  L.  T.  Bep.  N.  6.  888 ; 
R$  CowUy  Faiatins  Loan  and  Dtseotmt  Compamv, 

OaHmai'9  case,  L.  Bep.  9  Oh.  601  $  48  L.  J.  5^ 

Gh. ;  81  L.  T.  Bep.  N.  S.  52. 

Patehelt,  Q.O.  and  B.  Olarke,  contra.— Th^y 
died 

Cflarlee  t.  Cuehfield  Vnion,  21  L.  J.  340,  Q.  B.  j 
Banders  t.  Bt,  Neot»  Union,  8  Q.  6.  810 ;  15  L.  J. 

104  M.  O: 
Nowell  Y.  Mayor  of  Worcegter,  9  Ex.  457 ;  23  L.  J. 

189,  Ex. ; 
Better  ▼.  Electric  Telegraph  Company,  6  £.  &  B. 

841;  26  L.  J.  46,  a.  Bj 
yicholeon  y,  ^ddfield  ifnion,  L.  Bep.  1  Q.  B.  620 ; 

85,  L.  J.  176  Q.  B. ; 
Psorcs  T.  Mortice,  2  Ad.  &  E.  96. 

Owr,  adAJ,  VfiU» 

April  6. — LmnLBT,  J. — ^This  is  an  action  brought 
to  recover  cdEfc^ensation  for  certain  planR  made 
by  the  plaintiff  for  offices  contemplated  by  the 
defendants,  but  never  in  fact  erected.  The  pliuLS 
were  made  t(v  the  directions  of  the  defendant's 
surveyor,  a^d,  when  made,  they  ?rare  submitted 
to  the  defendants*  board,  and  were  so  ftur  approved 
and  adopted  that  qumtitfes  were  taken  out  and 
advertisements  were  issued  for  tenders  for  the 
erection  of  offlcee  according  to  the  plans.  The 
tenders,  however,  proving  too  high,  they  were  not 
accepted,  and  the  offices  designed  by  the  plaintiff 
were  not  constructed.  The  plans,  therefore,  were 
of  no  further  use  to  the  defendants.  Other  offices 
have,  however,  been  constructed  for  them  from 
other  plans.  The  jury  haTc  found  that  the  de- 
fendants' board  anthorised  their  surveyor  to 
employ  the  plaintiff  to  prepare  the  plans,  and  rati« 
fiea  the  act  of  their  surveyor  in  proouiing  them ; 
and  the  jury  have  further  found  that  some  ne'tv 
offices  were  nedepsary  for  the  pui  poses  of  the 
defendants,  and  that  the  plaintiff's  plans  were 
necessary  for  the  erection  of  the  offices  for  which 
they  were  devigned ;  and  they  assessed  the 
damages  to  which  the  plaintiff  is  entitled  (if  he  is 
entitled  to  any  from  these  defendants)  at  94Z. 
Under  these  drcnmstancee,  the  plaintiff  would 
claaily  be  entitled  to  judgment,  were  it  not  for 


the  ikot  that  the  defendants  are  a  oorporatkm,  and 
that  their  power  of  contracting  is  regulated  by 
Act  of  Parliament.    The  Act  which  was  in  force 
when  the  plans  were  ordered  was   the  JPablic 
Health  Act  1848  (11  &  12  Vict,  a  63).    Thia  Aea 
was  repealed  and  replaced  by  the  Public  Health 
Act  1875  (38  &  89  Viot.  c.  55),  before  the  piens 
were  finished.    But  the  85th  section  of  the  first 
Act,  althoogh  broken  into  paragraphs,  and  diflb- 
rently    printed,    was     substantially     re-enacted 
by   sects.  173,    174   of    the   second  Act;    and, 
having  carefully  compared  the   abovA   sections, 
I  can  find  no  difference  material  to  the  present 
case  between  sect.  85  of  the  Act  of  1848  and  aects. 
173  and  174  of  the  Act  of  1875,  except  that  SOL 
is  substituted  for  101.  as  the  limit  for  ooDtraota 
which  do  not  require  any  particular  formalities. 
It  is  admitted  that  the  detendaDts  were  a  local 
board  within  the  meaninsr  of  sect.  85  of  the  Act 
of  1848,  and  an  urban  authority  within  the  mean- 
ing of  sect.  174  of  the  Act  of  1875 ;  and  it  ii 
admitted  that  there  was  no  oontraot  under  seal 
with  the  plaintiff,  and  no  ratification  under  seal  of 
any  contract  with  hi m .    Neither  was  there,  in  fact, 
any  resolution  expressly  authorising  the  prepara- 
tion of  the  plans,  or  expressly  referring  to  or  ratify- 
ing their  preparation  for  the  board,  l^e  queetion  I 
have  to  determine  is  whether,  under  the  above  cir- 
cumstances, and  having  regard  to  the  above  enact- 
ments, the  defendants  are  liable  to  pay  for  the 
plans  in  question.    Now,  in  the  first  plaoe^  it  is 
to  be  observed  that  the  defendants  are  not  a 
trading  or  commercial  corporation  having  gain 
for  its  obiect ;  they  are  created  for  the  purposes 
mentioned  in  the  Public  Health  Acts,  and  they 
are  in  fact  the  representatives  of  and  trusteee  for 
the  inhabitants  of  Wimbledon  for  such  purposes. 
I  cannot  therefore  regard  aa  applicable  to  this 
case  those  numerous  decisions  which  show  that 
incorporated  companies  having   gain    for   their 
object  are  liable  in  respect  of  contracts  not  under 
seal,  provided  they  are  neoessarv  for  and  inci- 
dental to  the  purposes  for  which  they  are  created. 
Such  cases,  for  example,  as   Souih  of  Ireland 
OolUery  Company  v.  Waddle  (tMiuj^,),  and  BeuUr 
V.  Electric  Telegraph  Company  {ubt  evf.),  do  not 
in  my  opinion  sovem  this  case.    Neither  can  I 
treat  the  defencbnts  as  a  corporation  to  which  no 
Act  of  Parliament  is  specially  applicable.    It  is 
not  necessary,  in  order  to  decide  tnis  case,  to  try 
to  reconcile  the  conflicting  decisions  upon  the 
general    question   whether    a    corooration    not 
governed  by  any  special  Act  of  Parliament  is 
liable  on  unsealed  contracts  of  which  it  has  had 
the  benefit.    Where  the  unsealed  contract  is  of 
such  a  nature  as  to  be  the  subject  of  an  action  for 
specific  performance,  and  such  contract  has  been 
in  part    performed,  under  circumstanoea  which 
render  the  equitable  doctrines  of  part  performanoe 
applicable,  the  contract  will,  I  apprehend,  bind 
such  a  corporation  {Crook  v.  Seaford,  L.  Bep.  10 
Eq.  678 ;  6  Ch.  App.  551) ;  but,  in  other  cases,  it  is 
extremely  doubtful  whether  the  mere  fact  that  a 
contract,  not  otherwise  binding  on  the  corporation, 
has  been  wholly  or  partly  performed  renders  the 
corporation  liable  to  be  sued  either  on  the  con- 
tract or  on  a  quantum  meruit.    Nicholson  v.  Brad- 
field  Ufidon  (vln  tup.),  Clarke  v.  CuckfiM  Union 
(vhi  9wp,),  and  Eaigh  v.  North  Brierly  Union  (£. 
B.  &  E.  878  ;  28  L.  J.  62,  Q.  BJ,  are  the  leading, 
authorities  in  favour  of  the    corporation   being 
liable ;  and   WaghorfiS  caee  (not  reported)  befort 
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Mwiiaty,  J.  may  be  added  to  them.  On  the  other 
hand,  Mcvyar  of  Ludlow  t.  OharlUm  (6  M.  A  W. 
815),  LampreU  y.  BiUmeay  Union  (3  Ex.  283), 
8$nart  t.  West  Ham  Union  (10  Ex.  867 ;  24  L.  J. 
201,  Ex. ;  11  Ex.  867 ;  25  L.  J.  210,  Ex.)  at  lair, 
and  Kvrh  r.  Bromley  Union  (2  Ph.  640),  and  Oranw- 
ton  ▼.  Vaama  Bowjoay  Company  (L.  Bep.  7  Cn. 
App.  562),  in  eqaity,  are  leadine  authorities  to  the 
contrary.  In  this  case,  however,  X  have  to  construe 
and  Apply  a  special  Aot  of  Parliament;  and,  aU 
thoagn  some  of  the  provisions  of  the  ahove-men- 
tioned  sections  are  not,  in  my  opinion,  applicable 
to  such  a  contract  as  I  have  here  to  deal  with,  the 
proYision  requiring  a  seal  where  the  contract  is 
for  more  than  101.  or  50L,  as  the  case  may  be,  is, 
1  think,  applicable  to  it ;  and,  having  regard  to  the 
objects  and  terms  of  those  sections,  and  to  the 
case  of  IVend  y.  Dennet  {uhi  mp.),  J  am  unable  to 
bold  that  the  clause  requiring  a  seal  is  a  merely 
directory  clausa  In  NoweU  y.  Mayor  of  Worcester 
{ubi  9up.),  other  clauses  requiring  other  things  to 
be  done  by  the  board  were  held  to  be  directory 
only,  because  the  plaintiff  could  not  ascertain 
whether  ^ey  were  aone  or  not.  This  reason  has 
no  application  to  the  clause  requiring  contracts  to 
be  sealed ;  and  it  appears  to  me  that  I  should  be 
depriving  the  ratepavers  of  the  protection  in- 
tended to  be  afiforaed  them  bv  the  statutes  with 
which  I  have  to  deal,  if  I  held  the  defendants  liable 
to  pay  for  work  done  under  a  contract  required 
by  those  Acts  to  be  under  seal,  and  not  in  that 
form.  The  observauons  of  Bolfe,  B.,  in  Mayor  of 
Litdlow  Y.  Oharltmi  {ubi  sup,),  are,  in  my  opmion, 
very  pertinent  to  cases  oi  this  description ;  and, 
thoroughly  ooncurring,  as  I  do,  with  those  deci- 
sions which  have  relaxed  the  old  rule  as  to  the 
necessity  for  a  seal  to  bind  certain  classes  of  cor- 
porations, I  do  not  feel  mvself  at  liberty  to  depart 
from  the  plain  words  of  the  statutes  bv  which  this 
case  is  goYcmed.  Notwithstanding,  therefore,  the 
answers  given  by  the  jurv  to  the  questions  put  to 
4em,  I  give;  judgment  for  the  defendants  with 
costs. 

Judgment  for  the  defendants. 

Solicitor  for  plaintiff,  W,  J,  Foster. 
Solicitor  for  defendants,  W.  H.  Whitfisld. 


BXOHEQUEB  DIVISION. 

May  15, 16, 17,  and  20, 1878. 

(Before  Kbllt,  O.B.,  Glbasbt  and  Pollock,  BB.) 

Lord  Biybbs  v.  Adams;  Samb  v.  Isaacs;   Samb  v. 

FBRasTT.  (a) 

^espass — Btghi  of  commoners — Lost  royal  grant 
— Special  case — BiglU  to  begin. 

The  inhabUanis  of  T.  F.  daimed,  as  inhabitant 
householders  or  occupiers  of  ancient  messuages 
iherein^  the  right  of  cutting  fume,  fc,  on  T.  F. 
common.  The  inhabitants  based  their  daim  in 
virtue  of  a  lost  royal  grant,  and  adduced  evidence 
of  user  infaufour  of  such  a  pre  stMnption. 

fl^«Id,  that  the  grant,  if  it  ever  existed,  was  bad  in 
law  far  uticertainty,  and  thai  the  eindence  of  such 
grant  must  be  of  a  positive  nature;  mere  pre 
swnptian  is  not  sufficient  to  substantiate  it. 

I^RiB  was  a  special  case  stated  by  order  and  by  con 
•ent  of  parties.  The  actions  were  actions  of  trespass 
^nght  against  three  inhabitants  of  cottages  in 
bollard  Famham  in  Dorsetshire,  to  determine  the 

(a)  Beforked  bj  ▲.  M.  Taustov  Esq.,  Barriiter-at-Law, 


rights,  if  any,  of  the  aeveral  defendants  to  out 
underwood  and  furse  on  land  belpnging  to  thp 
plaintiff,  the  lord  of  the  manor.  The  defendants 
claimed  by  prescription  and  lost  royal  grant  to  the 
inhabitants  of  the  parish.  The  writs  were  issued 
on  the  12th  June  1873,  and  on  the  15th  Aug.  1873 
the  actions  were  consolidated  and  referred  to  A.  E. 
Miller,  Q.C.,  to  state  the  foots  in  a  special  case 
for  the  opinion  of  the  oourt.  The  arbitrator 
stated  the  qnestioufl  for  the  opinion  of  the  court 
to  be  as  follows  : 

(1)  Whether  the  inhabitants  of  ToUard  Fam- 
ham, or  any  of  them,  are  entitled  to  any,  and  what, 
right  of  cutting  furze  or  underwood  on  the  locus 
in  quo,  either  as  part  of  Tollard  Famham  Common 
or  on  any  other  and  what  grounds;  and  if  so, 
then 

(2)  Whether  suoh  right  is  vested  in  all  the  in- 
habitants of  the  parish  of  ToUard  Famham ;  an4 
if  not,  then 

(3)  Whether  suoh  right  is  vested  in  all  the  in- 
habitant householders  in  the  said  parish ;  and  i  f 
not,  then  * 

(4)  Whether  suoh  right  la  oonftoed  to  the  oooa- 
piars  of  ancient  measnagef  vrithin  the  aaid  parish. 

(5)  Whether  any  and  which  of  the  defendants 
were  entitled,  as  suoh  inhabitants,  hoaseholders  or 
oooupiers,  to  commit  the  alleged  trespasses. 

(6)  Whether  any,  and  which,  of  the  defendants 
were,  on  any  other  and  what  ground,  entitled  to 
commit  the  said  alleged  trespasses. 

0.  8.  Bowen  and  B.  8.  Wright  for  t)ie  plaintiff. 

Edwofrd  Clarke  and  MeOlymowt  for  the  def^- 
dants. 

Defendants'  counsel  claimed  the  right  to  begin 
on  the  ground  that  by  reason  of  th^  nature  dt  the 
case  the  onus  probandi  was  on  the  defendants; 
but  the  Oourt  ruled  that  the  right  tq  begin  was 
with  the  plaintiff,  it  being  the  eetablished  priustie^ 
of  the  ooart  for  the  plaintiff  to  begin  oo  the 
hearing  of  a  special  case. 

0.  8.  Bowen  lor  the  plaintiff. — ^The  first  qaea- 
tion  to  be  determined  in  this  case  ia  whether 
suoh  a  right  as  that  claimed  by  the  defen- 
dants can  exist  at  all  in  law;  a  right,  that  is, 
for  "  the  inhabitants  "  of  a  parish,  as  such,  to  cot 
underwood  in  dUeno  solo.  A  profit  d  prendre  in 
dlieno  solo  cannot  be  claimed  by  custom,  bnt  only 
bY  prescription,  and  a  Yague  and  fluctuating  body 
like  the  inhabitants  of  a  parish  oonld  not  take 
such  a  right,  under  the  gprant  of  any  priYate 
person: 

Oateward*s  case,  6  Co.  Bep.  59  b ;  Ore.  Jao.  182 ; 

Selby  Y.  RMnscn,  2  T.  Bra.  758 ; 

Chrimitead  y.  If orlotiia,  4  T.  Rap.  717 ; 

Constable  t.  Nicholson,  32  L.  J.  240, C.  P.;  14  C.  B. 

N.S.  230: 
Knight  t.  King,  20  L.  T.  Bep.  N.  S.  405. 

It  is  true  that  a  Grown  grant  to  "  inhabitants " 
incorporates  them  so  far  as  is  necessarr  to  sustain 
the  grant,  proYided  that  there  is  either  rent  or 
some  other  consideration  reserYed  to  the  Grown ; 
or  that  the  grant  is  merely  an  exemption  from 
forest  laws,  and  not  a  grant  of  an  interest 
in  the  profits  of  another's  land  (Gomyn*s  Digest, 
tit.  Gorporation,  Fr.  6);  but  the  Grown  ^rant 
must  haYO  actually  existed.  A  merely  fictitious 
plea  of  one  is  not  sufficient.  If  it  were  so,  it 
would  haYO  been  made  use  of  in  8tlby  y. 
Robinson  {uhi  sup.),  where  the  facts  were  similar 
to  those  in  this  case.    Since  "  inhabitants  "  cannot 


853 


MAGISTRATES'  OASES. 


Ex.  Div.] 


LoBD  BrvEBs  V,  Adams;  Bams  v.  Isaacs;  Same  i;.  Febkbtt. 


TEx.  DiT. 


presoribe  for  this  right,  the  conrt  surely  ou^ht 
not  to   presume   a   lost    royal   grant    in    their 
faTonr.    The  nature  of  the  right  here  claimed  and 
of  the  evidence  offered  in  support  of  it  show  that 
it  is  practically  a  claim  by  custom,  but  it  is  dis- 
guised as  a  claim  by  lost  royal  grant  on  account 
of  the  rule  that  such  a  rieht  is  not  claimable  by 
custom.     That  rule  would    have  absolutely  no 
effect  if  it  were  permitted  to  evade  it  in  the 
manner  here  attempted,  and    the  attempt    has 
never  hitherto  been  made.    In  the  present  case 
the    allegation  of  lost   royal  grant    is  a    mere 
pleader's  fiction.    In  a  recent  case  of  Angus  and 
Co.  V.  BaUon  (L.  Rep.  3  Q.  B.  Div.  86)  it  is  laid 
down  by  Cookbum,  O.  J.,  that  if  from  the  nature 
of  the  case  it  is  improlMble  that  a  grant  should 
have  been  made  the  court  will  not  presume  one ; 
and  here  the  only  time  at  which  such  a  grant  was 
possible  was  during  the  last  year  of  the  reign  of 
Edward  YI.,  that  being  the  only  time  at  which 
the  Grown  was  owner  of  the  soil  of  the  locus  in 
quo,  as  well  as  lord  of  the  forest  in  which  it  was 
situate,  and  during  that  time  the  records  are  per* 
feoty  and  no  trace  of  a  grant  is  found  in  them. 
During  the  time  when  the  Grown  was  only  lord 
of  the  forest  and  not  also  owner  of  the  soil,  a 
Grown  grant  could  only  operate  as  a  relaxation  of 
the  forest  laws,  and  could  not  convey  to  the 
grantees  an  interest  in  the  soil  of  the  lord  of  the 
manor  which  would  be  valid  as  against  him.    The 
case  of  WUUngaU  v.  MaUland  (L.  B>ep.  3  Ea.  103) 
may  seem  to  support  the  contention  of  the  aefen- 
dants,  but  it  does  not  really  do  so.    In  the  pre- 
sent case  there  is  no  evidence  of  any  royal  grant, 
while  in  WUVmgale  v.  Maitland  the  grant  was 
admitted  on  the  pleadings ;  in  that  case  the  Grown 
was  both  lord  of  the  manor  and  lord  of  the  forest, 
while  here  the  Grown  has  only  once,  and  then 
only  for  about  two  and  a  half  years,  been  lord  of 
the  manor,  and  the  consideration   which  there 
existed  in  the  maintenance  of  severe  forest  laws 
over  a  large  tract  of  country  does  not  exist  here, 
because  the  loeua  in  quo  never  was  a  forest  but 
only  a  ohase.    As  to  the  difference  between  a 
chase  and  a  forest,  see  Manwood's  Forest  Law, 
ohap.  1,  par.  4.    Moreover,  WiUingale  v.  Maitland 
is  not  undisputed :   (see  ChUton  v.  Corporation  of 
London,  L.  Rep.  7  Gh.  Div.  732.)     At  all  events, 
it  does  not  extend  so  far  as  to  cover  this  case. 
Supposing  that  such  a  right  could  exist  in  the 
inhabitants,  the  evidence  here,  far  from  support- 
ing the  plea  of  a  lost  royal  grant  to  the  innabi- 
tants,  points  strongly  to  manorial  rights  enjoyed 
by  the  tenants  of  the  manor  as  being  the  true 
explanation  of  the  user  proved.    The  tenants  of 
the  manor  enjoyed  a  manorial  right,  and  the  poor 
enjoyed  to  some  extent  a  user  by  sufferance,  it 
not  having  been  worth  while  to  prevent  them. 
These  two  together  account  for  all  the  user  on 
which  the  defendants  rely  to  prove  a  right  in  the 
inhabitants.    Finally,  if  the  claim  of  the  defen- 
dants to  take  the  underwood  under  a  public  right 
as   being  "inhabitants"  fails,  they  cannot  then 
employ  the  same  user  which  they  clain^  to  have 
exercised  under  the  qualification  of  "  inhabitants" 
in  support  of  pleas  of  a  private  prescriptive  right. 
See  tne  judgment  of  Lord  Denman  in  Blewitt  v. 
Trfgonning  (3  Ad  &  E.  687). 

Edward  Clarke  for  the  defendants. — Blewitt 
V.  Tregonnin^  is  not  a  parallel  case  to  this; 
the  two  claims  there  in  question  were  pre- 
sciiption    and    custom.      Here    it    is    expressly 


stated  in  the  special  case  that  the  court  is  to 
decide  which  (if  any)  of  the  rights  claimed  is 
made  out  by  the  evidence.  With  regard  to  the 
extent  of  user  found  to  have  in  fact  existed,  it  is 
identical  with  that  claimed ;  and  with  regard  to 
the  right  in  which  that  user  was  exercised,  the 
evidence  of  reputation  stronglv  supports  the  con- 
tention that  the  right  belonged  to  the  inhal>itant8. 
Absolute  precision  is  not  to  be  expected  in  evi- 
dence of  reputation  (per  Gleasby,  B.,  in  HaQ  v. 
Nottingham,  L.  Rep.  1  Ex.  Div.  1).  The  evidence 
of  the  chase  rolls  points  to  a  similar  conclusion. 
Substantially  it  is  tound  that  no  inhabitant  of  the 
village  was  ever  prevented  from  taking  wood,  and 
that  no  one  not  being  an  inhabitant  of  the  village 
was  ever  allowed  to  take  it.  [Ejbllt,  G.B.— It 
strikes  me  that  WUlingale  v.  Maitland  distinctly 
decides  that  the  right  you  claim  can  exist.]  Yes, 
and  with  regard  to  the  plaintiff's  contention  that 
in  order  to  oring  ourselves  within  WUlingale  v. 
Maitland  thn  soil  must  be  in  the  Grown,  and  that 
here  the  soil  of  the  locus  in  quo  was  in  the  Grown 
for  only  two  years,  we  say  that  the  manor  of  ToUard 
Farnham  was  a  comparatively  recent  subinfeuda- 
tion of  the  manor  of  Gran  bourne,  and  that  the 
Grown  was  owner  of  the  soil  for  about  150  years 
previous  to  the  subinfeudation,  during  which  time 
the  grant  may  well  have  been  made,  and  if  so,  the 
subsequent  subinfeudation  would  have  been 
subject  to  any  rights  previously  granted.  See 
the  judgment  of  IS^llish,  L.J.  in  the  City  Commis- 
sionei's  of  Sewers  v.  Glasse  (L.  Rep.  7  Gh.  App.  456). 
Chilton  V.  Corporation  of  London,  referred  to  by 
the  plaintiff,  does  not  shake  WUlingale  v.  Maitland 
on  the  point  for  which  we  wish  to  use  it.  The 
plaintiff  contends  that  this  was  a  chase,  but  a 
chase  in  the  hands  of  the  Grown  becomes  a  forest 
(Man wood's  Po)  est  Laws,  edition  of  1717,  p.  80^ 
and  it  is  proved  that  this  co-called  chase  had  a 
royal  court  of  attachment  as  well  as  foresters  and 
verderers,  officers  that  Manwood  tells  us  only 
exist  in  forests.  The  absence  of  record  it 
penalties  inflicted  for  exercising  the  user,  coupled 
with  the  fact  that  constant  user  is  proved  to  nave 
existed,  is  almost  conclusive  that  the  user  was  of 
right.  The  nresentments  made  by  tenants  of  the 
manor  that  tney  as  tenants  had  the  right  are  not 
evidence  as  against  inhabitants  not  being  also 
tenants  that  the  right  was  not  in  the  inhabitants. 
User  has  been  proved  in  respect  of  three  classes 
of  persons — 1st,  tenants  of  the  manor;  2nd,  lease- 
holders  substituted  in  later  times  for  coyyholdera; 
3rd,  inhabitants  not  falling  within  either  of  tbe 
above  classes.  The  leaseholders  had  no  estate  in 
respect  of  which  they  could  prescribe,  nor  could 
they  act  by  custom  of  the  manor.  When  copy- 
holders become  leaseholders  they  lose  their  copy- 
holders* privileges  unless  those  privileges  are  toeQ 
made  the  subject  of  express  demise  : 

Masaam  v.  Bunter,  Yelverton,  189 ; 
Cronder  v.  Oldfield,  1  Salkeld,  169; 
Watkins  on  Oopyholds  (edit.  1825),  452. 

The  user  by  leaseholders  in  not  accounted  for  by 
the  explanation  of  manorial  right  suggested  by 
the  plaintiff.  That  only  partly  explains  the  Qser 
proved,  and  the  proposition  that,  where  user  has 
been  proved,  the  court  will  refer  that  user  to  a 
legal  origin  that  suitably  accounts  for,  is  wdl 
supported  by  authority.  The  fact  of  the  user  is 
evidence  of  the  existence  of  the  grant*  and  the 
nature  of  the  user  is  evidence  of  the  terms  of  tbe 
grant : 
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Stanley  ▼.  WhiU^  14  East,  832 ; 

Johnson  T.  Barnes,  L.  Bep.  7  C.  P.  592 ; 

Warrick  t.  Qiieen*s  College^  Oxford,  L.  Bep.  6  Ch. 

App.  716, 722 ; 
WiU%ngale  y.  MaitUmd,  L.  Bep.  3  Eq.  103. 

[EsLLT,  C.B. — Did  any  ^rant  similar  to  the  one 
yoa  claim  ever  exist  in  history  P]  Yes,  13  Eliz.  c. 
25,  refers  to  such  a  grant.  See  also  Kemble's 
Saxons  in  England,  vol.  2,  pp.  78-84,  and  the 
Itineraries  of  8  Edvr.  III.  (qnoted  in  WiUingale  v. 
Maiiland  from  Lord  Hale's  MSS.  in  Lincoln's-inn 
Library,  vol.  44). 

Bowen  in  reply. — As  to  the  rights  of  lease- 
holders to  act  by  castom  of  the  manor,  the  autho- 
rities cited  for  the  defendants  refer  to  enfran- 
chisement, not  to  the  mere  substitution  of 
leasehold  for  copyhold  tenure.  Enfranchisement 
destroys  the  tenure  altogether,  but  these  leases 
specially  preserve  it : 

Doidge  v.  Oarpenter,  5  Man,  A  Sel.  49  ; 

LascelUs  v.  Lord  Onslow  L.  Ben.  2  O.  B.  Div.  4S3. 

The  right  of  common  survives  in  equity  if  not  at 

law  : 

Styant  v.  Stakes,  2  Yem.  250. 

No  such  grant  as  the  one  here  claimed  has  ever 
been  known,  and  upon  the  evidence  there  is  no 
room  for  its  presumption.  Cur.  adv.  vuU. 

Aug.  8.  —  Judgment  was  now  delivered  by 
Eellt,  L.O.B. — The  question  argued  before  us  in 
this  case  has  been,  whether  the  inhabitants  of 
the  parish  of  ToUard  Famham,  in  the  county  of 
Dorset,  have  the  right  to  cut  and  take  faggots  or 
haskets  of  the  underwood  growing  upon  a  part 
of  the  common  which  has  been  inclosed  by  the 
plaintiff.  At  present  we  deal  with  the  question 
which  was  fully  argued  before  us,  namely,  the 
right  of  the  inhabitants  as  inhabitants.  The  user, 
and  the  extent  of  the  user,  is  stated  in  the  case 
to  have  been  as  of  right,  but  the  nature  of  the 
right  in  respect  of  which  it  was  exercised  is  one 
of  the  questions  to  be  decided.  The  defendant  in 
the  first  action  (Adams)  says  in  his  evidence,  that 
the  common  was  free  to  anybody  in  the  parish. 
So  that  as  far  as  the  user  goes  it  agrees  with  the 
claim  set  up,  and  notwithstanding  some  ex- 
pressions to  be  found  in  the  evidence,  there  is  no 
ground  for  regarding  this  as  a  case  ia  which  a 
particular  provision  has  been  made  by  royal  grant 
or  otherwise  for  the  poor  of  the  parish.  If  such  a 
ri^ht  could  be  claimed  by  custom,  there  is  evidence 
of  user  which,  coupled  with  the  evidence  of  repu- 
tation, might  raise  a  question  whether  the  custom 
did  not  exist.  But  the  right  claimed  is  a  profit  d 
prendre  in  the  soil  of  another,  and  the  authorities 
are  uniform,  from  Oateward*8  case  (6  Coke  Rep.  60) 
to  ChUton  V.  The  Corporation  of  London  (L.  Rep. 
7  Ch.  Div.  735),  that  such  a  custom  is  bad  in 
law.  See  8eU^  v.  Bohinson  (2  Term  Rep.  758) ; 
Constable  v.  Nicholson  (14  C.  B.  N.  S.  230; 
32  L.  J.  240,  C.  P.),  where  other  authorities 
are  given.  Many  sound  reasons  are  given 
in  the  authorities  for  this  conclusion.  It  is  only 
necessary  to  advert  to  some  of  those  given  in 
Gateward*8  ease,  because  they  may  be  applicable 
to  another  view  of  the  present  case.  It  was  not  a 
case  in  which  the  inhabitants  of  a  certain  village 
generally  claimed  a  profit  d  prendre,  but  the  plea 
Alleged  that,  by  custom,  all  persons  inhabiting  any 
ancient  mesHuage  should,  by  virtue  of  their 
inhabitancy,  have  a  certain  right  of  common.  It 
wag  adjudged  by  all  of  the  justices  that  such  1 
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custom  was  against  law  for  several  reasons. 
Among  others :  "  Secondly,  what  estate  shall  he 
have,  who  is  inhabitant  only,  in  the  common, 
when  it  appears  he  hath  no  estate  or  interest  in 
the  house,  but  a  mere  habitation  or  dwelling; 
and,  thirdly,  such  common  will  be  transitory, 
and  altogether  uncertain,  for  it  will  follow  the 
person,  and  for  no  certain  time  or  estate,  but  only 
during  his  inhabitancy,  and  such  manner  of 
interest  the  law  will  not  suffer,  for  custom  ought 
to  extend  to  that  which  hath  certainty  and 
continuance;  fourthly,  it  would  be  against  the 
nature  and  quality  of  a  common,  for  every  common 
may  be  suspended  or  extinguished ;  but  such  a 
common  will  be  so  incident  to  the  person  that  no 
person  can  extinguish  it,  but  as  soon  as  he  that 
releases  and  removes,  the  new  inhabitants  shall 
have  it."  It  might  be  added  also  in  relation  to 
such  a  right  as  is  claimed  in  the  present  case, 
namely,  to  be  provided  with  fuel  from  the  common, 
that  mere  inhabitancy  is  capable  of  an  increase, 
almost  indefinite,  and  if  the  right  existed  in  a 
body  which  might  be  increased  to  any  number,  it 
would  necessarily  lead  to  the  destruction  of  the 
subject-matter  of  the  custom.  There  cannot, 
therefore,  be  such  a  custom.  And  for  the  same 
reasons  and  for  other  reasons  there  cannot 
be  a  prescription,  and  there  could  not  bo 
a  valid  grant  to  so  fluctuating  a  body 
and  a  body  so  incapable  of  succession, 
in  any  reasonable  sense  of  the  word,  so  as  to 
confer  a  right  upon  each  succeeding  inhabitant. 
The  judgment  in  Oonetahle  v.  Nicholson  (32  L.  J. 
C.  P.  240),  is  correctly  given  in  the  head-note, 
except  in  the  use  by  some  mistake  of  the  word 
"  easement "  for  "  right."  It  is  as  follows : 
"  The  right  of  the  inhabitants  of  a  township  to 
take  stones  from  the  land  of  another  for  the  pur- 
pose of  repairing  the  highways  is  a  profit  d 
prendre,  and  cannot  thorelore  be  claimed  by 
custom.  Neither  can  it  be  claimed  by  prescrip- 
tion, as  inhabitants  are  incapable  of  taking  by 
that  description  "such  an  easement"  (it  ought 
to  be  "  such  a  right ")  **  unless  under  a  grant 
which  incorporates  them."  The  following  are  the 
words  of  Willes,  J.,  in  his  judgment  as  regards 
the  prescription  or  supposed  grant,  after  dis- 
posing of  the  question  of  custom  :  "  The  prescrip- 
tive right  is  not  claimed  for  a  corpoijktion,  or 
persons  taking  by  succession,  but  only  for  a 
fluctuating  body  of  inhabitants.  The  prescrip- 
tion pleaded  is  a  grant  to  that  body,  but  not  so 
as  to  have  the  effect  of  incorporating  them.  It  is 
clear  that  such  a  right  cannot  exist."  See  also 
the  decision  of  the  Master  of  the  Rolls  to  the 
same  effect  in  the  current  number  of  the  Law 
Reports :  (Chilton  v.  The  Corporation  of  London, 
L.  Rep.  7  Ch.  735.)  The  claim  then  can  only  be 
supported  as  resting  upon  a  supposed  grant  by 
the  Crown  to  the  inhabitants  of  the  right  in 
question,  as  such  a  grant  alone  would  have  the 
effect  of  incorporating  them  ;  and  the  argument 
addressed  to  ub  was  upon  the  propriety  and 
indeed  necessity  of  presuming  such  a  grant  from 
the  user  set  oat  in  the  case.  But  there  is  a 
difference  between  a  corporate  body,  and  the 
persons  who  for  the  time  being  compose  it,  and 
the  members  for  the  time  in  their  own  individual 
right  take  nothing  by  the  grant  to  the  corporation. 
There  was  a  considerable  argument  before  us  upon 
the  effect  of  a  grant  by  the  Crown  to  the  inhabi- 
tants of  a  parish  or  village.    The  question  seems 
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to  have  arisen  frequently  in  early  times,  and  there 
are  several  decisions  in  the  Year-books  on  the 
snbjeot  whioh  are  to  be  foond  in  all  the  Abridg- 
ments, xmdex  the  title  **  Corporation."  The  effect 
of  them  appears  to  be  that  where  there  is  a  grant 
by  the  Grown  to  the  inhabitants  of  a  particalar 
parish  or  village,  if  the  grant  is  made  for  a  speoi- 
ned  purpose,  it  has  the  effect  of  incorporating 
them  so  as  to  carry  that  purpose  into  effect,  but 
otherwise  is  inoperative.  [After  referring  to  these 
authorities,  his  Lordship  continued:]  The  case, 
therefore,  stands  thus :  we  are  calledupon  to  say,  be- 
cause there  has  been  user  by  the  inhabitants  indivi- 
dually in  virtue  of  this  right,  not  that  there  has  been 
merely  a  grant  to  the  same  persons  who  exercise 
the  right  (which  would  be  the  proper  inference  in 
ordinary  cases  without  regard  to  the  probability  of 
its  actually  taking  place,  but  which  would  in  this 
case  be  imperative),  but  that  there  has  been  a 
grant  in  such  a  form  as  to  convert  them  into  a  body 
corporate  having  perpetual  succession.  It  appears 
to  us  that  we  ought  not  to  presume  this,  not 
because  it  is  impossible,  but  because  it  is  incon- 
sistent with  the  past  and  existing  state  of  things. 
We  are  to  presume  that  a  corporation  has  been 
formed  many  hundred  years  ago,  when  there  is  no 
trace  at  any  time  of  its  having  ever  existed.  If 
the  inhabitants  had  held  meetings  in  reference  to 
this  right,  or  appointed  any  officer  to  look  to  the 
right,  or  done  any  act  collectively  of  that  descrip- 
tion, the  case  would  be  different.  We  should  then 
have  the  inhabitants  acting  in  a  corporate  capacity  in 
reference  to  this  right,  and  from  their  doing  so,  and 
from  their  existence  de  facto  as  a  corporation,  we 
might,  according  to  the  ordinary  rule,  find  a  legal 
origin  by  a  grant  from  the  Crown ;  but  to  say  that 
a  corporation  was  created  which  has  never  ex- 
isted, would  be  carrying  the  fiction  of  a  grant 
farther  than  has  ever  been  done,  or  than  is  con- 
sistent with  reason.  And  the  presumption  is 
made  wholly  unreasonable,  when  we  have,  as  in 
the  present  case,  while  the  supposed  corporation 
is  existing  and  entitled  to  take  the  baskets,  another 
body  actually  existing  and  legally  existing,  namely, 
the  tenants  of  the  manor  who  are  exercising  in- 
consistent rights,  and  publicly  asserting  their  en- 
tire control  over  the  underwood  of  the  common. 
There  is  also  another  reason  against  making  this 
presumption,  which  was  strongly  and  properly 
pressed  oy  the  learned  counsel  for  the  plaintiff, 
and  which  is  not  applicable  to  any  of  the  cases 
in  which  similar  presumptions  have  been  made, 
namely,  that  we  are  asked  to  presume  the  action 
of  the  Crown  in  favour  of  a  right  in  the  in- 
habitants which  could  not  exist  as  a  custon,  be- 
cause it  is  unreasonable  and  contrary  to  law,  and 
that  the  Crown,  because  this  could  not  be  done 
otherwise,  got  over  the  difficulty  several  hundred 
years  ago  by  constituting  them  a  corporation.  We 
cannot  make  this  presumption,  not  because  it  is 
improbable,  bat  because  it  is  most  unreasonable. 
We  were  much  pressed  on  behalf  of  the  defen- 
dants with  the  case  of  WUlingale  v.  Maitland  (L. 
Bep.  3  Eq.  Cas.  p.  103),  but  when  that  case  is  ex- 
amined it  has  no  bearing  upon  the  exact  question 
which  is  raised  in  the  present  case.  It  was  a  de- 
murrer to  a  bill  for  want  of  equity.  The  bill 
alleged  that  Queen  Elizabeth,  being  lady  of  the 
manor  of  Longhton,  which  was  within  the  royal 
forest  of  Waltbam,  had  by  her  Royal  Charter 
grant^xl  to  the  inhabitants  of  the  parish  of  Lough  ton, 
that  the  labouring  or  poor  people  inhabiting  the 


'  said  parish,  and  having  families,  might,  at  certain 
times  of  the  year,  cut  certain  underwood,  and  that 
the  rightful  disposition  of  the  wood  so  cut  shoold 
be  for  their  own  consumption,  and  for  sale,  for 
their  own  relief,  to  other  inhabitants  of  the  parish 
for  their  consumption.  The  bill  being  demurred 
to,  the  facts  were  admitted  as  stated,  and  it  was 
therefore  admitted  that  there  was  a  grant  in  the 
very  precise  terms  stated,  which  it  was  contended 
had  the  effect  of  incorporating  the  inhabitants  for 
the  purpose  of  carrving  into  effect  the  specified 
charitable  object.  Accordinglv  the  Master  of  the 
Bolls  says,  at  p.  109 :  "  It  should  be  observed  that, 
though  it  is  true,  as  stated  in  Sheppard's  Touch- 
stone, that  a  grant  cannot  be  made  beneficially  to 
the  inhabitants  of  the  parish  as  grantees,  yet  it  is 
certain  that  a  grant  may  be  made  by  a  private 
individual  in  the  shape  of  a  charity  in  trust  for 
the  poor  inhabitants,  and  that  such  a  trust  is  per- 
fectly good."  He  afterwards  adds,  "The  books 
are  full  of  oases  in  which  grants  of  this  descrip- 
tion have  been  supported  and  established,  and  toe 
court  has  carried  the  trusts  into  execution."  Ha 
afterwards  refers  to  the  Act  of  11  &  12  Yicst.  o.  4S, 
by  which  Hainault  Forest  was  disafforested,  and 
in  which  a  certain  privilege  of  widows  residing 
within  a  certain  district  was  recognised  as  a 
ground  for  compensation,  and  eventually  decides 
wat  as  it  stands  on  the  bill,  if  the  whole  bill  be 
taken  as  true,  there  was  a  case  of  relief.  It  is  to 
be  noticed  that  nothing  whatever  was  granted  to 
the  inhabitants,  neither  land  nor  privUege  of 
any  sort.  Tne  only  grant  to  the  inhabitants 
was,  that  the  labouring  poor  should  have 
the  privilege  as  alleged.  We  are  not  here  dealing 
with  a  trust  to  be  performed  for  the  benefit  of  a 
limited  body,  but  with  the  right  of  the  inhabitants 
generally,  and  the  case  renders  no  asnistance  in 
.considermg  without  a  grant  to  the  inhabitants 
generally  what  ought  to  be  presamed  from  nser. 
A  passage  in  the  4th  Institute,  page  297,  waa  re- 
ferred to  because  it  was  said  that  ToUard  Farnham 
was  within  the  forest  of  Cranboume — Coke  is 
treating  of  the  courts  of  the  forest,  and  he  says : 
"  And  concerning  claims  "  (meaning  claims  in  the 
court  of  the  forest),  "  it  is  specially  to  be  observed 
that  by  the  forest  law,  a  grant  made  of  a  privilege 
within  the  forest,  all  the  inhabitants  being  free- 
holders within  the  forest,  or  such  other  com- 
monalties, not  incorporated,  is  good."  The  answer 
to  this  was  that  it  nas  reference  to  claims  made 
in  the  court  of  the  forest,  the  claim  being  for  what 
is  called  a  privilege,  which  involves  more  the  idea 
of  exemption  from  the  forest  law  than  the  acqui- 
sition of  property ;  and  further  that,  although  we 
have  abundant  proof  that  Cranbourne  was  a  chase, 
there  is  no  proof  that  it  was  ever  a  forest  in  the 
proper  sense  of  the  word,  and  still  further,  that 
we  are  not  dealing  with  privileges  under  the  law 
of  the  forest,  but  with  property  under  the  common 
law.  We  are  therefore  engaged  in  a  different 
court  from  the  court  of  the  forest  upon  a  different 
sabjoct,  viz.,  property,  and  not  privilege,  and  there 
is  an  absence  of  proof  of  their  being  a  forest ;  so 
that  the  passage  in  Coke  is  inapplicable.  It  was 
impossible  to  pass  over  these  matters  which  were 
so  fully  argued  before  us ;  but  there  is  another 
reason  why  we  cannot  be  called  upon  to  find  a 
grant  from  the  Crown  in  the  present  case.  In 
most  cases  where  a  grant  is  presumed  from  user 
in  favour  of  an  individual,  the  proof  of  user  is 
definite  and  complete,  but  in  the  present  ca«e  we 


MAGISTRATES'  OASES, 


355 


Bx.Div.] 


Mabtih  v.  Mackonocbh. 


[Q.B.  Div. 


are  called  upon  to  infer  a  giant  not  to  an  in- 
diyidnal,  bat  to  a  class,  namely,  the  inhabitants  of 
a  parish,  and  therefore  in  order  to  found  it,  there 
most  be  proof  of  user  not  by  some  inhabitants, 
bat  by  the  class,  that  is,  by  inhabitants  generally. 
[His  Lordship  referred  to  certain  evidence  by  way 
of  presentments  taken  Irom  Lhe  oonrt  rolls  of  the 
manor  and  proceeded :]    With  regard  to  the  right 
to  take  fuel,  asserted  by  the  tenants,  the  fact  that 
other   inhabitants  of  the   parish   exercised   the 
right  ironld  only  prove  a  right  in  those  other 
iimabitants  as  inhabitants,  and  would  not  prove 
the  right  in  the  inhabitants  generally,  and  in 
this  way  the  case  fails,     lhe  statements  in  the 
case,  and   the  schedules,    entirely  fail   to   prove 
the  user  by  the  inhabitants  generally  as  inhabi- 
tants, snch   as   to  justify  the  presumption  of  a 
grant   by   the    Grown.     We  were  not  asked  to 
presume    a    grant    to    such  of  the    inhabitants 
as    were     not     tenauts    of     the    manor.      We 
now   go    back    to   the    title   of  the    defendants 
by  prescription.  As  regards  the  defendant  Ferrett, 
as  bis  house  was  a  new  one,  this  claim  clearly 
could  not  be  sustained.    The  same  objection  ap- 
plied to  the  defendant  Isaacs,  because  his  house 
was  also  a  new  one,  and  althouirh  it  was  built  near 
to  an  old  house  and  upon  a  small  garden  belong- 
ing to  it,  the  old  house  remained,  and  was  occupied, 
so  that  it  was  not  in  substitution  for,  but  in  addi- 
tion to  the  old  house,  and  thus  any  prescriptive 
right  acquired  by  the  old  house  could  not  apply  to 
this.    As  regards  the  house  occupied  by  the  per- 
son under  whom  the  defendant  Adams  justifies, 
the  matter  stands  thus.      He  occupies  a  house 
partly  new  and  partly  old,  and  it  may  be  collected 
irom  the  statement  that   the  old  part  may  ori- 
ginally  along  with  the  other  old  building  have 
constituted  one  house,  or  it  may  have  been  ori- 
ginally a  separate  house,  and  a  question  might 
arise,  whether  a  user  was  sufficiently  made  out  in 
respect  to  the  present  house,  so  as  to  make  the 
prescription  apply.    But  an  opinion  was  intimated 
m  the  course  of  the  argument  that  there  was  no 
evidence    of   the  exercise   of  the  right  to  take 
baskets  as  belonging  to  any  particular  house.   On 
the  contrary,  it  was  proved   that  the  right  was 
exercised  in    respect    to   inhabitancy  of  houses 
whether  old  or  new.   We  should  have  felt  justified 
in  coming  to  the  conclusion  that  Hnrriet  Adams, 
as  alleged  in  the  third  plea,  was  seised  in  fee  of 
the  house  occupied  by  her,  and  that  it  was  not 
comprised  in  the  lease  of  the  15th  March  1781, 
mettioned  in  paragraph  68  of  the  case;  but  we 
could  not  have  come  to  the  conclusion  that  the  other 
allegation  in  the  plea  was  made  out,  viz.,  that  she 
and  her  predecessor  in  title  had  exercised  the 
right  of  taking  estovers  as  to  the  messuage  apper- 
taining.   This  is  a  conclusion  of  fact,  and  though 
the  actual  taking  of  baskets  by  the  occupiers  of 
the  bouse  was  proved  to  the  fullest  extent,  and 
tboogh  the  case  does  not  expressly  find  in  what 
alleged  right  it  was  taken,  ^et  the  evidence  shows 
that  the  right  was  exercised  in  respect  of  in- 
habitancy.   The  defendant  in  the  action,  Charles 
Adams,  says,  at  p.  150,  the  common  was  free  to 
everybody  in  the  parish.     It  is  only  necessary 
^n  this  part  of  the  case  to  refer  to  the  case  of 
Oamphdl  V.  Wilson  (3  East  294),  quoted  with  ap- 
proval in  Angus  v.  Dalton  (L.  Bep.  3  Q.  B.  Div.  108), 
to  show  the  necessity  of  connecting  the  user  with 
the  right  claimed.     In  that  case  there  bad  been 
ftD  inclosure  award,  putting  an  end  to  all  former 


rights  of  way,  and  a  certain  private  right  of  way 
was  set  out.  The  question  which  arose  was 
whether,  from  user  for  nearly  twenty  years  as  of 
right,  a  grant  could  properly  be  presumed,  and 
the  argument  was  that  the  user  over  the  locus  in 
quo  was  a  user  under  the  award,  and  by  mis- 
taking the  place  set  out.  All  the  members  of  the 
court  expressed  their  opinion  that  if  it  had  been 
shown  that  the  user  was  in  fact  under  the  award, 
though  adverse  and  of  right,  it  could  not  have 
been  made  a  foundation  for  presuming  a  grant. 
The  language  of  all  the  judges  is  to  the 
same  ^ect,  but  that  of  Lawrence,  J.  is 
most  precise.  He  says,  at  p.  301 :  "  But  it 
has  been  said  that  if  the  enjoyment  were 
shown  to  have  originated  by  mistake,  how- 
ever adverse  it  may  have  been,  that  is  a^inst 
the  presumption,  and  that  the  learned  judge 
misled  the  jury  in  this  respect,  but  no  facts 
appear  to  warrant  the  objection,  otherwise  it 
miffht  be  verv  material  to  be  considered.  For  if 
.from  an  exercise  of  the  right  of  way  from  time 
to  time  it  had  appeared  that  the  party  had  asserted 
his  right  to  be  grounded  on  the  award,  though  it 
were  exercised  ever  so  adversely,  I  do  not  know 
how  the  jury  would  be  warranted  in  referring  to 
any  other  ground  than  what  the  party  himself 
insisted  on  at  the  time."  It  is  plain  that,  if  we 
refer  the  user  to  any  other  right  than  the  one  in 
respect'  of  which  it  was  actually  exercised,  we 
might  be  doing  the  greatest  injustice,  for  the  lord 
might  allow  the  inhabitants  of  cottages  to  exer- 
cise the  right  as  inhabitants,  knowing  that  it  was 
a  right  which  there  was  no  necessity  to  interrupt, 
and  he  might  afterwards  be  bound  by  his  own 
interruption  because  another  right  was  acquired. 
For  the  above  reasons  we  think  that  all  the 
questions  at  the  end  of  the  case  must  be  answered 
in  the  negative,  and  that  there  must  be  judgment 
for  the  plaintiff  in  all  the  actions.  Acting  upon 
the  paragraph  at  the  bottom  of  page  22  of  the 
case,  we  direct  that  the  plaintifi^s  costs  be  assessed 
equally  between  the  three  defendants. 

Bowen, — My  Lord,  the  case  prays  for  an  injunc- 
tion to  prevent  the  repetition  oi  similar  trespasses, 
and,  as  the  judgment  is  for  Lord  Rivers,  I  appre- 
hend I  am  entitled  to  that  P 

Kbllt,  O.B. — That  certainly  you  are  entitled 
to.    You  will  have  a  perpetual  injunction. 

Solicitors  for  the  plaintiff,  Home  and  Hunter, 

Solicitors  for  the  defendants,  Duncan  and 
Merton, 

QUEEN'S  BENCH  DIVISION. 
Jtme  27,  28,  and  Aug,  8. 

(Before  Gockbu&n,  C.J.,  Mellob  and  Lush,  JJ.) 
Martin  v.  Mackonochlb.  (a) 

Prohibition— Court  of  Arches— Sentence  for  con' 
tumacy  —  Suspension  ah  officio  et  beneficio  — 
Previous  sentence  in  suit — 3  ^  4  Vict.  c.  S6. 

In  a  suit  instituted  under  the  Church  DiscvpUne 
Act  1840,  and  sent  by  letters  of  request  to  the 
Court  of  Arches,  the  Dean  of  that  court  Aod, 
on  tJie  7th  Dec.  1874,  pronounced  the  defendant, 
the  vicar  of  a  parish,  guilty  of  certain  ecclesias- 
tical offences,  and  sentenced  him  to  suspension  ah 
officio  for  six  weeks.  On  the  26th  June  1875  a 
monition  to  desist  from  the  practices,  thus  cow 
demned  as  unlawful,  was  served  on  the  defendant, 

(a)  R4«ported  by  M.  W.  McKellak,  Fmq.,  Barrister-at-Law. 
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On  the  23rd  March  1878,  upon  appUccUian  to  the 
court  hy  affidcmte,  the  Bean  was  satisfied  that  the 
defendant  was  continuously  disobeying  the  said 
monition,  and  on  the  2Qth  March  a  further  moni* 
Hon  to  desist  from  the  said  practices  was  served 
on  the  defendant.  An  appUccUion  to  enforce 
these  monitions  was  made,  and,  upon  failure  to 
appear  after  notice,  the  Dean,  on  thellth  May, 
decreed  that  the  defendant  had  disobeyed  the  said 
monitions,  and  for  his  disobedience  therein 
declared  him  to  have  been  guilty  of  contumacy, 
and  for  his  conduct  aforesaid  sentenced  him  to 
be  suspended  ab  officio  et  benefi^do  for  the  term  of 
three  years,  the  defendant  to  pay  the  costs  of 
suit. 
Held  {by  GocJcbum,  0,J,  and  MeUor,  J,,  dissen* 
tiente  Lush,  J.),  on  a  rule  for  a  prohibition,  that 
this  sentence  was  beyond  the  jurisdiction  of  the 
Dean  of  Arches ;  and  thai  this  court  had  power 
to  prevent  its  execution  by  prohibition. 

This  was  a  rale  nisi  for  a  prohibition  to  Lord 
Penzance,  the  Dean  of  the  Court  of  Arches,  to  set 
aside  an  order  made  by  him,  directing  the  defen- 
dant in  the  sait  to  be  snspended  ab  oficio  et 
beneficio  of  his  vicarage,  for  three  years,  as  a 
punishment  for  contempt  of  court  in  continuing 
to  disobey  a  monition  of  Sir  Eobert  Fhillimore, 
whilst  judge  of  that  court. 

June  6. — Charles,  Q.O.  (with  him  Phillimore) 
obtained  a  rule  nisi  on  the  defendant's  behalf. 

June  27  and  28.— The  Solidtor-Oeneral  (Sir 
Hardinge  GifFard,  Q.C.),  A.  J.  Stephens,  Q.O.. 
and  Jeune,  for  the  promoter  of  the  suit,  showed 
cause. 

Charles,  Q.G.  and  Phillimore  supported  the 
rule. 

The  facts  and  arguments  are  sufficiently  stated 
in  the  considered  judgments  of  the  learned 
judges.  Cv/r.  adv,  vuU, 

Aug,  8. — Lush,  J. — This  suit  was  instituted  by 
letters  of  request  from  the  Bishop  of  London,  pur- 
suant to  the  13th  section  of  the  Church  Disciphne 
Act  (3  &  4  Vict.  c.  86).  The  cause  was  heard  on 
the  7th  Dec.  1874,  when  the  Court  of  Arches 
decreed  that  the  defendant  had  been  guilty  of 
certain  practices  which  were  offences  against  the 
laws  ecclesiastical ;  pronounced  sentence  of  sus- 
pension ah  officio  for  six  weeks ;  and  admonished 
the  defendant  to  abstain  in  future  from  the  prac- 
tices thereby  condemned.  The  defendant  appealed 
from  this  judgment  to  the  Privy  Council,  but 
abandoned  the  appeal  before  it  came  to  a  hearing. 
On  the  26th  June  1875  a  monition  in  accordance 
with  the  decree  was  daly  served,  and  suspension 
published.  On  the  18th  March  last,  notice  was 
served  on  the  defendant,  alleging  that  he  had, 
in  contravention  of,  and  disobedience  to,  the 
monition,  on  certain  days  therein  specified  (several 
of  which  were  within  two  years  from  that  date, 
and  the  last  of  which  was  the  24th  Feb.  last),  done 
certain  specified  acts  (being  acts  which  he  had 
been  admonished  to  abstain  from),  and  that  the 
promoter  would  on  the  23rd  March,  upon  proof  of 
the  premises,  ask  that  it  might  be  declared 
that  the  defendant  had  not  obeyed  the  mo- 
nition in  the  particulars  therein  set  forth, 
and  would  further  ask  that  the  monition  might 
be  enforced,  as  to  the  court  should  seem  meet ; 
and  that  the  defendant  might  be  condemned  in 
the  costs  of  tho  proceeding.     Copies  of  the  af^- 


davits  intended  to  be  used  were  served  at  the  same 
time.    The  defendant  did  not  appear,  and  on  the 
29th  March  a  second  monition  waa  served  upon 
him,    which    recited   the    previous    proceedings 
in    the    suit,    the    decree,    the    service   of    the 
former    monition    and    the    notice;    and   wluch 
alleged  that  on  the  23rd  March  then  instant,  the 
court,  having  read  the  affidavits,  copies  of  which 
had  been  served,  did  pronounce  and  declare  that 
the  defendant  had  failed  to  obey  the  monition  in 
not  having  abstained  from  the  before-mentioned 
practices ;  and  did  further  admonish  the  defendant 
to  abstain  for  the  future  from  those  practioee. 
On  the  20th  April  a  further  notice  was  served,  to 
the  effect  that  it  had  been  alleged  that  snbee- 
(]^uently  to  the  service  of  the  last-mentioned  moni- 
tion, namely,  on  the  3l8t  March  and  the  7th 
April,  the  defendant  had  repeated  the  practioea 
against  which  he  had  been  admonished,  and  that 
the  promoter  would  apply  to  the  court  on  the 
11th  May,  and  would,  upon  proof  of  the  premises, 
ask  that  it  might  be  declared  that  the  defendant 
had  not  obeyed  the  monitions,  and  that  the  same 
might  be  enforced  as  to  the  court  should  seem 
meet,  and  that  the  court  might  take  such  other 
steps  in  the  matter  as   justice  might   require. 
Copies  of  the  further  affidavits  intended  to  be 
used  accompanied  the  notice.      The    defendant 
still  declined  to  appear  at  the  time  appointed,  and 
the  court,  after  reading  the  affidavits  and  taking 
time  to  consider,  declared  that  the  defendant  had 
disobeyed  and  contravened  the  monition  of  the 
oourt,  and  decreed  that  he  should  be  suspended 
ab  officio  et  benefit  for  a  period  of  three  years, 
and  be  condemned  in  the  costs  of  the  application. 
Thereupon  an  application  was  made  to  this  oourt 
for  a  prohibition,  on  the  ground,  and  the  only 
ground  on  which  a  prohibition  can  be  granted, 
namely,  that  in  awarding  a  suspension  under  such 
circumstances  the  Court  of  Arches  had  exceeded 
its  jurisdiction.  A  rale  to  show  cause  was  granted, 
which  came  un  for  argument  shortly  before  ^e 
last  assizes,  when  the  oourt  took  time  to  consider 
its  judgment.    The  contention  of  the  defendant 
is  that  he  has  been  punished  for  a  contempt  of 
court;   that  a  contempt  of  court  is   punishable 
only  by  imprisonment  under  58  Geo.  3,  c  127 ; 
that  such  a  proceeding  as  the  present  is  not  in 
accordance  with  the  established  practice  of  the 
Court  of  Arches,  and  that  even  if  it  were  shown 
to  have  been  so  prior  to  the  passing  of  the  Church 
Discipline  Act,  the  provisions  of  that  Act  rendered 
its  continuance  illegal.    It  was  not  disputed  that 
the  sentence  complained  of  is  one  which  might 
lawfully  have  been   pronounced  for  such   eccle- 
siastical offence  as  the  court  had  declared  the 
defendant  to  be  guilty  of,  if  a  fresh  suit  bad  been 
brought  against  him.    I  pause  here  for  a  moment 
to  remark  that  much  of  the  argument  which  was 
addressed  to  us  appears  to  me  to  be  based  on  the 
fallacy  of  treating  the  acts  of  which  the  defendant 
was  found  guilty  as  a  mere  contempt  of  court.  A 
contempt  of  court  may  or  may  not  involve  an  ecde- 
siasticai  offence.  A  wilful  disobedience  of  an  order 
of  the  court  made  to  enforce  a  private  right,  such 
as  an  order  for  payment  of  costs,  is  a  contempt  of 
court,  but  nothing  more.    The  acts  of  the  defen- 
dant amount  to  a  contempt  of  court,  inasmuch  as 
he  thereby  committed  a  breach  of  the  monition  or 
injunction  of    the   court;    but  they  amount  to 
much  more  than  a  contempt  of  court.     They  con- 
stitute a   distinct    ecclesiastical  offence.     They 
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were  done  in  defiance  not  only  of  a  monition  of 
the  coort,  bat  in  defiance  of  the  law  as  declared 
by  the  coorti  which  is  the  constitnted  authority 
in  such  cases,  and  woald  hare  been  panishable  if 
there  had  been  no  monition,  and  the  sentence  is 
admitted  to  be  an  appropriate  paniflhment  for 
BQoh  a  breach  of  the  law.    Of  coarse  the  conrt 
ooold  not  have  taken  cognisance  of  the  offence 
withoat  a  sait ;  bat  here  there  is  a  sait  which  has 
resulted  in  a   decree  and  a  monition,  and  the 
argument  for  the  defendant  assumes  that  for  some 
purposes  at  least  the  monition  is  still  in  force: 
whether  it  is   operative  to  enable  the  court  by 
means  of  it  to  suppress  the  repetition  of   the 
offence — in  other  words,  whether  the  monition 
can  be  effectually  enforced — is  the  question.    INow 
unless  it  be  shown  that  the  defendant  is  under 
some  disadvantage  by  being  prosecuted  for  the  new 
offence  by  summary  proceeding  on  the  monition, 
or  unless  such  a  proceeding   is    prohibited  by 
statute,  no  reason  can  be  assigned  why  a  new 
suit,  which  is  undoubtedly  the  more  costly  and 
more  dilatory,  acd  therefore  the  less  efficacious 
proceeding  for  the  purposes  of  justice,  should  bo 
adopted  in  preference  to  the  more  summary  pro- 
ceeding.   The  object  is  the  same  as  would  be  the 
object  of  a  new  suit,  namely,  to  put  an  end  to  the 
practices  which  had  been  denounced  as  illegal ; 
and  the  sentence  is  the  same  as  would  or  might 
have  been  pronounced  in  the  form  of  a  decree  in 
that  new  suit.    I  proceed  to  notice  in  the  first 
place  the  argument  based  on  the  Church  Dis- 
cipline Act,  because,  if  the  proceeding  complained 
of  be  either  expressly  or  by  implication  forbidden 
by  that  Act,  it  matters  not  what  the   ancient 
practice  of  the  Court  of  Arches  was,  or  what  con- 
struction   the  court   might  have  put   upon  the 
statute  itself;  for  it  is  the  practice  and  the  duty 
of  this  court  to  construe   Acts  of  Parliament 
which  affect  the  temporal  rights  of  the  subject, 
and  to  protect  the  subject  in  the  enjoyment  of 
those  rights.      The  object  of  the  Church  Dis- 
cipline Act  is  declared  in  the  preamble  to  be  **  to 
amend  the  manner  of  proceeding  in  causes  for 
the  correction  of  clerks,"  and  this  ic  effects  by 
repealing  the  statute  Hen.    7,   c.  4,  which  gave 
summary  powers  to  archbishops  and  bishops,  and 
by  prescribing  a  uniform  course  of  proceeding  for 
the  institution  of  suits.    Then  follows  the  23rd 
section,  which  enacts  that  "  no  criminal  suit  or 
proceeding  against  a  clerk  in  Holy  Orders,  for 
any  offence  against  the  laws  ecclesiastical,  shall  be 
instituted  in  any  ecclesiastical  court  otherwise 
than  is  hereinbefore  enacted  or  provided."    The 
argument  is,  that  this  is  a  "  proceeding "  for  an 
offence  against  the  laws  ecclesiastical,   and  not 
being  instituted  in  the  manner  prescribed  by  the 
Act,  it  is  therefore  a  violation  of  the  Act.    This 
argument  appears  to  me  to  be  founded  on  a  mis- 
apprehension of  the  scope  and  purpose  of  the  Act. 
If  it  were  to  prevail,  tne  consequence  would  be 
that  a  decree  admonishing  the  defendant  in  a  suit 
to  abstain  in  future  from  practices  which  were 
thereby  declared  to  be  illegal  would  be  nugatory ; 
and  the  Act  would  have  taken  away,  and  that  by 
implication  only,  one  of  the  most,  if  not  the  most 
ancient  and  probably  the  most  effective  of  the  pro- 
cesses of  the  court.  S^or  if  the  acts  of  the  defendant 
^ere  treated,  as  it  was  contended  they  ought  to  have 
been  treated,  as  a  mere  contempt  of  court  punish- 
able under  the  68  Geo.  3,  that  would  be  equally 
open  to  the  objection  that  it  was  a  "  proceeding  *' 


for  an  offence  which  had  not  been  already  adjudi- 
cated on ;  and  it  would  follow  that  no  monition 
enjoining  abstention  for  the  future  could  ever  be 
enforced  at  all.    It  is  clear  to  my  mind  that  what 
the  Act  meant  to  abolish  by  the  word  "  proceed- 
ing "  was  those  arbitrary  acts  by  which  forfeiture 
or   suspension   was  inflicted  without  a  regular 
suit,  of  which  precedents  are  to  be  found  in  the 
books,  and  that  it  no  more  intended  to  interfere 
with    any    established    mode    of    enforcing   the 
decrees  of  the  court  than  it  did  with  substantive 
law.    Other  sections  recognise,  as  still  existing 
and  to  continue,  the  ancient  forms  of  sentence  and 
the  ancient  modes  of  enforcing  it.    For  example, 
the  11th  section,  speaking  of  the  sentence  to  be 
pronounced  upon  hearing  before  the  bishop  and 
assessors,  says  that  it  shall  be    "  according  to 
ecclesiastical  law,"  and  the  12th  says  that  "  all 
sentences  by  any  bishop  or  his  commissary  shall 
be  enforced    by  like  means  as  a  sentence  pro- 
nounced by  an  ecclesiastical  court  of  competent 
jurisdiction."  The  Act  leaves  the  kind  of  sentence 
to  be  awarded  and  the  mode  of  enforcing  it  as  it 
was  before.     It  prescribes  the  mode  by   which 
criminal  proceedings  shall  be  originated  against  a 
clerk,   but  once  commenced  and   carried  on  to 
judgment  it  leaves  the  suit  to  be  worked  out  to 
execution  according  to  the  ordinary  course  and 
practice  of  the  court.     This  section,  therefore, 
app)ears  to  me  to  have    no    bearing    upon    the 
question  before  us.    There  is  a  proviso  in  the  13th 
section  which  at  first  sight  seems  to  present  a 
difficulty.    It  was  not  to  my  recollection  noticed 
in  the  argument,  but  I  am  desirous  of  calling 
attention  to  it,  that  it  might  not  be  supposed  I  had 
overlooked  it.    The  15th  section  gives  an  appeal  to 
the  Privy  Council.  The  13th  section,  in  anticipation 
of  the  15th,  provides  that  *'no  appeal  from  any 
interlocutory  decree  or  order  not  having  the  force 
of  a  definite  sentence,  and  thereby  ending  the  suit 
in  the  Court  of  Appeal  of  the  province,  shall  be 
allowed,  save  by  the  permission  of  the  judize  of 
such  court."    At  first  sight'  the  wording  of  the 
clause  suggests  that,  when  the  case  is  ripe  for 
appeal,  it  is  ended  for  all  purposes  in  the  court 
below.     But  a  moment's  consiaeration  suffices  to 
make  it  clear  that  these  words  are  only  intended 
to  emphasise  the  distinction  between  an  interlo- 
cutory and  a  final  judgment;  and  that  they  could 
not  have  been  intended  to  enact  that  a  definite 
sentence  shall  end  the  suit   in  the  sense  that 
nothing  more  shall  be  done  upon  it,  not  even  to 
enforce  the  sentence,  whether  there  is  an  appeal  or 
not.    That  would  bo  a  contention  too  absurd  to  be 
accepted,  and  this    no   doubt  accounts  for  this 
proviso  not  having  been  referred  to  in  the  argu- 
ment.    I  come,  therefore,  to  the  conclusion  that 
the  mode  of  proceeding  which  was  adopted  in  this 
case,  and  which  is  the  subject  of  complaint  before 
us,  is  not  prohibited  by  the  Church  Discipline  Act. 
There  being  no  other  Act  of  Parliament  bearing 
on   the  point,  the    only  remaining  question  is, 
whether  it  is  in  accordance  with  the  established 
practice  of  the  court.    It  is  admitted,  as  I  have 
already  observed,  that  the  court  had  jurisdiction 
over  the  subject-matter;  and  jurisdiction  to  pro- 
nounce, for  the  offence  of  which  it  has  adjudsred 
the  defendant  guilty,  the  very  sentence  which  it 
has  pronounced.     I  regret  that  I  am  compelled  to 
differ  from    my    learned    colleagues    upon    this 
branch  of   the  case   also.     I  think  we   have  no 
jurisdiction  to  inquire  whether  the  ordinary  course 


858 


MAGISTEATES'  OASES. 


Q.B.  Div.] 


Mabtut  V,  Mackonochib. 


[Q.B.  Dnr. 


of  procedure  has  or  has  not  been  followed  in  this 
case.    The  practice  and  procedure  of  every  coart 
where  no  Act  of  Parliament  intervenes  to  regulate 
it,  which  I  assume  to  be  the  case  here,  is  within 
the  exclusive  cognisance  of  the  court  itself.    If  in 
a  particular  case  the  mode  of   proceeding  were 
shown  to  be  ever  so  irregular,  and  at  variance  with 
the  ordinary  practice,  it  would  not  give  this  court 
jurisdiction  to  interfere.      Irregularity  in  proce- 
dure is  matter  of  appeal,  not  of  prohibition,  and 
the  appeal  is  given  to  the  Privy  Council  not  to 
this    court.    It   is,    of  course,  conceivable  as  a 
possibility  that  a  system  of  procedure  might  be 
so    vicious    as    to     violate    some    fundamental 
principles  of  justice ;  as  if,  for  example,  it  allowed 
a  suit  to  be  instituted  and  prosecuted  to  judgment 
in  the  absence  of  the  party  sued,  and  without 
summoning  him,  or  givmg  him  any  opportunity 
of  defending  himself ;  that  would  entitle  this  court 
to  interfere.      It    is   quite   superfluous    to    say 
that  nothing  of  that  kind  is  or  could  be  suggested 
as  regards  the  procedure  in  the  Court  of  io-ches. 
But  neither  was  it,  or  could  it  be,  suggested 
that    the    applicant    suffered   any    disadvantage 
whatever  from  not  having  been  cited  to  answer 
these  charges  in  a  fresh  suit.     The  monition  gave 
him  full  and  precise  notice,  as  full  and  precise  as 
articles  in  a  fresh  suit  would  have  given  him,  of 
what  he  was  charged  with  ;  he  had  moreover  an 
advantage  which  he  would  not  have  had  in  a  fresh 
suit,  namely,  the  advantage  of  knowing  who  were 
to  be  the  witnesses  against  him,  and  what  they 
were  going  to  say.     Every  opportunity  was  given 
him  of    refuting  tbe  accusation;  he  might  have 
appeared  and  cross-examined  the  witnesses,  have 
given  evidence  on  his  own  behalf,  and  have  called 
witnesses  to  disprove  the  allegations.    The  same 
grouud  of  defence  and  the  same  opportunity  of 
putting  it    forward  were    open  to  him  on'  the 
monition  as  would  have  been  open  to  him  on  the 
hearing  of  a  suit.    For  he  could  not  in  a  second 
suit  have  contested  the  law  as  declared  in  the 
original  judgment.    That  had  become  res  judicata. 
Having  abandoned  his  appeal,  he  could  not  have 
been  heard  to  argue  over  again  that  the  practices 
condemned  in  that  suit  were  lawful  practices.   All 
that  he  could  have  done  in  a  second  suit  would 
have  been  to  dispute  the  facts,  and  that  he  could 
have  done  by  way  of  answer  to  the  monition  as 
fully,  as  freely,  and  as  advantageously  as  if  he  had 
been  defending  himself  in  a  regular  suit.    The 
monition  deprived  him  of  no  right  or  advantage 
which  the  Church  Discipline  Act  intended  that  a 
defendant  should  have.      I  must  therefore  decline 
to  enter  into  the  (juestion  which  was  so  earnestly 
and  at    length    discussed    at    the    biir,  namely, 
whether  the  precedents  do  or  do  not  sanction  the 
course    of    proceeding    which  is   complained  of. 
As    I    have    already    said,   I   think    that    is    a 
matter   for    the    Court   of    Arches    to    decide, 
subject    to    an    appeal    to   the    Privy    Council. 
I  feel  it  due  to  the  learned  judge  of  the  Court  of 
Arches,  however,  to  advert  to  the  fact,  that  not 
only  has  no  authority  to  the  contrary  been  found, 
but  that  the  various  authorities  on  the  subject, 
which  are  all  collected  in  the  return  presented  to 
the  House  of  Commons  in  1868,  and  which  were  the 
subject  of  so  much  comment  in  the  argument, 
have  been  considered  by  the  Privy  Council  on 
appeal,  and  that  high  tribunal  has  affirmed  the 
competency  of  the  Court  of  Arches  to  pass  such 
a  sentence  as  the  one  in  question  upon  a  similar 


proceeding  for  contamacy;  IHebbert  y«  Pwrehas, 
(L.  Bep.  4  P.C.  301.)  It  was  strongly  urged  upon 
us,  in  disparagement  of  that  decision,  that  the 
Privy  Council  had  not  the  assistance  of  counsel  <m 
the  part  of  the  then  respondent,  and  that,  if  the 
authorities  had  been  examined  and  disonased 
from  an  opposite  point  of  view,  that  court  miglii 
have  come  to  a  different  conclusion.  That  inaT 
possibly  be  so ;  but  I  cannot  speculate  upon  anoa 
a  contingency.  The  judgment  of  the  PrivT 
Council  is  binding  upon  the  Court  of  Arches,  and, 
for  the  reasons  1  have  mentioned,  I  think  it  ia 
equally  binding  on  this  court ;  as  the  judgment 
of  the  Court  of  Appeal  in  ecclesiastical  causes  it 
has  the  authority  of  law,  and  any  clergyman  of 
the  Church  of  England  is  bound  as  a  loyal  subjeol 
to  obey  that  in  common  with  any  other  branch  of 
the  law  of  the  land.  I  cannot  help  repeating  mj 
regret  that  I  should  stand  alone  in  this  court  upon 
a  subject  of  such  general  importance,  and  that 
circumstance  makes  me  feel  considerable  diffi- 
dence ;  but  having  given  my  best  consideration  to 
the  case,  I  am  unable  to  concur  with  the  views  of 
my  learned  brethren,  and  am  constrained  to  say 
that  in  my  judgment  no  exoess  of  jurisdiction  has 
been  committ^,  and  that  this  rule  ought  to  be 
discharged. 

Mbllob,  J. — At  the  close  of  the  argument  in 
this  case  I  was  prepared  to  concur  with  my  Lord 
Chief  Justice  in  making  the  rule  absolute,  but 
m^  brother  Lush  then  expressing  his  dissent  from 
that  course,  and  requiring  time  to  consider  the 
matter  further,  we  parted  without  appointing  anj 
time  for  meeting  to  give  our  judgment.  Aa  the 
circuits  were  then  immediately  about  to  take  place, 
I  did  not  think  it  likely  that  we  should  be  pre- 
pared to  give  judgment  before  the  next  sittings, 
and  it  is  only  within  the  last  three  days  that  I  be- 
came aware  that  we  should  be  able  to  meet  for  the 
purpose  of  delivering  judgment.  I  do  not  mention 
th's  by  wav  of  objection  or  complaint,  as  I  think 
it  is  extremely  desirable  that  the  matter  should  not 
be  postponed  to  the  sittings  in  November.  I  say 
it  merely  by  way  of  excuse  for  not  being  prepared 
with  a  judgment  of  my  own.  I  have  been  so  in- 
cessantly occupied  in  the  performance  of  other 
judicial  duties  that  I  have  found  it  utterly  impos- 
sible to  abstract  the  necessary  time  from  the  oon- 
sideration  of  other  pressing  cases.  I  have  had  the 
advantage  of  receiving  in  portions  during  the  last 
three  days  a  judgment  prepared  by  my  Lord  Chief 
Justice,  with  whose  view  of  the  ca»e  expressed  to 
me  at  the  time  of  the  argpiment  I  entirely  con- 
curred, and  with  whom  I  was  then  prepared  to 
concur  in  delivering  judgment.  I  have,  as  far  aa 
my  opportunities  have  enabled  me,  considered  his 
judgment ;  and  although  I  do  not  desire  without 
further  consideration  to  be  bound  by  every  reason 
which  he  has  assigned  for  the  conclusion  at  which 
he  has  arrived,  yet  I  am  perfectly  satisfied  to  rest 
my  judgment  upon  the  reasons  and  authorities 
stated  in  his  moat  learned  and  elaborate  judgment. 
I  have  also  had  the  opportunity  of  reading  the 
judgment  prepared  by  my  brother  Lush.  I  can- 
not do  otherwise  than  dissent  from  tbe  conclusion 
at  which  he  has  arrived ;  but  I  am  sure  he  will 
permit  me  to  say  that,  in  my  opinion,  his  judg- 
ment does  not  grapple  with  the  real  difficulty  in 
the  case.  There  are  two  cardinal  points  on  which 
I  am  at  issue  with  him.  The  first  is,  that  he  seems 
to  consider  that  this  court  in  tbe  exercise  of  its 
high  functions  is  bound  by  the  decisions  of  the 
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Jndioial  Committee  of  the  PriTy  Oonnoil  whiob  were 
80  often  referred  to  dariog  the  argnment.  It  is 
to  be  obserred  that  the  Friyy  Goanoil  have  no 
original  jorisdiotion  in  questions  of  this  description; 
their  authority  is  simply  appellate,  and  is  merely  a 
substitution  for  the  former  authority  of  the  delegates. 
It  cannot  be  doubted,  as  it  appears  to  me,  that  in 
this  matter  that  high  court  is  as  much  subiect  to 
review  by  this  court  in  the  exercise  of  its  authority 
as  the  Court  of  Delegates  was.  The  judge  of  the 
Court  of  Arches  was  no  doubt  bound  by  those 
decisions,  and  could  not  have  rightly  acted 
contrary  to  their  tenor,  but  in  the  exercise  of  our 
junsdiotion  we  are  not  bound  to  treat  them  as 
conclusive  authorities  on  the  subject,  but  are  at 
liberty  to  consider  the  circumstances  under  which 
they  were  given,  and  the  authorities  on  which  they 
were  bcuied.  My  second  difference  from  my 
brother  Lush  consists  in  this,  that  I  consider  that 
the  offence  upon  which  Lord  Penzance  adjudicated 
and  passed  the  sentence  now  appealed  against  was 
a  fresh  and  distinct  offence  against  the  laws 
ecclesiastical.  I  mean  new  and  distinct  from  the 
offence  for  which  he  had  been  sentenced  to  sus- 
pension and  payment  of  the  costs  by  Sir  Robert 
Fhillimore  when  Dean  of  the  Arches.  It  appears 
to  me  that  Lord  Penzance  had  no  jurisdiction  to 
adjudicate  and  condemn  the  defendant,  Mr.  Mao- 
konochie,  to  a  sentence  of  suspension  applicable 
only  to  a  definite  and  specific  offence  without 
fresh  letters  of  request  from  the  Bishop  of  London, 
in  whose  diocese  the  offence  arose.  All  the 
offences  charged  against  the  defendant  were  com- 
mitted within  the  diocese,  and  might  have  been 
dealt  with  in  the  Consistory  Court  of  the  Bishop 
of  London  ;  and  without  letters  of  request  by  the 
Bishop  of  London  the  Arches  Court  of  Canterbury 
had  no  jurisdiction  to  take  proceedings  in  the 
matter;  when,  therefore,  Mr.  Mackonochie  had 
been  convicted  and  sentenced  by  a  definitive 
sentence  of  the  then  Dean  of  the  Arches,  and  had 
suffered  the  punishment  assigned  to  such  offence, 
that  suit  was  at  an  end.  He  might  be  liable 
to  a  summary  proceeding  by  way  of  contempt  and 
pimished  in  the  course  prescribed  by  the  statute 
of  Qeo.  3,  by  eignificavit  and  imprisonment ;  but 
it  appears  to  me  that  in  order  to  proceed  for  a 
fresh  specific  offence,  which  might  end  in  a 
sentence  of  sanpension  or  deprivation,  it  was 
essential  that  a  new  cause  should  be  instituted, 
and  that  fresh  letters  of  request  should  have  been 
obtained  from  the  Bishop  of  London.  There  is 
no  analogy  in  the  law  in  criminous  matters  by 
which  when  a  new  offence  has  been  committed  by 
a  defendant  he  can  be  called  upon  to  answer 
without  the  institution  of  a  fresh  suit  conducted 
with  the  formalities  which  the  law  prescribes.  It 
might  as  well  be  said  that  a  man  who  has  com- 
mitted a  burglary  and  been  sentenced  and  suffered 
his  punishment  for  such  offence,  and  had  after- 
wards committed  a  fresh  burglary  in  the  same 
bouse,  could  be  dealt  with  summarily  and  tried 
and  punished  without  any  bill  being  preferred 
before  a  grand  jury  for  such  second  offence. 
Possibly  the  monition  given  by  Sir  Robert 
Phillimore  on  the  trial  for  the  former  offence 
might  be  used  in  aggravation  of  punishment  on  a 
second  trial  for  a  similar  offence,  but,  as  it  appears 
to  me,  could  have  no  other  effect.  That  the  con- 
duct of  Mr.  Mackonochie  is  deserving  of  the 
hifthest  censure  for  remaining  in  a  church  whose 
^aw  and  discipline  he  habitually  disrei^ards  may 


be  true,  but  that  is  not  ad  rem  to  the  present 
question,  and  it  is  our  duty  to  prohibit  a  course 
of  proceeding  before  a  tribunal  which  has  no 
authority  by  law  so  to  proceed.  Had  the  pro- 
ceeding been  simply  irregular,  that  could  have 
afford^  no  ^una  for  the  exercise  of  our  extra- 
ordinary jurisdiction,  as  irregularity  by  a  court 
having  general  iurisdiction  is  no  ground  of  pro- 
hibition, but  of  appeal.  I  do  not  intend,  and 
indeed  am  not  abU,  to  follow  these  differences 
further,  but  I  refer  to  them  out  of  respect  to  my 
brother  Lush,  that  he  may  see  that  I  consider  X 
have  ^p^unds  of  difference  from  him  which  are  of 
essential  importance   to    our  judgment    in  this 


case. 


CocKBiTBH,  C.J. — ^This  was  an  application  to  this 
court  for  a  writ  of  prohibition  to  prevent  the  exe- 
cution of  a  sentence  of  the  Dean  of  the  Court  of 
Arches,  suspending  the  defendant  ah  officio  et 
heneficiOf  as  incumbent  and  perpetual  curahe  of  the 
parish  of  St.  Albans,  Holbom,  for  the  term  of 
three  years,  for  contumacv  in  disobeying  two 
monitions  of  the  court,  of  the  26th  July  1875,  and 
the  29th  March  1878,  admonishing  him  to  abstain 
from  wearing  certain  vestments  while  officiating 
in  the  Communion  service;  from  causing  the 
prayer  or  hymn  commonly  called  the  "  Agnus  " 
to  be  sung  during  the  reception  of  the  elements 
bv  the  communicants ;  from  making  the  sign 
of  the  cross  to  the  congre^tion  during  the  ad- 
ministration of  the  Communion ;  and  from  kissing 
the  Prayer-book  durinff  Divine  worship  and  the 
communion  service.  The  suit  against  the  defen- 
dant in  respect  of  this  departure  from  the  estab- 
lished ritual,  as  an  offence  against  the  ecclesiastical 
law,  had  been  originally  instituted  under  the 
Church  Discipline  Act  {S  &  4  Vict.  c.  86),  in 
the  Consistory  Court  of  the  Diocese  of  London,  on 
the  complaint  of  the  promoter,  Mr.  Martin,  as  pro* 
moting  the  office  of  the  judge,  and  had  l>een  sent 
by  letters  of  request  from  the  Bishop  of  London  to 
the  Court  of  Arches.  On  the  7th  Dec.  1874  the 
Dean  of  the  Court  of  Arches,  by  an  interlocutory 
decree,  having  the  force  of  a  definitive  sentence, 
pronounced  the  defendant  guilty  of  the  offences 
charged  against  him,  and  sentenced  him  to  suspen- 
sion ah  ofido  for  six  weeks  ;  to  which  sentence  the 
learned  judge  superadded  a  monition  to  desist  from 
the  practices  thus  condemned  as  unlawful  On  12th 
June  1865  a  monition  was  issued  under  the  fore- 
going decree,  admonishing  the  defendant,  as  stated, 
which  monition  was  duly  served  on  the  defendant. 
On  the  23rd  March  1878  application  was  made  by 
the  promoter  to  Lord  Penzance,  who  had  suc- 
ceeded Sir  Robert  Phillimore  as  Dean  of  the 
Arches,  alleging  disobedience  on  the  part  of  the 
defendant  to  the  monition  of  Sir  Robert  Philli- 
more, and  praying  that  obedience  thereto  might  be 
enforced.  Satisfied  by  the  affidavits  adduced  in 
support  of  the  application.  Lord  Penzance  de- 
clared that  the  defendant  had  disobeyed  the  moni- 
tion of  1875,  and  thereupon  further  admonished 
him  to  abstain  from  the  practices  in  question.  A 
monition  was  accordingly  issued  on  the  29th 
March  1878.  On  the  20th  April  ensuing  a  similar 
application  was  made  to  the  learned  judge,  by 
motion,  on  affidavits  showing  continued  disobedi- 
ence, and  asking  that  the  monitions  might  be 
enforced  in  such  manner  as  to  the  court  should 
seem  meet.  Notice  of  this  motion  having  been 
served,  but  the  defendant  failing  to  appear.  Lord 
Penzance,  on  the  11th  May,  decreed  that  the  de- 


860 


MAGISTRATES^  CASES. 


Q.B.  Div.] 


MABTnr  V.  Mackonochib. 


[Q.B.  Drr. 


fendant  bad  disobeyed  tbe  monitions  of  tbe  12tb  ' 
June  1875  and  29tb  March  1878,  and  for   bis 
disobedience  tberein  declared  bim  "  to  bave  been 
guilty  of  contumacy,"  and  "  for  bis  conduct  afore- 
said "  sentenced  him  to  be  suspended  ab  officio  et 
heneficio  for  tbe  term  of  tbree  years,  condemning 
bim  also  in  tbe  costs  of  suit.    I  bave  been  tbe 
more  particular  in  stating  tbe  proceedings  tbus  far 
in  detail,  because  it  was  insisted  by  tbe  learned 
Solicitor- General,  in  showing  cause  against  the 
rule,  that  the  sentence  pronounced  by  Lord  Pen- 
zance was  not  founded  on  the  defendant's  contu- 
macy, but  was  only  an  enforcement  of  tbe  former 
judgment  of  tbe  court.     When  the  language  of 
Lord  Penzance  is  looked  at,  this  is  obviously  an 
error.    The  sentence  is  founded  expressly  and  ex- 
clusively on  the  alleged  contumacy ;    nor  can  it 
have  been  otherwise.     There  could  not  possibly 
have  been  a  sentence  in  respect  of  the  fresh  offence 
as  such  without  a  fresh  suit.    It  is  against  the 
execution  of  the  sentence  thus  founded  on  dis- 
obedience to  the  monition  that  the  present  appli- 
cation is  made  to  this  court.    For  tbe  reasons  I  am 
about  to  state  presently,  I  am  of  opinion  that  the 
rule  for   a  prohibition   must  be  made  absolute. 
In  the  first  place,  I  must  say  I  entertain  tbe 
gravest   doubt     whether   the    decree    of    Lord 
Penzance    on    tbe    first     application     to     him 
and  the  monition  of  tbe  29th  March  were  not 
altogether  ultra  vires.    The  monition  of  Sir  Robert 
Phillimore  formed  part  of  tbe  definitive  sentence 
pronounced  in  the  original  suit.    If  it  bad   not 
done  so,  and  no  monition  had  then  been  given,  I 
apprehend  that  the  suit,  which  bad  thus  been 
brought  to  an  end,  and  in  which  tbe  defendant  had 
been  condemned  and  had  undergone  bis  punish- 
ment, and  bad  paid  tbe  costs,  could  not  have  been 
resuscitated  in  oider  to  append  to  the  sentence, 
on  a  new  state  of  facts  subsequently  arising — in 
other  wor,ds,  on  a  new  offence  having  been  com- 
mitted— something  which  had  formed  no  part  of 
it  as  pronounced,  for  tbe  purpose  of  reaching  such 
new  offence  summarily,    instead    of  proceeding 
against  tbe  offender  as  for  a  substantive  offence. 
I  do  not,  however,  desire  to  basQ  my  judgment  on 
tbis  ground.    I  am  disposed  to  think  that  if  a 
monition  thus  appended  to  a  sentence  for  a  specific 
offence  can  be  made  the  foundation  of  a  summary 
proceeding  for  contempt  on  tbe  commission  of  a 
inrtber  offence,  the  monition  of  Sir  B.  Phillimore 
was  still  sufficiently  alive  for  that  purpose.    It 
seems    to    me    that    there    are   much    stronger 
reasons  for  making  this  rule  absolute.  I  must  pre- 
mise what  I  bave  to  say  in  support  of  the  view  I 
entertain  of  this  case  by  stating  that,  taking  tbe 
original  monition  to  have  been  tbe  foundation  of 
tbe  decree  which  we  are  asked  to  prohibit,  the 
learned  judge  of  tbe  Court  of  Arches,  after  tbe 
decisions  of  the  Judicial  Committee  of  the  Privy 
Council  in  tbe  cases   of  Martin  v.  Mackonochie 
(L.  Rep.  3  P.  C.  409)  and  Hehhert  v.  Purehas  (L. 
Rep.  4  P.  C.  301),  could  not  have  done  otherwise 
than  as  he  did  in  treating  the  disobedience  of  the 
defendant  as  contumacious.     The  Judicial  Com- 
mittee having  appellate  jurisdiction  over  bis  own 
court,  it  would  bave  been  inconsistent  with  the 
deference  always  paid  to  the  decisions  of  a  court 
of  appeal  to  refuse  to  act  upon  the  precedents 
which  had  been  deliberately  set — especially  in  tbe 
case  of  Hehhert  v.  Purehas — by  the  appellate  tri- 
bunal.    W^e,  on  tbe  other  hand,  are  not  bound  by 
the  decisions  in  question.    On  the  contrary,  we 


are  called  upon  as  matter  of  judicial  duty,  on  each 
an  application  as  the  present,  to  review  these 
decisions  and,  if  necessary,  to  overrule  them. 
For  it  is  tbe  province  of  this  court  to  restrain  aO 
tribunals  not  forming  part  of  the  High  Court  oC 
Justice,  or  having  appellate  jurisdiction  over  it, 
within  tbe  limits  or  their  respective  juriadic- 
tions;  and  among  tbe  tribunals  so  within  its 
restraining  authority  are  the  Ecclesiastical 
Courts,  of  which  the  Judicial  Committee  of  the 
Privy  Council,  in  its  character  of  a  court  of  appeal 
from  these  courts,  forms  a  part,  and  is,  therefore, 
as  such — however  high  its  position  and  authority 
in  other  instances — subject  to  our  controlling 
jurisdiction  by  way  of  prohibition.  That  this  ia 
so  not  only  results  from  general  principle,  but  ia 
established  by  several  decisions  in  which  it  waa 
deliberately  held  that  a  prohibition  would  go  to 
Commissioners  of  Review,  the  highest  court  of 
appeal  in  ecclesiastical  matters,  as  well  as  to  the 
High  Court  of  Delegates.  The  first  is  the  case 
of  Parlor  v.  Butler,  in  tbe  39th  of  Elizabeth 
(Moore  460).  This  was  a  suit  for  defamation 
before  the  High  Commissioners.  The  commis- 
sioners entertained  the  suit,  but  a  prohibition  was 
granted  on  the  ground  that  tbe  words  were  not  of 
ecclesiastical  cognisance.  The  next  was  tbe  case 
of  HaUiwell  v.  Jervoiee  (Moore  462),  a  suit  for 
tithes  commenced  in  the  Consistory  Court.  The 
defeated  party  appealed  to  the  Court  of  Audience, 
where  the  sentence  was  affirmed ;  but  on  further 
appeal  to  the  Court  of  Delegates,  both  sentences 
were  reversed.  Thereupon  an  appeal  was  preferred 
to  commissioners  appointed  on  a  Commission  of 
Review  under  the  Great  Seal,  under  the  1  Eliz. 
p.  1.  On  an  application  to  the  Queen's  Bench  for 
a  prohibition,  the  question  turned  on  tbe  validity 
of  this  commission,  which  was  disputed  on  the 
ground  that  such  a  commission  was  inconsistent 
with  the  statutes  of  the  24!tb  and  25th  Henry  8.  Bat 
on  a  conference  of  all  the  judges,  it  was  held  that 
it  was  within  the  power  of  tbe  Crown  to  issue 
such  a  commission,  as  tbe  power  of  appeal  on 
review,  formerly  exercised  by  the  Pope,  had  be- 
come vested  in  tbe  Crawn,  and  had  not  been  taken 
away  by  the  statutes  of  Henry  8;  but  it  was 
further  agreed  that  if  the  commissioners  pro- 
ceeded otherwise  than  according  to  the  law  of 
England,  a  prohibition  should  go  to  restrain  them. 
A  later  case  is  that  of  Beeve  v.  Denny  (Latch.  85), 
which  was  an  administration  suit  commenced  in 
the  Episcopal  Court  of  Norwich,  and  carried 
thence  to  tbe  Court  of  Arches,  where  the  sentence 
of  tbe  former  court  was  affirmed.  An  appeal 
having  been  brought  in  the  High  Court  of  Dele- 
gates, an  application  was  made  for  a  prohibition, 
the  question  being  raised  whether  the  Court 
of  Appeal  had  jurisdiction  to  grant  adminis- 
tration, and  whether  the  cause  must  not  be 
remitted  to  the  court  below  for  that  purpose. 
After  argument  a  prohibition  was  granted.  Next 
we  bave  the  remarkable  case  repoHed  by  Hobart 
under  the  name  ofHutton*^  case  (Hob.  R.,  15),  the 
facts  of  which  were  as  follows:  Sir  Timothy 
Hutton  bad  presented  ohe  Rowth,  as  his  clerk,  to 
tbe  Bishop  of  Chester  for  institution  to  a  living, 
who,  however,  refused  to  institute  bim ;  where- 
upon Sir  Timothy  complained  to  the  Archbishop 
of  York,  who  sent  a  monition  to  the  bishop  to 
receive  the  clerk,  or  to  appear  before  bim  and 
answer  for  not  doing  so,  but  the  bishop  did 
neither;  whereupon  the  archbisboD  himself  in- 
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Btitated  the  olerk,  who  was  hy  his  warrant  in- 
ducted.    In  the  meantime  one  King  had  heen 
presented  by  the  Crown,  and  he  and  the  bishop 
Drought  a  suit  in  the  Court  of  Delegates  to  set 
aside  the    institution  and  induction  of  Bowth. 
Thereupon  a  prohibition  was  applied  for  in  the 
Court  of  Common  Pleas,  on  the  ground  that  in- 
duction was  a  temporal  act,  triable  by  temporal 
law,  ond    the  church  being  full  could  only   be 
avoided    by    a    suit    of    quare   iwpedit    or    the 
like,    at    the   common    law,    and    a    prohibition 
to  the   Court  of  Delegates  was  granted.     This 
case  is   the   more  striking  from  the  fact  men- 
tioned by  Hobart,  that  complaint  of  this  act  of  the 
court  was  made  to  King  James,  who  signified  his 
pleasure  ihat  he  would  have  the  prohibition  set 
aside  and  a  consultation  granted.     "  But,"  says 
the  learned  reporter,  '*  we  answered  his  Majesty 
by  letter  that  we  could  nut  do  it  by  the  law ;  and 
in  t^e  end,  after  many  passages  to  and  fro,  it  was 
left,  and  so  it  stands."     In  another  case  reported 
by  Hobart  (Rep.  p.  288),  one  Searle,  "  Parson  of 
Heydon  German,'  having  been  indicted  and  con- 
victed of  manslaughter,  and  having  been  allowed 
his  clergy  without  being  burnt  on  the  hand  owing 
to  bis  being  in  orders,  a  suit  had  been  instituted 
in  the    Consistory  Court  of  London  to  deprive 
him  of  his  benefice  by  reason  of  such  conviction. 
The  suit  was  carried  by  appeal  to  the  Court  of 
Delegates.     But  while  the  delegates  were  proceed- 
ing with  it,  Searle  moved  in  the  Common  Pleas 
for  a  prohibition,  which   was  granted.      Hobart, 
who  was  at  the  time  Chief  Justice  of  that  court, 
gives  the   reason,  namely,  that,  though  the  con- 
viction of  a  clerk  for  felony  would  suffice  in  the 
spiritual  court  to   "  build  a  sentence  of  depriva- 
tion," in   the  present   case  Searle,  having  been 
allowed  the  benefit  of  clergy,  had  in  fact  been 
pardoned,  and  under  the  18  Eliz.  c.  7,  s.  2,  which 
prohibited  in  such  cases  the  delivery  of  the  offender 
to  the  ordinary,  as  had  been  accustomed,  could  not 
be  further  corrected  or  called  upon  to  make  pur- 
gation in  the  spiritual  court.     In  Bacon's  Abridg- 
ment, tit.  "  Prohibition,"  it  is  stated  as  law  that 
the  delegates  may  be  prohibited  when  they  exceed 
their  authority  or  proceed  in  matters  not  properly 
within  their  cognisance.     These  authorities  abun- 
dantly establish  that  the  High  Court  of  Delegates 
was  subject  to   the   prohibiting  control  of  this 
court.     This  being  so,  there  can  be  no  doubt  that 
the  same  rule  applies  to  the  Judicial  Committee, 
who  have  in  all  respects  taken  the  place  of  the 
High  Court  of   Delegates.      Having,   then,  this 
jurisdiction,  we  are,  in  my  opinion,  bound  to  exer- 
cise it  to  debito  juetificSt  and  not  as  mere  matter 
of  discretion.      For   though   some   difference   of 
opinion  has  existed  on  this  point,  as  appears  from 
Bacon's  Abridgment,  "  Prohibition  B.,"  yet  such 
I  take  to  be  the  effect  of  the  answer  ot   all  the 
judges  of  England  in  the  Articuli  Cleri,  in  the 
3  Jac.  I.,  as  given  by  Coke  in  the  Second  Insti- 
tute,  p.    607,    where    they    say     that    "  prohibi- 
tions   are    not    to     be    granted    of    favour    but 
pf  justice ; "  and    so    it    was    held    by    all    the 
judges  of   the    King's    Bench,    in     the    case    of 
Woodward   v.    Bonithan    (1    Itaym.    3),    and   in 
that  view,  whatever  may  have  been  said  by  indi- 
vidual judges  since,  I  entirely  concur.     So  that  I 
cannot  but  think  that  to  hold  that  the  decinions  in 
question  are  not  to  be  reviewed,  but  are  to  be 
^aken    as  conclusively   binding  upon    us,  would 
amount  to  little  less  than  a  dereliction  of  judicial 
Mao.  (yAH.— Vol.  XI. 


duty.  I  yield  to  no  one  in  respect  for  the  autho- 
rity of  the  Judicial  Committee  of  the  Privy 
Council,  or  for  the  eminent  members  of  it  who 
took  part  in  the  decisions  I  have  referred  to,  and  I 
say  unfeignedly  that  I  feel  all  the  responsibility 
and  delicacy  involved  in  the  task  of  reviewing  and 
overruling  the  decisions  of  such  a  tribunal — more 
especially  as,  in  doing  so,  I  have  to  deal  with  a 
branch  of  law  with  which,  as  a  common  law 
judge,  I  am,  of  course — though  I  have  taken  the 
utmost  pains  to  make  myself  master  of  the  autho- 
rities— less  familiar;  but  I  cannot  allow  these 
sentiments  to  lead  me  to  shrink  from  a  duty  which, 
as  a  judge  of  this  high  court,  I  feel  myself  bound 
to  discharge.  And  I  have  the  less  hesitation  in 
dealing  with  the  judgments  in  question  from  the 
circumstance  that  the  Judicial  Committee  had  not 
the  advantage  of  hearing  counsel  on  behalf  of  the 
parties  against  whom  they  decided,  or  of  having 
their  attention  specially  directed  to  the  procedure  of 
the  Ecclesiastical  Courts ;  and  it  has  always  been 
considered  that  a  decision  pronounced  agamst  the 
side  which  has  not  been  heard  carries  with  it  but 
little  authority  as  compared  with  a  case  in  which 
the  arguments  on  both  sides  have  been  presented 
to  the  court.  I  shall  presently  give  my  reasons 
for  holding  the  proceeding  in  the  former  cases  of 
Martin  v.  Mackonochie  and  Hebbert  v.  Purchas 
to  have  been  unwarranted  by  law,  and  for  the 
conclusion  at  which  I  have  arrived,  that  both  the 
monition  by  Sir  B.  Ph ill i more,  as  well  as  that  by 
Lord  Penzance,  as  also  the  sentence  of  suspension 
founded  upon  them,  the  execution  of  which  we 
are  now  asked  to  prohibit,  were  ultra  vires  and 
bad  in  law.  But  I  cannot  give  effect  to  the  con- 
tention of  the  counsel  for  the  applicant  that  a 
suspension  a  beneficio  is  beyond  the  competencv 
of  an  ecclesiastical  court,  as  being  a  dealing  with 
the  freehold.  There  can  in  this  respect  be  no 
difference  between  suspension  and  deprivation ; 
and,  as  we  know,  deprivation  a  beneficio  for 
ecclesiastical  delinquency  has  in  many  instances 
occurred ;  and  that  the  subject-matter  of  this  suit, 
the  wilful  departure  from  the  ritual  of  the  church, 
as  established  by  the  rubric,  the  canons,  and  the 
Acts  of  Uniformity,  was  within  the  jurisdiction  of 
the  court,  cannot  be  disputed.  It  is  true  that  the 
common  law  courts  have  from  the  earliest  times 
rigorously  interdicted  the  Ecclesiastical  Courts 
from  exercising  jurisdiction  where  the  freehold 
was  concerned ;  and  there  can  be  no  doubt  that  the 
assertion  of  the  power  to  deprive  an  incumbent  of 
his  benefice,  as  well  as  of  his  clerical  office,  was 
originally  a  usurpation  on  the  part  of  the  ecclesi- 
astical authority.  But  the  common  law  courts 
declined  to  interfere  on  the  simple  ground  that 
the  sentence  of  deprivation  of  the  office  carried 
with  it  of  necessity  the  deprivation  of  the  benefice, 
inasmuch  as  the  clerical  office  gave  the  title  to  the 
temporal  interest,  and  with  the  loss  of  the  former 
all  right  to  the  latter  was,  as  a  necessary  conse- 
quence, at  an  end.  Thus  Godolphin  says : 
**  Deprivation  is  an  ecclesiastical  sentence,  whereby 
an  incumbent  being  legally  discharged  from 
officiating  in  his  benefice  with  cure,  the  church 
pro  tempore  becomes  void  "  (ch.  27,  tit.  "  Depriva- 
tion.") Therefore  where  the  right  of  presentation 
to  a  living  had  been  obtained  by  a  simonia- 
cal  contract,  and  the  party  after  having  been 
instituted  and  inducted  had  been  deprived  by  the 
spiritual  court,  it  being  urged,  on  an  application 
for  a  prohibition  in  the  Queen's  Bench,  that  it 
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was  not  competent  to  a  spiritnal  oonrt  to  meddle 
with  the  freehold,  it  was  answered :  "  True  it  is 
they  should  not  meddle  to  alter  the  freehold ;  but 
they  meddled  only  with  the  manner  of  obtaining 
his  preferment,  which  by  consequence  divested 
the  freehold  from  him  by  the  dissolution  of  his 
estate  when  his  admission  and  institution  are 
avoided  :"  {Baker  v.  Rogers,  Oro.  Eliz.  798.)  The 
sentence  of  deprivation  a  heneficio  was,  there- 
fore, only  the  expression  of  what  followed  as  a 
necessary  effect  from  the  sentence  of  deprivation 
cbb  officio^  a  sentence  admittedly  within  the 
jurisdiction  of  ecclesiastical  tribunals.  Passing 
this  by,  and  starting  with  the  position  as  incon- 
testable that  a  departure  from  the  established 
ritual  by  a  clerk  in  holy  orders  when  officiating 
in  public  worship  is  an  offence  against  the 
ecclesiastical  law,  which  if  made  the  subject 
of  a  suit  properly  instituted  and  conducted 
may  be  punished  by  suspension,  I  come  to 
what  is  the  real  question — namely,  the  efficacy 
of  such  a  monition  as  has  been  issued  in 
the  present  case — where  the  monition  has  been 
appended  to  a  definitive  sentence  in  a  penal  suit — 
as  founding  a  sentence  of  suspension  or  depriva- 
tion on  a  summary  proceeding  for  contumacy; 
which,  again,  as  the  two  learned  judges  of  the 
Arches  Court  have  done  no  more  than  follow  the 
precedents  set  by  the  Judicial  Committee,  involves 
the  necessity  of  reviewing  the  decisions  of  the 
latter  tribunal.  Now  I  must  begin  by  observing 
that,  prior  to  the  decision  of  the  Judicial  Committee 
in  the  case  of  Marti/n  y.  Machonochie,  no  instance 
was  brought  to  our  attention  in  which  this  sum- 
mary jurisdiction,  founded  on  a  monition  appended 
to  a  sentence  in  a  penal  suit,  had  been  exercised. 
In  Hehbert  v.  Purchas  (L.  Kep.  4  P.  C.  301)  the 
Judicial  Committee  caused  a  search  for  precedents 
to  be  made,  but  none  could  be  found.  Three  or 
four  cases  were  brought  forward ;  but,  as  was 
admitted  in  the  judgment,  they  totally  failed  to 
satisfy  the  purpose  for  which  they  were  adduced, 
and  it  ma^  safely  be  asserted  that  no  such  instance 
exists.  Nor,  in  the  numerous  works  on  eccle- 
siastical law  and  the  jarisdiction  and  proce- 
dure of  the  Ecclesiastical  Courts,  so  far  as 
I  have  been  able  to  ascertain,  is  any  men- 
tion of  such  a  jurisdiction  or  procedure  to 
be  found.  I  have  gone  carefully  through, 
I  belieye,  all  the  writers — certainly  all  the  writers 
of  authority — who  have  written  on  the  subject  of 
ecclesiastical  jurisdiction  and  procedure  since  the 
Reformation,  and  I  haye  not  only  found  no  autho- 
rity for  the  exercise  of  such  a  power,  but  not  even 
a  trace  of  it.  Monition,  indeed,  as  is  well  known, 
is  a  frequent  incident  in  ecclesiastical  procedure. 
To  issue  a  monition  and  then  to  pronounce  contu- 
macious a  party  who  set  the  process  of  an  eccle- 
siastical court  at  defiance,  or  refused  to  obey  its 
lawful  order,  and  then  to  call  in  aid  the  statutory 
remedy,  was,  after  excommunication,  its  earlier 
resource,  had  been  done  away  with,  the  only  means, 
except  so  far  as  modern  legislation  had  come  to  its 
assistance,  by  which  an  ecclesiastical  court  could 
enforce  its  authority.  But  there  is  no  mention 
made  by  formqr  writers  of  a  monition  being  super- 
added to  a  penal  sentence  lor  an  ecclesiastical 
offence,  and  being  thas  made  the  means  of  exer- 
cising a  summary  jurisdiction  over  the  offender  in 
respect  of  a  future  offence.  The  first  reference  I 
find  to  such  a  jurisdiction  is  in  Sir  Robert  Philli- 
more's  work  on  Ecclesiastical  Law,  published  sub- 


sequently to  the  two  decisions  of  the  Judicial  Com^ 
mittee.  Treating  of  admonition,  the  learned  aathor 
says :  *'  Disobedience  to  this  admonition  assumes 
the  graye  character  of  contempt  or  contumaOT, 
and  is  visited  by  a  graver  punishment :  '*  (yoL  % 
p.  1088.)  And  m  another  place  be  says:  "It  is 
to  be  observed  that  when  an  admonition  has  been 
duly  served  after  a  trial  upon  the  admonished 
person,  disobedience  to  it  entails  the  ponaldes 
nicident  to  the  contempt  of  the  order  of  a  lawfol 
court:"  (vol.  2,  p.  1367.)  But,  for  neither  of 
these  positions  does  the  writer  cite  any  authority; 
and  in  so  laying  down  the  law  I*  presume  he  is 
speaking  on  the  strength  of  the  two  decisions  I 
have  referred  to ;  and  1  am  the  more  led  to  think 
so  because  I  find  no  reference  to  any  such  position 
in  his  edition  of  Burn's  Ecclesiastical  Law ;  and 
because  when,  in  the  later  part  of  his  work,  he 
is  dealing  with  the  subject  of  suspension,  and  has 
occasion  to  refer  to  the  cases  of  Mackonochie  and 
Purchas,  he  uses  this  language:  "In  two  recent 
cases  the  Judicial  Committee  of  the  Privy  Council 
thought  themselves  warranted  by  the  law  in  inflict- 
ing the  punishment  of  suspension  for  disobedieaoe 
of  their  orders ; "  to  which  he  adds,  "  But  for 
these  decisions,  it  would  haye  seemed  that  these 
contempts  of  court  would  be  punished,  as  contempts 
of  all  courts  are,  by  committing,  or  in  the  case  of 
Ecclesiastical  Courts,  signifying,  the  offender:" 
(vol.  2,  p.  1377.)  It  is  pretty  clear  to  my  mind 
from  this  significant  language  that  these  decisions 
must  haye  struck  the  very  learned  author  as  novel, 
and  as  going  a  good  deal  further  than  he  had  been 
prepared  to  expect.  To  get  at  the  bottom  of  ihis 
question,  as  the  foundation  of  any  sound  and  satis- 
factory opinion,  it  becomes  necessary  to  look  a 
little  more  closely  into  the  authority  and  proce- 
dure of  these  courts;  and  it  is  all-important  to 
attend  to  certain  distinctions  which  haye  fre- 
quently been  lost  sight  of,  and  from  inai  tention  to 
which  much  confusion  on  this  subject  appears  to 
me  to  have  arisen.  Ecclesiastical  jurisdiction  is 
diyided  into  two  main  branches — civil  and  pensL 
Principles  and  rules  of  procedure  applicable  to  the 
one  will  frequently  be  found  inapplicable  to  the 
other.  We  are  here  dealing  exclusively  with  the 
penal  jurisdiction,  except  so  far  as  the  proce- 
dure in  civil  causes  may  throw  light  upon  the 
subject  of  this  inquiry.  The  suit  in  which  the 
office  of  the  judge  is  promoted  against  the  de- 
fendant is  for  an  offence  against  the  ecclesii^ 
tical  law.  Now,  the  judicial  authority  capable 
of  being  exercised  in  respect  of  such  offences 
was  threefold — ^first  by  the  bishop  at  his 
periodical  yisitations ;  secondly,  by  the  bishop  or  his 
)udge  in  the  Episcopal  Court,  ex  mero  offieiOt  if  the 
bishop  or  his  judge  thought  fit  so  to  prooeed; 
or,  thirdly,  on  the  office  of  the  judge  yolnntarily 
promoted  by  a  third  party  by  the  permission  (3 
the  bishop.  But  between  the  exercise  of  these 
different  forms  of  judicial  authority  an  essential 
difference  existed  in  respect  of  procedure ;  for,  by 
the  practice  of  the  ecclesiastical  tribunals,  aU 
causes  are  divided  into  summary  and  plenvy. 
Where  the  jurisdiction  is  summary,  all  formality 
may  be  dispensed  with.  Where  it  is  plenary,  the 
formalities  of  procedure  must  be  followed,  and 
cannot  be  dispensed  with.  ''  Summary  causes," 
says  Conset  (Practice,  sects.  2,  3),  distinguishing 
them  from  plenary,  "  are  such  as  respect  not  the 
solemn  and  ordinary  way  of  proceeding  in  judg- 
ment, but  require  a  summary  and  short  proceeding 
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'absqae  strepita  {adicii  et  de  eimplici  9fr  piano/  " 
Bach,  it  is  agreed,  may  be  the  proceedings  at  an 
episcopal     Tisitatioxi,    which    ma;^  be   condacted 
aoooraing  to  Ayliffe  (Parergon,  tit.  "  Visitation," 
p.  516),  ains  figura  jvMcii^  all  that  is  strictly 
required     beins    that     the    party    who    is    to 
be   visited    and    punished    for   any   offence   or 
omission  shall  have  an  opportunity  of  being  heard. 
So  Comyns  says  (Dig.  Visitor  0.),  "  the  proceed- 
ings are  to  be  '  summari^,  aimplioiter,  et  de  piano, 
sine  strepita  aut  figudt  judioii.' "    It  will  be  im- 
portant to  bear  this  in  mind  further  on.    On  the 
other  band,  causes  in  which  the  office  of  the  judge 
was  promoted  by  a  private  individual  were  always 
plenary,   and,  as  such,  required  to  be  conducted 
Booording  to  regular  form.    Oughton  enumerates 
among  plenary  causes,  "Causad  omnes  correcti* 
ODum  ex  officio  voluntari^  promote  "  (Ordo  Judi- 
oiorum,  tit.  vii.,  12).    "  Negotium  ex  officio  mero," 
he  says,  "  est  causa  snmmaria,  ex  officio  voluntari^ 
promoto,  plenaria  "  (Ibid.  n.  2).    "  Notandum  est," 
he  says  again,  **  quod  omnes  causs  oorrectionem 
ex  mero  jndicis  officio  institutse  sunt  summaries; 
saltern  in  lis  solet  summari^  procedi,  et  ita  est 
prooedendam.     Seous  de  officio  voluntari^  pro- 
moto"   (tit.   144,    8.  9).     Again:    "Causa   cor- 
rectionis  ex  officio  mero  est  causa  summaria ;  causa 
vero  oorrectionis  ex  officio  voluntari^  promoto  est 
causa  plenaria  "  (tit.  150,  n.  2^.    For  which  reason 
he  says,  "  Eo  modo  procedendum  est  ut  in  ccsteris 
causis  plenariis  "  (tit.  150,  s.  3).    Where  the  cause 
was  plenary,  it  was  essential  that  all  the  formalities 
incident  to  a  plenary  cause  should  be  observed. 
"  Plenary  causes,"  says  Gonset  (Practice,  part  1, 
sect.  2),  "  are  those  which  require  a  solemn  order 
in  the  proceedings."    Thero  must,"  he  says,  "  be 
a  formal  citation  to  appear  in  the  cause ;  the  style 
of  the  court  must  be  observed,  with  the  names  of 
the  parties.     A  time  and  place  must  be  named  for 
appearing.      Articles    must   next   be   exhibited. 
Then  comes  the  answer  of  the  defendant;  then 
the  contestatio  litis ;  aud,  if  required,  the  oath  of 
the  defendant ;  then  the  proofs,  with  the  oppor- 
tunity for  cross-examination;  then  the  hearing, 
and  finally  judgment."    Assuredly  there  could  be 
00  relaxation  as  to  these  requirements  in  a  penal 
suit.    **  In  all  causes  of  deprivation,"  says  Ayliffe, 
followed  herein  by  the  other  text  writers,  "  where 
a  person  is  in  actual  possession  of  an  ecclesiastical 
benefice,  these  things  must  concur — viz.,  first,  the 
person  most  be  cited  or  admonished  to  appear; 
secondly,  a  charge  must  be  given  against  him  by 
way  of  libel  or  articles  to  which  he  is  to  give  an 
answer;    thirdly,    a    competent    time    must    be 
tssigned  for  proofs  and  interrogatories ;  fourthly, 
the  person    accused  shall   have    the    liberty    of 
counsel  to  defend  his  cause,  to  except   against 
witnesses,  and  to  bring  legal  proof  against  them ; 
and,  fifthly,  there  must  be  a  solemn  sentence  read 
by  the  bishop  after  hearing  the  merits  of  the  cause 
or  pleadings  on  both   sides;   and  these  are  the 
fondamentals  of  all  judicial  proceedings  in   the 
Bcclesiastical  Courts  in  order  to  a  deprivation  ; 
and  if  these  things  be  not  observed  the  party  has 
a  JQst  cause  of  appeal,  and  may  have  a  remedy  in 
the  Superior  Court : "  (Parergon,  p.  208.)    Speak- 
uig  of  the  articles  necessary  in  such  a  suit.  Sir 
Bobert  Phillimore  (Eccles.   Law,  p.  1296)   says, 
**  The  court  cannot  go  beyond  the  offence  charged, 
DOT  the  articles  beyond  the  citation."     And  if 
these  formalities  are  essential  to  a  proceeding  as 
lounding  a  sentence  of  deprivation,  so  must  they 


also  be  necessary  to  found  a  sentence  of  suspen- 
sion, which,  on  all  hands,  the  authorities  agree  in 
treating  as  a  deprivation  pro  tempore.  Such 
being  the  former  law,  the  Church  Discipline  Act 
(the  3  <fe  4  Vict.  c.  86)  has  intervened,  prescribing 
the  mode  in  which  proceeding  against  persons 
in  holy  orders  for  offences  against  the  ecclesias- 
tical law  shall  be  initiated,  but  leaving  the  former 
procedure  of  these  courts  unaltered  (see  sect.  13). 
What  was  before  a  plenary  cause  remains  so  still, 
and  in  it  all  the  formalities  incidental  to  a  plenary 
suit  must  be  observed.  That  that  procedure  has 
not  been  followed  in  the  present  instance  is 
beyond  controversy.  The  proceedings  have  been 
altogether  of  a  summary  character.  Let  us  next 
consider  in  what  cases  monitions  have  been  used 
either  as  incidental  to  ecclesiastical  procedure,  or 
as  matter  of  ecclesiastical  censure  and  punishment 
in  the  way  of  definitive  sentence :  for  in  one  or 
other  of  these  forms  alone  do  monitions  occur  as 
incidental  to  such  procedure ;  after  which  we  shall 
have  to  consider  in  what  way  contumacious  dis- 
obedience to  such  monitions  has  been  dealt  with 
according  to  established  law  and  practice.  As 
incidental  to  procedure,  monitions  were  frequently 
used,  whether  in  a  civil  or  in  a  peual  suit,  in 
order  to  compel  the  party  proceeded  against  to  do 
something  necessary  to  the  progress  of  the  suit 
— as  to  appear;  to  answer  to  the  articles;  to 
appear  to  be  examined  on  oath,  or  the  like.  Dis- 
obedience to  such  a  monition  became  contumacy, 
and  was  treated  as  contempt  of  court.  As 
incidental  to  a  definitive  sentence,  where  the 
decree  of  the  court  was  not  completed  by  the  act 
of  the  court  itself,  but  required  some  act  to  be 
done  by  the  party,  a  monition  to  do  the  thing 
decreed  to  be  done  was  issued;  ai  d  here  again 
disobedience  rendered  the  party  contumacious. 
Thus,  as  Sir  Bobert  Phillimore  observes  (vol.  2, 
p.  1259),  there  might  be  a  monition  for  alimony, 
or  to  churchwardens  to  hold  a  vestry,  or  to  a 
clergyman  to  reside,  or  the  like ;  so  also  to  pay 
the  costs  if  decreed.  In  short,  a  monition  might 
be  issued,  to  do  anything  which  it  was  competent 
to  the  court  to  order  the  party  against  whom  the 
decree  was  directed  to  do,  and  it  disobeyed  ren- 
dered the  party  contumacious.  But  then  how  was 
such  contumacy  to  be  dealt  with?  In  one  way 
and  in  one  way  only.  It  is  familiar  knowledge 
that  the  o^ily  coercive  process  or  punishment  for 
contumacy  possessed  by  the  Ecclesiastical  Courts 
was,  prior  to  53  Geo.  3,  c.  127,  excommunication, 
which,  when  "  signified  "  (as  it  was  termed)  to  the 
Court  of  Chancery,  was  followed  by  the  writ  de 
excommunieaio  capiendo,  confirmed  and  regulated 
by  the  statute  of  the  5  £liz.  c.  23,  under  which 
the  party  was  committed  to  prison  till  he 
made  his  submission  and  rendered  obedience. 
For  this  process,  by  the  Act  of  53  Geo.  3,  was 
substituted  the  writ  de  contumace  capiendo,  under 
which  a  party  decreed  to  be  contumacious  might 
be  imprisoned  till  submisHion  and  obedience ;  to 
which  was  added  by  2  &  3  Will.  4,  c.  93,  power  to 
sequester  the  estates  of  contumacious  persons 
privileged  from  arrest,  and  who  were  not,  there- 
fore, subject  to  the  process  in  question.  Thus 
the  Ecclesiastical  Court  Commissioners  say  :  *'  The 
execution  of  the  sentence,  in  case  there  be  no 
sppeal  interposed,  is  either  completed  by  the 
court  itself,  as  by  granting  probate  or  administra- 
tion, or  signing  a  sentence  of  separation;  or 
remains  to  be  completed  by  the  act  of  the  party, 
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as  by  exhibiting  an  inventory  and  an  aooonnt,  by 
payment  of  the  tithes  sned  for,  and  other  similar 
matters,  in  which  case  execotion  is  enforced  by 
the  compalsory  process  of  contumacy,  significamt, 
and  attachment."  The  law  is  fnlly  stated  in 
Dr.  Stephen's  yery  learned  and  nseful  treatise 
on  the  Laws  relating  to  the  Clergy  nnder  the 
title  " Exoommanication."  "By  the  ancient 
practice  of  the  Ecclesiastical  Conrts,"  he  writes,  **  it 
was  only  by  means  of  an  excommunication  that  they 
were  able  to  enforce  their  sentences  in  any  case 
whatever.  So  here  the  common  law  stepped  in 
to  their  assistance ;  for  in  case  of  the  refusal  of  the 
party  to  submit  to  his  sentence,  and  being  there- 
upon excommunicated  as  for  a  contempt,  a  writ 
de  excommunicato  capiendo  was  issued,  under 
which  he  was  to  be  taken  and  committed  to  the 
county  gaol  till  he  was  reconciled  to  the  church, 
and  such  reconciliation  certified  by  the  bishop. 
But  now,  by  statute  53  Geo.  3,  c.  127,  s.  2, 
excommunication  in  all  cases  of  contempt  is  dis- 
continued; and  in  lieu  thereof,  where  a  lawful 
citation  or  sentence  has  not  been  obeyed,  the 
judge  shall  have  power,  after  a  certain  period,  to 
pronounce  such  person  contumacious  and  in  con- 
tempt, and  to  signify  the  same  to  the  Court  of 
Chancery.  Whereupon  a  writ  de  contum^ce 
capiendo  shall  issue  from  that  court,  which  shall 
have  the  same  force  and  effect  as  formerly 
belonged  in  case  of  contempt  to  a  writ  de  excom- 
municato capiendo"  Thus,  in  B,  v.  Baines  (12 
A.  &  E.  210),  it  was  held  that  in  a  civil  suit,  judg- 
ment being  given  that  a  party  shall  do  a  given 
thing—  as,  e,g,,  pay  a  given  sum  for  church  rate — 
a  monition  may  issue,  and  a  writ  ds  contumace 
capiendo  may  follow  upon  it,  where  con- 
tumacy occurs,  either  as  incidental  to  proce- 
dure or  by  disobedience  to  a  lawful  order 
of  the  court.  This  being  so,  was  there  any- 
thing to  alter  the  process  in  the  case  of  a  clerk 
in  orders  P  Could  suspension  be  re8ort<ed  to  in 
such  a  case  as  a  means  of  overcoming  the  con- 
tumacy and  enforcing  obedience  ?  I  apprehend 
assuredly  not.  The  process  is  spoken  of  as  being, 
and  I  see  no  reason  whatever  to  doubt  was,  the 
same  whether  directed  against  a  layman  or  a 
clerk  in  orders — the  clerk  in  orders  not  being  in 
this  respect  in  a  less  favourable  position,  except 
when  subject  to  the  visitatorial  authority  of  the 
bishop.  Suspension  is, not  mentioned  by  the 
ecclepiastical  authorities  as  a  proceeding'to  which 
a  clerk  is  liable  by  judicial  sentence  as  a  means  of 
'coercion,  as  distinguised  from  punishment,  as  will 
be  seen  on  referrinc:  to  the  title  '*  Suspension,"  in 
the  standard  works  on  Ecclesiastical  Law.  "  The 
mode  of  enforcing  all  process,"  say  the  Eccle- 
siastical Commissioners,  "in  case  of  disobedi- 
ence, is  by  pronouncing  the  party  cited  to  be 
coctamacious ;  and  if  the  disobedience  con- 
tinues a  eignificavit  issues,  upon  which  an  attach- 
ment from  Chancery  is  obtained  to  imprison 
the  party  till  he  obeys."  The  writers  on  Eccle- 
siastical Law  are  agreed  in  paying  that,  except 
where  the  powers  of  the  courts  have  been  enlarged 
by  Btotute,  as  in  the  case  of  simony,  non-residence, 
and  the  like,  the  only  means  of  enforcing  the 
decrees  ot  the  Ecclesiastical  Courts,  whether 
interlocutory  or  definitive,  and  whether  in  a  civil 
or  criminal  suit,  was  by  the  ^rit'de  contumace 
capiMido,  And  here  I  have  to  observe  that  in  the 
instances  in  which  a  definite  decree  thus  reqnires 
for  its  completion  an  act  to  be  done  by  the  party. 


and  a  monition  to  do  it  issues,  the  suit  in  whi<9h 
this  occurs  is,  with  one  ur  two  exceptions,  in  the 
nature  of  a  civil  proceeding, 'or  has  reference  to 
some  obligation  or  duty  which  it  is  the  object  of 
the  suit  to  enforce,  and  the  performanoe  of  which, 
it  is  competent  to  the  court  to  enjoin.  Penanoe, 
to  which  I  shall  presently  refer,  affords  such  an 
exception.  Non-residence  would  appear  to  lie  on 
the  confines  of  the  civil  and  penal  jurisdictions. 
If  the  suit  is  brought  simply  to  enforce  residence, 
monition  would  be  proper,  and  would  carry  with 
it  the  statutory  consequences  of  contumacy,  and 
no  other.  If  non-residence  is  made  the  subject  of 
a  suit  with  a  view  to  deprivation  or  suspension, 
the  suit  becomes  a  plenary  one  and  cannot 
be  disposed  of  summarily  as  a  case  of  con- 
tumacy. I  find  no  instance  of  such  a  proceed- 
ing, by  way  of  anticipation,  in  a  suit  in  potnam  in 
respect  of  an  offence  committed  against  the 
ecclesiastical  law.  Nor  could  it  well  be  otherwise. 
No  one  has  a  right  to  presume,  where  an  offence 
has  been  committed,  that  the  offender,  having 
undergone  his  punishment,  will  again  offend ;  still 
less  could  a  court  of  justice,  unless  authorised  by 
established  practice  or  by  statute,  on  such  an 
assumption  arrogate  to  itself  the  power,  if  the 
offence  should  be  repeated,  to  withdraw  it  from 
the  ordinary  course  and  procedure  of  law,  and  to 
make  it  the  subject  of  summary  procedure  as 
amounting  to  contumacy.  The  case  is  still 
stronger  when  looked  at  as  one  in  which  noonition 
is  resorted  to,  not  as  a  means  of  furthering  the 
progress  of  a  suit-^for  which  purpose  it  would  be 
equally  available  in  a  penal  as  in  a  civil  suit — or 
as  a  means  of  compelling  the  performance  of  a 
duty  under  a  decree  in  a  civil  suir— but  as  a 
definitive  sentence  in  a  penal  suit.  Punishments, 
or,  as  the  civilians  term  them,  "censures" — 
"censnrsB  sive  coercitionesecclesiasticsi" — accord- 
ing to  Sir  Robert  Phillimore,  following  herein  the 
writers  who  have  preceded  him,  are,  as  regards 
those  to  which  both  clergy  and  laity  are  subject 
in  common,  as  follows :  1.  Admonition,  otherwise 
called  monition ;  2.  Penance ;  3.  Suspension  ah 
ingressu  ecclesioe;  4.  Excommunication,  with  the 
spiritual  and  temporal  consequences  incident  to 
it.  Those  to  which  the  clergy  alone  are  subject 
are :  1.  Suspension ;  2.  Sequestration ;  3.  Depri- 
vation; and  4.  Degradation.  "Of  these,"  says 
Sir  Robert  Phillimore,  **  admonition  or  monition 
is  the  first  and  lightest  form  of  ecclesiastical 
censure,  whether  to  clergymen  or  laymen.*'  It  is 
obvious  that  here  **  monition"  is  spoken  of  not  aa 
the  foundation  of  any  ulterior  consequencea,  bnt 
as  a  form,  however  mild,  of  punishment — the  open 
and  public  censure  or  rebuke  of  the  judge  for 
ecclesiastical  misconduct— generally  accompanied 
by  the  party  thus  censured  being  condemned  in 
costs — and  to  be  remembered,  doubtless,  as  matter 
of  aggravation  should  a  repetition  of  the  offenoe 
occur  —  but  not  capable  of  being  used  as  the 
foundation  of  any  future  proceeding  of  a  sum- 
mary character  on  the  score  of  contumacy  in  case 
o  such  repetition.  And  this  for  twe  reasons — 
first,  that  any  repetition  of  the  offence  would  in 
itself  constitute  a  substantive  and  distinct 
offence;  second,  that  constituting  a  substan- 
tive offence,  the  offender,  where  the  suit  was 
iubtituted  by  a  prosecutor  promoting  the  office 
of  the  judge,  could  only  be  proceeded  a^insl 
in  a  plenary  suit  —  that  is  to  say,  a  snit 
in    which   a   formal  citation   must   be   served 
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exhibited,  and  all  formalities  striotly  ob* 
aerred — a  Bammary  prooeeding  in  a  penal  suit, 
otherwise  than  as  matter  of  prooess,  being  alto- 
gether unknown  to  and  oontrary  to  the  spirit  of 
eodesiaetical   procedure.     Nor  has  the  Oburch 
Discipline  Act  abated  anything  of  the   formal 
rec[mrement8  of  theEcclesiasticarConrts  in  a  penal 
soit.    Sect.  13  leaves  the  procedore  precisely'  as 
it  was  before.    It  introduces  no  abatement  of  its 
rigonr  in  respect  of  the  formalities  previously 
required  in  a  penal  suit.    And  here  an  observa- 
tion presents  itself,  which  it  will  be  important  to 
bear  in  mind.    It  is  nowhere  said,  nor  does  it 
i^pear  to  have  occurred  to  any  of  the  autborities 
on  ecclesiastical  law,  that  of  these  different  forms 
of   ecclesiastical   censure    or   punishment,  from 
monition  to  excommunication,  a  second  can  be 
superadded  to  a  first ;  still  less  than  when  once 
a  definitive  sentence  has  been  pronounced,  and 
a    specific    punishment    awarded,  the   jodge   is 
not  functus  officio    and   ^he    judicial    authority 
exhausted,   as    is    the  case  on  the  trial  of    an 
indictment    in    the   court  of   common    law.      I 
am  strongly  disposed  to  think  that  monition,  as 
part  of   a  definitive  sentence,  with  the  view  of 
treating   disobedience   as    contumacy,   has  been 
adopted  in  these  recent  instances  from  its  use  in 
the  procedure  or  civil  jurisdiction  of  the  courts, 
the  distinction  between  civil  and  penal  jurisdic- 
tion not  having  always  been  kept  sufficiently  in 
view.    The  subject  of  monition,  as  also  tbat  of 
contempt  or  contumacy,  is  fully  discussed  by  the 
civilians.     Nowhere  is  it  said  tbat  a  monition  can 
be  superadded  and  appended  to  a  definitive  sen- 
tence in  a  penal  suit,  so  as  to  enable  a  subsequent 
offence  to  be  treated  summarily  as  contumacious. 
Suspension  is,  as  might  be  expected,  amply  dealt 
with.    But  nowhere  is  it  said  that  suspension  ever 
has  been  or  can  be  inflicted  as  a  punishment  for 
contumacy  in  disobeying  a  monition  in  a  penal 
suit  in  which  the  office  of  the  judge  has  been 
promoted  by  a  third  party.    It  is  possible  that 
the  notion  that    suspension    might  follow  on  a 
monition  may  have  had  its  origin  in  the  doctrine 
of  the  early  canonists,  that  when  in  the  exercise  of 
the  visitatorialpower  the  bishop  inquires  summarily 
into  clerical  offences  with  a  view  to  deprivation  or 
BDspension,  a  monition  must  precede  the  sentence : 
(see  Gibson  Codex,  p.  1046.)     Again,  whatever 
the  penalty  to  which  a  party  pronounped  contama- 
ciouB  was  liable,  such  penalty  was  not  treated  in 
the  way  of  punishment,  but  as  a  means  of  over- 
coming the  contumacy  and  enforcing  obedience, 
&nd  was  only  imposed  quousque.    It  cea-sed  on 
submission  and  obedience.     The  party  in  contempt 
could  not  be   summarily  condemned  to  panisb- 
ment  for  a  definite  period  independently  of  future 
Bubmission.    A  striking  illustration  of  the  posi- 
tion that  even  in  a  penal,  as  well  as  in  a  civil  suit, 
the  only  means  of  enforcing  their  decrees  which 
the  Ecclesiastical  Courts  possessed,  except  where 
tiieir  powers  had  been  enlarged  by  statute,  was 
derived  from  the  statutes  I  have  been  referring 
to,  is  to  be  found  in  an  instance  in  which,   in  a 
panal  Bait,  the  decree  was  not  completed  by  the 
^t  of  the  court,  but  something  was  required  to 
be  done  by  the  pirty  against  whom   the  decree 
'^  directed  in  order  to  carry  it  out — namely,  in 
the  instance  of  penance,  which,  as  we  have  seen, 
^aform  of  ecclesiastical  punishment,  and  which, 
though  now  obsolete,  was  formerly  much  in  use  as 
ftpazufihment  for  certain  offences.    If  the  party 


enjoined  to  do  penance  refused  to  comply,  the 
only  mode  of  enforcing  obedience  mentioned  in 
the  books,  whether  against  layman  or  qhurohmany 
was  by  excommunication,  or,  in  later  times,  by  the 
writ  ds  cantumace  capiendo.    It  is  nowhere  sug* 
gested  that  suspension  or  deprivation  might  be 
applied  in  such  a  case  where  the  offender  was  a 
clerk  in  orders.    Before  I  quit  this  portion  of  the 
subject  I  have  also  to  call  attention  to  a  very 
important  distinction  taken  in  the  Act  of  the 
53  G^o.  3,  in  civil  suits  and  as  a  means  of  en- 
forcing  interlocutory   decrees,   between   excom- 
munication as  incident  to  a  civil  suit  and  excom- 
munication as  a  form  of  punishment  in  a  penal 
suit.     While    the    Act    supersedes    the    former, 
substituting  for  it  the  writ  de  coniumace  capiendo, 
it  expressly  preserves  it  "  on  definitive  sentences, 
or  in  interlocutory  decrees  having  the  force  and 
effect    of    definitive    sentences,    pronounced    as 
spiritual  censures  for   offences  oi    ecclesiastical 
cognisance,"   limiting,  however,  its  operation  in 
such    cases    to    a    period    of     six     months  — 
thus  affording   a   statutory    recognitioh   of  the 
difference    I   have    been   adverting   to    between 
contumacy    in     the     course    of     a    suit,     and 
any   act    amounting   to   an   offence   under    the 
ecclesiastical  law.     Thus  far  I  have  been  dealing 
with  the  law  as  administered  in  a  plenary  penal 
suit  in  the  Episcopal  Courts.     But  where  the 
bishop  dealt  with  offences  of  the  clergy  of  his 
diocese — in  which  would  be  comprehended  simony, 
non-residence,  non-performance,  or  irregular  per- 
formance, of  divine  service,  heresy,  false  doctrine, 
profaneness,   immorality,    drunkenness,  and    the 
like — in  his  office  of  a  visitor  at  a  visitation,  in 
what  has   been  termed  tiis  forum  domesticumt  or 
where  a  proceeding  was  instituted  ex  mero  officio, 
the  case    was  altogether  different.     There    the 
formalities  required  in  a  regular  suit  were  not 
deemed  necessary.     There  the  bishop  in  the  one 
case,  or  his  judge  in  the  other,  might  proceed 
summarily,   subject,  however,    to    the  condition 
insisted  on  by    the  canonists,    that,    where  the 
offence  was  one  of  omission,  a  monition  should 
precede  deprivation  or  suspension.    Not,  howevdr, 
that,  in  a  matter  which  amounted  to  an  offence 
against  the  law  or  discipline  of  the  church,  dis- 
obedience to  the  monition  created  the  offence  for 
which    deprivation    or  suspension    might   after- 
wards    be    decreed.      The    definitive     sentence 
was    founded,     not    on    the    disobedience,     but 
on  the    offence  itself.    The  purpose  and    effect 
of  the  monition*  was   practically  to  give  a  locus 
venitenticB  to  the    offender  or  party  in  default. 
Thus   stood    the    law    as    administered    by    the 
Ecclesiastical  Courts  till  the  time  when,  within  the 
last  few  years,  the  jurisdiction  now  exercised  was  for 
the  first  time  assumed,  I  had  almost  said — L  hope 
it  will  be  understood  not  using  the  term  in  any 
offensive    sense — usurped — not,    indeed,    by  the 
judges  of  the  ordinary  Ecclesiastical  Courts,  but  by 
judges  of  whom,  however  great  and  eminent,  I 
hope  I  may  be  pardoced  for  saying  that  they  may 
be  supposed  to  be  less  familiar  with  the  adminis- 
tration   of    ecclt^siastical    law,    namely,    by     the 
Judicial  Committee  of  the  Privy  Council  sitting 
on  appeal.     In  the  year  1863,  in  a  cme  of  Martin 
V.  Mackonochie  (L.  Kep.  3  P.  C.  409),  the  parties 
being  the  sitrae  as  are  before  us  in  the  present 
proceedings,  a  suit  had   been    instituted   in   the 
Consistory  Court  of  London  against  the  (lefendiiut, 
a  clerk  in  holy  orders,  and  perpetual  curcice  of 
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the  pariBh  of  St.  Albans,  Holborn»  for  offences 
against  the  ecclesiastical  law  in  the  manner  of 
aaministering  the  Holy  Communion,  in  the  use  of 
incense,  the  nndne  elevation  of  the  paten  and  cnp, 
as  also  the  practice  of  ezcessive  kneeling  and 
prostration  before  the  consecrated  elements  ouriDg 
the  prayer  of  consecration,  the  mixing  of  water  with 
the  wine,  and  the  nse  of  lighted  candles  daring  the 
celebration  of  the  Gommanion.  The  snit  having 
been  transferred  by  letters  of  request  to  the 
Court  of  Arches,  the  learned  jndge  of  that  coart 
decided  that  the  defendant  had  offended  in  respect 
of  the  nse  of  incense,  the  elevation  of  the  paten 
and  cnp,  and  in  mixing  water  with  the  wine  used 
in  the  administration  of  the  Communion,  and  ad- 
monished him  not  to  repeat  these  practices ;  bnt 
he  declined  or  omitted  to  pronounce  that  the  de- 
fendant had  offended  by  the  alleged  kneeling  and 
prostration,  or  by  the  use  of  lighted  candles.  The 
promoter  havinji;  appealed  to  the  Judicial  Com- 
mittee of  the  Pnvy  Council  against  this  judgment 
in  respect  of  the  two  last-mentioned  particulars, 
the  Judicial  Committee  held  that  the  respondent, 
the  defendant  in  the  original  suit,  had  offended 
against  the  law  ecclesiastical,  within  the  meaning 
of  the  Uniformity  Acts,  in  the  particulars  relating 
to  the  kneeling  and  prostrating  himself  before  the 
consecrated  elements  during  the  prayer  of  conse- 
cration, and  in  the  using  of  lighted  candles  during 
the  celebration  of  the  Communion ;  and  re- 
ported that  the  respondent,  in  addition  to  the 
admonition  administered  in  the  court  below, 
should  be  admonished  to  abstain  from  the 
practices  pronounced  by  them  to  be  unlawful. 
An  Order  in  Council  to  that  effect  was  accordingly 
made,  and  a  monition  under  the  seal  of  the  court 
was  in  due  course  issued  and  served  on  the 
respondent.  This  judgment  having  been  pro- 
nounced at  the  close  of  1868,  two  years  afterwards 
a  petition  was  presented  to  the  Judicial  Com- 
mittee praying  them  to  enforce  obedience  to  the 
monition,  on  affidavits  showing  that  the  defendant 
still  persisted  in  the  practices  against  which  he 
had  been  admonished.  The  defendant,  the  re- 
spondent in  the  cause,  not  sppearing  either 
by  counsel  or  in  person,  their  Lordships, 
on  the  application  of  the  appellant's  counsel, 
made  an  order  that  the  respondent  and 
the  witnesses  who  had  made  affidavits  in  his 
favour  bhould  appear  on  a  given  day  to  be  cross- 
examined,  which  was  accordingly  done.  The 
evidence  having  been  taken,  their  Lordships 
decided  that  the  respondent  hacT  been  guilty  of 
disobedience  to  the  monition,  and  sentenced  him 
to  be  suspended  ah  officio  for  three  months  : 
(L.  Rep.  3  P.  C.  409.)  It  is  to  be  observed  that,  the 
respondent  neither  appearing  in  person  nor  being 
represented  by  counsel,  no  question  was  raised 
as  to  the  jurisdiction  thus  invoked  and  exercised. 
Two  years  later  the  case  of  Hebhert  v.  Pv/rchae 
(L.  Rep.  3  P.  C.  105),  a  case  in  many  respects 
similar  to  the  foregoing,  came  before  the  Judicial 
Committee  of  the  Privy  Council,  on  an  appeal 
from  the  decision  of  the  Court  of  Arche5i,  so  far 
as  the  judgment  there  had  been  favourable  to  the 
defendant,  in  a  suit  in  which  he,  being  a  clergy- 
man in  holy  orders,  had  been  charged  with 
various  breaches  of  ecclesiastical  law  in  the  cele- 
bration of  the  Communion,  among  other  things  as 
regarded  the  vestments  worn  by  him  during  its 
performance,  the  position  assumed  by  him  during 
the  prayer  of  consecration,  as  also  in  the  use  of 


wafer  bread,  and  of  an  admixture  of  water  with 
the  sacramental  wine.  The  jndge  of  the  Court  of 
Arches  having  declined  to  pronounce  against  the 
defendant  and  to  admonish  nim  in  respect  of  these 
particulars,  the  promoter  appealed  to  the  Judicial 
Committee,  who,  after  arvniment,  decided  agsinal 
the  respondent  in  respect  of  these  charges,  wad 
advised,  as  in  the  former  case,  that  a  monitioD 
should  be  issued  admonishing  him  to  abstain  fhnn 
such  practices  in  future  *,  and  an  Order  in  Conncil 
having  been  made  accordingly,  a  monition  was 
issueaand  served  on  the  respondent.  Later  in 
the  year  an  application  was  made  to  the  Jadioial 
Committee,  by  a  motion  founded  on  affidavilf 
showing  a  continued  use  of  the  practices  against 
which  the  defendant  had  been  thus  Admonished^ 
for  a  sentence  of  deprivation  against  him  for  his 
contumacy  and  contempt :  (L.  Rep.  3  P.  C.  605.) 
In  this  case,  notwithstanding  the  precedent  set 
in  the  case  of  Martin  v  Maeknnoehie,  their  Lord* 
ships  appear  to  have  had  some  misgiving  as  to 
their  power  to  pass  sentence  of  deprivation  or 
suspension  for  contumacy  on  motion,  and  desired 
to  have  further  information  regarding  the  exercise 
of  such  a  power  by  the  Court  of  Delegates,  to 
whose  powers  they  had  succeeded  under  the  Acts 
of  2  &  8  Will.  4,  c.  92,  and  3  ft  4  Will.  4,  o.  41 ; 
and  they  accordingly  directed  the  motion  to  stand 
over  for  that  purpose.  Their  Lordships  having 
on  a  subsequent  occasion  been  referred  by  ooansel 
to  certain  alleged  precedents,  the  Lord  Chancellor 
Hatherley  pronounced  a  judgment,  as  to  which  I 
can  only  say  I  think  there  must  be  some  error  in 
the  report,  as  his  Lordship,  having  first  observed 
that  **  the  researches  of  counsel  have  resulted  in 
no  such  precedent  being  found — ^as,  indeed,  their 
Lordships  supposed  wonld  probably  be  the  case;" 
and,  having  added  that  the  court  was  of  opinion 
that  it  "could  not  proceed  to  enforoe  com- 
pliance with  the  order  which  had  been  dis- 
obeyed by  any  summary  process  tor  con- 
tempt through  the  medium  of  a  motion," 
is  notwithstanding  made  to  say :  "  On  the  other 
hand,  their  Lordships  are  quite  satisfied  that  there 
exists  in  this  tribunal,  as  there  did  exist  in  the 
High  Court  of  Delegates — all  the  powers  of  which 
have  been  transferred  to  this  committee — a  power 
of  sn sponsion,  not  only  ah  officio,  but  a  henffido 
also,  as  a  summary  punishment  for  contnmaoy  ;** 
having  said  which,  his  Lordship  proceeds  to  pass 
sentence  of  suspension  for  a  year  in  respect  of  the 
contumacy.  Yet  the  only  proceeding  then  pend- 
ing before  their  Lordships,  and  on  which  this  sum- 
mary jurisdiction  was  exercised,  was  a  summaiy 
application  on  motion.  The  suit,  out  of  which  the 
appeal  had  sprung  which  gave  jurisdiction  to  the 
Judicial  Committee  over  the  defendant,  had  termi- 
nated in  the  suspension  for  six  weeks ;  and  the  two- 
fold monition,  which  together  formed  the  sentenoe 
— monition  being,  as  we  have  seen,  a  form  of 
ecclesiastical  censure;  and  assuming  even  that 
disobedience  to  a  monition  of  this  nature  wonld 
amount  to  a  substantive  offence  against  ecclesi- 
astical law,  which  might  be  made  the  subject  of  a 
substantive  charge  in  a  fresh  suit,  no  such  charge 
was  before  the  Judicial  Committee :  the  only  pro- 
ceeding before  it  was  an  application  to  deal  with 
a  further  and  substantive  offence  summarily  on 
motion.  I  am  unable — ^if  I  may  be  forgiven  for 
saving  so — to  follow  tbe  reasoning  in  the  judg- 
ment in  question.  Precedent  and  authority  beins 
altogether  wanting,  we  are  left  without  any  gronna 
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being  assigned  for  the  assertion  that  the  Ooart  of 
Delegates  had  before  possessed,  and  therefore  the 
Judicial    Committee,    as   their   snocessors,  now 
possess,  the  power  of  suspending  a  clergyman  as 
ft  summary  punishment  for  contumacy.     So  far 
as  I  am  aware,  no  instance  of  the  exercise  of  this 
power  in  a  penal  suit,  prior-to  these  jodgments  of 
the  Judicial  Committee,  is  anywhere  to  be  found. 
Assuming  even  that  the  issuing  of  the  monition 
was  within  the  competency  of  the  court — which, 
however,  I  cannot  admit — and  that  the  defendant 
in  disobeying  it  had  been  guilty  of  coutumacy, 
the   recognised    penalty  of  contumacy   was  not 
suspension,  bat,  as  I  have  shown,  imprisonment 
unaer  53  Geo.  B.     Moreover,  it  is  not  a  question 
whether  the  Court  of  Delegates  possessed  such  a 
power*   but    whether   the   courts    of     the    first 
instance,  the  Consistory  Court,  and  the  Court  of 
Arches,    possessed    it ;   for,   the    authority    and 
power    of  a  court  of  appeal,  however  high  its 
position,  can  be  no  greater,  except  as  to  correct- 
ing  the    iudgment    of   the   court    below,    than 
those  of  tne  court  appealed  6rom.    It  can  annul 
the  judgment  or  can  affirm  it,  or  in  some  cases 
niay  reform  it;   but  it  can  pronounce  onlv  the 
jadgment  which  the  court  below  could  and  should 
have  given.    What  required  to  be  established, 
therefore,  was,  that  the  episcopal  or  archiepiscopal 
courts  possessed  this  power  of  suspending  sum- 
marily for  disobedience  to  a  monition  in  respect 
of  an  offence  against  the  ecclesiastical  law.     But 
for  this  neither  authority  nor  precedent  is  to  be 
found ;  nor,  1  venture  to  think,  has  or  can  any 
sufficient  ground  bo  given  for  asserting  it,  while 
there  is,  as  I  shall  presently  show,  very  sufficient 
ground  for  maintaining  the  contrary.    The  cases 
referred   to  in  Hehbert  v.  PwrchcM  were    again 
brought  forward  on  the  argument  in  the  present 
case,  but  they  fail  to  furnish  any  precedent  or 
authority  in  support  of  the  jurisdiotion  now  in 
question.    The  case  principally  relied  on  is  that 
of  Harrison  v.  The  Archhiekop  of  Buhlia,  which  in 
the  first  instance  came  before  the  courts  on  a  writ 
of  prohibition,  and  eventually  found  its  way  to 
the  House  of  Lords :  (2  Bro.  P.C.  199.)    Harrison, 
beiuff  the  rector  of  St.  John's,  Dublin,  had  alto- 
gether omitted  to  perform  divine  service  in  the  parish 
church.     Summoned  by  the  archbishop  to  attend 
at  a  visitation  to  answer  for  not  performing  divine 
service,  he  declined  to  appear,  upon  which  he  was 
suspended    by    the   archbishop   for    contumacy. 
Hereupon  he  applied  to  the  Court  of  Common 
Pleas  in  Ireland  for  a  writ  of  prohibition ;  and, 
having  been  pot  to  declare  in  prohibition,  set  forth 
that  the  rectory  of  St.  John's  had  formerly  been 
attached  to  the  priory  of  the  Holy  Trinity  of 
Dublin ;  and  that  when  that  prior v  had  been  sup- 
wessed  by  King  Henry  VIII.  and  the  deanery  of 
Dublin  established  in  its  place,  the  rectory  had  by 
the  King's  gift  been  attached  to  one  of  the  pre- 
bends of  the  cathedral;  that,  having  been  ap- 
pointed a  prebendary,  he  had  acquired  the  rec- 
tory by  right  of  his  prebend ;  and  that,  so  long  as 
he  continued  to  be  a  prebendary,  the  rectory  being 
uiseparable  from  the  prebend,  he  could  not  be  de- 
prived of  the  rectory  unless  first  deprived  of  his 
prebend  ;  that  as  prebendary  he  was  not  subject 
to  the  visitation  of  the  archbishop,  and  therefore 
was  not  subject  to  it  in  respect  of  the  rectory,  nor 
subject  to  be  deprived  of  or  suspended  from  the 
'fictorv  so  long  as  he  remained  prebendarv  of  the 
<^wal.    This  contention  was  overruled  by  the 


Court  of  Common  Pleas  in  Ireland,  as  also  on  appeal 
by  the  Court  of  Queen's  Bench  in  England,  and 
lastly  by  the  House  of  Lords.    But  it  is  to  be  ob* 
served  that  the  sole  question  raised  was  as  to 
whether  under  the  special  circumstances  the  liv* 
ing  was  subject  to  the  visitatorial  power  of  the 
archbishop.     No  ouestion  was  raised  as  to  the 
manner  in  which  that  power,  assuming  it  to  exist* 
had  been  exercised.    The  decision  does  not  there- 
fore in  any  way  affect  the  present  question.    In  » 
subsequent  stage,  the  matter  assumed  a  different 
form.    Some  years  later,  Harrison,  who  persisted 
in  not  performing  service,  was  admonished  by  the 
archbishop,  at  a  visitation,  to  extract,   within  a 
month  of  that  time,  a  licence  to  serve  the  cure  of 
souls,  and  to  preach  in  the  parish  church  of  St. 
John's.    Disobeying  the  monition,  he  was  pro« 
nounced  contumacious,  and  sentenced  to  be  sus- 
pended.   He  appealed  to  the  Court  of  Delegates, 
taking,    in  the  first  place,  the  same  ground  as 
before,  as  to  the  rectory  of  St.  John's  not  being 
subject  to  the  archbishop's    visitation;   but,  in 
addition   thereto,    insisting  that  the  proceeding 
had    been    irregular    and    void,     because     no 
articles    had    been   exhibited    against    him   0t 
any    proofs    brought     in.      The    delegates    re- 
jected the  appeal,  and  rightly.     The  first  point 
had  been  settled  by  the  decision  of  the  House  of 
Lords  in  the  previous  case ;  and,  as  regarded  the 
second,  it  was  established  law  that  proceedings 
instituted  by  the  ordinary  ex  mero  officio,  and  a 
fortiori  proceedings  at  a  visitation,  might  be  dealt 
with  summarily.      Articles  and  proofs  therefore 
in  a  matter  within  the  personal  knowledge  of  the 
bishop,  and  within  his  immediate  jurisdiction — as 
non -performance  of  divine  service  undoubtedly 
was — would  be  superfluous  and  unnecessary,  and 
could  not  be  insisted  on.     Here,  again,  no  ques" 
tion  was  raised,  nor  was  any  decision  pronounced, 
as  to  the  power  of  the  archbishop  lo  suspend, 
whether  before  or  after  monition ;  the  only  ques- 
tions   involved  being  whether  the  rectory  was 
within  his  jurisdiotion,  and  whether  the  proceed- 
ings were  not  void  for  irregularity.   This  case,  and 
those  which  follow  it,  were  cited  from  a  series  of 
cases  extracted  by  Mr.  Rothery,  the  Begistrar  of 
the  Court  of  Arches,  from  the  records  of  the  Court 
of  Delegates,  And  printed  by  order  of  the  House  of 
Commons  in  1868  (No.  135).     But  it  is  to  be  ob- 
served that  in  these  records  neither  the  argu- 
ments   of     counsel    nor    the    grounds    of    the 
decisions     appear ;     and     it     is    therefore    im- 
possible to  say  with  certainty   on  what    points 
these    decisions     turned.      They    are    therefore 
of  but  littln  authority.    The  case  of  Higgine  v. 
The  Archbishop  of  Dublin  (lb.,  No.  13ft)  was  pre- 
cisely the  same  as  the  foregoing,  except  that  the 
appellant  appeared   before  the   archbishop,    and 
therefore  was  not  declared  contumacious  for  not 
appearing.     Having,  however,  been   ordered    to 
procure  a  licence,  as  Harrison  had  been,  he  was 
suspended  for  contumacy  in  not  doing  so,  and  the 
sentence  was  upheld  on  appeal.    The  same  obser- 
vations apply  to  this  case  as  to  the  foregoing.  That 
a  complaint  of  non-residence  or  non-perf  >rmance  of 
public  worship  is  within  the  visitatorial  authority 
of  the  ordinary  seems  clear.     *'  To   whom,"  asks 
Sir  Robert  Pbillimore,  in  the  case  of  Thfi  Bishop 
of  Winchester  v.  Rugg,  L.  Rep.  2  A.  &  E.  252  (a  case 
of  non-performance   of  divine  service),  **are  the 
parishioners*  to  look  for  redress  for  this  wrong 
done  to  them  P    How  are  they  to  obtain  the  per- 
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formanoe  of  divine  servioe  in  their  ohnroh  P  Surely  ^ 
by  an  appeal  to  the  authority  of  their  bishop.    He 
has  the  cura  cu/rarum  animarwm,  wibhin  his  diocese. 
It  is  his  bounden  duty  to  enforce  in  every  church 
in  his  diocese  the  performance  of  the  services  pre- 
scribed in  the  Book  of  Common  Prayer.    I  see  no 
reason  to  doobt/'  the  learned  author  ^oes  on  to 
say,   "the  general  authority  of  the  ordinary  in 
matters  of  this  kind,  recognised  by  the  universal 
ecclesiastical  law  as  inherent  in  the  nature  of  his 
office  and  necessary  for  the  performance  of  the 
duties  which  are  cast  upon  him,  is  properly  applied 
to  a  case  of  this  kind."    Another  case  referred  to 
was  that  of  Boughton  v.  The  Archhishop  of  York 
(Ko.  134),  which  again  was  an  appeal  from  the 
exercise  of    episcopal    authority.      Boughton,    a 
▼icar  choral   of  the  cathedral    of  York,  having 
absented  himself  from  the  discharge  of  his  duties, 
the  dean  and  chapter  appointed  a  substitute,  and 
sequestered  the  revenue  of  the  office  for  his  use ; 
upon  which  Boughton  gave  notice  to  the  receiver 
not  to  pay  the  substitute.    For  this  the  dean  and 
chapter  called    upon    him    to    make  a    suitable 
apology,  and  on  his  refusal  suspended  him  until 
he  should  comply.    On  appeal  to  the  archbishop 
f  B  visitor,  the  sentence  of  the  dean  and  chapter  was 
confirmed.   A  further  appeal  to  the  Court  of  Dele- 
gates was  attended  by  a  like  result.    This,  again, 
was  an  instance  of  visitatorial  authority  summarily 
exercised  in  foro  doniestieo.    The  cases,  therefore, 
which  have  arisen  on  the  exerdise  of  visitatorial 
jurisdiction    are    beside    the    present  question, 
when    we    are    dealing    with    a    jurisdiction    in 
which  the  formalities  required  by  strict  law  have 
to  be  complied  with.    The  case  of  Thomas  Jones 
(No.  63),  rector  of  Llandyrnook,  in  the  county  of 
Denbigh,  differs  somewhat  from  the  foregoing, 
inasmuch  as  the  suit  against  him,  for  not  raiding 
the  prayers  in  the  accustomed  place,  had   been 
instituted  not  by  the  bishop  ex  rnero  officio,  but  on 
the  presentment  of  the  churchwardens  in  the  con- 
sistory court  of  the  diocese.  Having  been  monished 
to  read  the  prayers  in  the  accustomed  place,  the 
defendant  had  peremptorily  refused  to  obey  the 
monition.     For  this  the  bishop  ordered  him  to 
show  cause  why  he  should  not  be  suspended  ab 
officio.    Not  appearing  to  show  cause  he  was  sus- 
pended.    On  appeal  the  sentence  was  upheld  by 
the  Court  of  Arches,  and  afterwards  by  the  Court 
of  Delegates.     But  here  the  churchwardens  were, 
beyond  all  question,  the  proper  persons  to  present 
in  respect  of  any  irregularities  in  the  performance 
of  divine  service,  as  fully  appears  from  the  state- 
ment   of    the    law,    as    found    under    the    title 
"  Churchwardens "     in      Bums'      Ecclesiastical 
Law,    or    in     Dr.    Stephen's    treatise    on    the 
Laws  relating  to  the  Clergy.    The  proceedings 
may  therefore  have    been   considered    as    insti- 
tuted  ex    tnero    officio,  and   consequently  as  not 
subject  to  the  necessity  of  being  strictly  formal ; 
nor  does  it  appear  that  any  objection  was  taken  to 
the  exercise  of  the  episcopal   jurisdiction  in    a 
summary  form.    These  cases  are,  for  the  reasons 
I  have  already  given,  inapplicable  to  the  question 
before  us.     T  entirely  concur  with  the  Judicial 
Committee  in  thinking  thai  none  of  them  establish 
a  precedent  for  the  exercise  of  the  summary  juris- 
diction in  dispute.     That   neither  precedent  nor 
authority  is  to  be  found  for  the  existence  of  this 
jurisdiction  prior  t<^  its  recent  exercise  is,  J  cannot 
nelp  thinking,  a  very  strong  argument  against  it. 
Nor  do  I  feel  the  force  of  the  observation  that  no 


instance  has  been  found  of  its  exercise  being  hdd 
to  be  unlawful.    That  no  attempt  has  ever  been 
made  to  exercise  it  will  readilj  account  for  the  fact 
that  no  instance  of  its  rejection  is  to  be  found.   I 
cannot  help  thinking  that  it  is  incumbent  on  those 
who  assert  and  invoke  a  jurisdiction  so  unusual  to 
give  proof  of  its  existence.    But  it  is  not  onlv 
that  no   authority  or  precedent    can   be  foimd 
to    support     the    summary     jurisdiction     thus 
exercised ;    a    still    more    formidable    objeotion 
is,  first,   that  such  a  jurisdiction  cannot  in  the 
nature  of  things  properly  exist,  and,  secondly, 
that  its  exorcise  would  be  contrary  to  fundamental 
principles.    As  regards  the  first  point,  it  is  clear 
that  the  Court  of  Arches  possesses  no  primaiy 
jurisdiction  over  offences  committed  within  any 
other  diocese  than  that  of  Canterbury,  except  so  far 
as  such  jurisdiction  is  conferred  by  the  letters  of  re- 
quest from  the  bishop  of  the  diocese.  But  the  letters 
of  request  are  necessarily  confined  to  the  specific 
offence  which  is  the  subject-matter  of   the  suit 
transferred,  and,  as  I  have  already  stated  on  the 
authority  of  Sir  Robert  Phillimore,  the  suit  so 
transferred  relates  to  the  offence  expressly  set 
forth  in  the  articles  which  form  the  subject  of  the 
complaint,  and  to  that  alone.    Being  confined  to    , 
the  specific  charge  thus  articled,  the  letters  of 
request,  as  it  seems  to  me,  do  not  and  cannot 
confer  jurisdiction  in  respect  of  any  other  offence 
committed  beyond  the  sphere  of  the  metropolitan 
jurisdiction,  and    any  further  offence    so   com- 
mitted   remains    in    that  of    the  diocesan.    It 
may,  perhaps,  be  said    that  the  bishop,  having 
transferred  the  cause  to  the  Court  of  Arches, 
transfers    with    it     the    power    to    issue    such 
a   monition,  and    to    punish    for  contumacy  in 
disobeying  it.     But  this  assumes  that  the  bishop's 
commissary  would  himself  have  that  power  in  the 
diocesan  court,  which  remains  to  be  proved,  and 
which,  as  far  as  I  can  see  my  way,  is  not  only  no 

C roved,  but  incapable  of  proof.  A  fortiori  is  it  to 
e  proved  that  the  diocesan  can  thus,  by  trans- 
ferring a  specific  cause,  confer,  as  it  were,  by 
anticipation,  on  the  meti'opolitan  court  jurisdic- 
tion over  offences  not  yet  committed,  and  which 
are  therefore  not  as  yet  within  his  own — a  pro- 
position which  to  my  mind  I  must  say  involves  a 
legal  absurdity.  And  what  if  the  second  offence 
should  be  committed  within  the  limits  of  t 
different  diocese  P  Would  the  transfer  of  the 
cause  by  the  bishop  of  one  diocese  give  the  court 
power  to  treat  as  contumacy  an  offence  committed 
in  another,  the  bishop  of  which  might  possibly 
have  refused  his  sanction  to  a  prosecution  on 
account  of  the  second,  and  thus  enable  one  bishop 
to  invade  the  province  of  another  P  Finally,  I 
ask  by  what  authority  can  an  ecclesiastical  coart 
— whatever  may  be  the  stage  of  the  proceeding-^ 
by  reason  of  a  suit  having  been  instituted  in 
reference  to  a  specific  offence,  assume  to  itself* 
without  statutory  authority,  a  power  to  keep  the 
party,  for  all  time  to  come^  in  a  state  of  snrveillance, 
and  as  subject  to  a  summary  jurisdiction  hitherto 
unknown  to  the  ecclesiastical  law  P  To  what 
extent  is  this  jurisdiction  to  be  carried  ?  Over 
what  area  of  episcopal  jurisdiction  is  it  to  reach  ? 
To  what  limit  in  point  of  time  is  it  to  endure  P 
— considerations  which  would  be  important  if  the 
matter  were  made  the  subject  of  legislation,  bat 
which  are  left  wholly  at  large  in  the  exercise  of 
this  novel  authority.  I  fail  altogether  to  see 
how  it  can  be  competent  to  a  bishop  to  confer  on 
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the  Conrt  of  Arohes,  by  way  of  anticipation,  juris* 
diction  over  offences  to  be    committed  in    the 
fotare.     Be  this  as  it  may,  I  am  of  opinion  that 
letters  of  request  relating:  to  a  specific  charge 
carry    no    snoh    jurisdiction    with    them     with 
reference  to  a  future  offence.    That  the  exercise 
of  snob   jurisdiction   would,  in   more  than  one 
respect,  be  inconsistent  with  general  principles  of 
penal  jurisprudence  will,  I  think,  readily  appear. 
In  the  first  place,  the  difference  between  plenary 
and    sumnoary    jurisdiction    in    the    matter    of 
criminal  procedure  is  recognised  and  established 
in  every  system  of  penal  jurisprudence,  including, 
beyond  all  question,  the  law  ecclesiastical ;    and 
DO  court  can,  without  legislative  authority,  take 
upon  itself,  ex  propria  motu,  to  substitute  the  one 
for  the  other.    Yet  that  is  what  has  been  done 
here.  Every  departure  from  the  established  ritual 
in   a  member  of  the  church  having  the  cure  of 
souls  is  an  offence  against  ecclesiastical  law,  and 
constitutes  in  itself  a  distinct  and  substantive 
offence,  and  not  the  less  so  because  the  offender 
may  already  have  been  guilty  of  the  like  offence. 
It  is  therefore  obvious  that  a  repetition  of  a  first 
offence  may  be  so  treated.     What  reason  can  be 
given  why  It  must  not  be  so  treated  P     But  if  it 
were  so  treated,  the  prosecutor  promoting  the 
office  of  the  judge  would  in  such  a  case  have  to  go 
through  all  the  formalities  of  procedure  required 
in  a  plenary  cause ;  and,  as  I  have  shown,  a  suit  so 
instituted  in  respect  of  an  ecclesiastical  offence 
was,  and    still  remains  under  the  Church  Disci- 
pline Act,  a  plenary  cause  ;  and,  as  we  have  seen, 
m  a  suit  in  pcenam  for  an  ecclesiastical  offence  all 
the  formulities  of  the  criminal  procedure  must  of 
necessity  be  observed.     If  a  suit  were  thus  insti- 
tuted in  respect  of  a  second  offence  as  a  distinct 
and  substantive  offence,  a  citation  with  all  its 
formalities  would  be  necessary,  and  articles  must 
be  exhibited — and   how  much  is  involved  in  these 
requirements  will  be  seen  on  consulting  Oughton, 
title  "  Citation,"  or  Burn's  "  Ecclesiastical  Law," 
title  "Practice" — the  defendant  must  have  the 
oppurtnnity  vf  answering,  and  of  being  examined 
on  oath,  of  traversing  the  facts,  of  demurring  in 
point  of  law ;  in  short,  all  the  incidents  of  pro- 
cedure required  by  the  established  law  and  by  the 
statute  must  be  gone  through,  and  any  summary 
proceeding,  such  as  treating  the  case  as  one  of 
contumacy,  would  be  out  of  the  question.      By 
what  authority  short  of  legislative  enactment  can 
a  defendant  be  deprived  of  the  right  to  insist  on 
the  observance  of  these  formalities  P      Ob,  but,  it 
is  said,  substantial  justice  has  been  done,  the  facts 
were  fully  proved,  and  the  offence  was  the  same  as 
that  of  which  the  defendant  had  before  been  con- 
victed ;  and,  though  this  may  have  been,  strictly 
speaking,  an  informal  and  possibly  irregular  pro- 
ceeding,  full  opportunity   was   afforded    him   of 
being  beard  and  making  bis  defence  as  much  as  if 
all  the  formalities  required  in  a  plenary  suit  had 
been  complied  with.    To  which,  at  least  out  of 
<x>urt,  many  persons  will  be  disposed  to  add   in 
tboDgbt,  if  not  in  words  :  "  These  Ritualists  are 
very  obstinate  and  troublesome,  and  this,  being 
tbv  shortest,   is   the  best  way  of  putting  them 
down;  there  is  no  occasion   to  be  over  nice  in 
deali)ig  with  them."    It  seems  to  me,  I  must  say, 
a  strange  argument  in  a  court  of  justice  to  say 
that  when,  as  the  law  stands,  formal  proceedings 
^re  in  strict  law  required,  yet,  if  no  substantial 
itijnstice  has  been  done  by  dealing  summarily  with 
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a  defendant,  the  proceedings  should  be  upheld. 
In  a  court  of  law  such  an  argument  a  eonvenienU 
is  surely  inadmissible.  In  a  criminal  proceeding 
the  question  is  not  alone  whether  substantial 
justice  has  been  done,  but. whether  justice  has  been 
done  according  to  law.  All  proceedings  in  pmnam 
are,  it  need  scarcely  be  observed,  stricfissimi  juris  ; 
nor  should  it  be  forgotten  that  the  formalities  of 
law,  though  here  and  there  they  may  lead  to  the 
escape  of  an  offender,  are  on  the  whole  intended  to 
insure  the  safe  administration  of  justice  and  the 
protection  of  innocence,  and  must  be  observed.  A 
party  accused  has  the  right  to  insist  on  them  as 
matter  of  right,  of  which  he  cannot  be  deprived 
against  his  will ;  and  the  judge  must  see  that  they 
are  followed.  He  cannot  set  himself  above  the 
law  which  he  has  to  administer,  or  make  or  mould 
it  to  suit  the  exigencies  of  a  particular  occasion. 
Though  a  murderer  should  be  taken  red- 
handed  in  the  act,  if  there  is  a  flaw  in  the  indict- 
ment the  criminal  must  have  the  benefit  of  it. 
If  the  law  is  imparfect,  it  is  for  the  Legislature  to 
amend  it.  The  judge  must  administer  it  as  he 
finds  it.  And  the  procedure  by  which  an  offender 
is  to  be  tried,  though  but  ancillary  to  the  applica- 
tion of  the  law  and  to  the  ends  of  justice,  is  as 
much  part  of  the  law  as  the  substantive  law  itself. 
I  cannot,  therefore  concur  in  the  view  that  because 
the  defendant  might  have  defended  himself  on 
this  summary  proceeding,  or,  if  a  formal  suit  had 
'  been  instituted  against  him,  must  upon  the  facts 
necessarily  have  been  condemned,  therefore  the 
proceeding  in  question  was  valid  and  ought  to  be 
upheld.  Such  reasoning  has  and  can  have  no 
place  in  an  English  court  of  justice.  It  may  be 
that  this  summary  jurisdiction  would  be  exceed- 
ingly useful  in  order  to  prevent  erratic  clergymen 
from  setting  the  law  at  defiance,  a*^d  retaining 
benefices  in  a  church,  the  rules  and  ritual  of  which 
they  habitually  disregard,  if  the  Leeislature  should 
think  proper  to  create  it.  But  its  possible  utility 
affords  no  justification  for  usurping  it,  and  ex- 
pediency is  a  new  and,  I  must  say,  to  me  strange 
ground  to  assign  for  upholding  the  exercise  of 
assumed  judicial  authority  when  it  cannot  be 
shown  to  exist  in  point  of  law.  If  the  effect  of 
our  decision  will  he  to  enable  Mr.  Mackonochie 
to  continue  to  set  the  law  at  defiance,  I  shall  greatly 
regret  it ;  but  I  cannot  allow  any  such  considera- 
tion to  operate  in  deciding,  not  whether  rough 
justice  may  not  have  been  done,  but — what,  after 
all,  when  looked  at  judicially  is  a  dry  question  of 
law — whether  the  sentence  we  are  asked  to  pro- 
hibit has  been  according  to  law.  At  the  same  time 
let  it  not  be  for  a  moment  supposed  that  the  law  is 
not  quit«  strong  enough  to  deal  with  and  punish 
such  offences,  if  the  right  course  is  pursued.  The 
only  question  is  whether  that  course,  as  prescribed 
by  law,  may  be  departed  from,  and  another, 
unknown  to  the  law,  substituted  for  it.  It  is 
obviously  a  very  different  thing  to  treat  as  con- 
tumacy the  refusal  to  do  a  specific  thing  which  the 
court  has  authority  to  enjoin,  or  to  treat  as  such  a 
substantive  offence  for  which  the  law  has  itself 
provided  the  appropriate  treatment.  Surely  the 
latter  is  to  make  the  court,  as  it  were,  supersede 
the  law.  What  would  be  thought  if  the  judges 
were  to  determine  without  legislative  authority 
that  they  would  in  future  admonish  all  persons 
convicted  and  sentenced  for  larceny  not  to  repeat 
the  offence,  and  if  they  did  so,  were  to  deal  with 
them  summarily  as  for  contempt,  without  the  for- 
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mality  of  an  indictment  or  the  verdiot  of  a  jnry  P 
Yet  in  principle  the  innovation  would  be  no  greater 
than  is  involved  in  the  proceedings  adoptea  in  the 

§  resent  case.  Another  grievance  cMt  which  a  ' 
efendant  so  dealt  with  majjostly  complain  is 
that  the  power  of  appealing,  if  not  on  the  facts, 
at  all  events  on  the  law,  which  he  wonld  have  had 
on  a  second  suit,  is  by  this  summary  mode  of 
proceeding  taken  from  him.  Nor  let  it  be  said 
that  the  power  of  appealing  of  which  he  is  thus 
deprived  may  not  be  of  material  advantage  to 
him.  The  facts  may  not  be  precisely  the  same. 
The  sentence  in  the  first  sait  may  have  been  so 
light  as  not  to  make  it  worth  his  while  to  go  to 
the  expense  of  an  appeal.  Even  if  he  has 
appealed  in  the  first  suit,  that  will  not  preclude 
him  from  renewing  his  appeal  on  the  second.  Or, 
in  some  cases,  he  ma^  take  the  appeal  to  a  superior 
court.  Be  this  as  it  mav,  it  is  a  right  which  ought 
not  to  be  taken  from  him.  But  this  is  not  all. 
Another  and  a  very  serious  difficulty  presents 
itself.  E^ery  fresh  departure  from  the  es- 
tablished ritual  being,  as  I  have  pointed  out, 
like  the  repetition  of  any  other  offence  against 
the  law,  a  distinct  and  substantive  offence, 
other  promoters  may,  with  the  concurrence 
of  the  bishop  in  whose  diocese  such  second 
offence  mav  have  been  committed,  institute  a 
distinct  and  separate  suit  in  respect  of  it.  Or, 
even  the  bishop  in  whose  diocese  the  second 
offence  has  been  committed  may  himself  institute 
proceedings  ess  inero  officio  in  respect  of  it  in  his 
own  court.  In  the  first  place,  I  take  it  to  be 
clear  that  the  bishop,  in  transferring  the  suit^in 
respect  of  the  first  offence  to  the  Court  of  Arches, 
does  not  thereby  divest  himself  of  his  jurisdiction 
over  any  other  offence  subsequently  committed 
within  hi.(<  diocese,  should  he  think  proper  to  exer- 
cise it.  Still  less  could  the  transfer  of  a  suit  by 
one  bishop  bind  another,  should  a  second  offence 
be  committed  in  a  different  diocese.  Yet  this 
summary  jurisdiction,  as  here  asserted,  would 
reach  the  offender,  so  far  at  least  as  the  authority 
of  the  Court  of  Arches  extends,  wherever  the  second 
offence  might  be  committed,  without  affording 
him  a  ground  of  defence  should  a  second  suit 
be  inntir.nted  against  him  in  a  diocesan  court. 
This  being  so,  now,  consistently  with  the  first 
principles  of  justice,  can  the  defendant  be 
made  liable  twice  over,  once  for  the  fresh  sub- 
stantive offence,  and  again  for  contumacy  in  dis- 
obeying the  monition  not  to  repeat  the  offence  in 
respect  of  which  he  had  been  originally  condemned  P 
In  addition  to  the  objections  thus  resting  on 
general  principles,  technical  difficulties  present 
themselves  of  a  no  less  serious  character.  In  the 
first  place,  as  I  have  already  pointed  out,  a  defi- 
nitive sentence  in  a  penal  suit  terminates  the  suit 
and  exhausts  the  authority  of  the  court.  It  is  not 
competent  therefore  to  a  court  pronouncing  such 
a  definitive  sentence,  in  the  absence  of  established 
practice  or  statutory  power,  to  append  to  it,  by 
means  uf  a  monition,  an  injunction  to  abstain  in 
future  from  a  repetition  of  the  offence,  so  as  to  give 
itself  summary  jurisdiction  over  the  offender  in  all 
time  to  come.  In  the  second  place,  the  letters  of 
request,  transferring  only  a  specific  charge,  can- 
not, in  my  opinion,  for  the  reanons  I  have  already 
given,  confer  jurisdiction  over  an  offence  which 
has  not  as  yet  come  into  existence,  or  subject  the 
party  charged  to  the  summary  jurisdiction  of  the 
metropolitan  court  in  respect  of  future  offences 


not  arising   within   the  area   of   its   authority. 
As  regards  the  effect  of  a  monition,  the  difficulty 
is  equally  great.    If  taken  as  a  definitive  sentenoe 
in  a  penal  suit,  unlike  a  monition  issued  in  a  civil 
suit  to  eigoin  performanoe  of  the  thing  decreed  to 
be  done,  bo  as  to  subject  the  party  admonished  to 
the  consequences  of  oontumiMsy  if  performance  is 
withheld,  it  operates,  as  has  been  shown,  as  a 
punishment  by  way  of  censure,  and  entails  no 
further  consequences.    If  issued  in  the  course  of 
a  suit,  all  the  authorities  agree  that  the  contumacy 
could  only  be  dealt  with  before  the  statute  <n 
George  III.  by  excommunication  and  its  oonBe> 
quences ;  since  that  statute,  by  the  writ  de  {xm" 
tuvMLce  capiendo.     Even  if  the  doctrine  of  oon- 
tumacy  upon  a  definitive  sentenoe  could  be  trana- 
ferred  from  the  civil  to  the  penal  jurisdiction  of 
the  Ecclesiastical  Courts,  there  is  nothing  that  I 
can  find  to  warrant   the  application  of  a  more 
rigorous  rule  as  to  its  consequences,  or  to  make 
suspension,    which    it*  is   admitted    cannot    be 
applied  in  a  case  of  contumacy  on  a  sentenoe  in 
a  civil  proceeding  enjoining  a  given  thing  to  be 
done,  applicable  to  a  monition  in  a  penal  suit 
directing  that  a  given  thicg  shall  not  be  done. 
The  fact  is,  that  monition,  in  the  sense  in  which 
that  term  is  used  with  reference  to  a  definitive 
sentence  in  a  civil  suit,  has  no  place  as  appended 
to  a  definitive  sentence  in  a  penal  suit,  and  its 
introduction  into  the  penal  branch  of  ecclesiastical 
procedure  has — I  cannot  help  thinking,  though  I 
say  it  with  the  utmost  deference — arisen  from  a 
want  of  attention  to  the  essential  difference  which 
exists  between  these  two  branches  of  procedure. 
It  is  laid  down,  it  is  true,  as  a  rule  by  the  early 
canonists,  as  I    have   already    mentioned,    that 
monition  should  precede  deprivation  or  huspen- 
sion ;  no  doubt  for  the  purpose  of  presenting  any 
too    rigorous    or    arbitrary    exercise     of    epis- 
copal authority.      But  such  a  rule  does  not  pre* 
vail    in    onr    ecclesiastical    courts,    as    is  plain 
from   the    fac'  that  in  this    case    no    monition 

E receded  the  sentence  of  suspension  prnnonnced 
y  Sir  Robert  Phillimore ;  and  though  it  is  said 
that  monition  shall  precede  suspension,  it  is 
nowhere  said  that  in  a  penal  suit  monition  will 
suffice,  without  more,  to  lound  a  sentenoe  of  sus- 
pension in  respect  of  a  second  offence.  It  has 
indeed  been  suggested  that  contumacy  in 
disobeying  the  lawful  order  of  an  ecolesias* 
tical  superior  is  in  itself  an  offence,  inde- 
pendently of  any  question  of  contempt.  Conset  * 
seems  to  say  so ;  but  then  he  treats  it 
as  no  longer  the  subject  of  summary  juris- 
diction, hue  as  requiring  formal  proceedings ; 
and  he  gives  a  form  of  articles  applicable  to  such 
a  suit :  (Ecclesiastical  Praotice,  part  2.  ch.  2.) 
What  would  be  the  appropriate  punishment  is  not 
said.  Possibly,  in  such  a  case,  suspension  might 
be  within  the  authority  of  the  judge,  or  the  case 
might  come  within  the  power  to  excommunicate 
the  offender,  kept  alive  by  the  53  Geo.  8,  and 
thus  a  punishment  of  six  months'  imprisonment 
might  De  imposed.  But  so  far  as  relates  to  con* 
tumacy  as  matter  of  summary  jurisdiction,  the 
authorities  are  clear  that  the  only  penalty  is  that 
of  imprisonment  by  the  writ  de  eontumaoB 
capiendo  under  the  statute  of  Geo.  3.  Lastly,  it 
is  to  be  observed  that,  in  the  treatment  of  con- 
tumacy arising  in  the  course  of  a  suit,  this  statu- 
tory process  was  not  designed  for  punishment, 
but  for  the  overcoming  of  the  contumacy ;  oonse- 


MAGISTRATES'    OASES. 


871 


Q^.  Div.] 


Mabtin  v.  Mackovochu. 


[Q.B.  Dnr. 


qaentlj  as  soon  as  the  party  conttiniacions  sub- 
mitted he  was  set  free.    It   is   therefore  inap- 
plioable  to  a  caae  in  whioh  the  oontomaoy,  having 
arisen  as  to  an  acoomplished  fact,  has  become, 
so   far    as    that    fact   is    concerned,    incarable. 
The  result  then  at  which  I  arrive,  on  the  most 
careful  consideration  I  can  give  to  the  subject,  is 
— First,  that  a  monition  in  a  penal  suit,  while,  if 
pronounced  as  a  definitive  sentence,  it  carries  with 
it  no  ulterior  oonseqaonces,  cannot  be  appended 
to  a  definitive  sentence  awarding  a  specific  punish- 
ment, so  as  to  prolong  and  enlarge  the  jurisdic- 
tion  of  the  court,  and  to  warrant  any  further  pro* 
ceedings  on  a  repetition  of  the  ofEence  as  for  con- 
tamaoy ;  secondly,  that  even  if  a  monition  could 
be  so  pronounced,  disobedience  would  entail  no 
other   punishment  than   is  provided  by  the  53 
Greo.  3.     Conseqaently,  that  saspension  is  inappli- 
cable to  such  a  case.    The  only  qaention  which 
remains  to  be  considered — and  it  is  by  no  means 
the  least  important — is,  whether  the  present  case 
is  one  on  whioh  a  prohibition  should  go.    I  quibe 
agree  that  mere  irregularity,  or  even  mistake  in 
point  of  law,  thoagh  it  may  be  sufficient  to  found 
an   appeal,  will   not    be  sufficient  to  call  for  or 
warrant  a  prohibition.    I  agree  with  what  was 
said  by   Lord    Den  man  in   Ex  parte   Smyth  (3 
A.  &  £.  724),  namely,  that  "  the  only  instances 
in   which  the    temporal  courts  can  interfere  by 
way   of    prohibiting    any    particular    proceeding 
in   an    ecclesiastical    suit   are   those    in     which 
something  is  done  contrary  to  the  general  law 
of  the  land,   or    manifestly    out    of   the   juris- 
diction of   the   court."       But   it   seems  to    me 
that  we  have  here  much  more  than  irregularity 
or    mistake,    and    that    something     has     been 
done    which    is    manifestly    beyond    the    juris- 
diction.      I  take  it  to  be  too  clear  for   argu- 
ment that,  although  an  inferior  court  may  huve 
jarisdiction  over  a  given    subject-matter   when 
arising  within  the  local  limits  of  its  own  jurisdic- 
tion, if  it  takes  upon  itself  to  deal  with  such  a 
matter  when  arising  beyond  such  limits,  it  acts 
without  authority,  and  may  be  restrained  by  pro- 
hibition. .  Such   I  apprehend  to  have  been  the 
ease  here.     I  have  given  my  reasons  for  thinking 
that  the  jurisdiction  of  the  Court  of  Arches  was 
limited  to  the  offence  handed  over  to  it  by  the 
diocesan  court,  and  that  consequently  the  Court 
of  Arches  had  no  authority  to  deal  with  a  distinct 
and  separate  offence  not  comprehended  in  the 
letters  of  request,  and  arising  beyond  the  local 
hmits  of  its  jurisdiction.    Furthermore,  I  appre- 
hend that  if  a  court  takes  upon  itself,  without 
authority,    to    alter    the    course    of   its    proce- 
dure, and  to  create  a  new  offence,  as  was  here 
done  by    superadding    monition     to     a    defini- 
tive sentence  and  converting  a  second  and  distinct 
act   into    the    offence  of    contumacy  instead  of 
doling  with  it  as  a  substantive  offence,  there 
arises  in  this  respect,  also,  un  excess  of  authority 
which  we  are  called  upon  to  prohibit.   Blackstone, 
in  3  Com.  c.  7,  speaking  of  the  Writ  of  Prohibi- 
tioD,  gays  that  **  it  may  be  directed  to  the  Courts 
Ghrisriun,  where  they  concern   themselves  with 
any  matter  not  within  their  jurisdiction ;  or  if,  in 
naodling  matters  clearly  within  their  cognisance, 
they  transgress  the  bounds  prescribed  to  them  by 
the  laws  ot  England,  as  where  they  require  two 
vritoesses  to  prove  the  payment  of  a  legacy,  in 
^uch  caMes'also  a  prohibition  will  be  awarded.'* 
Ou  the  authority  of   the  law,  as  laid  down  by 


Coleridge,  J.,  in  the  case  of  Jone8  v.  Jones  (17 
L.  J.  N.  8. 170,  Q.  B.),  Mr.  Lloyd,  in  his  treatise 
on  the  Law  of  Prohibition,  states  that  prohibi- 
tion will  lie  in  oases  where  the  judge  of  an  inferior 
court  transgresses  the  rules  which  ought  to 
govern  the  proceedings  of  all  courts,  or  is  guilty 
of  an  irregularity  which  amounts  to  an  excess 
of  jurisdiction,  though  the  case  may  other- 
wise be  within  his  authority.  In  this  view 
of  the  law  I  entirely  concur,  and  I  think  it  is 
applicable  here.  But  the  strongest  g^und 
remains  to  be  stated.  Treating  the  second 
offence  of  the  defendant  as  an  act  of  contumacy, 
the  Court  of  Arches  has  applied  to  it  a  punish- 
ment which  could  not,  according  to  the 
ecclesiastical  law,  in  tho  view  I  take  of  it,  be 
applied  to  a  case  of  contumacy,  by  sentencing  the 
defendant  to  suspension,  instead  of  dealing  with 
the  case  under  the  53  Geo.  3.  The  effect  of 
this  proceeding  is  to  deprive  him  of  his  free- 
hold during  the  period  over  which  the  sentence 
of  suspension  extends.  Now,  I  take  it  to  be  clear 
that,  where  the  law  which  a  court  has  to 
administer  prescribes  a  given  punishment  as 
applicable  to  an  offence,  to  vary  that  punishment, 
or  substitute  another,  is  an  usurpation  of  jurisdic- 
tion. No  one,  I  think,  conld  say  that  if  the 
Court  of  Arches  had  sentenced  the  defendant  to 
a  fine  of  a  thousand  pounds,  and  on  nonpayment 
had  sentenced  him  to  be  suspended  for  contumacy, 
such  a  sentence  would  not  have  been  properly 
the  subject  of  prohibition.  But  the  only 
penalty  which  an  ecclesiastical  court  can  impose 

*  in  a  case  which  is  properly  one  of  contumacy 
is  that  of  imprisonment  under  the  statute  of 
George  3rd.  By  applying  to  the  alleged  contumacy 
the  penalty  of  suspension,  the  sentence,  if 
executed,  will  deprive,  and  as  I  think,  wrongfully 
deprive,  the  defendant  of  his  freehold  interest  in 
his  benefice;  and  although,  where  a  sentence  of 
deprivation  or  suspension  can  be  properly  pro- 
nounced by  the  Ecclesiastical  Court,  this  court  will 
not  interfere,  though  the  effect  of  such  sentence 
will  be  indirectly  to  affect  the  interest  in  the  free- 
hold, yet  where  the  sentence  is  not  properlv 
within  the  competency  of  such  a  court  or  applic- 
able to  the  alleged  offence,  this  court  becomes 
bound  to  protect  the  temporal  interest  by  pro- 
hibiting the  execution  of  the  sentence.  The 
result  is  that,  in  my  opinion,  the  monition  of  Sir 
Robert  Phillimore,  and  a  fortiori  that  issued  by 
Lord  Penzance,  was  uUra  vires,  and,  consequently, 
that  the  subsequent  proceedings  before  Lord 
Penzance,  which  terminated  in  the  sentence  of 
suspension  for  three  years,  were  coram  nonjudice, 
and  the  sentence  of  suspension  inoperative  and 
null ;  and  that,  even  if  this  were  not  so,  the  sen- 
tence of  suspension,  being  inapplicable  to  an 
alleged  case  of  contumacy,  was  one  which  the 
Court  of  Arches  had  no  authority  to  pronounce. 
I  am  therefore  of  opinion  that  the  rule  for  a  pro- 
hibition must  be  made  absolute.  I  may  observe, 
in  conclusion,  that  we  have  not  called  upon 
the  applicant  to  declare  in  prohibition,  as,  in 
consequence  of  the  court  oeing  divided  in 
opinion,  we  might  otherwise  have  done,  because, 
the  facts  not  being  in  dispute,  the  question 
is  solely  one  of  law,  and  as  the  parties,  if  ad- 
vised to  appeal,  can  under  the  Judicature  Act 
go  direct  to  the  Appellate  Court  on  an 
appeal  against  our  order,  it  is  better  to  leave 

i  them   to   do   so,    without   the   expense,   in  con- 
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Tenience,  and  delay  of  a  prooeeding  by  way  of 
declaration. 

Judgment  for  applieani ;  rule  ahaolute  for  a 
prohibition. 

Solicitors  for  applicant,  the  defenda  nt,  Broohsf 
Towner,  and  Jenkins, 

Solicitors  for  respondent,  the  promoter,  Moore 
and  Ovrrey, 

COMMON  PLEAS  DIVISION. 

May  4  and  June  18. 

(Before  Denman,  J.) 

Harris  v.  Mobbs.  (a) 

Highway — Obstruction — Frightening  vicious  horse 

— Causa  proxima, 

A  hovse-va/n,  with  ploughing  gear  attached,  was  left 
for  some  hours  on  some  grass  at  the  side  of  a 
road.  A  mare  thai  was  being  dinven  along  the 
road  in  a  cart  shied  at  the  van,  bolted  and  kicked, 
throwing  the  driver  otU  of  the  cart,  wnd  kicking 
him  on  the  knee  so  badly  as  to  occasion  erysipelas, 
of  which  he  died.  In  an  action  by  his  ea^e^yuHors, 
under  Lord  CampbelVs  Act,  the  jury  found  thai 
the  van  was  left  where  it  stood  unrecuonahly  and 
negligently;  that  there  was  some  appreciable 
danger  in  leaving  it  standing  there,  but  not  more 
so  than  if  it  had  been  in  motion  travelling  along 
the  road  with  horse  power ;  thai  the  deaih  of  the 
deceased  was  due  to  the  van  being  where  U  was, 
and  to  the  inherent  vice  of  the  mare  that  he  was 
driving  ;  and  thai  there  was  no  contributory 
negligence  in  the  deceased. 

Held,  upon  these  findings,  that  there  was  an  unlaW' 
fid  obstruction  of  the  road,  which  caused  the 
accident,  and  thcU,  corhsequently,  the  oumer  of  the 
van  was  liable. 

This  was  an  action  tried  before  Denman,  J.,  at 
the  Oxford  Spring  Assizes  1878,  and  reserved  by 
him  for  further  consideration. 

May  4. — J.  J.  PoweU,  Q.O.  and  A.  T.  Lawrence 
moved  to  enter  judgment  for  the  plaintiffs.  They 
cited 

Wathins  t.  Beddin,  2  F.  A  F.  629. 

H.  Maithews,  Q.C.  and  Bosanquet  showed  cause. 
They  cited 

Blower  ▼.  Oreat  Western  Railway  Compa/ny,  L.  Bep. 
7  C.  P.  665. 

Cur.  adv.  vult. 

The  evidence  at  the  trial  and  the  arguments  of 
counsel  sufficiently  appear  from  the  following 
judgment: 

June  18.  —  Denman,  J. — This  was  an  action 
brought  by  the  plaintiffs  as  executors  of  one 
James  Harris,  under  Lord  Campbell's  Act. 
The  defendant  was  the  owner  of  a  steam  plough, 
which  travelled  about  the  country  drawn  by  a 
steam  engine,  and  which  also  had  attached  to 
it  a  house-van.  The  cause  of  action  alleged 
in  the  statement  of  claim  was  that  the  defen- 
dant so  wrongfully  and  negligently  obstructed 
the  highway  by  placing  and  leaving  thereon 
a  large  house- van,  with  ploughing  gear  attached, 
that  the  deceased  was  hindered  and  pre- 
vented in  his  user  of  the  highway,  and  his 
mare  was  frightened  and  rendered  unmanageable, 
and  his  cart  damaged,  and  he  received  serious 
injuries  in  the  knee,  of  which  he  died.  The  de- 
fendant denied  that  he  obstructed  the  highway, 

(a)  Reported  by  A.  H.  Bittlbston.  Esq.,  Barrister-at-Law. 


and  that  the  injuries  happened  through  any  ob- 
struction, or  in  consequence  of  the  van  being 
drawn  up  at  the  side  of  the  highway,  bat  alleged 
that  the  horse  became  unmanageable  at  a  con- 
siderable distance  from  the  house-van,  and  after 
the  deceased  had  driven  safely  by  the  said  van, 
and  that  the  mare,  which  was  vicious,  kicked  and 
upset  the  cart  in  which  the  deceased  was  driving. 
At  the  trial  it  appeared  that  the  honse-van  in 
question  was  placed  on  some  grass  at  the  side  of 
Uie  metalled  part  of  the  line  of  road.  It  had  been 
placed  there  early  in  the  afternoon,  and  was  still 
therewhen  the  accident  happened  between  seven 
and  eight  p.m.  on  the  27th  tiept.,  being  enga^ned 
to  work  in  an  adjoining  field  on  the  following 
morning.  The  engine  had  been  taken  elsewhere, 
but  the  plough  remained  attached.  The  persons 
in  charge  of  the  van  and  plough  had  made  no 
attempt  to  take  them  into  the  field,  which  they 
explained  by  stating  that  the  ground  was  in  a 
slippery  state,  not  favourable  for  such  an  opera- 
tion, and  that  from  their  experience  they  knew 
that  it  would  have  been  impossible  to  get  it  in  on 
that  night.  This  view,  however,  did  not  Hatisfy 
the  jury,  as  appears  from  the  answers  to  the 
questions  put.  Several  witnesses  were  called, 
who  proved  that  on  the  same  afternoon  they  had 
driven  along  the  same  road,  and  that  their  horses 
had  shied  and  swerved  considerably  at  the  boose- 
van,  standing  in  the  same  spot,  but  no  accident 
had  happened  in  consequence.  There  was  a 
strong  body  of  evidence  for  the  defendant,  to  show 
that  the  mare  was  a  confirmed  kicker,  and  some 
evidence  to  the  efffH^t  that  the  deceased  mnst 
have  known  of  the  habit.  The  finding  of  the  JU17, 
however,  must,  I  think,  be  taken  to  abnolve  the 
deceased  from  any  knowledge  that  the  mare  was 
a  dangerous  one  to  drive.  The  evidence  for  the 
defendant  was  also  directed  to  an  attempt  to  prove 
that  the  deceased  was  guilty  of  neglit^enoe  in  his 
treatment  of  the  mare  at  the  time  she  shied ;  but 
the  finding  of  the  jury  disposes  of  this  point. 
The  house- van  stood  between  four  and  five  feet  from 
the  metalled  part  of  the  road.  There  was  very 
little  difference  between  the  accounts  given  by 
the  witnesses  on  both  sides  of  the  occurrence 
itself.  The  mare  appears  to  have  shied  imme- 
diately opposite  the  van,  away  from  the  van 
towards  the  off  side  of  the  road,  and  to  have 
swerved  continually  to  the  right  until  she  got 
the  off  wheel  on  the  footpath,  and  to  have  began 
kicking  while  galloping  on,  so  violently  as  to  kick 
the  dashboard  to  pieces,  and  finally  to  have  got 
her  leg  over  the  shaft,  when  she  fell,  and  tne 
deceased  rolled  out  of  the  cart,  which  was  not 
itself  upset,  and  he  was  kicked  in  the  knee  by 
the  mare  so  badly  that  about  seven  weeks  after- 
wards he  died  from  erysipelas  occasioned  by  the 
injury.  The  witnesses  all  agreed  that  the  dis- 
tance of  the  place  where  she  fell  from  the  van 
was  about  140  yards.  Such  being  the  evidence  so 
far  as  it  was  adopted  by  the  jury,  it  was  contended 
by  Mr.  Matthews,  for  the  defendant,  that  the 
action  would  not  lie  on  the  following  grounds: 
First,  that  though  he  adxnitted  that  the  grass 
upon  which  the  van  and  plough  stood  was  a  part 
of  the  highway,  and  though  standing  there  it 
might  constitute  an  obstruction  so  that,  if  a 
horseman  or  even  the  driver  of  a  vehicle  wishing 
to  use  that  part  of  the  highway  had  been  ob- 
structed and  injured  an  action  might  lie,  still  in 
the  present  case  no  action  would  lie  because  thete 
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had  been  no  obstniotioDy  in  hct,  of  the  deceased, 
and  no  more  danger  canaed  by  the  van  or  plough 
than  would  have  been  occasioned  by  the  same 
objects    passing   along  the  highway  drawn    by 
bone  power  as  they  lawfully  might  have  been. 
It  was    also  contended   that  the  accident  had 
h^pened  wholly  or  in  part  by  reason  of  inherent 
vice  in  the  mare  herself,  and  that  it  was  not  the 
Deoessary  or  natural  result  of  being  frightened 
that  the  mare  should  kick  violently  and  destroy 
the  vehicle  it  was  drawing.    The  jury,  in  answer 
to  questions  put  by  me,  found,  that  the  van  was 
left  standing  where  it  stood  (1)  unreasonably,  and 
(2)  negligently,  "considering  that  no  effort  had 
been  made  to  place  it  in  the  field."    In  answer  to 
<mestion  (3),  '*  was  it  dangerous  to  vehicles  passing 
along  the  metalled  part  of  the  road  F  "   they  found 
"  not  more  so  than  if  the  same  fan  had  been  in 
motiDu    travelling    along   the   road    with  horse 
power."     I  requested  them  if  possible  to  answer 
the  question  "  ajre  "  or  "  no,"  and  after  a  second  re- 
tirement to  consider  that  question,  they  answered, 
"There  was  some  appreciable  danger  in  leaving  it 
standing  there.  That  is  the  only  unanimous  answer 
we  can  give."    The  fourth  question  put  to  the  jury 
was  as  follows :  "  Was  the  death  of  the  deceased 
occasioned  by  the  van  standing  where  it  did  P  or 
was  it  a  mere  accident  P  or  was  it  due  to  the  negli- 
gence of  the  deceased  in  his  management  of  the 
mare  P  or  to  inherent  vice  of  the  mare  P  or  to  any 
two  or  more  of  these  causes,  or  to  aJl  combined  P  ' 
The  jury  answered,    "To  all  combined,  except 
negligence  of  the  deceased  and  mere  accident." 
And,  in  answer  to  a  further  question,  they  said 
that  they  meant  to  find  that  it  was  due  to  the  van 
being  where  it  was,  and  to  the  inherent  vice  of 
the  mare  combined.     Fifthly,  they  found    that 
there  was  no  contributory  negligence  in  the  de- 
ceased; and  they  assessea  the  images  at  250Z., 
one-third  for  the  widow,  and  two-thirds  for  the 
children.    I  reserved  the  case  for  further  con- 
sideration, and  it  was  argued  before  me  during 
the  last  sittings.    The   first  point  insisted  upon 
was,  that  no  action  would  lie  for  an  obstruction 
of  the  highway,  where  the  person  alleged  to  be 
obstructed  had  been  using  a  different  part  of  the 
highway,  viz.,  the  metalled  part  of  the  road,  and 
that  there  was  no  instance  to  be  found  in  the 
books  of  an  action  for  damage  caused  by  an  ob- 
timet  ion    to  a  highway,  where  the  obstruction 
consisted  merely  of  some  occupation  of  the  srround 
likely  to  cause  terror  to  hordes  passing  along  the 
highway.    It  is  true  that  there  is  an  absence  of 
express  authority  upon  this  point ;    but  I  think 
that  it  follows  from  cases  which  have  been  decided, 
that  if  tlfere  be  an  act  done  upon  any  part  of  the 
highway  which  is  not  a  part  of  the  reasonable  user 
of  it,  and  which  has  the  effect  of  endangering  its 
use  to  others,  and  damage  results  from  such  act 
in  the  course  of  a  lawful  user  of  the  highway,  an 
action  will  lie  for  such  damage.    It  ha8l>een  held 
that  the  occupation  of  one  side  of  a  public  street 
^  several  hours  at  a  time,  so  as  to  prevent  any 
carriage  from  passing  on  that  side  or  the  street, 
although  room  was  left  for  two  carriages  to  pass 
on  the  opposite  side,  is  an  indictable  nuisance : 
(fiea;  v.  Eussell  (6  East,  427) ;  from  which  case, 
WMi  from  the  case  of  Beg,  v.  Cross  (3  Camp.  224), 
It  appears  that  the  real  question  in  such  cases  is 
whether  the  highway  has  been  obstr acted  for  an 
unreasonable  time  and  in  an  unreasonable  manner, 
or,  in  other  words,  i|i  such  a  way  as  to  amount  to 


I  something  beyond  a  fair  and  reasonable  use  of  the 
'  way.  The  jury  in  the  present  case  have  found  that 
the  van  in  question  was  unreasonably  left  where 
it  was  at  the  time  of  the  accident,  by  which  I 
understand  that  it  was  not  a  fair  and  reasonable 
use  of  that  part  of  the  highway  with  reference  to 
the  rights  of  others.  They  have  also  found  that 
it  was  appreciably  dangerous,  by  which  1  under- 
stand that  it  was  in  iheir  opinion  likely  to  oause 
horses  to  shy  or  take  flight  in  passing  along  the 
metalled  part  of   the  road.     This    finding  was 

aualified  by  the  addition,  "  but  not  more  so  than 
the  same  van  had  been  in  motion  travelling 
along  the  road  with  horse  power."    On  considera- 
tion, I  do  not  think  this  supposed  qnahfication 
nmterial.    In  the  first  place,  it  leaves  open  the 
question  whether,  even  if  the  van  in   question 
had  been  travelling  along  the  high  road  drawn  by 
horses  with  the  plough  attached,  it  misrht  not,  in 
the  opinion  of  the  jury,  have  been  deemed  to  be 
a  nuisance.    I  am  not  at  all  sure,  indeed,  that 
in  that  case,  upon  the  same  findings,  it  would  not 
have  been  the  duty  of  a  judge  to  enter  the  verdict 
for    the    plaintiffs    (see  Watkins  v.  Beddin,    2 
F.  &  F.  629,  per  Erie,  O.J.,  p.  634) ;  but  at  all 
events,  I  think  it  clear  that  the  question  whether 
it  would  or  would  not  have  been  a  nuisance  in 
that  case  is  a  totally  different  question  from  that 
which  arises  in  the  present  case,  for  it  might  be 
quite  reasonable  to  convey  such  machines  along 
the  road  from  point  to  point,  and  yet  wholly  un- 
reasonable to  increase  the  danger  caused  by  them 
by  leaving  them  all  day  and  night  on  the  high  road 
or  closely  adjoining  to  it.    I  cannot  agree  with 
the  view  submitted  by  the  defendant's  counsel, 
that  there  must  be  an  injury  caused  by  an  actual 

ghysical  obstruction    before   an  action  will  lie. 
uppose  a  man  were  to  occupy  the  grassy  side  of 
a  highway  with  three  or  four  cannon  and  to  keep 
firing  them  from  morning  to  night,  so  as  to  terrify 
the  horses  passing  along  the  metalled  part  of  the 
road,  1  cannot  doubt  that  he  would  be  liable  for 
the  consequences,  and  that  he  would  have  wrong- 
fully hindered  and  prevented  in  the  user  of  the 
highway  anyone  whose  horse  might  have  been 
frightened  by  such  conduct.    I  do  not  think  that 
it  could  in  such  a  case  be  said  that  the  right  of 
passage  had  not  been  obstructed,  or  at  least  hin- 
dered and  prevented,  merely  becanse  the  horse  in 
question  had  not  come  into  actual  collision  with 
the  cannons,  or  merely  because  the  cannons  were 
not  on  that  part  of  the  highway  along  which  the 
horse  was  travelling.     It  appears  to  me  to  follow, 
from  the  above  considerations,  that  the  plaintiffs 
are  entitled  to  the  verdict  and  to  judgment,  so  far 
as  the  above  point  is  concerned,  on  the  ground 
that  the  jury  have,  in  effect,  found  that  there  was 
an  unreasonable  and  dangerous  occupation  of  a 
part  of  the  highway  amounting  to  an  obstruction 
and  prevention  of  its  free  user  by  the  public  to 
an  extent  which  was  unreasonable.    The  jury  also 
found  that  there  was  negligence  in  placing  and 
leaving  the  van  and  plough  where  they  were,  on 
the  ground  that  there  was  no  attempt  to  place  it 
in  the  field.     I  am  not  quite  sure  whether  the 
jury  intended  to  find  negligence  with  reference  to 
the  probable  danger  of  leaving  the  van  where  it 
was,  owing  to  the  fact  that  they  were  unwilling 
to  return  any  verdict  expressly  in  favour  of  plain- 
tiff or  defendant,  and  they  afterwards  qualified 
their  finding  as  to  danger  by  the  word  "  appre- 
ciable," as  I  surmise,  from  an  inability  to  agree 
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upon  the  qaestion  of  negligence  with  referenoe  to 
anything  except  making  no  attempt  to  get  the 
van  and  ploagn  into  the  field.    I  should  therefore 
not  feel  myself  Justified  in  entering  the  verdict 
for  the  plaintiff  upon  the  finding  of  negligence 
alone ;  and  I  abstain  from  further  dealing  with 
that  part  of  the  case.    I  now  come  to  that  part 
of  the  case  which  has  appeared  to  me  to  be  the 
most  difficult.    It  was,  I  think,  clearly  made  out 
at  the  trial  that  the  mare  which  the  deceased  was 
driving  was  a  vicious  mare,  in  the  sense  that  she 
was  a  kicker.    It  must,  however,  be  taken  that 
the  jury  negatived  any  knowledge  in  the  deceased 
of  this  habit,   such  as   would   nave  rendered  it 
negligent  in  him  to  drive  the  mare.    Contributory 
negligence  on  any  other  ground  was  negatived. 
The  immediate  cause  of  the  accident  was  clearly 
that  the  mare  in  kicking  got  her  leg  over  the 
shaft,  which  caused  her  to  fall,  and  in  &lling  the 
deceased    received   the    kick    which    uHimately 
caused  his  death.    The  jury  found  that  the  acci- 
dent was  due  to  the  van  being  there  (which  must 
be  taken  to  mean  '*  to  the  van  being  unreasonably 
left  on  that  part  of  the  highway  so  as  to  cause 
some  danger  to  vehicles  passing  by  ")  combined 
with  the   vice  of  the  mare,     i  understood  this 
finding  to  mean  that  the  accident  would  not  have 
happened  but  for  both  these  causes  combined — an 
unreasonable  and  dangerous  user  by  the  defendants 
of  that  parD  of  the  road  bv  their  van  and  plough 
so  as  to  cause  danger  to  vehicles  passing  by  ;  and 
an  exceptionally  dangerous   animal  shying  and 
mnning  away  from  fright  at  the  van  and  plough, 
and  then  kicking  the  vehicle,  whether  from  fright 
or  vice,  the  kicking  being  an  exceptional  vice  in 
the  mare.    This  finding  must  also,  if  possible,  be 
reconciled  with  the  other  finding  that  the  acci- 
dent was  not  a  mere  accident,  which  was  explained 
to  the  jury  as  meaning  one  for  which  no  one  was 
to  be  fairly  considered  to  blame.    The  plaintiffs' 
counsel  argued  that,  inasmuch  as  the  aefendant 
was  guilty  of  an  unauthorised  and  dangerous  act 
in  derogation  of  the  public  rights  by  which  the 
mare  had  been  frightened,  this  must  be  taken  to 
be  the  only  material  cause  of  the  miachief,  the 
deceased  being  guilty  of  no  wrong  at  all,  and 
the  whole  transaction  being  one  flowing  directly 
from    the   alarm  caused  by  the  defendant's  un- 
authorised   act      On    the    other   hand,    it   was 
contended  that  the  causa  proxima  of  the    injury 
was  the  kicking    of   the  mare,  which  was  not 
a  necessary  or  natural  consequence  either  of  the 
shying  or  of  the  running  away,  so  that,  although 
it  might  be  true  that  in  some  sense  the  van 
and   plough    being    there    led  to    the  accident, 
it  was  not  true  that  their  being  there  was  mate- 
rial to  the  accident,  or  caused  it,  in  such  a  sense 
as    to    make  the  defendant  responsible    for    it. 
Though  not  without  considerable    hesitation,  I 
have  come  to  the  conclasion  that  the  plaintiffs  are 
entitled  to  have  the  verdict  and  judgment  entered 
for  them.    Looking  at  the  undisputed  facts  in  the 
case,  I  think  it  is  clear  that,  though  the  imme- 
diate cause  of  the  accident  was  the  kicking  of  the 
mare,  still  the  unauthorised  and  dangerous  ap- 
pearance of  the  van  and  plough  on  the  side  of  the 
nigh  way  was,  within  the  meaning  of  the  law,  the 
proximate  cause  of  the  accident.     It  cannot,  I 
think,  be  laid  down  that  no  one  is  entitled  to 
recover  damages  for  an  injury  caused  by  a  kick- 
ing horse,  in  the  absence  of  any  knowledge  on  his 
part  that  it  is  such.    In  the  present  case  it  must 


be  taken  that  the  deceased  was  not  aware  that  the 
horse  was  a  kicker.    Then,  was  the  kicking  whidi 
caused  the  death  a  natural  and  necessary  ooose* 
ouence  of  the  act  complained  of  P    I  think,  upon 
tne  whole,  that  it  was.    The  van  was  there,  and  it 
in  fiict  frightened  the  deceased's  mare,  so  that  she 
shied  and  swerved  to  run  away,  and,  having  got 
one  wheel  on  the  footpath  kicked  violently,  and 
within  150  yards  fell  and  injured  the  deceased  so 
that  he  died.    The  whole  transaction  is  within  a 
{ew  seconds,  and  originated  in  the  fright  of  the 
mare  caused  by  the  van.    I  think  it  cannot  be 
laid  down  as  having  been  the  duty  of  the  de- 
ceased to  abstain  from  driving  the  mare.     On  the 
other  band,  it  cannot  be  laid  down  as  the  right  of 
the  defendant  to  assume  that  no  nervous  or  run- 
away or  kicking  horse  would  come  along  the  high- 
way.   It  is  only  in  the  case  of  horses  liable  to  be 
frightened  that  any  danger  exists,  and  where  a 
horse  has  once  been  frightened  by  a  dangeroos 
apparition  unlawfully  placed  on  the  highway,  run- 
nmg  away  and  kicking  can  hardly  be  considered 
to  be  unusual  or  unnatural  consequences  of  the 
fright.     The  wrong  doer  has  no  right  to  lay  down 
the  measure  of  his  own  wrong,  or  to  limit  the  fines 
use  of  the  highway  to  horses  which  shall  only  shy 
when  frightened  and  do  no  further  mischief.    On 
the  whole,  I  think  that  the  finding  of  tlie  jury  only 
amounts  to  this,  that  the  accident  was  caused  by 
the  van,   but  that  if  the  horse  had  not  been  a 
kicker  it  would  not  have  happened.     Looking  at 
the  finding  and  the  facts  together,  I  oome  to  the 
conclusion  that  the  plaintiffs  were  entitled  to  the 
verdict;   I  therefore  direct  it  to  be  entered  for 
them  for  thn  amount  assessed  by  the  jury,  and 
gi^e  judgment  for  that  amount,  with  costs. 

Judgment  for  the  plaintiffs. 

Solicitor  for  the  plaintiffs,  WaUiner. 
Solicitors  for  the  defendant.  Field,  Roscoe,  and 
Oo,  

May  15  and  16. 
(Before  Grove,  Lindlet,  and  Lofbs,  JJ.) 

Budge  v.  And&bws  and  others,  (a) 

Election  of  town  councillor — Nominaiion  of  candi- 
date— Burgess  roU — Jurisdietion  of  cfjurt  to 
review  decision  of  inayar — Municipal  Elections 
Act  1875  (38  4f'  39  Vict,  o.  40)  sect.  1  sub-sect.  2— 
Corrv/pt  practices  {Municipal  Elections)  Act  1872 
(35  5-  36  Vict.  c.  60)  «.  12. 

The  burgess  roll,  on  which  the  name  of  a  person 
nominated  at  a  municipal  election  for  the  ofios 
of  councillor  must  appear,  is  the  burgess  roU  ts 
force  for  the  purposes  of  the  election  oh  the  dag 
of  election,  and  not  necessarily  the  burgess  roll  tn 
force  on  the  day  of  nomination. 

The  court  has  jurisdiction,  on  a  petition  question- 
ing the  election,  to  review  the  decision  of  the 
fnayor,  allowing  cm  objection  to  a  candidate  on 
the  ground  that  hie^siame  was  not  ot»  such  earlier 
burgess  roU.  \ 

W.  was  a  candidate  foi\the  office  of  town  councillor 
in  the  borough  of  P.  'The  nomination  took  place 
on  the  23ri  Oct,  187?v  *^^  ^^  election  on  Itt 
Nov,  1877.  The  nams*xf  W.  appeared  on  the 
burgess  roll  published  onW  22t*d  Oct,  1877,  and 
in  /orce  from  Nov,  1,  1^7,  to  Oct,  31,  1878; 
but  nitt  on  the  burgess  rolt^l'ublished  on  the  22»i 


Oct,  1876,  and  in  force  j\m  Nov.  1,  1876,  to 


(a)  Reported  by  J.  A.  Foots,  ^y 
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Oct.  31,  1877.      The  mayor  Mowed  an  objection 

upon  ih%9  ground  to  the  nomination  paper  of  W. 
Em,  that  the  nominaiion  of  W,  wa$  good,  and  that 

the  court  had  juriedidion  to  review  the  dedeion 

of  the  mayor  upon  petition. 
Special  case  stated  by  order  of  Field,  J.  for  the 
opinion  of  the  ooort  on  a  manicipal  election 
petition  against  the  return  of  three  of  the  respon- 
dents as  town  oonncillors  for  the  borough  of 
Pode.  [Certain  paragraphs  irrelevant  to  the 
judgment  are  omitted.] 

1.  The  petitioner  is  a  person  who  was  a  candi- 
date at  the  said  election  of  councillors. 

2.  The  election  of  councillors  was  holden  on  the 
let  Nov.  1877.  James  Andrews,  Titns  Backley, 
and  Henry  Thomas  Trevanion  were  candidates, 
and  were  declared  to  be  duly  elected. 

24.  On  the  22nd  Oct.  1877  the  burgess  roll  and 
ward  lists  of  the  said  borough  and  ward  were  duly 
published. 

25.  On  the  23rd  Oct.  1877  six  candidates  were 
nominated  in  writing  for  the  south-east  ward. 
The  names  of  the  six  candidates  were  and  are  as 
follows:  James  Andrews,  Titus  Buckley,  Henry 
Thomas  Trevanion,  Henry  Farmer,  Philip  Edward 
Lionel  Budge  (the  petitioner),  and  Oeorge 
Frederick  Wanhill.  All  the  candidates  were 
nominated  in  writing,  and  by  separate  nomination 
papers. 

26.  Among  the  burgesses  subscribing  the 
nomination  papers  of  the  said  James  Andrews, 
Titus  Buckley,  and  Henry  Thomas  Trevanion,  was 
the  Raid  Alfred  Balston,  who  at  the  time  of  sign- 
ing the  said  nomination  papers  was  an  enrolled 
bargees  of  such  borough,  and  who  at  the  time  of 
the  election  in  question  was  holding,  as  herein- 
before appears,  the  office  of  mayor  in  the  said 
borough. 

27.  Copies  o/  the  nomination  papers  herein- 
before mentioned,  marked  B.,  C,  and  D.,  are 
appended  to  this  case  in  the  said  schedule. 

28.  The  said  Henry  Farmer  and  Philip  Edward 
Lionel  Budge  were  persons  enrolled  on  the 
burgess  roll  and  south-east  ward  list  of  the  said 
boroDgh  and  ward,  and  were  in  ail  other  respects 
qualified  to  be  elected  councillors.  The  said 
George  Frederick  Wanhill  was  not  enrolled  on  the 
borgess  roll  and  ward  list  published  on  the  22nd 
Oct.  1876,  but  he  was  enrolled  as  "George  F. 
Wanhill "  on  the  burgess  roll  for  the  said  borough 
published  on  the  22nd  Oct.  1877,  and  was  in  all 
other  respects  qualified  to  be  elected  a  councillor. 

29.  The  said  George  Frederick  Wanhill,  though 
in  all  respeocs  so  entitled,  was,  by  an  omission  of 
the  overseer  of  the  poor  of  the  tything  of  Long- 
fleet,  in  the  said  borough  of  Poole,  not  enrolled  in 
the  burgess  roll  published  on  the  22nd  Oct.  1876. 

30.  No  application  has  been  made  by  the  said 
George  Frederick  Wanhill,  under  the  provisions 
of  sect.  24  of  the  7  Will.  4  &  1  Vict.  c.  78,  to 
bave  his  name  inserted  on  such  burgess  roll. 

31.  On  the  24th  Oct.  1877  the  mayor  attended 
alone,  without  any  alderman  or  assessor,  at  the 
town-hall,  to  decide  on  the  validity  of  certain 
objections  made  to  the  nomination  papers  of  all 
the  candidates. 

33.  An  objection  was  made  by  the  said  Henry 
Thomas  Trevanion,  under  the  Municipal  Elections 
^ct  1875,  sect.  1,  sub-sect.  3,  to  the  nomination 
P^per  of  the  said  George  Frederick  Wanhill,  on 
^0  ground  that  the  name  of  the  said  George 
^^erick  Wanhill  was  not  on  the  burgess  roll 


published  on  the  22nd  Oct.  1876  (copy  of  objec- 
tion, schedule  F.) 

34.  The  mayor  by  a  decision  in  writing  allowed 
such  objection. 

35.  A  poll  was  held  in  the  said  ward  on  the 
1st  Nov.  1877,  the  result  of  which  was  as  follows : 
— ^James  Andrews,  476  votes ;  Titus  Buckley,  458 
votes;  Henry  Thomas  Trevanion,  452  votes; 
Henry  Farmer,  452  votes ;  Philip  Edward  Lionel 
Bud^e,  4>Ip7  votes.  There  being  only  three  vacan- 
cies in  the  body  of  councillors,  the  said  Francis 
Timewell  Bogers,  who  presided  at  the  said  elec- 
tion, gave  a  casting  vote  in  favour  of  the  said 
Henry  Thomas  Trevanion. 

36.  On  the  1st  Nov.  1877,  the  said  Francis  T. 
Bogers  declared  the  said  James  Andrews,  Titus 
Buckley,  and  Henry  Thomas  Trevanion  duly 
elected,  and  published  a  list  of  their  names  as 
and  for  a  list  of  the  names  of  the  persons  so 
elected. 

The  questions  for  the  opinion  of  the  court,  who 
are  to  pronounce  judgment  in  such  form  as  thev 
shall  see  fit,  with  or  without  costs,  as  they  shafl 
see  fit  (subject,  however,  to  the  respondent's  ob- 
jections in  respect  of  questions  3  and  4,  as  herein- 
after appears),  are : 

1.  Whether  the  said  James  Andrews,  l^tiui 
Buckley,  and  Henry  Thomas  Trevanion  were,  or 
any  of  them  was,  duly  elected  to  the  office  of 
councillor. 

2.  Wnether,  if  they  or  one  of  them  were  not 
duly  elected,  their  or  bis  election  is  void.  ^ 

3.  Whether  the  nominations  of  the  said  James 
Andrews,  Titus  Buckley,  and  Henry  Thomas 
Trevanion  were  illegal  and  void  or  not. 

4.  Whether  the  decision  of  the  mayor  allowing 
the  objection  to  the  nomination  paper  of  the 
said  George  Frederick  Wanhill  was  wrong  or 
not. 

5.  Whether  the  petitioner  is  entitled  to  any  and 
what  relief. 

The  respondents  object  to  questions  3  and  4 
being  determined  by  the  court,  on  the  ground  that 
the  court  has  no  jurisdiction  to  entertain  or 
determine  the  same. 

SchMnle  '*  F."  (Ck>py  of  Objeotion). 
Borough  of  Poole. 
Election  of  Coonoillors  for  the  South-east  Ward  in  the 
said    horough,    to   be    held  on    the    Ist   day   of 
November  1877. 
I,  Henry  Thomas  Trevanion,  of  New-street,  in  the 
borough  of   Poole,   solioitor,  being   a   candidate   duly 
nominated  for  the  above  election,  do  hereby  object  to 
the  yalidity  of  the  nomination  paper  of  Geor^  F.  Wan- 
hill, a  person  nominated  for  tne  same  election,  on  the 
ground  that  he  is  not  enrolled  on  the  burgess  roU  of  the 
said  borough,  nor  a  person  whose  name  is  inserted  in  the 
separate  list  at  tiie  end  of  the  borgess  roll  as  prorided 
by  sect.  3  of  the  Act  32  &  33  Vict.  o.  55,  and  that  he  is 
not  otherwise  qnslifled  to  be  elected. 

Signed,  &o. 

The  Solicitor-General  (Sir  H.  Giffard,  Q.O.) 
(with  him  Orantham,  Q.O.,  and  0.  Bowen),  for  the 
petitioner. — Mr.  Wanhill  was  on  the  burgess  roll, 
and  the  objection  to  his  nomination  was  therefore 
void.  By  sect.  22  of  5  &  6  Will.  4,  c.  76,  the 
burgess  roll  is  the  roll  of  burgesses  entitled  to 
vote  at  any  election  which  may  take  place  in  the 
borough  between  the  1st  Nov.  inclusive  in  the 
year  wherein  such  burgess  roll  shall  have  been 
made,  and  the  Ist  Nov.  in  the  succeeding  year. 
By  sect.  1,  sub-sect.  2  of  38  &  39  Vict.  c.  40,  every 
person  nominated  shall  be  enrolled  on  the  burgess 
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list  of  the  borongb,  or  a  person  whose  name  is  in- 
serted in  the  separate  list  at  the  end  of  the  burgess 
roll,  as  providea  by  sect.  5  of  the  Act  82  &  33 
Vict.  0.  65.  Wanhill's  name,  therefore,  was  only 
required  by  statute  to  be  on  the  roll  io  force  on 
that  Ist  day  of  NoTember  (1877)  on  which  the 
election  tooK  place,  and  its  omission  from  the 
burgess  roll  of  the  preceding  year  was  unimpor- 
tant. The  objection  haviug  been  wrongly  allowed 
by  the  mayor,  the  election  was  null  and  void. 

PoUard  (Benjamin,  Q.O.  with  him),  for  the  re- 
spoBdents,  was  directed  by  the  court  to  confine 
bis  arguments  in  the  first  place  to  the  fourth 
question.  (The  arguments  for  the  petitioners  on 
the  other  points  have,  therefore,  been  omitted.) 
First,  this  court  has  no  jurisdiction  to  question 
this  election  on  the  ground  that  the  mayor's  deci- 
sion was  wrong.  The  proper  remedy  is  by  quo 
warranto  in  the  Queen's  Bench  Division.  Sect.  12 
of  35  &  36  Yict.  c.  60  provides  that  a  municipal 
election  may  be  questioned  by  petition  before  this 
court  on  the  ground  that  the  election  was  wholly 
avoided  by  general  bribery,  treating,  undue 
influence  or  personation,  or  on  the  ground  that 
the  election  ot  the  person  elected  was  avoided  by 
corrupt  practices  or  offences  against  the  Act  com- 
mitted at  the  election,  or  on  the  ground  that  he 
was  at  the  time  of  the  election  disqualified  for 
election  to  the  office  for  which  the  election  was 
held,  or  that  he  was  not  duly  elected  by  a  majority 
of  lawful  votes.  That  section  defines  the  grounds 
on  which  a  petition  questioning  the  election  may 
be  brought  in  this  court.  By  38  &  39  Yict.  c.  40, 
sect.  1,  sub- sect.  3,  the  decision  of  the  mayor  if 
disallowing  any  objection  to  a  nomination  paper 
is  final,  but,  if  allowing  the  same,  shall  be  subject 
to  reversal  "on  petition  questioning  the  election  or 
return."  But  by  the  interpretation  clause  of  the  pre- 
vious Act  (35  &  36  Vict.  c.  33,  s.  20,  sub-sect.  2),  the 
term  "  petition  questioning  the  election  or  return  " 
shall  mean  any  proceeding  under  which  a  muni- 
cipal election  can  be  questioned ;  and  therefore 
the  provision  in  38  &  39  Vict.  o.  40,  sect.  1,  sub- 
sect.  3,  for  reviewing  the  mayor's  decision,  must 
be  taken  as  applying  to  a  quo  warranto,  which  is 
a  proceeding  questioning  the  election,  and  not  to 
a  petition  in  this  court,  which  it  is  clear  from 
sect.  12  of  35  &  36  Vict.  c.  60  does  not  lie  on  such 
a  ground.  The  provision  referred  to  was  never 
intended  to  give  a  remedy  which  is  expressly 
excluded  by  a  previous  Act,  but  merely  to  indicate 
that  the  mayor's  decision  shall  be  subject  to 
review  by  the  proper  legal  proceeding  applicable 
to  such  a  case.  [Grove,  J. — The  ground  of  this 
petition  appears  to  be  within  sect.  12  of  35 
&  36  Vict.  Cf  60.  If  the  mayor  had  not 
allowed  the  objection,  another  candidate  oould 
have  gone  to  the  poll,  and  the  number  of  votes 
given  for  each  of  the  present  candidates  would 
have  been  altered.  This  petition,  therefore,  comes 
within  the  words  of  sect.  12,  "on  the  ground  that 
the  candidate  was  not  dulv  elected  by  a  majority 
of  lawful  votes."]  Secondly,  the  decision  of  the 
mayor,  allowing  the  objection,  was  right.  Wan- 
hill  was  not  upon  the  burgess  roll  at  the  time 
when  he  was  nominated,  though  ho  was  upon  the 
burgess  roll  which  came  in  force  on  the  day  of 
election.  By  22  Vict.  c.  35,  s.  6,  at  any  election  of 
councillors  to  be  held  for  any  borough  or  ward, 
any  person  entitled  to  vote  may  nominate  himself 
(if  duly  qualified)  or  any  other  person  or  persons 
80  qualified.    The  person  nominated  must  there- 


fore be  entitled  to  vote  at  the  time  of  his  nomiiia« 
tion.  By  5  &  6  Will.  4,  c.  76,  s.  29,  the  penom 
"  entitled  to  vote  "  shall  be  efery  burgess  of  the 
borough  who  shall  be  enrolled  on  the  burgess  roU 
for  the  time  bein^.  Sect.  10  of  35  &  36  Vict.  o. 
60  makes  the  register  conclusive  as  to  the  right  of 
any  person  included  therein  to  vote  at  an  eiectbn 
for  tne  purposes  whereof  such  register  is  in  fbroa 
It  is  therefore  also  oonolusive  as  to  the  absence  of 
the  right  of  any  person  not  included  therein ;  and 
by  38  &  39  Vict.  o.  40,  s.  5,  *'a  person  shall  not  be 
entitled  to  vote  unless  his  name  is  on  the  burgess 
roll  for  the  time  being."  Wanhill,  therefore,  not 
being  on  the  burgess  roll  in  force  f6r  the  purposes 
of  any  election  miich  might  take  place  at  the  time 
of  his  nomination,  and  not  being  entitled  to  vote 
at  such  time,  was  improperly  nominated  :  [Beg.  v. 
Harvey  3  Q.  B.  475.)  The  effect  of  22  Vict.  c.  85, 
s.  6,  and  5^6  Will.  4,  c.  76,  s.  29,  read  together,  is 
that  a  person  nominated  must  be  on  the  burgess 
roll  in  force  at  the  time  of  his  nomination,  and 
also  qualified  to  be  on  the  burgess  roll  in  force  at 
the  time  of  the  election :  (Reg.  v.  Dixon,  15  Q.  B. 
33 ;  Whalley  v.  Bramwell,  15  Q.  B.  775.)  Lastly, 
if  the  case  is  decided  upon  the  fourth  question,  the 
respondent  Boflrers,  who  was  not  a  candidate,  and 
is  not  affected  by  it,  ought  not  to  be  made  to  pay 
costs. 

Grove,  J.  delivered  the  judgment  of  the  court. 
— This  case  is  the  petition  of  Philip  Edward  Lionel 
Budge  against  James  Andrews,  TituR  Buckley, 
Henry  Thomas  Trevanion,  and  Francis  Timewell 
Rogers,  the  latter  being  the  returning  officer  for  one 
of  tne  wards  of  the  borough  of  Poole.  The  petition 
is  in  respect  of  an  election  of  town  councillors, 
which  took  place  on  the  1st  Nov.  1877  in  that 
borough,  and  the  three  candidates  who  were  elected 
on  that  occasion  were  James  Andrews,  Titus  Buck- 
ley, and  Henry  Thomas  Trevanion,  who  have  three 
of  the  respondents  in  this  petition.  By  the  special 
case  which  has  been  argued,  several  objections 
were  taken  to  the  validity  of  the  election.  One  of 
these  objections  appeared  during  the  argument  of 
the  Solicitor-General  to  be  of  great  force,  and,  as 
it  went  to  the  whole  question  of  whether  the  elec 
tion  was  valid  or  voij,  we  requested  Mr.  Pollard 
to  address  himself,  in  the  first  instance,  to  that 
objection.  This  objection,  which,  notwithstanding 
the  able  argument  of  Mr.  Pollard,  we  think  fatal 
to  the  election,  is  the  one  contained  in  the  fourth 
question  put  for  our  decision :  "  Whether  the  deci- 
sion of  the  Mayor  allowing  the  objection  to  the 
nomination  paper  of  the  said  George  Frederick 
Wanhill  was  wrong  or  not  P  "  Added  to  this  was 
the  further  objection  :  "  The  respondents  object  to 
questions  3  •  and  4  being  determined  by  tbe 
court  on  the  ground  that  the  court  has  no  juris- 
diction to  entertain  or  determine  the  same." 
Perhaps  it  might,  prima  facie,  appear  to  be  more 
in  order  to  take  the  question  of  jurisdiction  firflt, 
as,  before  deciding  on  the  other  question,  it  might 
be  well  to  give  the  reasons  why  we  are  convinced 
that  we  have  jurisdiction.  Ijooking,  however,  at 
many  of  the  facts  which  it  would  be  necessary  to 
cite  for  that  purpose,  it  has  appeared  more  con- 
venient to  take  the  objection  itself  first,  and  after- 
wards to  make  such  reference  as  may  be  necessary 
to  the  question  of  jurisdiction.  The  facts  with  re- 
gard to  George  Frederick  Wanhill  were  stated  in 
the  case  as  follows  :  "  On  the  23rd  Oct.  1877  six 
candidates  were  nominated  in  writing  for  the 
south-east  ward."    Here  follow  the  names  of  the 
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candidates,  amongst  them  being  that  of  George 
Frederick     WanhiU.      The  paragraph    prooeeob, 
**  All  the  candidates  were  nominated  in  writing, 
and  by  separate  nomination  papers."    Paragraph 
29,  and  this  was  an  important  statement,  says  as 
follows :  "  The  said  George  Frederick  WanhiU  was 
not  enrolled  on  the  burgess  roll  and  ward  list  pab- 
lished  on  the  22nd  Oct.  1876,  but  he  was  enrolled 
as  '  George  F.  Wan  hill '  in  the  bnrgeds  roll  for  the 
said  borough  published  on  the  22nd  Oct.  1877,  and 
was  in  all  respects  qualified  to  be  elected  as  a  conn- 
oillor."    Nothing  turned  upon  his  being  styled 
^  G^rge  F.  WanhiU ;  '*  this  was  not  insisted  upon 
bj  the  Solicitor- Greneral.    Paragraph  29   states: 
*'  The  said  George  Frederick  Wanhill,  though  in 
all  respects  so  entitled,  was  by  an  omission  of  the 
overseer  of  the  poor  of  the  tything  of  Lon^eet, 
in  the  said  borough  of  Poole,  not  enrolled  m  the 
burgess  roU  published  on  the  22nd  Oct.  1876." 
The  question  turned  on  this  fact.    Wanhill  being 
nominated  as  a  candidate  for  the  election  to  take 
place  on  the*  1st  Nov.  1877,  was  it  necessary,  in 
order  to  make  his  nomination  a  valid  one,  that  be 
shoald  be  upon  the  burgess  roll  made  on  the  22nd 
Oct.  1876,  or  upon  the  burgess  roll  made  on  the 
22nd  Oct.  1877,  or  on  both  P  or,  to  put  it  as  Mr. 
Pollard  had  put  it,  should  he  be  on  the  burgess 
roll  of  the  22nd  Oct.  1876,  and  be  entitled  to  be 
on  the  burgess  list  which  1>ecame  the  burgess  roll 
on  the  22nd  Oct.  1877,  and  which  would  be  the 
list  or  roll  upon  which  the  election  of  the  Isc 
Nov.   would  proceed  P      It  was  argued    by  the 
respondents  that  it  was  necessary  that  he  should 
be  upon  the  roll  published  on  the  22nd  Oct.  1876, 
and  should  also  be  entitled  to  be  upon  the  sub- 
sequent burgess  roU,  which  would  oe  made  out 
upon  the  22nd  Oct.  1877,  although  it  was  said  to 
be  immaterial  whether  he  was  actually  on  the  list, 
provided  he  was  entitled  to  be  upon  it.     On  the 
other  hand  it  was  contended  for  the  petitioners 
that  he  was  rightljr  nominated,  being  not  only 
entitled  to  be,  but  being  enrolled  upon  the  burgess 
roU  pubUshed  on  the  22nd  Oct.  1877,  and  there- 
fore that  the  mayor  who  allowed  the  objection  to 
the  nomination  paper  was  wrong  in  allowing  it, 
or,  to  use  a  converse  expression,  in  disallowing  his 
candidature.    We  are  of  opinion  that  the  mayor 
was  wrong,  and  that  Wanhill  was  entitled  to  be 
nominated  and  elected,  if  the  electors  thought  fit 
to  vote  for  him  so  as  to  give  him  a  majority 
entitling  him  to  be  elected,  he    being   on  the 
burgess  roll  published  on  the  22nd  Oct.  1877.    I 
do  not  intend  to  go  into  all  the  sections  of  the 
statute  that  have  been  mentioned,  but,  in  order  to 
reduce  what  I  have  to  say  to  a  moderate  compass, 
I  shall  only  mention  those  particularly  applying 
to  the  case  before  them.    The  first  I  shall  cite  is 
the   22nd    section    of   5    &    6   Will.    4s    c.   76, 
which  enacted  as  follows: — '*That  the  burgess 
list  so  revised  and  signed  as  last  aforesaid  sh&U 
be  delivered  by  the  mayor  to  the  town  clerk  of 
such  borough,  who  shall  keep  the  same  and  shall 
cause  the  said  burgess  list  to  be  fairly  and  truly 
copied  into  one  general  alphabetical  list  in  a  book 
to   be  by  him  provided  for  that  purpose,  with 
every  name    therein    numbered,  beginning    the 
numbers  from  the  first  name  and  continuing  them 
in  a  regular  series  until  the  last  name,  and  shall 
cause  such  books  to  be  completed  on  or  before  the 
22nd  Oct.  in  every  year,  and  shall  deliver  such 
books,    together  with  the    li8&,   at  the    expira- 
tion of  his  office  to  the  person  succeeding  him 
Mab.  Gab.— Yol.  XI. 


in  such  office ;  and  such  book  in  which  the  said 
burgess  lists  shall  have  been  copied  shall  be  the 
burgess  roll  of  the  burgesses  of  such  borough 
entitled  to  vote,  after  the  passing  of  this  Act,  in 
the  choice  of  councillors,  assessors,  and  auditors 
in  such  borough,  as  hereinafter  mentioned,  at  any 
election  which  may  take  place  in  such  borough 
between  the  1st    Nov.,    inclusive,  in    the    year 
wherein  such  burgess  roll  shall  have  been  made, 
and  the  Ist  Nov.  in  the  succeeding  year."    The 
election  took  place  on  the  1st  Nov.,  and  it  was 
admitted  that  the  burgess  roll  which  was  com- 
pleted by  the  22nd  Oct.  preceding  was  the  one 
upon  which  the  election  was  to  take  place.    But  it 
was    said  that  we  must  view  the  section  in  a 
different  way  with  regard  to  the  nomination  of 
candidates,    and  that  the    nomination,  both  as 
regarded  the  nominator  and  the  nomicatee,  must 
be  made  upon  the  previous  roll,  which  was  not  the 
one  upon  which  the  election  would  take  place. 
No  doubt,  if  this  is  so,  many  inconvenient  conse- 
quences would  follow.    First  of  all,  if  the  nomina- 
tor must  necessarily  be  upon  the  old  roll  and 
need  not  be  upon  the  new,  the  person  nominating 
might  be  a  person  who  would  not  be  a  voter  at 
the  election  for  which  he  had  nominated.    This 
would  be  an  inconvenience,  but  it  would  not  be 
fatal,  if  the  words  of  this  and  other  Acts  made  it 
clear  that  it  was  right.    But  it  would  not  be  a 
thing  contemplated  by  the  Legislature  that  a  man 
whose  time  for  being  a  voter  should  expire  before 
the  election  for  which  he  had  nominated  a  candi- 
date should  be  the  one  selected   by  the  Act  to 
nominate  candidates,  without  the  necessity  of  his 
being  a  voticr    at  the    election.    It    is  perhaps 
unnecessary  to  decide  this,  because  what  we  have 
to  decide    here   is    upon    which    roll    the    per- 
son nominated,  not  the  nominator,    should  be. 
It  does  appear  to  me,  however,  that  with  regard 
to  the  nominator  the  proper  construction  of  the 
statute  is  more  favourable  to  the  view  that  he 
must  be  upon  the  new  roll  taking  effect  for  the 
purposes  of  the  election,  on  the  Ist  Nov.  1877. 
The  next  section  which  applies  to  this  case  is  7 
Will.  4,  and  1  Vict.  c.  78,  s.  6,  which  says  :  "  Be  it 
enacted  that  in  every    borough,    in    which,  by 
reason    of   any  neglect    or   imormality,    a   new 
burgess  roll  of  the  said  borough  shaU  not  have 
been  duly  made  in  any   year  within   the  time 
directed  by  the  Act,  the  Durgess  roU  which  was  in 
force  before  the  time  appointed  for  the  revision 
shall  continue  in  force  until  such  new  burgess 
roU  shall  have  been  duly  made.*'     Then  comes 
section    6    of    the  Act    22  Yict.    c.  35,  which 
enacted  as  follows  :  "  At  any  election  of  councillors 
to  be  held  for  any  borough  or  ward,  any  person 
entitled  to  vote  may  nominate  for  the  office  of 
councUlor  himself  (if  duly  qualified)  or  any  other 
person  or  persons  so  qualified  (not  exceeding  the 
number  of  persons  to  be  elected  for  the  borough 
or  ward  as  the  case  may  be),  and  every  such 
nomination  shall  be  in  writing,  and  shall  state  the 
Christian  names  and  surnames  of   the  persons 
nominated,  with  their  respective  places  of  abode 
and  descriptions,  and  shall  be  signed  by  the  party 
nominating,  and  sent  to  the  town  clerk  at  least 
two  whole  days    (Sunday  excluded)   before  the 
day  of   election,   and    the  town   clerk  shall  at 
least  one  whole  day  (Sunday  excluded),  before  the 
said  day  of  election,  cause  the  Christian  names 
and  surnames  of  the  persons  so  nominated,  with 
such  stotoment  of  their  respective  plaoes  of  abode, 
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and  desoriptions,  and  with  the  names  of  the  per- 
BonB  nominating  them  respeotively,  to  be  printed 
and  placed  on  the  door  of  the  town  hall,  and  in 
some  snoh  conspicuoas  parts  of  the.  borough  or 
ward  for  which  such  election  is  to  be  held." 
According  to  the  argument  of  the  respondents  we 
must  read  thus :  "  At  any  election  of  councillors 
to  be  held,  say  on  the  Ist  Nov.  1877,  any  person 
entitled  to  vote,  not  on  the  Ist  Nov.  1877,  but  on 
the  1st  Nov.  1876,  and  up  to  the  Ist  Nov.  1877, 
may  nominate  a  person  to  be  elected  on  the  Ist 
Nov.  1877."  Without  some  such  words  as  those 
incorporated,  the  primd  faeie  reasonable  meaning 
of  the  statute  was  that  the  words,  "  any  person 
entitled  to  vote,"  must  mean  at  some  election  the 
period  for  which  has  not  gone  by.  In  order  to  give 
it  a  different  construction  it  must  mean  that  he 
must  be  entitled  to  vote,  not  at  the  general  and 
usual  election,  because  that  has  passed — the  1st 
Nov.  1876 — but  it  must  mean  that  he  was  entitled 
to  vote  at  any  bye  or  casual  election  of  councillors 
which  may  accidentally  become  necessary  before 
the  let  Nov.  1877.  It  seems  to  me  that  would  be 
a  very  strained  construction,  and  would  not  occur 
to  any  one  in  reading  the  section.  With  a  con- 
trary, construction  I  see  nothing  difficult  or  im- 
practicable, because  although  the  time  of  the 
election  and  the  time  of  the  lists  coming  into 
force  did  not  arrive  until  the  let  Nov.,  yet  for 
many  other  purposes  the  burgess  list  was  in  exist- 
ence. It  must  be  duly  copied  and  completed  by 
the  23rd  Oct.  At  that  time  it  was  known  which 
would  be  on  the  burgess  roll  for  1877,  and  I  see 
nothing  against  the  words  of  the  statute  being 
read  as  I  have  stated.  As  to  the  question  of  con- 
venience, that,  to  my  mind,  is  in  favour  of  the 
contention  of  the  petitioners,  that  a  roll  which  was 
•ompleted  on  the  22nd  Oct.~  although  it  did  not 
for  the  purposes  of  election  come  into' effect  till 
the  1st  Nov. — should  be  in  effect  for  enabling 

Sersons  to  know  who  would  be  qualified  candi- 
ates,  who  would  be  qualified  voters,  and  who 
would  be  qualified  nominators  for  the  election  to 
take  place  on  the  1st  Nov.,  when  the  list  was  to 
come  into  force.  If  I  decided  on  this  point,  I 
should  think  this  was  the  proper  reading  of  the 
statute.  But  we  have  ::ot  onlv  to  decide  it-  on 
that  point.  There  was  the  point  whether  the 
name  of  a  person  nominated  must  appear  on  the 
roll  published  on  Oct.  22, 1876,  or  on  tne  one  pub- 
lished on  Oct.  22, 1877.  With  regard  to  this,  again, 
looking  at  the  reason  of  the  thing,  it  seems  to  me 
that  many  difficulties  would  arise,  assuming  that 
the  language  of  the  Act  and  its  different  sections 
is  prima,  fade  opposed  to  what  we  are  now  decid^^ 
ing.  The  inconvenience  and  curious  results  of  it 
would  be  many.  First  of  all,  the  person  nominated 
would  have  to  be  either  upon  two  rolls  or  to  have 
his  election  qualification  continued  for  two  years, 
and  such  person  alone  could  be  a  proper  person  to 
be  nominated,  because,  by  the  argument  of  the 
respondents,  he  must  be,  for  the  purposes  of 
being  nominated,  on  the  roU  from  the  1st  Nov. 
1876,  and  for  the  purpose  of  being  elected  he  must 
be  a  person  at  all  events  qualified  to  be  on  the 
b«rgess  list  for  the  1st  Nov.  1877.  There  must, 
therefore,  be  virtually  a  two  years'  qualification, 
and  no  portion  of  the  Act  has  been  called  to  our 
attention  to  show  that  this  was  contemplated  by 
the  statute.  Then,  again,  according  to  this  view, 
the  person  nominating  might  be  one  whose 
qualification  might  cease  before  the  time  of  the 


election.  It  seems  to  ine  that  we  should  require 
some  very  strong  words  before  we  could  adopt 
such  a  supposition  as  this,  which  seems  to  be 
negatived  by  some  other  parts  of  the  Act,  parti- 
cularly by  the  words  of  the  38th  and  39th  Vict, 
c.  40,  sect.  5.    But  before  going  to  sect.  5,  perhaps 

1  ought  to  oall  attention  to  sect.  1  and  sub-sect 

2  of  the  same  Act,  which  says :  "  Every  person 
nominated  shall  be  enrolled  on  the  burgess  roll  of 
the  borough  or  a  person  whose  name  is  inserted 
in  the  separate  list  at  the  end  of  the  burgess  roil, 
as  proviaed  bv  sect.  5  of  the  Act  32  &  33  Yicfc. 
c.  5o,  and  shall  be  otherwise  qualified  to  be  elected." 
This  was  read  by  the  respondents  as  meaning  that 
every  person  nominated  should  be  enrolled  on  the 
burgess  roll  of  the  borough,  not  the  burgess  list 
u]X)n  which  the  election  shall  take  place  on  the 
1st  Nov.  1877,  but  on  the  burgess  roll  upon  which 
the  election  of  the  1st  Nov.  1876,  took  place.  I 
think  it  would  be  a  somewhat  forced  construction 
to  read  the  section  in  this  way.  But  when  we  come 
to  sect.  5,  it  appears  that  the  language  used  is  mudi 
stronger  in  favour  of  the  construction  we  are 
adopting.  That  section  says :  *'  That  at  any  muni- 
cipal election  a  person  shall  not  be  entitled  to  sign 
or  subscribe  any  nomination  paper  or  to  vote  un- 
less his  name  is  on  the  burgess  roll  for  the  time 
being  in  force  in  the  borouga."  It  was  admitted 
that  a  person  was  not  enticed  to  vote  unless  his 
name  was  on  the  later  roll,  or  what  I  have  called 
the  new  roll,  and  that  the  roll  for  the  puipose  of 
voting  for  the  time  being  in  force  was  the  one 
which  was  to  be  used  for  the  election  of  the  Ist 
Nov.  1877.  In  order  to  construe  this  in  favour  of 
the  respondent,  it  was  said  that  we  are  to  read  the 
word  "or"  as  disjunctive :  "  and  he  shall  not  be  en- 
titled to  sign  any  nomination  paper  or  to  vote ;  ** 
that  he  was  not  to  sign  any  nomination  paper  un- 
less he  was  on  the  previous  roll,  or  to  vote  unless 
he  was  on  the  subsequent.  It  would  be  a  strange 
thing  for  the  Legislature  to  couple  these  two 
thin^  together  and  treat  as  different  these  two 
qualifications  and  incidents — ^the  subscribing  to  a 
nomination  paper  and  voting  at  an  election.  It 
seems  to  me  to  require  a  great  many  added  words 
to  arjrive  at  such  a  construction  at  was  sought  to 
be  put  upon  the  section  by  the  respondents. 
But  it  requires  no  forced  or  strainea  manner 
to  read  it  as  though  no  person  was  entitled 
to  sign  a  nomination  paper,  or  to  vote 
unless  he  was  on  one  roll.  And  if  on 
one  roll,  which  was  this  P  On  the  burgess  roll  for 
the  time  being  in  force.  The  burgess  roll  in  foroe 
for  both  objects  mentioned  could  not  be  that  pub- 
lished on  the  22nd  Oct.  1876,  as  this  one  could  net 
apply  to  the  voting  on  the  1st  Nov.  1877.  There- 
fore, if  there  was  only  one  roll  contemplated,  it 
must  be  the  one  which  came  into  force  for  election 
purposes  on  the  1st  Nov.  1877.  But  the  section 
goes  on  further  to  demonstrate  this,  as  it  says, 
**  And  every  person  whose  name  is  on  such  burgess 
roll  or  ward  list,  as  the  case  may  be,  shall  be 
entitled  to  sign  or  subscribe  any  nomination  paper 
and  to  demand  and  receive  a  ballot  paper  and  to 
vote."  What  could  the  words  **  in  such  burgess  roll " 
mean  P  If  the  burgess  roll  was  different  for  the 
person  nominated  or  nominating  and  the  person 
voting,  how  could  such  person  be  entitled  "to 
sign  a  nomination  paper,  to  demand  and  receive 
a  ballot  paper,  ara  to  voteP"  Does  not  this 
demonstrate  that  the  nomination  and  votingwere 
both  done  with  respect  to  the  same  roll  P    With- 
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ont  Btrainins:  the  section  extravagantly,  I  cannot 
put  any  other  construction  on  it  than  that  it 
meant  there  was  one  burgess  roll  and  one  only. 
And  if  the  words  apply  to  the  same  roll  it  appears 
to  me  conclusive  that  they  mean  the  roll  coming 
into  effect  for  election  purposes — in  this  case — on 
the  1st  Nov.  1877.  It  is  contended  that  this  con- 
clusion is  repugnant  to  the  decision  in  Beg.  v. 
Savvey  (uhi  sun,) ;  but  it  does  not  appear  to  me 
that  we  are  at  all  departing  from  that  decision.  In 
giving  judgment  in  that  case  Lord  Denman  used 
words  which  were  not  inconsistent  with  this  case, 
but  which  would  probably  have  been  more  explicit 
than  they  were  if  the  case  now  under  considera- 
tion had  been  in  the  minds  of  the  court.  But  this 
could  not  have  been  so,  as  nomination  papers  had 
not  at  that  time  come  into  existence ;  therefore 
the  court,  not  having  contemplated  the  particular 
questions  which  they  were  now  decidincTi  did  not  use 
words  to  contradistinguish  such  a  case  as  that  now 
under  consideration  from  the  one  then  before  them. 
I  now  come  to  the  other  point,  on  the  question 
whether  the  court  has  jurisdiction  to  entertain 
this  matter,  and  whether  it  comes  within  the 
powers  vested  in  it  by  the  Act  of  Parliament  to 
decide  whether  this  election  was  valid  or  void,  as 
the  case  might  be.  The  first  section  which  was 
cited  as  applying  to  this  point  was  sect.  12  of 
35  A  36  Yict.  c.  60 :  **  The  election  of  any  person 
at  the  election  for  the  borough  or  ward  may  be 
questioned  by  a  petition  before  an  election  court, 
constituted  as  hereinafter  in  this  Act  provided, 
and  hereinafter  in  this  Act  referred  to  as  the 
court,  on  the  ground  that  the  election  was,  as  to 
the  borough  or  ward,  wholly  void  by  general 
bribery,  treating,  undue  influence,  or  personation, 
or  on  the  ground  that  the  election  of  such  person 
was  avoided  by  corrupt  practices  or  offences 
a^inst  this  Act  committed  at  the  election,  or  on 
the  ground  that  he  was  at  the  time  of  the  election 
disqualified  for  election  to  the  office  for  which  the 
election  was  held,  or  on  the  ground  that  he  was 
not  elected  by  a  majority  of  lawful  votes."  It 
was  contended  upon  tnat  section  that  we  have  no 
powers  to  decide  this  case,  because  it  was  said 
that  neither  of  the  contingencies  enumerated  in 
that  section  had  occurred.  I  cannot  agree  with 
this  contention.  I  think  the  section  does  apply ; 
and,  in  holding  the  respondents  disqualified,  we 
are  doing  so  on  the  ground  that  they  were  not 
duly  elected  by  a  majoritv  of  lawful  votes, 
because  the  voting  might  have  bevn  entirely 
different,  had  Wftuhiirs  nomination  not  been 
disallowed.  If  we  were  not  to  read  the  section 
in  this  way,  our  jurisdiction  would  be  very  limited 
indeed,  because  none  of  those  inquiries  that  shake 
elections  by  showing  that  some  wrong  has  been 
done,  which  diverts,  or  might  divert  the  course 
of  voting,  would  be  within  the  jurisdiction.  But 
even  if  this  section  is  not  regarded  as  sufficient  to 
foiind  our  jurisdiction  here,  there  is  another 
statute,  which,  whether  it  be  read  as  explanatory 
and  confirmatory  of  the  former  enactment,  or  as 
adding  something  to  it,  seems  quite  explicit  and 
clear  on  this  point.  By  38  &  39  Vict.  o.  40,  sect. 
1,  sub-sect.  3,  the  decision  of  the  mayor,  which 
shall  be  ^ven  in  writing,  shall,  if  disallowing 
any  objection  to  a  nomination  paper,  be  final ;  but 
if  allowing  the  same  shall  be  subject  to  reversal 
on  petition  questioning  the  election  or  return. 
Nothing  can  be  clearer  than  this.  This  is 
a   petition   questioning   «n   election  or  return. 


and    the    mayor    has    allowed    an    objection    to 
a   nomination  paper,  which  is  one  of   the  very 
things    said    by  this  statute  to    be  subject  to 
reversal  on  petition  questioning  the  election  or 
return.    But  it  was  argued  that  in  the  previous 
Act  (35  &  36  Vict.  c.  33,  s.  20,  sub-sect.  2)  there 
was  an  interpretation    clause,    giving   to    these 
words  a  different  effect  from  what  is  their  obvious, 
clear,  and  direct  meaning.    It  said:  ''The  term 
petition  questioning  the  election  or  return  shall 
mean  any  proceeding  under  which  a  municipal 
election  can  be  questioned."     Af>  I  understand 
this,  it  means  that  the  term  petition  applies  not 
only  to  what  were  ordinary  petitions  against  an 
election,  but  to  every  proceeuing,  such  as  a  quo 
warranto  and  others,  and  therefore  that  it  had  a 
larger  meaning  than  an  ordinary  petition.    But 
if  so,  it  does  not  negative  or  limit  the  words  in 
the  subsequent  section,  but  enlarges  them.    Nor 
do  I  see  how  it  can  affect  the  interpretation  of  the 
words  of  the  38  &  39  Yict.  c.  40.    I  am  not  aware 
of  any  case  in  which  an  interpretation  clause  of  a 
previous  Act  has  been  given  such  an  application. 
From  every  point  of  view,  it  appears  clear  that  the 
Legislature  mtended  the  court  to  have  jurisdiction 
in  such  a  case  as. this;  and  I  am  also  of  opinion 
that  the  objection  raised  by  the  petitioner  is  a 
valid  one,  and  that  the  election  is  therefore  void. 
If  the  nomination  of  Wanhill  had  been  allowed, 
the  whole  election  might  have  been  different.  Two 
of  the  candidates  had  an  equality  of  votes,  and  it 
is  impossible  for  the  court  to  say  what  might  have 
been  the  consequence  of  another  person  being  a 
candidate.    Votes  might  have  drifted  away  from 
some  of   the  candidates,  and  a    very  different 
result  might  have  taken  place  had  Mr.  Wanhill's 
qualification  not  been  disailowed.     With  regard  to 
the  question  of  costs,  it  has  been  contended  that 
certain    objections    having    been    made    to    Mr. 
Rogers,  the  returning  officer,  if  we  decided  on  a 
point  that  does  not  apply  individually  or  peculiarly 
to  him  he  should  be  allowed  his  costs,  and  so 
should  stand  on  a  different  ground  from  the  other 
respondents.     I  cannot  say  that  if  the  special  case 
had  been  so  framed  as  to  separate  and,  so  to  speak, 
to  make  different  oases,  one  case  dealing  with 
Rogers  and  another  with  the  other  respondents, 
that  might  not  have  been  a  proper  argument,  and 
one  upon  which  the  court  could  act.     But  here  the 
respondents  have  all  acted  together ;  they  were 
bracketed   together,  and    they  each  joined,  ap- 
parently, in  all  the  reasons  put  forward  for  the 
validity  of  the   election.     They  are  throughout 
the  case  termed  "  the  respondents  ;"  there  were 
questions  submitted  for  the  opinion  of  the  court 
subject    to    "the  respondents     objections,"    Ac. 
Rogers  himself  objected  to  the  jurisdiction  of  the 
court  on  the  ground  stated  in  the  case ;  he  joined 
for  his  own  purposes  in  the  objections  raised,  thus 
taking  advantage  of  the  arguments  used  on  behalf 
of  the  other  three  respondents.     I  therefore  see 
no  reason  why  he  should  be  distinguished,  and  am 
of  opinion  that  the  election  should  be  declared 
void,  and  that  the  respondents  must  pay  costs. 

LiNDLEY,  J. — I  quite  agree  with  the  judgment 
that  has  been  pronounced,  and  wish  only  to  add  a 
few  words.  Upon  the  question  of  jurisdiction  I 
will  say  nothing,  as  the  Act  of  Parliament  is 
abundantly  plain.  With  respect  to  the  main 
question,  whether  this  election  is  void  or  not,  I 
mink  the  key  of  all  the  statutes  is  to  be  found  bv 
examining  b&6  Will.  4,  o.  76.    From  that  Act  it 
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will  be  seen  that  there  have  always  been  two 
burgess  rolls  existing  between  the  22nd  Oct.  and 
the  Ist  Nov.,  one  <3  which  regulates  elections 
taking  place  before  the  1st  Nov.,  and  the  other 
elections  taking  place  on  and  after  that  day. 
When  we  come  to  the  Act  (22  Vict.  o.  35,  s.  6),  it 
appears  plain  that  the  words  "  entitled  to  vote " 
refer  to  the  election  for  which  candidates  are  to  be 
nominated,  as  a  necessary  sequel  of  the  words 
nsed.  It  also  appears  that  the  words  "  burgess 
roll  for  the  time  bein^  in  force  "  means  the  roll 
npon  which  the  election  is  to  take  place.  It  is 
contrary  to  the  Act  that  the  old  roll  should  to  any 
extent  regulate  the  proceedings. 
Lopes,  J.  concurred. 

Election  decUwed  void. 

Solicitors  for  the  petitioner,  EUis,  Munday,  and 
Co, 

Solicitors  for  the  respondent,  Peacock  and  Ood- 
dmrd.  

Friday,  Jtme  28, 1878. 

Guardians  of  St.  Leonard,  Suorbditch,  v, 

Franklin,  (a) 

Corporation — "Person"  meaning  of  word — PenaJr 
ties,  action  for — Common  i/nformer. 

A  corporation  cannot,  except  where  expressly  autho' 
rised  hy  statute,  sue  for  penalties  as  a  common 
vnformer. 

By  a  private  Act  (1^2  WiU,  4,  c.  Isoxvi,  s.  45)  a 
venalty  was  imposed  upon  all  sellers  of  coal  who 
knowingly  sold  one  sort  of  coal  for  another, 
within  twenty-five  miles  from  the  Qen&ral  Post 
Ofice;  and  sect,  85  made  this  penalty  re- 
ooverahle  hy  the  person  or  persons  who  should 
infortn  and  sue  for  the  same. 

Held,  that  the  pUnntiffs,  a  hoard  of  guardians, 
incorporated,  coidd  not  sue  for  the  same. 

Action  for  damages  for  breach  of  contract  to  sell 
and  deliver  to  the  plaintiffs  certain  coal  of  a 
specified  quality  and  description,  and  further, 
suin^  in  the  form  qui  tarn,  for  1780Z.,  half  of 
certam  statutory  penalties  incurred  by  knowingly 
selling  certain  coals  for  and  as  a  sort  which  they 
really  were  not,  within  the  distance  of  twenty ^five 
miles  of  the  General  Post  Office. 

Demurrer  to  the  last  part  of  the  claim,  on  the 
ground  that  the  plaintive,  being  a  corporation, 
were  not  entitled  to  sue  for  penalties  as  a  common 
informer,  and  were  not  specially  entitled  to  sue  by 
the  Act  which  imposed  the  penalty. 

Bj  1  &  2  Will.  4,  c.  Ixxvi.  s.  45,  it  is  enacted 
that,  if  any  seller  or  dealer  in  coals  shall  know- 
ingly sell  one  sort  of  coal  as  and  for  a  sort  which 
they  really  are  not,  within  the  distance  of  twenty- 
five  miles,  from  the  General  Post  Office,  every 
such  seller  or  dealer  shall  forfeit  and  pay  for 
every  such  offence  lOl.  per  ton  for  every  ton  of 
coals  so  sold. 

By  sect.  85  of  the  same  Act,  the  penalties 
imposed  by  the  Act,  when  exceeding  25Z.,  were 
made  recoverable  by  action  in  any  of  the  courts 
of  record  at  Westminster,  "by  the  person  or 
persons  who  shall  inform  and  sue  for  the  same 
within  three  calendar  months  after  the  offence  or 
offences  shall  have  been  committed ; "  one  moiety 
of  such  penalties  to  go  to  the  Grown,  the  other 
"  to  and  for  the  use  of  the  person  or  persons  who 
shall  inform  or  sue  for  the  same." 

(a)  B«port«l  by  J.  A.  Foots,  Eaq.,  Bvrister-At-lAW. 


Raymond  in  support  of  the  demurrer. — ^A  cor- 
poration cannot  sue  as  a  common  informer.  In  a 
marginal  note  to  The  Weavers*  Company  ▼.  Forreait 
(2  St.  1241),  cited  in  Chitty's  Arch.  Practice,  12th 
edit.  p.  1145,  it  is  said  by  the  reporter :  "  It  was 
held  in  the  G.  B.  (where  other  like  actions  were 
brought)  that  the  words  of  7  Geo.  2—  the  statute 
imposing  the  penalty  in  that  case — being  'any 
person  or  persons,'  a  corporation  could  not  sue  as 
a  common  informer."  The  word  '  person '  or 
*  persons '  does  not  include  corporations,  as  appears 
from  the  numerous  Acts  of  Parliament  in  which 
the  interpretation  clause  provides  that  it  shall 
include  tnem.  With  regard  to  actions  brought 
by  the  Apothecaries*  Oompanj,  the  master  and 
wardens  are  expressly  authorised  to  sue  by  sect 
26  of  the  Apothecaries  Act  (55  Geo.  3,  a  194). 
And  an  ecclesiastical  corporation  has  been  held 
not  to  be  within  the  words  "  person  or  persons  " 
in  the  Mortmain  Act  (9  Geo.  2,  a  36),  s.  1.  He 
also  cited 

Walker  v.  Richwrdaon,  2  M.  &  W.  882. 

/.  F.  Austin  for  the  plaintiffs. — ^The  tendency 
of  modern  legislation  has  been  to  make  the  word 
"  person  "  include  corporations  (7  &  8  Geo.  4.  a  28^ 
1  Will.  4,  c.  66,  s.  28) ;  though  in  Harrieon^s  oaae 
(2  Bast  P.  0. 988 ;  1  Leach,  180)  the  word  '<  person" 
was  held  not  to  include  corporation  in  a  statute 
relating  to  forgery.  Walker  v.  Richardson  {ubi 
sup.)  is  not  applicable,  inasmuch  as  the  Mortmain 
Act,  on  which  it  was  decid<)d,  is  shown  by  its 
preamble  to  be  directed  to  conveyanoes  by  natnn^ 
persons  only.    He  also  referred  to 

Coke,  2  Inst.  722 ; 

errant  on  CorporationB,  p.  06. 

Raymxmd  replied. 

Lord  GoLEBiDGE,  G. J. — This  is,  I  believe,  a  case 
of  the  first  impression,  though  not  wanting  autho- 
rity which  bears  indirectly  on  the  question  in- 
volved.   The  plaintiffs  are  a  corporaticm,  and  that 
part  of  the  statement  of  claim  which  is  demurred 
to  claims  penalties  for  the  breach  of  a  statntoiy 
duty  imposed  by  the  statute  1  &  2  Will.  4,  c.  LixvL 
The  penalties  sued  for  largely  exceed  the  sum  of 
252.,  and  it  is  provided  by  sect.  65  of  the  statute 
that  penalties,  when  in  excess  of  that  sum,  may 
be  sued  for  and  recovered  by  the  person  or  persons 
who  shall  inform  and  sue  for  the  same.    The  ques- 
tion therefore  is  whether  the  plaintiffs  are  within 
the  words  "  person  or  persons ;  "  that  is,  whether 
a  corporation  can  sue  as  a  common  informer.    The 
word  "  person "    may,  no  doubc,  in  many  cases, 
be  taken  as  including  a  corporation.    It  is  neces- 
sary,  however,  to    construe  this  Act  secunduvn 
subjectam  maieriam,  and  to  consider  whether  it 
would  be  reasonable  to  hold  that  in  this  Act  it 
should  be  given'  so  wide  a  meaning.    There  are 
no  doubt  certain  old  penal  statutes,  as  to  whioh 
the  contention  would  nave  been  impossible,  there 
being  certain  conditions  precedent  to  any  action 
for  the  penalties  imposed  which  no  artificial  person, 
such  as  a  corporation,  could  possibly  perform.   In 
those  oases  it  would  have  made  nonsense  of  the 
statutes  to  hold  that  the  word  '*  person  "  included 
corporation;  though  in  this  case  I  admit  that  it 
would  not  have  that  effect.    I  think,  nevertheleBS, 
that  it  would  be  against  the  general  current  of 
authorities,  which  tend  to  show  that  a  corporsr 
tion  cannot  sue  as  a  common  informer ;  and  this  ia 
rather  illustraced  by  the  argument  that  corporA- 
tions  are  expressly  included,  and  empowered  to 
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sue,  by  many  statates.  That  tends  to  sbow  tbat 
the  word  "person"  would  not  have  included 
them  without  express  mention.  There  are  many 
statutes,  no  doubt,  which  place  corporations  on  an 
equality  with  natural  persons ;  but  this  is  not  hj 
enabling  them  to  do  things  contrary  to  their 
nature,  but  by  enacting  that  these  things,  if  done 
by  certain  natural  persons,  shall  be  regarded  as  if 
done  by  the  corporation.  The  statutory  provisions 
as  to  aiscovery  and  inspection,  and  the  adminis- 
tering of  interrogatories,  are  examples  of  what  I 
mean,  and  show  that  there  nre  many  acts  which 
it  is  not  in  the  nature  of  corporations  to  do.  I 
think  that  they  cannot,  where  not  expressly  autho- 
rised to  do  so,  sue  as  common  informers.  That 
was  so  under  the  earlier  statutes,  and  I  must  hold 
that  it  is  so  in  this  case.  Demurrer  allowed. 

Solicitors  for  plaintiffs,  Oarey,  Warhurion,  and 
De  Paula, 
SoUdtors  for  defendant,  Ley  and  Mould. 


COUBT  OF  A&CHS8. 

^    Monday,  Nov,  4, 187o. 

(Before  Lord  Penza.kce,  Dean  of  Arches.; 

CooHBB  v.  Edwabds.  (a) 

JurUdieiion — Practice  of  the  Ecdesicutical  Oourta 
— Prohibition  by  the  Queen's  Bench  Division — 
Monition — Summary  'prooeedvng  for  disobedienoe. 

In  a  9uit  instituted  under  the  Church  Discipline 
Act  1840,  a/nd  sent  by  letters  of  request  to  the 
Oourt  of  Arches,  the  Dean  of  that  court  had,  on 
the  7th  Dec.  1874,  pronounced  the  defendant,  the 
vicar  of  a  parish,  guilty  of  certain  ecclesiastical 
offences,  and  sentenced   him   to  suspension   ah 
oficio  for  six  weeks.    On  the  26th  June  1875  a 
monOion  to  desist  from  the  practices  thus  con- 
demned  as  unlawful  was  served  on  the  defen^ 
dant.   On  the  23rei  March  1878,  upon  application 
to  the  court  by  afidavits,  the  Dean  was  satisfied 
th€U  the  defendant  was  continuously  disobeying 
the  said  tnonition,  and  on  the  29th  March  a 
further  monition  to  desist  from  the  said  practices 
was  served  on  the  defendant.    An  application  to 
enforce  these  monitions  was  made,  and,  upon  the 
defendant's  failure  lo  appear  after  notice,   the 
Dean,  on^^  11^^  May  {following  decisions  of  the 
Judicial  Committee  of  the  Privy  Council),  decreed 
that  the  defendant  hcul  disobeyed  the  monition, 
and  been  guilty   of  eontuviMLcy,  and  sentenced 
him,  to  be  suspended  ah  officio   et  beneficio   for 
ihe  term  of  three  years,  the  defendant  to   pay 
the  costs  of  suit.     The  Queen's  Bench  Division 
of  the  High  Oo^t/rt  of  Justice  made  absolute  a 
rule  for  a  prohibition  to  the  Dean   of  Arches, 
restraining  him  from  executing  the   ahove  sen- 
tence, on  the  ground  that  it  was  beyond  his  juris- 
diction. 

Held,  that,  (he  facts  of  the  present  case  being  similar, 
ihe  judgment  must  be  followed,  but  {per  Curiam) 
thcU  the  authority  of  decided  cases  and  the  estab- 
lished practice  of  the  court  showed  that  the  sen- 
tence,the  execution  of  which  the  Queen's  Bench 
Division  had  prohibited,  was  within  the  juris- 
diction  of  the  court ;  thcU  the  Queen's  Bench 
Division  had  exceeded  their  jurisdiction  in 
reviewing  decisions  of  the  Judicial  Committee  of 
the    Privy    Council;    thai  the  Queen's   Bench 

(a)  B«port«d  by  ▲.  H.  Bzttlxstos,  Esq.,  BairteteMtt-lAw. 


Division  had  no  power  to  interfere  with  the  Court 
of  Arches  by  way  of  prohibition  in  a  matter  over 
which  the  uourt  of  Arches  had  jurisdiction,  and 
that  the  ancient  practice  of  the  Ecclesiastical  Courts 
showed  thai  a  monition  did  prolong  the  juris- 
diction of  the  court  so  as  to  warrant  punishment 
for  a  repetition  of  the  offence  as  for  contumacy. 

This  was  a  suit  commenced  under  the  Public 
Worship  Regulation  Act,  in  which  a  monition  had 
been  pronounced.  The  present  proceedings  were 
instituted  for  disobedience  to  the  monition. 

Dr.  Deane,  Q.G.  and  BUbkesley  for  the  promoter. 

Mr.  Edwards  did  not  appear. 

Lord  Penzance. — ^The  court  reserved  its  judg- 
ment in  this  case  until  the  rule  for  a  prohibi- 
tion in  the  case  of  Mr.  Maokonochie  had  been 
decided ;  for,  although  the  cases  are  not  identical, 
a  prohibition  granted  in  the  one  would  hardly 
leave    room  for  this  oourt    to  take  compulsory 
measured  in  the  othor.     That  decision  has  now 
been  made,  and  I  venture  to  think  that  the  result 
has  caused  a  very  general  surprise.    It  has  been 
a  surprise,  I  imagine,  to  the  learned  members  of 
the  Judicial  Committee  of  the  Privy  Council  to 
learn  that  the  oourt  of  Her  Majesty  in  Council  is 
an  "  inferior  court,"  and,  as  such,  subjected  to  the 
control  and  supervision  of  the  common  law  courts, 
and  still  more  so  to  find  that  this  supervision,  by 
a  sweeping  use  of  the  word  ''jurisdiction,"  extends 
to   the  regulation  of   their  own   procedure  and 
practice.    Nor    will   the  reason  given   for  this 
asserted  authority  be,  perhaps,   whoUv  satisfac- 
tory.   That  the  common  law  courts  nave  been 
used   to  issue  writs  of  prohibition  to  the  Court 
of  Delegates  when   they   handled  matters   not 
within  their  jurisdiction  is  undoubted.    And  that 
the  Sovereign  in  Council  now  exercises,  among 
many  other  functions,  the  functions  which  the 
Delegates  used  to  discharge  in  ecclesiastical  suits 
is  also  beyond  dispute.    But  does  it  follow  from 
these  premisses  that,  when  this  ecclesiastical  juris- 
diction was  transferred  by  Act  of  Parliament  to  a 
tribunal  of  the  highest  dignity,  in  which  the  Sove- 
reign (herself  signing  the  judgment)  takes  a  part, 
this  tribunal  became  at  once  an  '*  inferior  court," 
and  sabject  as  such  to  the  writ  of  prohibition, 
simply  because  some  of  the  duties  which  it  dis- 
charges are  those  which  an  inferior  court  had 
previously  been  used  to  discharge  P    In  a  word,  is 
it  the  character  and  position  of  the  court  itself,  or 
is  it  the  character  of  the  jurisdiction  which  it 
exercises,  which  makes  it  liable  to  be  controlled 
by  prohibition?    It  occurs  to  one  to  ask  what, 
before  the  Judicature  Act,  was  the  position  of 
the  Courts  of  Probate  and  Matrimonial  Causes  P 
The  entire  jurisdiction  of  these  courts  was  one 
which  had  previously  belonged  to  the  Ecclesiastical 
Courts,  and  in  respect  of  which  prohibitions  had 
been  veir  freely  and  constantly  granted.    Did  the 
right  and  power  to  grant  such  prohibitions  continue 
a&r  this  jurisdiction  had  been  handed  over  by 
the  Legislature  to  new  courts,  created  Courts  of 
Becord,  and  intended  to  take  rank  and  position 
on  a  level  with  that  of  the  Superior  Courts  at 
Westminster?     These   are   matters  which  will 
deserve  and  require  to  be  considered  before  the 
somewhat  hasty  assertion,  without  authority  and 
without  argument  at  the  bar  of  a  right  which  has 
I  believe,  never  yet  been  exercised,  and  which 
could  not,  as  it  seems  to  me,  be  exercised  in  the 
case  of  a  definitive  sentence  pa<9sed  by  the  Queen 
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in  Gonncil,  without  direoting  the  writ  of  prohibi- 
tion personally  to  the  Sovereign  herself,  is  likely 
to  command  a  very  general  acoeptanoe  or  respect. 
The  jadraient  in  question  must  also  be  a  sarprise 
to  Sir  Bobert  Phillimore,  my  very  learned  and 
highly  respected    predecessor.     After   the   very 
nnosual  compliment  paid  to  him,  a  living  author, 
of    quoting   his  valuable  book  on  Ecclesiastical 
Law  as  a  ie^  authority,  he  must  be  surprised 
to  fiod  that  it  is  laid  to  his  charge  that  he  has 
deviated  from  the  practice  of  his  own  court,  and 
has  acted  tdtra  vires  in  issuing  a  monition  to  Mr. 
MackoDochie  ordering    him  to   abstain    in    the 
future,  in  addition  to  a  sentence  punishing  him 
for  offending  in  the  past,  the  only  reason  given 
why  this  proceeding  was  ultra  vires  being  that  it 
was  contrary  to  the  practice  of  the  court  over 
which  he  with    so  much    distinction    presided. 
Nor  is  he  able  to  take  refuge  in  the  excuse  offered 
for  him  that  in  so  acting  ne  was  only  following 
what  the  Judicial  Gommittee  of  the  Privy  Gouncil 
had  done  in  two  previous  cases,  inasmuch  as  that 
tribunal  has  never  done  anything  of  the  sort; 
and  the  suggestion  that  it  has  done  so  is  at  once 
refuted  upon  carefully  reading  the  report  of  the 
two  cases  in  question.    But  to  no  one,  I  imagine, 
would  this  decision  be  more  surprising  than  to 
the  learned  counsel  who  represent  Mr.  Mackono- 
chie.    The  ground  on  which  they  asked  for  a  pro- 
hibition  was  this — that  Mr.  I^ickonochie's  dis- 
obedience to  the  monitions  which  had  been  served 
upon  him  could  only  be  punished  in  one  way — 
namely,    by  imprisonment  for  contumacy;  and, 
ooDsequently,  that  to  punish  him  by  suspension 
was  contrary  to  ecclesiastical  law  and  practice. 
But  it  never  occurred  to  them  to  assert  that  the 
issuing  of  the  monition  itself  was  a  departure 
from  the  established  procedure  of  the  court  in 
which  thev  had  been  accustomed  to  practise,  or 
to  put  forth  the  doctrine,  which  I  will  venture  to 
call  startling,  that  a  monition  or  order  to  refrain 
in  future  from  definite  illegal  practices  in  the 
conduct    of  divine   service,  even  when  lawfully 
issued  hj  an  ecclesiastical  court,  is  nothing  more 
than  a  piece  of  waste  paper  which  the  defendant  is  at 
liberty  to  treat  with  contempt  and  the  court  is  power- 
less to  enforce.  How  this  can  be  asserted  in  thef ace  of 
the  statute  of  53  Geo.  3,  c.  127,  which  invests  the 
Ecclesiastical  Gourts  with  the  power  of  pronounc- 
ing in  contempt  "  any  person  neglecting  or  refus- 
ing  to  pay  obedience  to  the  lawful  orders  or 
decrees  as  well  final    as  interlocutory  of   such 
court,"  and  by  means  of  a  significavit  imprisoning 
such  persons,  I  am  at  a  loss  to  discover.    But  that 
these  two  propositions,  if   in   any  decree  war- 
ranted by  the  practice  of  the  Ecclesiastical  Gourts, 
or  even  arguable  in  connection  with  that  practice, 
should  have  escaped  the  vigilance  or  exceeded  the 
hardihood  of  the  very  acute  and  learned,  and,  I 
may  add,  sufficiently  bold,  ecclesiastical  lawyers 
who  had  Mr.  Mackonochie^s  interests  in  charge,  1 
am  still  more  at  a  loss  to  imagine.    And  lastly,  the 
public  must,  I  think,  have  ooen  surprised  to  dis- 
cover that  a  system  of  judicature  should  exist  in 
this  country  so  anomalous  and  so  repagnant  to 
common  sense  as  that  which  this  judgment  affirms, 
and  which  I  will  in  a  few  words  proceed  to  ex- 
plain.   In  this  country  there  have  been,  time  out 
of  mind,  different  groups  of  courts  exercising  dif- 
ferent jurisdictions  and   administering  different 
laws — the    courts   of  common  law,    uie    Gourts 
of     Equity,    the     Gourt     of    Admiralty,    the 


Gourts     Ecclesiastical,     part     of    whose    juris- 
diction has   been    in  modem  times  transferred 
to    the    Gourts    of    Probate    and    Matrimonial 
Gauses,    and  many  other   inferior   courts.     All 
these     courts    (I     am     speaking     of     matters 
as    they     stood     before    the    Judicature    Act) 
dealt    with     different    subjects    and    adminis- 
tered different  laws.    They  proceeded  by  different 
methods,  and  had  a  special  practice  all  their  own, 
which  they  amended  from  time  to  time  and  regu- 
lated for  themselves.    A  proper  Gourt  of  Appeal 
from  each  court,  or  set  of  courts,  reviewed  tn^r 
decisions  in  point  of   law  and   controlled  their 
procedare.     So  matters  stood  before  the  Judica- 
ture Act,  which  did  not  affect  the  Eoclesiastioal 
Gourts  nor  confer  anv  powers  on  the  High  Gonri 
of  Justice  for  interference  with  them.     In  this 
state  of  things  the  novel  claim  now  made  by  the 
Queen's  Bench  Division  is  this — that  the  jud^ 
of  that  court,  who  are  wholly  unskilled  and  unm- 
formed  (officially  speaking)  in  the  practice  of  the 
Ecclesiastical  Gourts    who    have    not   even  the 
means  of  knowing  what  that  practice  has  been  by 
access  to  the   records  of  those  oourts,  are  em- 
powered by  law  to  sit  in  judgment  upon  the  ques- 
tion whether  a  particular  proceeding  is  in  accord- 
ance with  usual  practice  or  not,  and,  deciding  in 
the  negative,  to  suddenly  put  a  stop  to  the  suit 
altogether,  leaving  justice  wholly  unadministered, 
and  ooth  parties  to  pay  the  costs  of  a  fraitless 
litigatioc.     If  this  result  had  been  the  fault  of 
the  parties    in    addressing    themselves    to    ihe 
wrong  jurisdiction,  it  might  be  said  that  chey  had 
themselves  to  blame.   But  if  the  thing  compfained 
of  is  no  more  than  a  wrong  step  in  a  rightful 
suit,  one  would  have  thought  it  impossible  but 
that  the  court  which  reviewed  that  step  and  pro- 
nounced   it   wrong   should   have    power  to  pat 
matters  right,  and  let  the  suit  proceed     And  this 
is  the  power  which  resides  in  a  court  of  appeal. 
But  the  Queen's  Bench  Division  is  not  a  court  of 
appeal  from  the  Ecclesiastical  OourtA  and  has  no 
such  powers,  and  that  they  should  thus  summarily 
intervene,  and,  pronouncing   a  judgment   upon 
what  is  or  is  not  the  practice  of  this  court  (which  1 
.will   presently  show  is  absolutely    mistaken  in 
point  of  fact),  should  thus  put  a  summary  end  to 
the  suit,  to  the  great  loss  and  prejudice  of  the 
suitors,  is,  I  repeat,  an  anomalv  in  judicature  for 
which  the  public  was,  I  think,  hardly  prepared. 
But  what  must  have  been  thus  a    surprise  to 
others  becomes  little  less  than  oonstematiou  to 
those  who  have  to  administer  the  ecclesiasticsl 
laws  of  the  realm  in  future.    They  can  only  re- 
late their  proceedings  by  previous  decisions  in 
their  own  courts,  subject  to  the  review  of  their 
courts  of  appeal;  and  if,  when  following  the  de- 
cisions of  tnose  courts  of  appeal,  as  in  the  present 
case,  they  are  liable  at  any  moment  to  have  their 
proceedings  stultified  and  brought  to  a  sudden 
stop  by  an    extraneous  tribunal   which  has  no 
official  experience  in  these  proceedings  or  know- 
ledge of  their  requirements,  they  are  placed  in  the 
difficulty  of  either  ignoring  the  decisiouB  of  the 
appeal  courts  or  inviting  a  writ  of  prohibition.  In 
this  dilemma  their  authority  cannot  fidl   to  be 
impaired,  if  not  destroyed,  and  I  do  not  hesitate 
to  affirm  that  the  eufficiency  of  this  court  will  be 
wholly  arrested  in  future  if  the  principle  acted 
upon  m  Mr.  Mackonochie's  case  be  api>lied  to  its 
future    prooeedinsa.      Ic     is    for    this    reason 
that    I    have    fm    it    my  duly    to    examuM 


MAGISTRATES'  CASES. 


388 


Or.  OF  Abchks.] 


CoouBE  V.  Edwards. 


[Ot.  or  Arohes. 


fineely  this  decision,  together  with  the  reasoning 
upon    which  it  is  based,  and,  having    done    so, 
to  pablicly  make  my  protest  against  this  new  in- 
terpretation of  the  word  "  jurisdiction  "  and  the 
pandysing  influence  over  this  court   which  has 
been  "  usurped  "  bjr  tiie  Queen's  Bench  Division 
under  colour    of   it.     I  propose    to   show   that 
the      judgment     of     the    Lord    Ohief    Justice 
is   based    upon   serious   misconceptions    of   &ot 
and    equally   grave    misinterpretations    of    the 
law;    but,  before  doing  so,   I  will  state  exactly 
what  it  is  which  that  judgment  has  decided.     Sir 
Bobert  Phillimore,  when  presiding  in  this  Court, 
punished  Mr.  Mackonochie  for  certain  illegal  prac- 
tices by  a  six  weeks'  suspeosion  and  in  addition 
admonished  him  to  asbtain  in  future  from  these 
practices.    Mr.  Mackonochie  repeated  them,  not- 
withstandiug  the  monition  which  had  forbidden 
him  to  do  so,  and  for  this  conduct,  which  was  both 
a  repetition  of  the  original  offence  and  a  contempt 
of  the  monition,  I  suspended  him  from  his  office 
and  benefice  for  a  period  of  three  years.  The  judg- 
ment of  the  Lord  Chief  Justice  pronounces  the 
whole  of  these  proceedings,  subsequent  to  the  first 
punishment  of  six  weeks'  suspension,  to  be  either 
uUra  vires  or  coram  non  Judice—1  think  those  are 
his  expressions — because  th^  are,  he  says,  con- 
trary to  the  practice  of  the  Ecclesiastical  Courts. 
For,  treating  the  matter  as  if  it  was  a  case  in  the 
common  law  courts  or  the  criminal  courts  of  the 
country,    he    conceives    that    the    Ecclesiastical 
Courts  have  never  done,  and  have  no  power  to  do, 
more  than  punish  for  the  particular  offences  which 
were    charged    in    the    suit,    and    that,    having 
done     so,    the    suit   is    at    an    end,    any    fresE 
departures  from  the  law  being  punishable  onlv  in 
a  msh  suit.    In  this  view  of  the  case  it  will  be 
difficult  to  accoimt  for  the  existence  in  ecclesias- 
tical law  of  such  a  thing  as  a  monition,  which  is 
a  process  or  order  wholly  unknown  to  the  common 
or  criminal  law  of  the  land.    But  this  difficulty  is 
got  over  by  the  assertion  that  a  monition  in  a 
criminal  suit  is  nothing  more  than  a  mild  punish- 
ment, a  species  of  rebuke,  or  condemnatory  shake 
of  the  head,  which  the  defendant  is  at  liberty  to 
disregard  if  he  pleases,  and  for  disobedience  of 
which  no  punishment  of  any  kind  can  be  inflicted 
by  the  coort.    Such  is  the  view  taken  by  the  Lord 
Chief  Justice  of  the  practice  and  procedure  of  this 
and  the  other  Ecclesiastical  Courts  of  the  kingdom 
up  to  the  time  when,  as  he  asserts,  the  Judicial 
Committee,    in    a   previous    suit    against    Mr. 
Mackonochie,  and  in  a  suit  against  Mr.  Purchas, 
"usurped  the  Jurisdiction  now  exercised."     The 
Ecclesiastical  Courts  can  punish,  the  Lord  Chief 
Justice  contends,  like  the  criminal  courts,   any 
offence  within  their  jurisdiction  ;    but,  like  the 
criminal  courts,  they  can  only  do  so  by  means  of 
a   suit  commenced  after  the  offence   was  com- 
mitted.    So  that,  if  a  clergyman  systematically 
sets  the  law  at  defiance,  and  insists  Sunday  after 
after  Sunday  on  performing  divine  service  in  an 
illegal  manner,  the  practice  and  procedure  of  the 
Ecclesiastical    Couits  does  not,   says  the    Lord 
Chief  Justice,  permit  them  to  do  more  than  award 
a  punishment  for  the  past,  and  does  not  empower 
them  to  make  any  oraer  upon  the  defendant  to 
desist     from     the     same    illegal    practices      in 
future.    It  is  upon  this  reasoning  that  the  Lord 
Chief     Justice     declares     that     the    monition 
issued  by  Sir  Bobert  Phillimore  in  this  case  of  Mr. 
Mackonochie's  was  a  departure  from  the  proper 


practice  of  the  court,  because  that  learned  judge, 
dealing  first  with  the  past,  sentenced  the  defbn* 
dant  to  a  suspension  of  six  weeks;  and  then, 
dealing  with  the  future,  issued  a  monition  to  him 
to  desist  from  the  practices  which  had  been  con* 
demned.  The  second  point  upon  which  the  Lord 
Chief  Justice  has  declared  these  proceedings  to  be 
illegal  and  void  is  that  to  which  I  have  above 
alluded.  While  admitting  that  there  is  such  a 
thing  in  ecclesiastical  practice  as  the  issuing  ot  a 
monition  to  abstain  from  illegal  practices,  he  de- 
clares that  such  a  monition  can  only  be  issued  as  the 
substantive  punishment  awarded  by  the  court  for 
the  past  offences  which  the  defendant  may  have 
committed;  so  that,  if  the  defendant  is  charged 
with  any  departure  from  the  rubrics  of  the  Prayer- 
book,  and  the  court  finds  the  offence  to  be  proved 
in  fact  and  in  law,  it  is  then  at  liberty  to  pass  a 
sentence  of  punishment,  and  among  the  punish- 
ments whicn  the  court  may  inflict  is  this 
"admonishing"  or  issuing  of  a  "monition"  to 
the  defendant  ordering  him  not  to  do  so  again, 
which  monition  when  issued  puts  an  end  to  the 
suit,  leaving  the  defendant  to  obey  it  or  not  as  he 
pleases  and  the  court  in  the  not  very  dignified 
position  of  having  issued  an  order  for  which  ib 
cannot  enforce  respect.  I  believe  I  have  thus 
correctly  expressed  the  Lord  Chief  Justice's  mean- 
ing, but  I  will  quote  his  own  words :  "  The  result, 
then,  at  which  I  arrive  on  the  most  careful 
consideration  I  can  give  to  the  subject  is, 
that  a  monition  in  a  penal  suit,  while,  if  pro- 
nounced as  a  definitive  sentence,  it  carries  witn  it 
no  ulterior  consequences,  cannot  be  appended  to  a 
definitive  sentence  awarding  a  specific  punish- 
ment, so  as  to  prolong  and  enlarge  the  jurisdiction 
of  the  court  and  to  warrant  any  further  proceed- 
ings on  a  repetition  of  the  offence  as  for  contu- 
macy." I  shall  presently  sho.v  that  the  Lord 
Chief  Justice  is  wholly  mistaken  in  point  of  fact, 
and  that  for  want  of  acquaintance  with  what  has 
been  usual  in  the  Ecclesiastical  Courts  he  has 
been  led  to  denounce  as  a  modem  usurpation  by 
the  Judicial  Committee  of  the  Privv  Council  a 
practice  which  has  the  authority  of  the  most 
learned  judges  who  have  ever  presided  in  the 
Ecclesiastical  Courts,  including  the  distinguished 
names  of  Dr.  Lushington,  Sir  John  'Niooll,  and 
Lord  Stowell.  But  before  doing  so  I  must  deal 
with  what  is  a  far  more  vital  question.  Let  it  be 
assumed,  for  the  moment,  that  this  court  did  in 
Mr.  Mackonochie's  case  deviate  from  its  ancient 
practice ;  does  that  constitute  an  excess  of  juris- 
diction, and  does  the  law  permit  a  court  of  common 
law  to  sit  in  judgment  upon  such  a  question,  first 
determining  what  is  and  what  is  not  the  ancient 
and  proper  practice  of  the  Eoclesiastical  Courts, 
and  then,  because  it  considers  a  particular  method 
of  proceeding  to  be  at  variance  with  that  practice, 
declare  that  the  court  has  exceeded  its  jurisdiction, 
and  must  be  stopped  by  a  writ  of  prohibition  P 
Now,  I  venture  to  affirm  that  no  such  power  has 
ever  been  claimed  or  exercised  before.  In  all  the 
old  text  books — books  of  the  highest  authority — 
the  "  Abridgments "  of  Viner  and  Bacon, 
and  the  "  Digest "  of  Comyns,  the  subject  of 
prohibition  is  treated  at  large.  In  Comyn's 
Digest  alone  there  are  no  less  than  forty  pages 
devoted  to  it,  and  from  first  to  last  in  these  books 
there  is  not  a  trace  of  the  courts  of  law  ever 
having  interfered  by  way  of  prohibition,  unless 
either  the  subject  of  the  suit  was  not  within  the 
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jarisdiction  of  the  inferior  court,  or  that  court  in 
the  course  of  dealing  with  the  matter  which  was 
within  its  jurisdiction  had  incidentally  dealt  with 
some  other  matter  the  determination  of  which 
properly  belonged  to  some  other  jurisdiction.    To 
these  definitions  may  be  added  general  statements 
— that  the  courts  of  common  law  would  interfere 
if  the  inferior  courts  did  anything  contrary  to  the 
law  of  the  land.    No  authority  has  been  cited  by 
the  Lord  Ghief  Justice  for  any  extension  of  the 
writ  of  prohibition  beyond  these  limits.     On  the 
other  hand,  it  is  not  easy  to  prove  a  negative  and 
cite  authorities  to  disprove  a  right  or  power  which 
has  never   before  been  asserted.     The  natural 
course  in  such  a  case  is  to  consult  such  definitions 
as  may  be  found  in  the  older  authorities  of  the 
writ  of  prohibition,  its  objects  and  its  application. 
At  the  head  of  the  title  "  Prohibition"  in  Bacon's 
Abridgment    is  the    following :    "  And  for  this 
purpose  the  writ  of  prohibition  was  framed,  which 
issues   out   of  the  superior  courts  of  commoc 
law    to  restrain   inferior    courts,    whether  such 
courts    be    temporal,    ecclesiastical,     maritime, 
or  military,  &g.,  upon    a    suggestion   that   the 
cognisance  of  the   matter   belongs  not  to  such 
courts,"  &o.     So  that  prohibitions  do  not  import 
that  the  Ecclesiastical  or  other  inferior  temporal 
courts   are    alia   than    the  King's   courts,    but 
signify  that  the  cause  is  drawn  ad  aUud  examen 
that  it  ought  to  be ;   and  therefore  it  is  always 
said  in  all  prohibitions  (be  the  court  ecclesiastical 
or  temporal  to  which  they  be  awarded)   that  the 
case  is  drawn  ad  aliud  examen  contra  coronam  et 
dignitatem    regiam.     In    Yiner's     Abridgment, 
title  "  Gourt,"  letter  D,  it  is  said,  "  The    court 
ought  to  take  notice  of,  and  give  credit  and  faith 
to,  the  proceedinffs  and  sentences  of  the  spiritual 
courts,  and  to  think  that  their  proceedings  are 
consonant  to  the  law  of  Holy  Ghurch,  for  cuilihei 
in  arte  aud  perito  est  oredendumt  though  what  they 
do  there  be  against  the  reason  of  our  law,"  and 
for  this  is  cited  4   Goke's  Eeports,  f.  29,  d1.  18. 
The  definition  given  of  a  prohibition  in   V  iner's 
Abridgment    is    cited    from    Wood's   Institute, 
another  book  of  high  authority,  as  follows:   A 
prohibition  issues  "  to  forbid  a  judge  to  proceed 
in  a  cause  that  belongs  to  the  common  law  courts, 
or  that  belongs  not  to  his  jurisdiction,  thouj^h  the 
courts  of  law  can  give  no  remedy."    Agam^  in 
Viner's  Abridgment,  title  "Prohibition/*  2,    is 
the  following :  "  The  probate  of  wills  is  a  matter 
purely  spiritual,  and  so  they  may  proceed  in  their 
own  manner,  although  different  from  ours ; "  and 
affain,  "Agreed  (Shower,  p.  172,  in  the  case  of 
Shotter  v.  Friend)  if  the  spiritual  court  proceeds 
in  a  matter  purely  spiritual,  and  pertaining  co 
those  courts,  according  to  the  civil  law,  though 
their   proceedings  are  against  the  rules  of  the 
common  law,  vet  prohibition  does  not  lie."      In 
Gomyn's       Digest,      "Prohibition,"      F.       (1), 
Tinder  the  heading,  "  For  what  cause  granted" 
is    the    following:    "A    prohibition     should    be 
granted  to  the  spiritual  court  in  all  cases  where 
the  ecclesiastical  judge  proceeds  in  a  matter  out 
of  their  jurisdiction ;  though  the  temporal  court 
has  not  cognisance  of  the  matter  for  which  the 
libel  is  in  the  spiritual  court,  for  it  is  sufficient 
cause  for  a  prohibition  that    the    Ecclesiastical 
Gourt  exceeds  its  jurisdiction."    In  none  of  these 
descriptive  passages,  it  is  to  be  observed,  is  any- 
thing said  of  %  prohibition  to  an  inferior  court 
because  it  dealt  in  this  way  or  that  with  a  matter 


over  which  its  jurisdiction  could  not  be  questioned. 
But  I  will  proceed  to  other  authorities.  In  Brw- 
don  V.  HiU  (Lord  Raymond,  p.  221)  Holt,  CJ. 
expressed  himself  as  follows :  "  When  the  Eoclesi-* 
astical  Gourts  are  possessed  of  a  cause  which  is 
merely  of  spiritual  cognisance,  the  courts  of 
common  law  allow  them  to  pursue  iheir  own 
method  in  the  determination  of  it,  but  where  in 
such  a  cause  collateral  matter  arises  which  is  not 
of  their  cognisance  properly,  there  the  courts  of 
common  law  enforce  them  to  admit  such  evidence 
as  the  common  law  would  allow."  In  the  13th 
part  of  Lord  Goke's  Beports,  f .  44,  there  is  a  long 
case  de  modo  decimandi,  the  main  question  being 
whether  a  custom  should  be  tried  m  the  Ecdesi* 
astical  Gourt  or  a  prchibitiom  should  issue.  But 
to  the  fourth  objection  made,  that  the  Ecclesias- 
tical Gourt  had  refused  a  plea  de  modo  deeimandi,  the 
judges  resolved  that  "  If  the  spiritual  court  ought 
to  have  the  trial  de  modo  deeimandi,  then  the  refusal 
of  acceptance  of  such  a  plea  should  give  cause  of 
appeal,  not  of  prohibition,  as  if  excommunication, 
divorce,  heresy,  simony,  &c,,  be  pleaded  there,  and 
the  plea  refused,  that  gives  no  ground  of  prohibi- 
tion ;  as  if  the^  deny  any  plea  a  mere  spiritual  appeal 
and  no  prohibition  lieth."  The  expressions  used 
in  these  authorities  make  sufficiently  clear  the 
line  which  has  always  hitherto  been  drawn 
between  entertaining  a  suit,  or  incidental  matter, 
which  lies  out  of  the  jurisdiction. of  the  court, 
and  proceeding;  in  a  faulty  or  improper  way  in  a 
matter  which  Ties  wholly  within  it.  The  first  is 
ground  of  prohibition,  and  the  last  is  ground  of 
appeal.  This  line  of  distinction  has,  unforta- 
natelv,  been  overlooked  by  the  Lord  Ghief  Justice, 
which  is  the  more  surprising,  as  it  has  baen 
firmly  upheld  by  one  of  the  most  able  and  dis- 
tinguished members  of  his  own  court.  Lush,  J., 
in  giving  judgment  in  this  very  case  of  Mr. 
Mackonochie,  expressed  this  distinction  in  lan- 
guage admirably  clear  and  unambiguous :  "  It  is 
admitted  that  the  Ecclesiastical  Gourt  had  juris- 
diction over  the  subject-matter,  and  jurisdiction 
to  pronounce  for  the  offence  of  which  it  has  found 
the  defendant  guilty  the  very  sentence  which  it 
has  pronounced.  I  think  we  have  no  jurisdiction 
to  inquire  whether  the  ordinary  course  of  pto- 
cedure  has  or  has  not  been  followed  in  this 
case.  The  practice  and  procedure  of  eveiy  court 
when  no  Act  of  Parliament  intervenes  to  regulate 
it  (which  I  assume  to  be  the  case  here)  is  within 
the  exclusive  cognisance  of  the  court  itself.  If  in 
a  particular  case  the  mode  of  proceeding  were 
shown  to  be  ever  so  irregular  and  at  variance 
with  the  ordinary  practice,  it  would  not  give 
this  court  jurisdiction  to  interfere.  Lre- 
gnlarity  in  procedure  is  matter  of  appeal 
and  not  of  prohibition,  and  the  appeal  is  to  the 
Privy  Gouncil  and  not  to  this  court."  But  I  will 
now  advert  to  a  decision  the  great  weight  of  which 
will  not  be  denied  in  Westminster  Hall.  In  the 
year  1835  a  Mr.  Smyth  was  engaged  in  a  suit  with 
nis  wife,  which,  after  passing  through  the  Eccle- 
siastical Gour  s,  came  to  the  Bang  in  Gouncil  by 
way  of  appeal.  The  Judicial  Gommittee  retained 
the  cause  and  ordered  Mr.  Smyth  to  appear  abso- 
lutely. Gonceiving  himself  aggrieved  by  thia 
order,  and  maintaining  that  on  a  former  appeal  to 
the  Gourt  of  Delegates  the  matter  had  been  other- 
wise decided,  Mr.  Smyth  applied  to  the  Gourt  of 
Queen's  Bench  for  a  prohibition.  The  case  was 
heard  by  Littledale,  J.,  Patteson,  J.^  and  Cole- 
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ridge,  J.,  and  the  judgment  of  the  coort  was  de- 
termined by  Littledale,  J.     He  said :  "  Whether 
the  Jadioial  Committee  were  right  in  decreeing 
Mr.  Smyth  to  appear  absolutely  or  not  is  a  ques- 
tion of  practice,  not  of  jurisdiction.     The  tem- 
poral courts  cannot  take  notice  of  the  practice  of 
the  Eoclesiastical  Courts,  or  entertain  a  question 
whether  in  any  particular  cause,  admitted  to  be  of 
ecclesiastical  cognisance,  the  practice  has    been 
regular.     The  only  instances  in  which  the   tem- 
poral courts  can  interfere  by  way  of  prohibiting 
any  particular  proceeding  in  an  ecclesiastical  suit 
are  those  in  which  something  is  done  contrary  to 
the  general  law  of  the  land,  or  manifestly  out  of 
the  jurisdiction  of  the  court :  *'    (see  3  Adol.   & 
Ell.    p.      724i)       Not    satisfied    with     this    de- 
cision,    Mr.    Smyth    made     a    similar     appli- 
cation    to    the     Court     of     Exchequer.       The 
case    is    reported     in     1     Tyrrwhit     &    Gran- 
ger,    p.     226.       Lord     Abinger    said    that    he 
would  give  no  opinion  as  to  whether    prohibi- 
tion would  lie  to  the  Judicial  Committee,  and  went 
on   as  follows:  "It  is  alleged  that  the  Judicial 
Committee  have  come  to  a  wronor  decision  npon  a 
matter  in  which  they  have  jurisdiction.     They 
have  the  power  to  remove  the  suit  into  their  own 
court,  ana  to  take  cognisance  of  it  and  to  make 
decrees  and  orders  respecting  it.    That  being  so, 
if  they  have  fallen  into  any  error,  whether  in  some 
interlocutory  matter  or  in  their  final  judgment, 
we  cannot  remedy  it  or  entertain  an  appeal  from 
their  decision.    We  cannot  afEord  any  redress,  for 
if  there  be  any  mistake  in  the  proceedings  it  is  in 
a  point  of  practice,  which  cannot  be  the  ground  of 
a  prohibition."    In    the    same    case    Parke,    B. 
expressed    himself  thus:    "The  Judicial   Com- 
mittee had  jurisdiction  in  this  case,  which  is  all 
we  are  bound  to  watch  over  in  inferior  courts. 
The  Judicial  Committee  retained  the  cause,  and 
thus  obtained  what  may  be  termed  an  original 
jurisdiction,  and  then  they  ordered  Mr.  Smyth  to 
appear    absolutely.     I  give  no   opinion  on  that 
order,  but,  whether  right  or  wroug,  it  was  a  step 
taken  in  the  cause  by  a  court  having  competent 
jurisdiction."      Alderson,    B.  added:    "If    they 
bave  done  wrong  it  is  in  a  matter  over  which  they 
had  jurisdiction,  and  which  regards  the  practice 
of  their  own  court,  and   which  cannot,  there- 
fore, be  the  subject  of  a  prohibition."    To  this 
jadgment  Gumey,  B.    assented,  and  we    have, 
therefore,    the    deliberate    opinion    of    no   less 
than  sQven  judges  to  add  to  that  of  Lush  J.  in 
support  of  the  proposition  that   the   temporal 
courts  have  no  right  or  power  to  inquire  into  and 
review  the  procedure  or  the  practice  of  the  Eccle- 
siastical Courts,  but  only  to  restrain  them  ftn^m 
entertaining    matters    which,  by  reason  of  their 
nature,  are   not  within  their  proper  jurisdiction. 
But  I  must  cite  yet  another  and  still  more  modem 
authority.    The  case  Ev  parte  Story  occurred  in 
A.D.  1852,  and  is  reported  in  8  Ezch.  195.    It  was 
an  appliration,  on  Mr.  Story's  behalf,  for  a  writ  of 
pohibition  to  the  Consistorial  Court  of  London. 
His  complamt  was  that  in  a  matrimonial  suit  two 
decrees,  ordering  him  to  receive  his  wife  and  to 
pay  alimony,  had  been  made  in  his  absence  and 
without  previous  notice  to  him.     The  application 
was  refused.      Alderson,  B.  said :    "  The    Eccle- 
siastical Court  had  jurisdiction  over  the  subject- 
niatter  of  the  suit,  and  we  cannot  assume  that  it 
has  acted   in  this  instance  without  jurisdiction, 
^▼ery  court  must  necessarily  be  intrusted  with 
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the  control  over  its  own  rules  of  practice.  If  that 
were  not  so,  the  proceedings  in  the  courts  would 
continually  be  subject  to  be  stayed  by  prohibitious 
supported  by  the  rash  oaths  of  the  suitors."  And 
Parke,  B.  said :  "  The  case  is  strictly  analogous 
to  the  Marshalaea  case,  and  falls  within  the 
principle  of  law  which  is  there  expounded,  namely, 
that  when  a  court  has  jurisdiction  over  the  suit, 
and  proceeds  inverao  ordine,OT  erroneously,  neither 
the  party  suing  nor  the  officer  is  liable  to  an 
action  at  the  suit  of  the  party  affected  by  the  pro- 
ceeding. There  is  no  doubt  that  here  the  Eccle- 
siasti(»d  Court  has  jurisdiction  over  the  suit,  but 
if  any  proceeding  of  an  irregular  nature  has  taken 
place  in  that  suit,  it  does  not  take  away  the  juris- 
diction of  the  court,  but  merely  gives  the  party  a 
remedy  by  application  to  the  court  itself,  or  by 
appeal.  Mx  parte  Smyth  is  in  principle  expressly 
in  point."  Nor  could  an  opposite  opinion  be  for 
a  moment  entertained  unless  an  extension  and 
significance  were  given  to  the  word  "  jurisdiction" 
at  variance  with  its  nataral  and  proper  meaning. 
That  any  given  court  should  have  power  to  cor- 
rect and  punish  a  particular  offence,  in  a  particular 
person,  it  is  necessary  that  the  ofience  itself  should 
DO  of  a  nature  to  fsdl  within  its  jurisdiction ;  that 
the  person  should  be  subject  to  its  jurisdiction; 
and  that  the  punishment  awarded  to  him  should 
be  one  which  the  court  is  competent  to  inflict  for 
that  offence.  These  things  constitute  "jurisdic- 
tion." But  where  they  exist  the  method  of 
bringing  the  defendant  into  court ;  the  form  in 
which  the  offence  is  charged  against  him;  the 
particular  forms  in  which  facilities  are  provided 
for  his  defence;  the  specific  rules  under  which 
each  step  in  the  suit  is  taken — these  things, 
which  are  but  the  machinery  by  which  justice  is 
administered,  lie  widely  apart  fh)m  the  right  and 
jurisdiction  to  administer  it,  and  to  confound 
them  together  in  the  common  use  of  the  word 
"jurisdiction"  is,  I  think,  a  misapplication  of 
terms  sufficiently  obvious.  For  these  reasons 
and  on  these  authorities  it  appears  to  me  that  the 
Queen's  Bench  Division  has  wrongfully  "  usurped" 
(to  use  the  expression  of  the  Lord  Chief  Justice)  in 
this  case  of  Mr.  Mackonochie  a  right  to  inquire  into 
and  decide  upon  the  practice  of  this  court.  But  I 
will  now  proceed  to  show  that  the  view  of  that 
practice  taken  in  the  judgment  of  the  Lord  Chief 
Justice  is  utterly  unfounded  in  fact.  I  will  not 
quote  that  learned  judgment  at  large.  It  is 
enough  to  point  attention  to  the  specific  proposi- 
tions which  it  asserts.  The  first  proposition  is 
that  which  I  have  before  stated— namely,  that  a 
monition  not  to  offend  in  like  manner  again  can- 
not, according  to  the  practice  of  the  Eoclesiastical 
Court,  be  appended  to  a  sentence  awarding  punish- 
ment for  an  offence  already  committed.  Now,  in 
dealing  with  this  proposition,  the  Lord  Chief 
Justice  has,  in  the  very  outset,  fallen  into  a 
signal  and  unaccountable  error  of  fact.  He  is 
clearly  under  the  impression  that  the  Judicial 
Committee,  in  deciding  the  former  suit  against 
Mr.  Mackonochie  and  the  suit  against  Mr.  Purchas, 
had  done  this  very  thing — that  is  to  say,  had 
appended  a  monition  to  a  sentence  of  punish- 
ment ;  for  he  says  that  Sir  Robert  Phillimore,  in 
taking  that  course  in  this  suit  against  Mr. 
Mackonochie,  had  "  done  no  more  than  follow  the 
precedents  set  by  the  Judicial  Committee."  But 
the  contrary  is  the  fact,  as  indeed  will  be  per- 
ceived from  the  Lord  Chief  Justice's  own  state- 
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rnent  in  a  latter  part  of  his  judgment  of  the 
proceediDg^s  taken  in  these  cases,  from  which  it 
appears  that  the  Judicial  Committee  did  not  pass 
any  sentence  of  punishment  for  the  offenras 
charged  in  the  articles,  but  only  admonished  the 
defendant.  The  punishment  of  suspension  after- 
wards awarded  by  them  was  awarded  for  not 
obejrinff  that  monition,  and  repeating  the 
origipiu  offence.  This  remarkable  mistake, 
however,  only  shifts  the  burden  of  having 
"usurped''  this  method  of  proceeding  (now 
denounced  as  novel)  from  the  Judicial  Committee 
to  the  shoulders  of  Six  Eobert  Fhillimore.  But  it 
cannot  rest  there,  because,  if  the  case  of  FendaU 
y.  WUaon,  which  was  decided  on  the  15th  Dea 
1862,  by  Dr.  Lushington,  is  referred  to,  it  will  be 
found  that  he  (who  during  a  long  life  had  almost 
an  exceptional  acquaintance  with  ecclesiastical 
practice)  did  the  very  same  thing.  '  The  suit  arose 
m  the  Arches  Court  by  letters  of  request,  and  was 
instituted  for  ialse  doctrine.  Dr.  Lushington 
found  the  charge  proved,  and  sentenced  Mr. 
Wilson  by  a  suspension  for  one  year  ah  officio  et 
benefido,  and  in  addition  "  admonished  "  him  not 
to  repeat  his  offence.  In  a  similar  case  of  the 
Bishop  of  Salisbury  v.  Williams,  arising  in  like 
manner  upon  letters  of  request,  and  which  was 
argued  and  dealt  with  by  the  court  about  the 
same  time,  Dr.  Lushington  did  precisely  the 
same  thing.  These  oases  will  be  found  in  the 
Privy  Council  Appeals.  I  will  now  go  back 
thirty  years,  to  a  time  when  the  Arches  Court  was 
presided  over  by  Sir  John  Nicoll.  In  the  year 
1830  the  suit  of  Field  v.  Oozeens  was  decided.  •  It 
is  reported  in  3  Hagg.  p.  178.  It  was  a  criminal 
suit,  brought  by  letters  of  request  from  the  Oon- 
sistorial  Court  of  Chichester,  and  the  offence 
charged  was  that  of  brawling.  An  afi&rmative 
issue  having  been  given.  Sir  John  JNicoU  sus- 
pended the  defendant  ab  ingressu  ecdesicB  for 
one  month,  "admonished  him  and  con- 
demned him  in  costs.  Again,  in  the  year  1826,  in 
a  criminal  suit  promoted  by  the  Bev.  Henry 
Turmine  against  Greorge  Clarkson  for  brawling. 
Sir  John  Nicoll  suspended  the  defendant '  ah 
ingressu  ecdesicB  *'  for  the  space  of  one  fortnight,'* 
and  admonished  him  "  to  refrain  in  future  from 
offending  in  like  manner  under  pain  of  the  law 
and  contempt  thereof."  The  sentence  of  the  court 
is  set  out  at  full  length  in  Mr.  Coote's  book  on  the 
practice  of  the  Ecclesiastical  Courts,  at  p.  253,  as 
an  ordinary  precedent  in  cases  of  that  character. 
I  will  take  another  instance  in  Sir  John  Nicoirs 
time ;  it  occurred  as.  early  as  the  year  1816. 
The  name  of  the  ca^e  is  BlaJcemore  v.  Brid . . 
and  it  will  be  found  reported  in  2  Phil.  p.  3oL. 
The  suit  came  by  letters  of  request  from  the  Com- 
missary of  Chichester,  and  it  was  a  criminal  sr' 
charging  the  defendant  with  having  married  f  k^ 
cohabited  with  the  daughter  of  his  former  wife  by 
a  former  husband.  Sir  John  Nicoll  held  the 
charges  to  be  proved,  declared  the  marriage  void, 
sentenced  the  defendant  to  do  penance  as  a  punish- 
ment, and  ''admonished''  him  to  live  separate 
from  the  woman  in  question  for  the  future.  The 
sentenoe  is  set  out  at  length  in  the  notes  to  the 
case.  The  judge  pronounced  that  "  William 
Brider  and  Mary  Walter  ought  to  be  strictly  and 
under  pain  of  the  law  '  admonished '  to  separate 
from  each  other,  and  to  abstain  for  the  future 
from  all  pretended  matrimonial,  incestuous,  and 
unlawful  oohabitation  with  each  other,  and  we  do 


by  these  presents   so   admonish  them.**      Here^ 
therefore,    again    was     a    sentenoe    of  puniah- 
ment,    and     in     addition     an     admonition     to 
"  abstain"  from  the    offenoe   in   future   "  under 
pain  of  the  law."   What  these  latter  words  '*  under 
pain  of  the  law"  meant  is  apparent  &om  the  next 
case  which  I  am  about  to  cite — a  case  which  has 
the  great  authority  of  Lord  Stowell — Burgees  ▼. 
Burgess,  reported    in    the    Consistory   Reports, 
vol.  1,  p.  384,  which  occurred  in  the  year  1804.    It 
was,  like  the  last  case,  a  criminal  suit,  charging 
incestuous  cohabitation.     Lord  Stowell  held  ^e 
articles  proved.    In  oonsMeration  of  the  age  and 
infirmity  of   the  party,  be  forbore  to  pass  the 
sentence  of  penanoe,  wbioh,  be  said,  was  the  usual 
punishment,  but    condemned  him  in  oosus,  and 
"admonished"    him  not  to  continue  the    inter- 
course.   The  parties,  be  said,  must  live  in  future 
separate  and  apart.,  and  if  obedience  be  not  given 
to  this  order,  encommunicauion  and  other  oonae- 
auences  will  necessarily  follow.    I  will  oondude 
tnis  continuous  line  of  modem  authoritiee  with 
one  more  case  taken  also  from  the  Reports  of  Lord 
Stowell's  decisions.    The  case  of  Oo»  v.  Chodday 
is  to  be  found  in  the  Consistory  Reports,  voL  2, 
p.  138.    It  occurred  in  1810,  and  was  a  criminal 
suit  in  which  articles  were  exhibited  against  the 
Rev.  William  Groodday  for  brawling.    The  defen- 
dant having  given   an  affirmative  issue  to  the 
articles,  he  was  sentenoed  by  the  court  to  a  sus- 
pension ab  oMcio  for  a  fortnight,  and  waa  also 
''admonished"  not   to  offend  in  future.     Here, 
then,  is  a  series  of  cases,  banning  as  early  aa 
1804^  in  which  the  practice  of  passing  a  sentenoe 
of  punishment  and  adding  thereto  a  "  monition"  or 
injunction  to  ab.stain  from  the  like  offenoe  in  future 
has  been  adopted  and  acted  upon  throughout  this 
century,  and  by  the  most  eminent  judges  who  have 
presided  in  the  Arches  Court  during  that  period 
of  time.    This  period  of  time,  it  ?s  to  he  observed, 
covers  the  whole  uime  during  which  any  reports 
of  ecclesiastical  casos  are  in  existence,  exciting, 
perhaps,    the  notes  of  Sir  G^rge  Lee   in  the 
middle  of  the  last  century;  but  if  any  previous 
reports  existed,  can  any  doubt  be  entertained  that 
the  same  thing  would  constantly  appear  to  have 
happened  P    The  cases  collected  by  Mr.  Rothery, 
and  published  in   the  form  of  a  return  to  the 
House  of  Commons,    carry  this    same  practice 
further  back  by  the  space  of  another  centuir. 
The  case  No.  98  occurred  in  the  year  1692.    It 
was  a  suit  commenced  in  the  Consistory  Court  of 
Gloucester  for  an  incestuous  marriage  and  co- 
habitation by  Richard  Orchard  with  his  father's 
widow.    There   was  an  appeal  to  the  Court  of 
Arches  and  thence  to  the  Delegates.    The  Dele- 
gates pronounced    sentenoe  against  the  app^ 
and  "  aeclared  that  the  said  pretended  marriage 
was    ab   initio   null   and    void,    and   separated, 
divorced,  and  absolved  the  appellants  therefrom, 
and  further  sentenced  them  to  be  canonically 
corrected  and  to  perform  salutary  and  condign 
penance.    They  also  condemned  the  appellants  m 
costs  in  all  the  courts.     A   monition  was  also 
decreed  forbidding  the  appellants  to  consort  toge- 
ther except  in  public."    Indeed  so  completely  an 
established  practice  has  it  been  to  admonish  for 
the  future  as  well  as  correct  and  punish  for  the  past^ 
that  a  prater  by  the  promoter  that  the  court  would 
so  deal  with  the  defendant  is  to  be  found  in  the 
common  form  of  articles  used  is  this  courtin  oriminal 
smite.    In  Mr.  Coote's  Book  of  Practice,  p.  222,  is 


MAGISTRATES'  OASES. 


8o7 


Gt.  of  Aschbs.] 


OooMBE  V,  Edwards. 


[Gt.  of  Abches. 


a  form  of  artioleB  giyen  as  a  preoedent  a^nst  a 
layman  for  brawhog,   which  oonclndes   in    this 
planner  :  "  And  thnt  yon  be  dnlj  and  according 
to  the  exigency  of  the  law  corrected  and  pnnished 
for  the  same,  and  admonished  to  refrain  from  the 
like  behayionr  tor  the  fntare."    And  accordingly, 
in  the  articles  exhibited  in  this  very  suit  against 
Mr.  Mackonochie,  the  prayer  of  the  promoter  is 
that  the  defendant    be    "duly    and   canonically 
pnnished  according  to  the  grayity  of  his  offence, 
and  likewise  '  admonished  *  aeainst  so  offending  in 
fntnre,  and  condemned  in  the  costs/'  &c.     The 
articles  exhibited  in  the  former  suit  against  Mr. 
Mackonochie  oondnded  with  a  prayer  in  identi- 
cally the  same  form.    And  yet  this  is  the  mode  of 
prooedore  which  the  Lord  Chief  JnEtice  asserts  to 
haye  been  "  assumed  "  or  '*  asnrped  "  within  the 
last  few  years  by  the  Judicial  Committee,  '*  not 
indeed,"  he  says,  "  by  the  judges  of  the  oidinary 
Ecclesiastical  Courts,  but  by  judges  of  whom,  how- 
eTer  great  and  eminent,  I  hope  I  may  be  pardoned 
for  saying  that  they  may  be  supposed  to  be  less 
&miliar  with  the  administration    of    the  eccle- 
siastical law.**    I  might  perhaps  stop  here,  for 
this   erroneous    theory  which    the    Lord    Chief 
Justice  has   invented  of   ecclesiastical    practice 
underlies  (with  one  exception  which  I  will  presently 
mention)  the  whole  of  his  judgment,  and  forms 
the  entire  basis  of  it;  so  much  so,  that  I  will 
venture  to  hazard  the  opinion  that,  had  these  cases 
and  this  practice  been  known  to  him,  his  decision 
would  hardly  have  been  what  it  was.    But  the 
other  proposition  which  he  has  asserted  relating  to 
the  practice    of  this   court   is   equallj'  without 
foundation,  and  is  likely  to  be  so  misleading  to 
suitors,  and  mischievous  to  the  efficiency  of  the 
court,  that  I  cannot  do  otherwise  than  mention  it. 
An  "  admonition,*'  he  says,  in  a  criminal  suit,  save 
where  it  is  issued  to  compel  appearance  or  "as 
a  means  of  furthering  the  progress  of  a  suit,*'  can 
only  be  resorted    to  as  a  dennitive  sentence  of 
punishment  for  a  past  offence.    And  when  thus 
used  it  cannot  be,  he  contends,  "  the  foundation 
of  any  ulterior  consequences,  but  is  only  a  form, 
however  mild,  of  punishment ;  the  open  and  public 
censure,  or  rebuke  of  the  judge,  for  ecclesiastical 
misconduct,  generally  accompanied  by  the  party 
thus  censured  being  condemned  in  costs,  and  to 
he  remembered,  doubtless,  as  a  matter  of  aggra- 
vation should  a  repetition  of  the  offence  occur, 
but  not  capable  of  being  used  as  the  foundation 
of  any  future    proceedings   of   a  summary  cha- 
racter on  the  score  of  contumacy  in  case  of  such 
repetition."    Now,  it  is  undoubted  that,  in  many 
instances,  the  Ecclesiastical  Courts  have  satisfied 
themselves  in  criminal  suits   wich  admonishing 
the  defendant    to   abstain   in    future   from  the 
conduct  or  neglect  which  may  have  been  charged 
against  him  as  an  ecclesiastical  offence,  without 
^ing  thereto  any  specific  punishment  for  the 
past.    The  reason  of  this  becomes  apparent  when 
the  nature  of   these  so-called  crimmal  suits  is 
Averted    tg    and     properly    understood.     The 
powers  and  office  of  the  spiritual  courts  are  correc- 
tional and  disciplinary.  The  primary  and  professed 
object  of   these  criminal  suits  is  not   to  deter 
others,  but  to  enforce  upon  the  defendant  himself 
P^o  talute  anvmm  a  course  of  conduct  no  longer 
open  to  ecclesiastical  censure.    The  refox'mation  of 
the  defendant  being  the  avowed  object,  it  is  quite 
**  niuch,  or  more,  the  purpose  of  the  suit,  from 
the  ecclesiastical  point  of  view,  to  provide  against 


latnre  misconduct  as  to  punish  for  past  excesses. 
'  ^he  language  of  the  citations  and  of  the  sen- 
tences in  use  in  the  Ecclesiastical  Courts  fully 
bears  out  this  statement;  nor  will  it  be  denied 
Vv  anyone  conversant  with  the  ecclesiastical  law. 
Such  a  comparison,  therefore,  as  the  Lord  Chief 
Justice  institutes  between  an  indictment  for 
larceny,  where  the  prisoner  is  charged  with  an 
offence  against  the  Crown  and  dignity  of  the 
Queen,  and  is  punished  for  the  sake  of  example, 
and  a  suit  in  this  court  against  a  clergyman  for 
enforcing  upon  him  a  due  observance  of  eccle- 
siastical law  in  the  performance  of  divine  service, 
is  a  comparison  between  two  things  which  at  the 
very  foundation  have  no  analogy  whatever,  and 
have  little  or  nothing  in  common  but  the  common 
name  of  "  criminal."  Is  it,  then,  possible  to  accept 
the  proposition  of  the  Lord  Chief  Justice  that  a 
**  monition,"  or  order  of  the  court  to  abstain  in 
future  from  particular  conduct  or  practice,  is  an 
order  which  the  court  may  make,  but  cannot 
enforce  P  Let  me  glance  at  some  of  the  cases  in 
which,  without  any  punishment  for  the  past, 
the  court  has  thus  ordered  the  defendant 
to  abstain  or  desist  in  future.  Li  Ba/mea  v. 
Shore  (1  Robertson,  399)  the  suit,  which  was 
a  criminal  one,  came  to  this  court  by  letters 
of  request  from  Exeter.  The  defendant,  a 
clergyman,  was  charged  with  reading  services  and 
preachine  without  a  licence  in  an  unconsecrated 
chapeL  Dr.  Lushington  held  the  charge  proved, 
did  not  sentence  him  to  any  punishment,  but 
admonished  him  "to  refrain  from  offending  in 
like  manner  in  future,"  adding,  "  should  he  be 
guilty  of  a  repetition  of  this  offence  it  will  be  not 
only  an  offence  against  his  diocesan,  but  against 
the  authority  of  this  court ;"  that  is,  not  only  an 
offence  against  ecclesiastical  law,  but  a  contempt 
of  the  authority  which  commanded  him  to  re- 
frain from  committing  it.  Again,  in  the  case  of 
Hodgson  v.  Dillon  (2  Curteis,  388),  a  criminal  suit 
was  instituted  in  the  Consistory  Court  of  London 
against  a  clergyman  for  officiating  in  an  uncon- 
secrated chapel  without  the  licence  of  the  bishop. 
The  promoter  prayed  "  that  the  defendant  should 
be  monished  to  refrain  "  from  so  officiating  in 
future,  and  the  judge  *'  admonished"  him  accord- 
ingly. A  similar  case  occurred  in  a.d.  1789. 
Burton  v.  Wells  (1  Consistory  Reps.  p.  34)  was  a 
criminal  suit  against  Dr.  Wells  for  officiating  in 
Ely-place  Chapel  without  a  licence.  Lord  Stowell 
said,  "  I  must  therefore  pronounce  for  the  juris- 
diction of  the  Bishop  of  London  by  decreeing  that 
Dr.  Wells  has  officiated  without  authority,  and 
direct  a  '  monition  *  to  issue  to  him  to  desist." 
Now,  does  the  Lord  Chief  Justice  really  mean  to 
contend  that  the  monitions  iss  ued  in  these  cases 
were  mere  rebukes  for  the  past,  and  that  if  the 
clergymen  in  question  had  wholly  disregarded  the 
orders  of  the  court  they  might  have  done  so  with 
impunity  P  What  authority,  I  may  ask,  is  there  for 
such  a  doctrine  P  The  language  of  the  learned  judges 
— of  Lord  Stowell,  who,  in  the  case  above  quoted, 
spoke  of  "  excommunication  following  "  upon  dis- 
obedience ;  and  of  Dr.  Lushington,  who  spoke  of 
disobedience  being  an  offence  '*  against  the 
authority  of  the  court" — nay  the  very  language  of 
the  monition  itself,  which  commands  the  defen- 
dant to  abstain  for  the  future  **  under  pain  of  the 
law  and  contempt  thereof,"  are  distinctly  at 
variance  with  any  such  proposition.  It  is  not  to 
be  expected  that  the  mcxiern  reports  would  afford 
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instances  in  whioh  disobedience  to  those  monitions 
was  followed  by  punishment  for  contempt.  Sach 
a  matter,  involving  the  mere  exercise  by  the 
court  of  its  ordinary  powers  for  enforcing 
obedience  to  its  decrees,  would  not  furnish  matter 
for  a  report.  But  it  happens  (again  referring  to 
Mr.  Eothery's  collection  of  cases  in  the  Delegates) 
that  the  older  records  of  the  courts  do  furnish 
such  instances.  The  case  No.  100,  which  was  a 
suit  by  one  Mary  Hewetson  against  a  woman 
named  Chamberlayne  for  adultery  with  Thomas 
Hewetson,  her  husband,  was  promoted  in  the 
Arches  Court  by  letters  of  request  from  the 
Bishop  of  London.  "  The  court  had  previously 
issued  a  monition  forbidding  Thomas  Hewetson 
and  Chamberlayne  to  consort  together  except  in 
public,  and  a  decree  of  excommunication  was 
issued  against  them  for  not  obeying  the 
monition.'  The  Delegates  rejected  the  appeal 
and  issued  a  similar  monition.  The  statute, 
moreover,  of  the  63  Qeo.  3,  c.  127,  which 
was  ''an  Act  for  the  better  regulation  of 
the  Ecclesiastical  Courts  in  England,"  <fec.,  is 
distinctly  opposed  to  the  contention  that  a  moni- 
tion cannot  be  enforced.  For  it  provides  that  in 
all  cases  in  the  Ecclesiastical  Courts,  "  where  any 
person  required  to  comply  with  the  lawful  orders 
or  decrees,  as  well  final  as  interlocutory,  of  any 
such  court  shall  neglect  or  refuse  to  pay  ooedienoe 
to  such  lawful  orders  or  decrees,  it  shall  be 
lawful  for  the  judge  to  pronounce  such  person 
contumacious  and  in  contempt,"  and  to  signify  the 
contempt  to  the  Court  of  Chancery  with  the  con- 
sequence of  imprisonment.  But  the  most  singular 
aspect  of  the  Lord  Chief  Justice's  proposition 
remains  to  be  stated.  He  admits  that  a  monition 
is  a  common  process  in  constant  use  in  the  Eccle- 
siastical Courts,  both  in  civil  and  criminal  pro- 
ceedings, "  as  incidental  to  procedure,"  and  as  a 
means  of  **  furthering  the  progress  of  a  suit,"  and 
he  does  not  deny  that  such  monitions  may  be  and 
are  universally  enforced  by  the  court,  if  not 
obeyed  ;  while  he  asserts  that  a  "  monition  "  form- 
ing the  definitive  sentence  of  the  court  need  not  be 
obeyed  and  cannot  be  enforced  by  the  oourt.  So 
that  there  are  two  kinds  of  admonitions — one  of  a 
peremptory  character,  not  to  be  disregarded  with- 
out the  liability  to  punishment,  and  another  of  a 
harmless,  and  I  might  add  useless  character,  and 
which  may  be  set  at  naught  with  safety.  And  yet 
the  "  monitions  "  in  all  cases  are  the  same,  and  are 
formal  documents  issued  under  the  seal  of  the 
court  in  precisely  similar  language,  and  in  all  cases 
they  command  a  particular  thing  to  be  done  or 
abstained  from  "  under  pain  of  the  law  and  con- 
tempt thereof."  I  have  thought  it  right  thus 
to  refute  this  proposition  of  the  Lord  Chief 
Justice — ^viz.,  that  the  monitions  of  the  court  may 
be  disobeyed  with  impunity,  because,  if  it  should 
go  forth  to  the  public  with  his  high  sanction  and 
uncontradicted,  it  would  undermine  the  authority 
of  this  court  in  some  of  its  most  useful  functions. 
But  I  have  not  lost  sight  of  the  fact  that  in  this 
suit  against  Mr.  Mackonochie  the  further  question 
arises  whether  the  power  of  this  court  to  punish 
the  defendant  for  disobeying  the  monition  and 
repeatmg  his  original  offence  is  limited  to  the 
imprisonment  authorised  by  the  statute  of 
George  III.,  or  whether  it  extends  to  punishing 
him  by  suspension.  Having  expressed  myself  very 
fully  upon  this  subject  on  a  former  occasion,  1 
forbear  to  recur  to  it.    The  only  remark  I  have 


to  make  upon  it  is  that  the  sentence  of  suflpension 
in    Mr  Mackonochie's  case  was  intended  to  be 
passed  upon  him,  not  only  for  his  contempt  in  dis- 
obeying the  monition,  but  also  for  his  breach  ol 
the  ecclesiastical   laws  in  the  repetition  of   hia 
original  offence.    And  some  pains  were  taken  in 
drawing  up  the  order  of  this  court  (which  I  majr 
add  was  not  in  existence  until  after  the  rule  fiisi 
for  a  prohibition  had  been  granted)  to  make  this 
intention    clear    and    unambiguous,    with    what 
success   it  remains  for  others  to  decide.      One 
point,  and  one  point  only,  remains,  and  I  notice 
it  the  more  particularly  because  from  the  report 
which  I  have  seen  of  the  judgment  in  the  Queen^s 
Bench  Division  it  appears  to  have  been  the  one 
particular    point    upon    which    (subject     to    a 
general  agreement  with  the  Lord  Chief  Justice) 
Mellor,    J.  rested    his   judgment.      This   court, 
it   is   argued,  has  no  original  jurisdiction,    and 
its  jurisdiction  in  the  present  case  arises  solely 
under,  the  letters  of  request  from  the  Bishop  of 
London.    The  bishop,  it  is  said,  oould  only  reauest 
this  court  to  deal  with  offences  committed  before 
the  letters   of  request  were  issued,  and,  conse- 
quently, oould  only  confer  upon  this  court  a  juris- 
diction to  punish  those  offences  without  regard  to 
the  future.     I  pass  by  the  question  whether  the 
archbishop  has  or  has  not  an  original  jurisdiction 
within  his  province  subject  to  the  bill  of  citations ; 
and,  assuming  the  jurisdiction  of  this  court  to  be 
conferred  by  the  letters  of  request,  1  will  answer 
the  above  objection  in  a  few  words,  both  on  prin- 
ciple and  on  authority.    The  bishop,  if  this  suit 
had  been  commenced  in  the  Consistory  Courts 
would  have  had  authority  not  only  to  punish  for 
the  past,  but  to  admonish  for  the  future,  such 
being  the  practice  of  the  Ecclesiastical  Courts ;  and 
when  the  bishop  requested  the  jud^  of  the  Court 
of  Arches  to  institute  the  suit  in  this  court,  where 
the  same  practice  prevails,  he  invoked  the  exer- 
cise in  the  Court  of  Arches  of  the  same  powers 
and  jurisdiction  that  he  himself  would  have  exer- 
cised if  the  suit  had  been  instituted  in  his  own 
court.  And  with  regard  to  authority  I  am  satisfied 
with  pointing  out  that  the  two  cases  of  FendaU  v. 
Wilson  and  the  Bishop  of  Salisbury  v.  WiUiams,  in 
which  Dr.  Lushington  admonished  the  defendant  not 
to  offend  in  future,  were  both  cases  coming  to  him 
by  letters  of  request,  as  also  were  the  two  cases  above 
quoted  of  Blakemore  v.  Brider  and  Field  ▼.  Gotens^ 
in  both  of  which  Sir  John  Niooll  did   the  same 
thing,  while  the  practice  of  the  Bishop's  Court  in 
this  matter  is  evidenced  by  the  case  above  quoted 
of  Oo»  V.  Ooodday,  where  Lord  S  to  well  did  the 
same  thing ,  in  the  Consistory  Court  of  London. 
Having  thus  vindicated  the  practice  of  the  Eccle- 
siastical Courts,  and  proved  the  existence  during 
the  whole  time  over  which  any  reports  of  ecclesias- 
tical cases  extend,  and  even  a  century  earlier,  of 
the  very  procedure  which  the  Lord  Chief  Justice 
has  denounced  as  a  modern  invention,  1  may  veiy 
properly,  1  think,  pass  by  without  comment  the 
following  exhortations  to  judicial  duty.    A  judge 
"  cannot  set  himself  above  the  law  which  he  has 
to  administer,  or  make  or  mould  it  to  suit  the 
exigencies  of  a  particular  occasion ;  "   "  it  may  be 
that  this  summary  jurisdiction  would  be  exceed- 
ingly useful  in  order  to  prevent  erratic  clergy- 
men from  setting  the  law  at  defiance,  and  retain- 
ing benefices  in  a  church  the  rules  and  ritual  of 
which  they  habitually  disregard,  if  the  Legisla- 
ture should  thiuk  proper  to  create  it.      But  its 
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possible  utility  afEords  no  jastificatioa  for  usurping 
ifc,  and  expediency  is  a  new — and  I  mast  say  to 
me  strange — ;-ground  to  assign  for  upholding  the 
exercise  of  assumed  judicial  authority  when    it 
cannot  be  shown  to  exist  in  point  of  law."     The 
impataiion    here    apparently  conveyed    is    that 
the   Ecclesiastical   Goarts    have    wilfully     over- 
stepped   their    legal    authority  and    adopted    a 
novel  procedure  because  it  was  '*  exceedingly  use- 
fal."      I    say    apparently,    for    I  should    be   as 
little    willing    to    believe    that    this    was     the 
real  meaning  of  the  Lord  Ghief  Justice  as  I  should 
be  to  suppose  that  in  the  novel  power  which  he 
has  himself  "  usurped  "  he  contemplated  a  useful 
means  of  extinguishing  the  Ecclesiastical  Gourts. 
But  I  must  be  permitted  to  draw  one  practical 
lesson  from  the  Lord  Ghief  Justice's  misconcf.-p- 
tion  of  ecclesiastical  practice.     Speaking  of  him- 
self, he  says,  "  I  have  to  deal  with  a  branch  of  law 
with  which,  as  a  common  law  judge,  I  am,  of 
course,  though  I  have  taken  the  utmost  pains  to 
make    myself    master    of    the    authoritios,    less 
fihmiliar ;"  and  again,  he  says :  "  I  have  gone  care- 
fully  through  all   the   writers,  certainly   all  the 
writers  of  authority,  who  have   written    on    the 
subject  of    ecclesiastical    jurisdiction    since    the 
Beformation,  and  have  not  only  found  no  autho- 
rity for  the  exercise  of  such  a  power,  but  not  even 
a  trace  of  it."     That,  after  a  search  so  lal)ui'Loiis,  a 
practice  which  has  all  along  been  familiar  in  tliose 
courts  should  have  e8ca{,)ed  attention,  and  that  it 
should  have  been  possible  to  corapiire,  as  analo- 
gous to  one  another,  these  disciplinary  suits  in 
the  Ecclesiastical   Gourts   with   indictments    for 
breaches  of  criminal  law  must  afford  matter  for 
Borprise.    But  what  a  light  does  it  not  shed  upon 
the  system  newly  asserted  of  a  court  whoso  func- 
tion it  is  to  administer  one  branch   of  the  law 
sitting  in  judgment  upon  the  practice  and  proce- 
dure of  another  court  which  administers  a  wholly 
different  branch  of  the  law  !     And  if  the  highest 
ability,  the  most  extended  industry,  and  what  all 
must   know   to  be   the  most  earnest  desire  and 
intention     to    arrive    at    a     right    conclusion, 
can    only    produce    a    result     so   much    to    be 
deplored,    what    hope    will   there    be    in    future 
for  the   Ecclesiastical    Gourts  when    their  prac- 
tice may  come  to  be  handled  by  ability  less  ex- 
ceptional and  with  industry  less  marked  ?     I  can- 
not close  these  observations  without  a  word  upon 
'^hat  has  been  called  the  "summary"  nature  of 
the  proceeding  under  which  Mr.  Mackonochio  has 
been  punish^.     For  my  own  part,  I  should  be 
loth  to  adopt  any   procedure    unless    absolutely 
forced  upon  me  by  the  law,  even  thouiijh  it  were 
exceedingly  useful,  if  it  bore  unjustly  on  the  de- 
fendant or  diminished  in  any  degree  his  means  or 
opportunities  of  legitimate  defence.     "Though  a 
niurderer  should  be  taken  red  handed  in  the  act," 
says  the  Lord  Ghief  Justice,  "  if  there  is  a  tiaw  in 
the  indictment  the  criminal  must  have  the  benefit 
0*  it."    Alas  that  this   should  bo  so !     For  this 
jWaes  of  defence  1  have,  I  confess,  no  sympathy. 
ihe  picture  of  law  triumphant  and  justice  pros- 
trate is  not,  I  am  aware,  without  admirers.     To  me 
It  IB  a  sorry  spectacle.     The  spirit  ot  justice  does 
not  reside  in  formalities   or    words,  nor   is   the 
tnamph  of  its  administration  to  be  found  in  suc- 
cessfully picking  a  way  between   the   pitfalls  of 
jechnicahty.    After  all,  the  law  is,  or  ou«ht  to  be, 
but  the  handmaid  of  justice;    and  inflexibility, 
^nich  is  the  most  bcco^^iiig  robe  of  the  latter, 


often  serves  to  render  the  former  grotesque.    But 
any  real  inroad  upon  the  rights  and  opportunities 
for  a  defence  of  a  person  charged  with  a  breach  of 
the  law   whereby  the  certainty  of  justice  might 
be    imperilled    I    conceive  to    be   a    matter   of 
the    highest     moment.     I    am,     therefore,     not 
contented     with     having     shown     these     pro* 
ceedings   to   be  sanctioned   by  ecclesiastical  law 
without  pointing  out,  in  addition,  that  they  are 
wholly  consonant  with  justice.     The  word  "  sum- 
mary "  is  apt  to  convey  a  false  impression.     In 
the  criminal  courts  of  the  country  to  convict  by  a 
summary  proc-'eding   is   to   withdraw   from    the 
defendant  the  advantage  of  a  jury.  In  the  common 
law  courts  to  deal  with  a  matter  "  summarily  on 
motion  "  implies  the  substitution  of  affidavits  for 
witncNses,   and   very  often   the  exclusion   of  an 
appeal.     But  the  so-called  **  summary  "  proceed- 
ing  against  Mr.  Mackonochie  in  this  court  has 
excluded    nothing,   it    has   deprived  him    of    no 
advantage,  and   placed  him   in  no  respect  in   a 
different  position  from  that  which  he  would  have 
occupied   had  his  offences  been  adjudicated  upon 
under  a  fresh  set  of  articles  in  a  fresh  suit.     Had 
Mr.  Mackonochie  chosen  to  appear  he  would  have 
had  the  smie  opportunity  of  calling  witnesses,  the 
same  opportunity  of  arguing  any  points  of  law, 
and  the  same  means  of  defending  himself  in  all 
res[)ects  u»  the  proceedings  in  a  fresh  suit  would 
have  given  him.     The  Lord  Ghief  Justice,  indeed, 
says   he   would   have   had   no  appeal;    but  this, 
again,  is  surely  an  error,  for  all   orders  of  this 
court,  however  trifling,  were  by  the  old  ecclesi- 
tical  law  matters  of  "  grievance  "  and  appeal,  and 
the  Church  Discipline  Act  gives  an  absolute  right 
of    append   against   all  definitive   senteuces,  and 
an  appeal  with  leave  of  the  judge  (which  is  never 
refused     unless    purely    vexatious)    against    all 
interlocutory    orders.       The      whole     difference, 
then,   between    the   procedure    which    has    been 
adopted  and  that  which  the   Lord  Ghief  Justice 
says  should  have  l>een  adopted  lies  in  this,  that  if 
a  fresh  suit  had  been  instituted  Mr.  Mackonochie'i 
offences  would  have  been  charged  against  him  in 
the  formal  language  of  a  paper  lieaded  "  Articles," 
whereas  in  tlie  pri'>eut  suit  the  same  offences  were 
charg(}d  against  him  in  language  equally  precise 
and    deOnite    in    a    paper    headed     "  Notice    of 
motion,"    this   latter    being    accompanied    by  an 
advantai^e    which  fresh  articles  would  not  have 
given  him — nam^dy,  the  affidavits  of  the  witnesses 
who  were  to  prove  the  case  against  him.     On  the 
other  hand  the  additicmal  expense  and  delay  which 
a  fresh  suit  necessarily  to  some  extent  involves 
are    avoided.       The     designation,     therefore,    of 
"  summary,"  the  meaning  of  which  in  these  cases 
is  thus  reduced  t-;  "  speedy  and  inexpensive,"  in- 
stead of  being  a  reproich  to  this  form  of  proceed- 
ing, is  very  much  to  its  credit.     The  further  ob- 
jections which    have   been   ingeniously  suggested 
against    it — namely,   th.it   the    def'eudant    might 
have    removed    to   another    h-nn^fice   out   of    the 
original  diocese,  or,  what  would   be   a   more  for- 
midable coii?^iderati(»n,  out  of  the  province,  may 
be  pro[)erly  dtiilt  with  when  such   a  case  arises. 
In  such  a  i*a^e,  as  also  in  case  of  a  great   lapse  of 
time  after  the   issuing  of  the  monition   before  it 
was    di^obe)\Mi,    it    would    be    quite    competent 
to    the  court    to    re(|uire    a    fresh     suit    before 
taking  compulsory    or    penal    measures.     The.-e 
considerations     make    it     abundantly     clear,     I 
thiuk,    that  this   form   of    p    'oecdin^  by  "  lr^r.^ 
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nition/'  which   is  analogous    to    the   prooednre 
by  injanotion,  or   perpetoal    injunotion   in    the 
Goorts  of  Equity,  is  conformable  to  justice,  wIkIc 
it  is  not   opposed  to  the  security  or  eren  the 
interests  of  a  defendant.    This,  though  it  forms 
no  reason  for  adopting  sach  a  proceeding  without 
the  sanction  of  the  law,  is  a  very  good  reason 
for  upholding  h  vben  it  has,  as  I  have  already 
shown   it   has,    tbau    s:inction.     Regarding   the 
criminal  aspect  of  these  snits  against  clergymen, 
it  is  not  out  of  pla  je  to  remark  ihat  the  nature  of 
the  punishments  inflicted  in  them,  even  in  extreme 
cases,  does  not  extend  beyond  a  deprivation  of 
their  preferment  in  a  charch  the  constitutions  and 
laws  of  which  they  may  have  violated,  p.nd  in  the 
ease  of  significavit  an  imprisonment  wh'ch  termi- 
nates as  soon  as  they  deelare  themselves  willing 
to  conform  to  those  laws.    I  have  dwelt  thus  at 
large    upon   the    judgment  pronounced  in  Mr. 
Mackonochie's  case,  becaase  I  conceive  that  the 
independence  of  this  tribilnal  in  matters  regarding 
its  own  procedure  demanded  an  adequate  protest 
against  the  invasion  thereby  made  upon  it.    But 
the  Queen's  writ  of  prohibition,  however  unad- 
visedly issued,  must  command  both  obedience  and 
respect     And,  as  I  cannot  proceed  to  punish  Mr. 
Edwards,  the  defendant  in  this  case,  by  imprison- 
ment without  the  chance  of  running  counter  to  I 
the  principles  which  have  been  acted  upon  in  the 
case  of  Mr.  Mackonochie,  and  possibly,  if  not  pro- 
bably, inviting  another  prohibition,  I  think  it  best 
for  all  parties  to  hold  my  hand  and  decline  to  pro- 
ceed to  compulsory  measures  at  present. 


GBOWV  GASES  BESEBVSD. 


Satwdcuy,  Nov.  16, 1878. 
(Before  Ejsllt,  G.B.,  Denman,  Lindlet,  Manistt, 

and  Hawkins,  JJ.) 

Beg.  v.  Tbeadgold.  (a) 
JwriedieUon  —Venue — Embezzlement 
It   wa-8  the  duty  of  the  prieoner,  a  commercial 
tra/oeUert  to  remit  dc'ly  to  his  em/ployers,  who 
resided  in  London,  the  moneys  which  he  collected, 
without  reduction.     The  prisoner,  on  ths  Ist  cmd 
^nd  March  1878,  collected  at  Newark  two  sums 
of  money  which  he  did  not  remit  or  account  for 
ml    the  first  week  "'.i  April,  when  one  of  his 
employers  went  to  Orantacvm  where  the  prisoner 
resided,  saw  him,  and  taxed  him  with  receiving 
moneys  and  not  accotmting  to  them  for  them. 
The  prisoner  then    and    there  handed    to    his 
empuyyer  a  llsv  of  moneys  he  had  collected  and 
not  amounted  for,  including  the  above  two  biMms. 
There  was  no  evid&nce  thai  the  prisoner  returned 
to  Grantham  on  either  of  the  days,  or  at  what 
time  of  the  respective  days  hereceived  the  two  sums 
ofm^mey.    Me  wa^  indicted  and  conmcted  at  the 
borough    of  Graniha/m    Quarter    Sessions  for 
embezzling  the  above  two  sums  of  m>oney. 
Held  thai  the  convietion  was  bad,  as  there  was  no 
evidencs  of  any  emhezzlememt  within  the  borough 
of  Gra/ntham. 

Gase  reserved  for  the  opinion  of  this  Gourt  by 
the  Becorder  of  the  borough  of  Grantham,  Notts. 
The  prisoner  was  tried  before  me  at  the  sessions 
held  for  the  boroagh  of  Grantham,  on  the  23rd 
July  1878,  on  an  indictment  charging  him  with 

(t>)  Seported  by  Jobjbt  THOMrsoK,  Esq.,  Burister-at-lAW. 


having  in  the  borough  of  Grantham  embezzled 
the  several  sums  of  2L  5«.  and  6L  lU.  6d.  re- 
spectively, the  property  of  Nathan  Defries  and 
another,  his  masters. 

The  prisoner  was  employed  by  the  prosecuton 
as  a  commercial  traveller  under  a  written  W^ 
ment,  by  which  he  was  bound  to  remit  daily, 
without  any  reduction  whatsoever,  any  moneys 
collected  by  him  on  their  account. 

On  the  1st  and  2nd  March  1878  the  prisoner 
being  then  at  Newark,  in  the  course  of  his  ooca- 
pation  as  commercial  traveller,  received  on 
account  of  his  masters  the  sum  of  2Z.  5s.  finom  one 
H.  Slater,  and  the  sum  ot  61.  I  la.  6d.  from  Thomas 
Edwards  respectively.  He  never  accounted  to 
them  for  the  money,  or  informed  them  that  he 
had  received  it  except  as  hereafter  stated. 

It  was  proved  that  the  prisoner  resided  at  Gran- 
tham, but  there  was  no  evidence  to  show  that 
he  returned  to  Grantham  on  either  of  the  d|ay8, 
or  at  what  time  on  the  respective  days  he  received 
the  said  several  sams  of  money. 

It  was  within  tbe  knowledge  of  the  jury  that 
Newark  was  foui  lieen  and  three-quarter  miles  from 
Grantham,  and  within  easy  access  of  it  by  train, 
although  no  formal  proof  was  given  of  the  fact. 

In  the  first  week  in  April  1878  Nathan  Defrics, 
one  of  the  prisoner's  empjloyers,  proceeded  to 
Grantham  and  had  an  in^rT?ew  with  the  prisoner 
there ;  and,  on  taxing  him  with  receiving  money 
on  account  of  his  employers  which  he  had  not 
accounted  for  to  them,  the  prisoner  handed  to  the 
said  Nathan  Dories  a  list  of  amounts  he  had 
received  and  not  accounted  for,  in  which  bst  the 
two  items  of  21.  bs.  and  61  lU.  6d.  appeared. 

Upon  the  above  facts  it  was  contended,  on 
behalf  of  the  prisoner,  that  the  indictment  failed 
of  proof,  the  embezzlement,  if  embezzlement  there 
was,  having  been  committed  at  Newark,  in  the 
county  of  Nottingham,  where  the  money  wu 
received  and  appropriated  hj  him,  and  not  st 
Grantham,  in  the  county  of  Lincoln. 

On  the  part  of  the  prosecution  it  was  contended 
that  the  venue  was  well  laid  at  Grantham,  the 
offence  having  been  commenced  at  Newark  and 
completed  at  Grantham ;  and  that,  by  virtue  d 
the  statute  7  &  8  Geo.  4,  c.  64,  s.  12,  a  person  may 
be  tried  either  in  the  county  in  which  he  began  or 
that  in  which  he  completed  the  offdnce. 
I  overruled  the  objection,  holding  that,  as  the 

grisoaer  lived  at  Grantham,  but  a  short  distance 
'om  Newark,  there  was  evidence  from  which 
the  jury  might  infer  that  the  prisoner  would 
return  home  from  Newark  on  the  day  he  re- 
ceived the  mooey ;  and  that,  as  it  was  his  duty  U) 
remit  daily  the  money  he  collected,  the  failure  to 
do  so  was  sufficient  evidence  of  embezzlement, 
and  I  declined  to  withdraw  the  case  from  the 
jury. 

The  prisoner  was  found  guilty,  and  I  pass  i 
sentence  upon  him,  reserving  the  point  as  to  the 
venue,  and  admitting  him  to  bail  pending  the 
decision  of  it  by  the  court. 

The  question  reserved  is  whether,  under  the 
circumstances  above  disclosed,  the  venue  was  well 
laid  in  Grantham.  If  the  court  should  be  o^ 
opinion  that  it  was,  the  conviction  to  stand ;  or,  ii 
of  the  contrary  opinion,  to  be  quashed. 
1  Wm.  Johm  Ewins  Bbkmktt. 

I       W.  J.  Smith  for  the  prisoner.—There  was  no 
I  evidence  that  the  prisoner  returned  to  GrantfaftiB 
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before  the  first  week  in  April,  and  the  receipt  of 
the  moneys  w«s  a  month  previously  at  Newark. 
The  alleged  embezzlement  consisted  m  the  fact  of 
noD-acoonnting,  bat  at  Grantham  he  did  acoonnt 
foi  the  receipt  of  the  moneys.  It  is  tme  that  it 
was  his  duty  to  have  remittea  daily  the  moneys  he 
had  collected  without  any  redaction,  and  it  does 
not  appear  that  he  was  ever  at  Grantham  between 
the  time  of  receiving  the  money  and  the  first  week 
in  April.  [Hawkins,  J. — The  only  statement  in 
the  case  bearing  on  this  is,  that  the  prisoner  lived 
at  Grantham.  Dbnman,  J.  —  Where  did  the 
prisoner  feloniously  appropriate  the  moneys  to  his 
own  use  P]  From  the  case  it  is  impossible  to  say, 
but  it  does  not  appear  that  he  did  so 
appropriate  them  at  Grantham.  [Kbllt,  (J.B. — 
It  lies  on  the  prosecution  to  show  that  the 
embezzlement  took  place  at  Grantham.]  He  then 
cited  the  recent  case  of  Beg.  v.  Bogers  (14  Gox 
C.  (J.  22 ;  47  L.J.  11,  M.O.),  and  the  case  of  Reg,  v. 
Mwrdoch  (2  Den.  0.  {\  298 ;  5  (^ox  0.  0.  360).  In 
the  present  case  the  evidence  pointed  to  an  em- 
bezzlement at  Newark,  if  there  was  any  embezzle- 
ment at  all,  but  th^re  was  no  evidence  of  any  em- 
bezzlement at  Grantham. 

No  counsel  appeared  to  argue  for  the  prosecu- 
tion. 

Kellt,  G.B. — This  conviction  must  be  quashed. 
There  was  no  evidence  at  all  which  showed  the 
completion  of  the  offence  of  embezzlement  at 
Grantham.  It  is  quite  consistent  with  the  facts 
stated  in  the  case  that  there  was  probably  an  act 
of  embezzlement  at  Newark  but  even  that  is  not 
clear.  The  case  states  that  the  prisoner  resided 
at  Grantham,  ard  that  there  was  no  evidence  to 
show  that  be  rcuumed  to  Grantham  on  either  of 
the  days  he  received  the  several  sums  of  money. 
It  further  states  that  in  the  first  week  of  April  one 
of  the  prisoner's  employers  proceeded  to  Grantham 
and  had  an  interview  with  uhe  prisoner  and  taxed 
him  with  receiving  moneys  which  he  had  not 
accounted  for  to  them,  and  that  the  prisoner 
handed  to  him  a  list  of  amounts  he  had  received 
and  not  accounted  for,  in  which  list  the  two  items 
charged  in  the  indictment  appeared,  and  there  the 
evidence  stops.  It  is  impossible  to  say  upon  these 
facts  that  there  was  any  evidence  of  embezzlement 
at  Grantham,  and  therefore  under  the  circum- 
stances the  conviction  must  be  quashed. 

Dehmah,  LoTDLBT,  Manistt,  and  Hawkins,  JJ., 
concurred. 

OowoiUion  qwuikdA. 

Baiwrday,  Nov.  16, 1878. 

(Before  Ejbllt,  G.B.,  Denman,  Lindlet,  Manibtt, 

and  Hawkins,  JJ.) 

Beg.  v.  Thomas  Hughes,  (a) 

Larceny — Recent  poseeeeion — Evidence  for  the  jury, 

A  hctg  was  left  hy  the  owner  on  a  Saiv/rday 
night  near  to  a  place  where  the  prisoner  and 
two  other  persons  were  at  the  time.  The  pri- 
soner passed  hy  the  phice  on  his  way  home, 
and  shortly  afterwards  ene  of  the  other  persons 
followed  in  the  same  direction.  That  perstm  and 
the  prosecutor  then  met  the  prisoner  coming  hack 
to  kis  horns  from  the  opposite  direction,  and 
being  questioned  he  denied  aU  knowledge  of  the 
hitg,  and  said  thai  he  hod  heen  into  the  neighbour' 
ing  wood  for  firewood.    Thewood,  the  prisorker's 

(a)  Bflporfted  by  Jokh  Tkokfbov,  Esq.,  Bsnister-at-Law, 


cottage,  cmd  some  disusedfarm  buildings  near  it 
were  then  searched,  vnthout  success.  On  the 
Monday  morning  the  hag  was  found  in  a  hay- 
loft  in  one  of  the  disused  farm  buildings  near  to 
the  highway.  There  was  no  door  to  it,  and 
passers-by  had  easy  access  to  it.  The  prisoner 
was  then  taken  into  custody  for  stealing  the  bag, 
and  said  to  the  constahle,  after  previously  denying 
he  had  taken  the  bag,  "I  suppose  I  shall  get  a 
month  for  this/*  and  made  use  of  some  other  words 
of  no  more  definite  msaning. 

The  Chairman    left  aU  the  facts  to  the  jury  as 
evidence  from  which  they  might  infer  that  the 
prisoner  had  had  possession  of  the  bag,  and  di- 
rected (hem,  if  they  fmni  so,  to  treat  the  case  a$ 
one  of  recent  possession^ 

Held,  that  the  Ohairman*s  ruling  was  wrong^  and 
that  he  ought  to  hone  directed  an  a^uittal. 

At  the  General  Quarter  Sessions  of  the  peace 
for  the  county  of  Denbigh,  holden  at  Denbigh  on 
the  11th  day  of  April  1878,  the  prisoner  was 
indicted  for  stealing  a  bag  containing  a  number  of 
articles,  the  property  of  one  David  Vaughan. 

It  was  proved  at  the  trial  that  a  few  minutes 
before  the  bag  was  missed, which  was  about  10  p.m. 
on  Saturday  the  12th  Jan,  the  prisoner  and  two 
other  men,  named  Thomas  Bagnall-  and  William 
Ba^all,  were  near  a  wall  by  the  road  side  on 
which  it  had  been  placed  by  the  prosecutor's  wife 
while  she  went  into  a  shop  close  by,  but  none  of 
the  three  men  were  seen  in  possession  of  the  bag 
at  that  or  any  other  time. 

The  prisoner  passed  the  waU,  where  the  bag  was 
placed,  on  his  way  home,  and  shortly  afterwards 
William  Bagnall  followed  him  in  the  same  direc- 
tion. 

After  passing  the  prisoner's  cottage,  William 
Bagnall,  and  the  prosecutor,  David  Yaughan, 
met  the  prisoner  coming  back  to  his  cottage  from 
the  opposite  direction.  When  questioned,  the 
prisoner  denied  all  knowledge  of  the  bag,  and 
stated  that  he  had  been  into  a  neighbouring  wood 
tiO  fetch  firewood. 

It  was  proved  on  cross-examination  that  the 
owner  of  this  wood  allowed  his  workpeople  to 
collect  firewood  for  their  own  use  there,  and  also 
that  the  prisoner  had  formerly  worked  for  him, 
but  was  not  doing  so  at  the  time  in  question. 

William  Bagnall  and  the  prosecutor  David 
Yaughan,  in  company  with  the  prisoner,  searched 
the  wood,  the  prisoner's  cottage,  and  some  disused 
farm  buildiug^  at  the  back  of  his  cottage  for  the 
bag,  which  could  not  be  found. 

On  the  Monday  following  the  bag  was,  however, 
found  by  the  police  constable  in  an  old  hayloft, 
one  of  the  disused  farm  buildinscs  mentioned 
above. 

These  disused  buildings,  including  the  hayloft, 
belonged  to  an  adjoining  farm  in  the  occupation  of 
a  person  of  the  name  of  Griffith,  and  were  not  con- 
nected with  the  prisoner's  cottage  or  garden  other- 
wise than  that  he,  aa  well  as  others,  had  access  to 
them.  The  hayloft  had  no  door,  and  was  near 
the  high  road. 

The  prisoner  was  a  farm  labourer,  and  had 
worked  in  the  neighbourhood  all  his  life,  but  there 
was  no  evidence  of  his  having  worked  for  the 
aforesaid  Griffith  or  on  his  farm. 

When  the  bag  was  found  the  constable  took  the 
prisoner  to  the  police  station  at  Buabon,  a  distance 
of  between  four  and  five  miles.  On  their  way  there 
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the  prisoner,  having  previously  denied  to  the  con- 
stable that  he  had  committed  the  robbery,  said, 
"  Well,  it's  no  use,  I  suppose.  I  suppose  T shall  get  a 
month  for  this.  What  ao  you  think  ?**  He  added, 
"  Some  people  get  more  than  others,"  and  after- 
wards said, "  It's  very  odd  ;  people  get  transported, 
and  when  they  come  back  they  begin  the  same 
things  again." 

I  told  the  jury  that  in  a  case  of  larceny,  after 
proving  that  the  goods  were  stolen,  proof  that  they 
were  found  in  the  possession,  or  under  the  con- 
trol of  the  prisoner  shortly  afterwards,  and  that  he 
did  not  give  a  satisfactory  account  of  the  manner 
in  which  he  came  by  them,  is  good  presumptive 
evidence  of  the  prisoner  having  stolen  them.  I 
directed  the  jury  to  apply  this  rule  to  the  present 
case,  and  to  take  the  evidence  and  tho  whole  of 
the  circumstances,  together  with  the  prisoner's 
statements  into  their  consideration,  and  say 
whether  he  was  guilty  or  not  guilty  of  the  offence 
charged  against  hira. 

The  counsel  for  the  prisoner  took  exception  to 
this  direction  on  the  ground  that  there  was  no 
evidence  to  go  to  the  jury  to  show  that  the  bag 
was  ever  in  the  possession  or  under  the  control  of 
the  prisoner,  so  as  to  raise  a  presumption  of  his 
guilt  from  his  not  giving  any  account  ot  it. 

I  declined  to  alter  my  direction  to  the  jury, 
being  of  opinion  that,  under  all  the  cir- 
cumstances, there  was  evidence  sufficient  to  justify 
my  direction,  and  the  application  of  the  above  rule 
BO  as  to  raise  a  presumption  of  the  prisoner's' 
guilt. 

The  jury  found  him  guilty,  and  he  was  admitted 
to  bail  to  appear  to  receive  judgment  at  the  quarter 
sessions  of  the  peace  to  bo  holden  for  the  county 
of  Denbigh  when  called  upon. 

The  opinion  of  the  Court  for  the  Consideration 
of  Crown  Cases  Reserved  is  requested  whether 
there  was  any  evidence  which  ought  to  have  been 
left  to  the  jury  that  tho  bag  had  been  in  the  pos- 
session or  under  tho  control  of  tho  prisoner,  so  as 
to  make  the  aforesaid  rule  applicable  to  this  case. 

If  the  Court  should  be  of  opinion  that  there  was 
any  such  evidence  for  the  jury,  the  conviction  to 
stand;  if  of  a  contrary  opinion,  to  be  quashed. 

Thomas  Hughes,  Chairman. 

No  counsel  appeared  to  argue  on  eitlier  side. 

Kelly,  C.B. — The  question  res-rved  for  our 
decision  is  whether  there  was  any  evidence  which 
ought  to  have  been  left  to  the  jury  that  the  bag 
had  been  in  the  possession  of  the  prisoner,  or 
under  the  control  of  the  prisoner,  so  as  to  make 
the  rule  alluded  to  applicable  to  this  case.  We 
can  find  no  evidence  that  the  bag  had  been  in  the 
possession  of  the  prisoner  or  under  his  control; 
an4  therefore  the  conviction  must  be  quashed. 

Denman,  J. — I  am  of  the  same  opinion.  If  the 
case  had  been  Icfo  in  a  different  way  to  the  jury 
there  might  have  been  something  for  them  to  con- 
sider, viz.,  the  statements  made  by  tho  prisoner  to 
the  police  constable.  But  with  re>p»'Ct  to  tlie 
direction  of  the  chairrn.m,  that  the  jury  ini;£ht 
proceed  to  consi.lur  tho  case  on  the  basis  of  the 
doctrine  of  recent  possession,  there  WiiS  no  evi- 
dence at  all  of  any  pi).->sessi()u  by  the  prisoner. 
The  jury  must,  therefore,  have  been  misled,  and 
the  convietion  cannot  bo  sustained. 

MANihTY,  LiNDLBY,and  Hawkins,  JJ.  concurred. 

Conviction  quaalied. 


Saturday,  Nov,  16, 1878. 

(Before  Kellt,  C.B.,  Denman,  LnmLvr,  Majosit, 

and  Hawkins,  J  J.) 

Req.  v.  Orton  and  others,  (a) 

Prize  fight — ConibcUante  with  gloves  on — Sparring 

match. 

Divers  persons  assembled  in  a  room,  entranos 
money  being  paid,  to  witness  a  fight  between  two 
persons.  Vhe  combatants  fouglU  in  a  ring  wi(k 
gUwes,  each  being  attended  by  a  second^  who 
acted  in  the  satne  way  as  at  prize  fights.  The 
comhatants  ioiight  for  about  forty  minutes  with 
great  ferocity ^  and  severely  punished  each  other. 
The  police  interferpd  and  arrested  tJie  defendants, 
who  were  among  the  spectators. 

Upon  the  trial  of  an  indictment  against  them  for 
unlawfully  assembling  together  for  the  purpose  of 
a  prize  fight,  tlie  chairman  directed  the  jury  ihcd, 
if  it  wai  a  mere  exhibition  of  skill  in  sparring,  U 
was  7iot  illegal ;  but,  if  the  parties  met  intending 
to  fight  till  one  gave  in  from  exhaustion  or  injury 
received,  it  was  a  breach  of  the  law  and  a  prtM 
fight,  whether  the  combatants  fought  in  gloves  or 
not,  and  left  it  to  the  jury  to  swy  whether  U  was 
a  prize  fi^ht  or  not. 

Held,  that  the  jury  were  properly  directed. 

The  following  case  was  reserved  by  Sir  Frederick 
Thomas  Fowke,  Bart.,  (chairman  of  the  General 
Quarter  Sessions  of  the  peace  for  the  coanty  of 
Leicester : 

John  Orton,  William  Burrows,  Alfred  Green- 
field, Henry  Wilkinson,  Charles  Orton,  George 
Orton,  James  Westerman,  Edward  Bodycott, 
William  Cave,  Thomas  Hall,  George  Hardy, 
Henry  Stokes,  Joseph  Collins  {alias  Tug  Wilson), 
and  William  Henry  Neale  were  tried  before  me  at 
the  General  Quarter  Sessions  of  the  peace  for  the 
county  of  Leicester,  held  on  the  15tn  Oct.  1878, 
for  assembling  together  for  the  purpose  of  a  prise 
fight. 

The  iudictmont  contained  six  other  countB, 
three  of  them  for  assaulting  police  constables 
in  the  execution  of  their  duty,  and  three  other 
counts  for  common  assaults  on  the  same  con- 
stables. 

It  was  given  in  evidence  that  the  defendants 
had  assembled,  together  with  others  to  the  num- 
ber of  a  hundred  and  upwards,  in  a  room  in  a 
vacant  building  which  they  had  taken  possession 
of  without  the  consent  of  the  owner;  that  one 
shilling  entrance  was  charged  to  each  person; 
that  then  the  door  was  barricaded  to  prevent 
access  by  the  police  or  any  other  person ;  that  the 
two  defendants  Orton  and  Burrows  were  the 
combatants,  each  was  stripped  to  the  waist,  a 
space  roped  in  for  a  ring,  and  each  oombatant  was 
attended  by  his  second,  on  whose  knee  he  sat  io 
the  intervals  during  the  fight,  and  was  sponged 
and  fanned  by  him  after  the  usual  custom  in 
prize  fights. 

It  was  proved  by  an  eye-witness  that  the  nea 
fought  with  great  ferocity,  in  the  words  of  this 
witness,  "  like  bulldogs  ;"  that  each  was  severely 
punished,  and  that  the  fight  had  lasted  for  nearly 
forty  minutes  when  the  police  came  up,  brought 
there  by  information  of  what  was  going  on,  and 
by  a  largo  and  disorderly  crowd  who  had  as- 
sembled on  the  road  outside  the  building  attracted 
by  what  was  going  forward. 

(a)  Reported  hj  Jomi  Thomfsov,  Esq.,  BBRteter-ai-lAV. 
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The  police,  after  great  resistance,  dnriog  which 
the  assanlte  before  mentioned  were  committed, 
forced  an  entrance  into  the  room  through  tJie 
windows,  when  those  present  attempted  to  escape 
in  any  way  they  conld,  by  do<»  or  window.  The 
two  combatants  and  the  other  twelye  defendants 
were,  however,  arrested. 

It  was  found  that  each  combatant  was  severely 
punished,  and  one  of  them  had  his  ear  bitten 
through.  They  were  highly  exasperated  with 
each  other,  each  calling  the  other  a  coward,  and 
taunting  each  other  with  uniair  fightinsr  so  much 
that  even  Mter  they  were  arrested  and  in  the 
custody  of  the  police,  they  were  with  difficulty  pre* 
vented  from  dosing  with  each  other  and  renewing 
the  fight. 

The  fight  was  for  money,  and  one  of  the  defen- 
dants told  the  policeman  who  had  him  in  charge, 
"  Tou  horve  done  me  out  of  72." 

The  learned  counsel  for  the  defence  contended 
that  thiff  was  a  sparring  match  fought  in  gloves, 
according  to  well-known  rales,  and,  on  the 
authority  of  the  case  of  Beg.  v.  Towng  (10  Oox 
Grim.  Gas.  371)  (a)  was  no  offence  at  law. 

^  I  directed  the  jury  that  this  was  a  correct  defini- 
tion of  the  law,  if  it  were  a  mere  exhibition  of  skill  in 
sparring ;  but  that,  if  the  parties  met  intending  to 
fight  till  one  gave  in  ftom  exhaustion  or  injury 
received,  it  was  a  breach  of  the  law  and  a  prize 
fight,  whether  the  combatants  fought  in  gloves  or 
not,  and  I  left  this  question  to  the  iury :  "  Was 
this  a  sparring  match  or  a  prize  fight  P" 

The  jury  had  the  gloves  used  in  the  fi^ht  before 
them,  and  retired  to  consider  their  verdict,  and  on 
their  return  they  found  that  it  was  a  prize  fight, 
and  that  the  prisoners  were  guilty. 

They  also  found  the  defendantb  Oollins,  Wester- 
man,  and  Bodycott  guilty  of  assaulting  the  police 
in  the  execution  of  their  duty. 

The  learned  counsel  contended  that  I  was  wrong 
in  leaving  the  question  to  the  jury  whether  or 
not  it  was  a  prize  fight ;  that,  as  the  men  fought 
in  gloves,  I.  ought  to  have  directed  the  jury  that 
it  was  therefoi^  a  mere  sparring  match,  and  no 
indictable  offence. 

I  respited  the  sentence,  releasing  the  defendants 
on  bail  for  their  appearance  to  receive  and  abide 
by  the  sentence  of  tne  Oourt  at  the  next  Epiphany 
sessionB  if  the  Court  be  of  opinion  that  I  was  right 
in  thus  leaving  the  case  to  tne  jury. 

The  case  is,  whether  the  question  "  Was  this  a 
prize  fight  or  notP"  was  rightly  left  to  the  jury ; 
or  was  the  fact  that  the  fight  was  with  gloves 
sufficient  to  prevent  the  same  being  an  indictable 
offence  P 

FsBBK.  Thos.  Fowkb,  Chairman. 

Ho  counsel  appeared  to  argue  on  either  side. 

Keilt»  C.B. — ^The  question  in  this  case  is, 
'Whether  the  prisoners  were  guilty  of  the  offence  of 
unlawfully  assembling  together  for  the  purpose  of 
prize  fighting.  The  jury  found  that  this  was  a 
prize  fight.  No  doubt  the  combatants  wore 
gloves ;    but  that  did  not    prevent    them   from 

(a)  Reg,  v.  Young  was  tried  before  Bramwell,  B.  at  the 
Central  Criminal  Court,  and  the  marginal  note  ia  this : 
'There  is  nothing  unlawful  in  a  sparring  exhibition 
uileas  the  men  fight  on  nntil  they  are  so  weak  that  a 
weerons  fall  is  l^ehr  to  be  the  resnlt  of  the  oontinnance 
of  the  game.  Therefore,  except  in  the  latter  case,  death 
OftQsed  by  an  injury  received  during  a  sparring  match 
ooei  not  amonnt  to  manBlanghter." 

}Ub.  Oi^a.— Vol.  JU. 


severely  punishing  each  other.  There  can  be  no 
doubt  tnat,  upon  the  facts,  the  conviction  ought  to 
be  affirmed. 

DfiNMAN,  J. — I  am  of  the  same  opinion.  The 
juiy  examined  the  gloves  in  their  private  room, 
and,  having  the  fact  proved  that  the  combatants 
severely  mauled  each  other,  they  found  rightly 
that  this  was  a  prize  fight.  The  question  was 
entirely  one  for  the  jury. 

LiKDUBT,  Makistt,  and  Hawkins,  J  J.  concurred. 

Oonvietion  affirmed. 


OOUBT  or  AFPBAXiS  OF  KEtmOKT. 


Wednesday,  April  17, 1878. 

COMMONWSALTH  V.  HaWBS. 

EaUraddUon — Thiol  far  (mother  ofence. 

Under  the  extradition  treaiy  of  1842  unih  QreaJt 
Britain^  a  person  swrrendered  to  the  United 
StcUes  by  virtue  of  its  provisions  cannot  be  tried 
ttpon  a  charge  different  from  that  for  which  he 
was  extradited;  and  for  which  his  stmrender 
could  not  hofse  been  demanded. 

Extradition. 

Smith  N.  Hawes  stood  indicted  in  the  Kenton 
Criminal  Court  for  uttering  forged  paper,  for 
embezzlement,  and  upon  four  several  charges  of 
forgery.  He  was  found  to  be  a  resident  of 
London,  Canada,  and  in  Feb.  1877  was  demanded 
hj  the  United  States  and  surrendered  by  the 
Cfanadian  authorities,  to  answer  three  of  the  said 
charges  of  forgex^.  He  was  tried  upon  two  of  the 
indictments  for  forgery,  the  other  two  being  dis- 
missed, and  was  acquitted.  He  was  held  in 
custody,  however,  to  answer  the  charges  of  em- 
bezzlement, &c.,  and  in  Au^st  1877,  he  moved 
upon  affidavit  to  be  released  &om  custody. 

The  Court  (Jackson,  J.)  ordered  that  the  cases 
of  The  OommonweaUh  against  Hawes  for  em- 
bezzlement, &c„  be  continued,  and  the  prisoner 
released  from  custody.  The  Commonwealth 
appealed. 

Moss  (Attorney-General)  and  W.  W.  Olea/ry^  for 
appellant. 
/.  0.  Carlisle  and  /.  W.  Stevenson,  for  appellee. 

LiKDSAT,  C.J.  (after  stating  the  facts). — It  was 
the  opinion  of  the  learned  judge  who  presided  in 
the  court  below,  that  the  tenth  article  of  the 
treaty  of  1842  impliedly  prohibited  the  Govern- 
ment of  the  United  States  and  the  Commonwealth 
of  Kentucky  from  proceeding  to  try  Hawes  for 
any  other  offence  than  one  of  those  for  which  he 
had  been  extradited,  without  first  affording  him 
an  opportunity  to  return  to  Canada,  and  that  he 
could  not  be  lawfully  held  in  custody  to  answer  a 
charge  for  which  he  could  not  be  put  upon  trial. 
A  public  treaty  is  not  merely  a  comp)act  or  bargain 
to  be  carried  out  by  the  executive  and  legislative 
departments  of  the  general  government,  but  a 
living  law,  operating  upon  and  oinding  the  judicial 
tribunals,  state  and  federal,  and  these  tribunids  are 
uuder  the  same  obligation  to  notice  aud  give  it 
effect  as  they  are  to  notice  and  enforce  the  Con- 
stitution, and  the  laws  of  Congress  made  in  pur- 
suance thereof :  (Fed.  Cons.  sect.  2  Art.  6 ;  2  Pet. 
253,  per  Marshall,  C.J.)  When  it  is  provided  by 
treaty  that  certain  Acts  shall  not  be  done,  or  that 
certain  limitations  or  restrictions  shall  not  be  dis- 
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regarded  or  exceeded  by  the  contracting  parties 
the  compact  does  not  need  to  be  supplemented  by 
legislative  or  ezecative  action,  to  authorise  the 
courts  of  justice  to  decline    to   override  these 
limitations,  or  to  exceed  the  prescribed  restric- 
tions, for  the  palpable  and  all  sufficient  reason, 
that  to  do  so  would  be,  not  only  to  violate  the 
public  faith,  but  to  transgress  the  "  supreme  law 
of  the  land."    The  tenth  article  of  the  treatv  of 
1842  is  as  follows :  **  It  is  agreed  that  the  United 
States  and  Her  Britannic  Majesty  shall,  upon 
mutual  requisitions  by  them,  or  their  ministers, 
officers,  or  authorities,  i  espeotively  made,  deliver  up 
to  justice  all  persons  who,  being  charged  with  the 
crime  of  murder,  or  assault  with  intent  to  commit 
murder,    or    piracy,    or   arson,    or   robbery,    or 
forgery,  or  the  utterance  of  forged  paper,  com- 
mittea  within  the  jurisdiction  of  either,  shall  seek 
an  asylum,  or  shall  be  found  within  the  territories 
of  the  other :  Provided,  that  this  shall  only  be 
done  upon  such  evidence  of  criminality  as,  accord- 
ing to  the  laws  of  the  place  where  the  fugitive  or 
person  so  charged  shall  be  found,  would  justify  his 
apprehension  and  commitment  for  trial,  if  the 
crime  or  offence  had  there  been  committed,"  &c. 
Public  treaties  are  to  be  fairly  interpreted,  and 
the  intention  of  the  contracting  parties  to  be 
ascertained  by  the  application  of  the  same  rules  of 
construction  and  the  same  course  of  reasoning 
which  we  apply  to  the  interpretation  of  private 
contracts.    By  the  enumeration  of    seven  well- 
defined  crimes  for  which  extradition  may  be  had, 
the  parties  plainly  excluded  the  idea  that  demand 
might  be  made  as  matter  of  right  for  the  sur- 
render of  a  fugitive  charged  with  an  offence  not 
named  in  the  enumeration,  no  matter  how  revolt- 
ing or  wicked  it  may  be.    By  providing  the  terms 
and  conditions  ,upon  which  a  warrant  for  the  arrest 
of  the  alleged  fugitive  may  be  issued,  and  confining 
the  dutv  of   making  the  surrender  to  cases  in 
which  the  evidence  of  criminality  is  sufficient, 
according  to  the  laws  of  the  place  where  such 
fugitive  IS  found,  to  justify  his  commitment  for 
trial,  the  right  of  the  demanding  government  to 
decidq  finally  as  to  the  propriety  of  the  demand, 
and  as  to  the  evidences  of  guilt,  is  as  plainly  ex- 
cluded as  if  that  right  had  been  denied  oy  express 
^S^^e.     The  precise  purpose  for    which  the 
fugitive  is  to  be  surrendered  is  set  out  in  exact 
and  apt  language,   and   the  Act  negatives,  by 
necessary  implication,  the  right  here  claimed,  that 
the  person  surrendered  may  be  tried  for  an  offence 
different  from  that  for  which  he  was  extradited, 
and  one  for  which  his  surrender  could  not  have  been 
demanded.      The   right  of   one  government    to 
demand  and  receive  from  another  the  custody  of 
an  offender  who  has  sought  asylum  upon  its  soil, 
depends  upon  the  existence  of  treaty  stipulations 
between  them,  and  in  all  cases  is  derived  from, 
and  is  measured  and  restricted  by,  the  provisions, 
express  and  implied,  of  the  treaty.     The  rule 
as     stated    by    Mr.    Lawrence    is :    "  All    the 
right  which  a  power  asking  an  extradition  can 
possibly  derive  from  the  surrender  must  be  what 
IS  expressed  in  the  treaty,  and  all  rules  of  inter- 
pretation require  the  treaty  to  be  strictly  con- 
strued ;  and,  consequently,  when  the  treaty  pre- 
scribes the  offences  for  which  excradition  can  be 
made,  and  the  particular  testimony  to  be  required, 
the  sufficiency  of  which  must  be  certified  to  the 
executive  authority  of  the  extraditing  country, 
the  state  receiving  the  fugitive  has  no  jurisdiction 


whatever  over  him,  except  for  the  specified  crime 
to  which  the  testimony  applies."     This  is  the 
philosoplrf  of  the  rule  prevailing  in  France.    The 
French  Minister  of  Justice,  in  his  circular  of  April 
15,  1841,  said:    "The  extradition   declares  the 
offence  which  leads  to  it,  and  this  offence  alone 
ought  to  be  inquired  into."    The  rule  as  stated  b^ 
the  German  author  Heffter  is,  that  "The  indi- 
vidual whose  extradition  has  been  granted  cannot 
be  prosecuted  nor  tried  for  any  crime   except 
that  for  which  the  extradition  has  been  obtained. 
To  act  in  any  other  way,  and  to  cause  him  to  be 
tried  for  other  crimes  or  misdemeanors,  would  be 
to  violate  the  mutual  principle  of  asylum,  and  the 
silent  clause  contained  by  implication  in  every 
extradition."  And  when  President  IVler  expressed 
the  opinion  that  the  treaty  of  1842  could  not  be 
used  to  secure  the  trial  and  punishment  of  persons 
charged  with  breason,  libels,  desertion  from  mili- 
tary service,  and  other  like  offences,  and  when  the 
British  Parliament  in  1843,  and  the  American 
Congress  in  1848,  assumed  to  provide  that  the 
persons   extradited  by  their  respective  Govern- 
ments   should     be    surrendered    "to   be    tried 
for  the  crime   of   which  such    person  shall  be 
so  accused,"  this  dominant  principle  of  modem 
extradition  was  both  recognised  and  acted  upon. 
This  construction  of  the  tenth  article  of  the  treaty 
is  consistent  with  its  langua^  and  provisions,  and 
is  not  only  in  harmony  with  the  opinions  and 
modem  practice  of  the  most  enlightened  nations 
of  Europe,  and  just  and  proper  in  its  application, 
but  necessary  to  render  it  absolutely  certain  that 
the  treaty  cannot  be  converted  into  an  instrument 
by  which  to  obtain  the  custody  and  secure  the 

Eunishment  of  political  offenders.    Hawes  placed 
imself  under  the  guardianship  of  the  British 
laws  b^  becoming  an  inhabitant  of  Canada.    We 
took  him  from  the  protection  of  those  laws  under 
a  special  agreement,  and  for  certain  named  and 
designated  purposes.  To  continue  him  in  custody 
after  the  accomplishment  of  those  purposes,  and 
with  the  object  of  extending  the  criminal  juris- 
diction of  our  courts  beyond  the  terms  of  the 
special  agreement,  would  be  a  plain  violation  of 
tne  faith  of  the  transaction,  ana  a  manifest  dis- 
regard of  the  conditions  of  the  extradition.    He 
is  not  entitled  to  personal  immunity  in  conse- 
quence of  his  fiight.    We  may  yet  try  him  under 
each  and  all  of  the  indictments  for  embezzlement, 
and  for  uttering  forged  paper,  if  he  comes  volun- 
tarily within  the  jurisdiction  of  our  laws,  or  if  we 
can  reach  him  through  the  extradition  clause  of 
the  Federal  Constitution,  or  through  the  comity 
of  a  foreign  Government.    But  we  had  no  right  to 
add  to,  or  enlarge  the  conditions  and  lawful  con- 
sequences of  his  extradition,  nor  to  extend  oar 
special  and  limited  right  to  hold  him  in  custody 
to  answer  the  three  charges  of  forgery,  for  the 
purpose  of  trying  him  for  offences  other  than  those 
for  which  he  was  extradited.    We  conclude  that 
the  court  below  correctly  refused  to  try  Hawes 
for  any  of  the  offences  for  which  he  stood  indicted, 
except  for  the  three  charges  of  forgery  mentioned 
in  the  warrant  of  extradition,  and  that  it  properly 
discharged  him  from  custody. 

Order  affirmed. 
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Wednesday,  June  26, 1878. 

(Before  Cockbttbs,  G.J.  and  Mellob^  J.) 

Sandtb  (app.)  V.  Shall  (resp.)  (a) 

Adtdieration — Mioftwre    of    wcUer    vrUh   apvrU — 
JVb<ice— 38  ^  39  Vict.  c.  63,  88.6  wnd  8. 

The  appellani,  a/n  inspector  under  the  Sale  of  Food 
and  Drugs  Act  1875,  hy  an  a^ent  purchased  from 
the  respondent,  a  licensed  victtiaUer,  a  half-pint 
of  tohisky,  which  was  found,  when  analysed,  to 
he  thirty  degrees  under  proof  A  notice,  printed 
in  large  characters,  to  the  effect  that  all  spirits 
sold  there  were  mixed,  and  citing  this  staiute,  was 
conspicuous  where  this  wMsky  was  sold,  although 
it  was  not  found  as  a  fact  that  the  appellanVs 
agent  saw  it  before  he  made  the  purchase.  No 
label  was  affixed  to  the  bottle  in  which  the  spirit 
was  received,  nor  was  there  anything  said  about 
the  mixture  of  waler  vnth  the  spirit.  The  justices 
refused  to  convict  th^  respondent  under  sects,  6 
and  8  of  the  Act, 

Held,  upon  a  case  stated,  that  the  respondent  had 
»  sufficienily  sv/ppUed  to  the  person  receiving  this 
article,  which  was  not  intended  fraudalenily  to 
conceal  its  inferior  quaUty,  a  notice  by  a  label 
distinctly  and  legibly  written  or  printed  on  or 
with  the  article,  to  the  effect  thai  the  same  was 
mixed,  within  the  meaning  of  sect,  8 ;  and  thai  the 
justices  were  right. 

This  was  a  case  stated  by  justices  nnder  20  &  21 
Yict.  c.  43,  the  parts  of  which,  material  to  the 
judgment  of  the.  coart,  were  as  follows : 

The  appellant  was  an  inspector  of  weights  and 
measures  of  the  county  of  Derby,  charged  with 
the  execution  of  the  Sale  of  Food  and  Drugs  Act 
1875  (38  &  39  Yict.  c.  63),  and  in  such  capacity 
had  laid  an  information  against  the  respondent 
for  an  offence  under  the  6th  section  of  that  Act. 
The  justices  dismissed  the  information. 

The  respondent  was  a  licensed  victualler  at 
Langley  Mill,  in  the  township  of  Heanor,  in  the 
county  of  Derbj.  The  appellant  and  one  Samuel 
Slack,  his  assistant,  were  together  in  the  per- 
formance of  their  duties  under  the  Act  near  the 
bouse  of  the  respondent  on  the '  13th  March  last. 
Slack,  acting  under  the  appellant's  directions, 
went  into  the  house  and  stood  at  the  bar  window, 
and  there  asked  the  respondent's  wife  for  half  a 

Eint  of  whisky.  The  respondent's  wife  gave 
im  half  a  pint  of  whisky,  for  which  he  paid, 
g lacing  it  in  a  bottle,  which  was  produced  by 
lack,  without  making  any  observation  as  to  its 
quality  or  putting  a  label  on  the  bottle.  It  was 
admitted  uy  the  appellant  that,  on  subsequently 
going  into  the  house,  he  saw  posted  in  the  smoke- 
room  a  notice  as  follows :  "  ^11  spirits  sold  here 
are  mixe^— 38  &  39  Vict.  c.  63,  ss.  8  and  9."  The 
said  Samuel  Slack  denied  seeing  any  notice  at  the 
moment  when  he  bought  the  whisky,  although  it 
was  proved  that  a  similar  notice  was  posted  in 
full  view  of  persons  purchasing  at  the  bar 
window. 


Beported  by  M.  W.  McKillab.  Esq.,  Barriflter4it-Law.       1 


It  was  proved  on  behalf  of  the  respondent  that 
the  notice  referred  to  was  printed  in  large  capital 
letters,  and  was  placed  in  a  conspicuous  position 
in  the  smoke-room ;  and  it  was  also  proved  that 
similar  notices  were  conspicuously  placed  in  the 
bar  and  in  every  other  room  in  the  house  ordi- 
narily used  by  the  respondent  for  the  purpose  of 
his  business.  The  whisky  when  analysed  proved 
to  be  mixed  with  water,  and  thirty  degrees  under 
proof. 

It  was  contended,  on  behalf  of  the  respondent, 
that  the  posting  of  the  notice  referred  to  in  the 
smoke-room  and  bar,  and  within  view  of  persons 
purchasing  at  the  bar  window,  was  equivalent  to 
a  declaration  on  the  part  of  the  respondent  to  the 
purchaser  that  the  whisky  sold  was  not  of  the 
nature,  substance,  and  quality  demanded  by  the 
purchaser. 

The  appellant  contended  that  the  respondent 
should  have  olaced  a  label  on  the  bottle  in  which 
the  whisky  was  put,  in  accordance  with  sect.  8  of 
the  Act. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  posting  of  the  notice  as  aforesaid  was 
equivalent  to  a  declaration  by  the  respondent 
that  the  whisky  sold  was  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded  by  the 
purchaser,  and  relieved  him  from  the  penalty. 

By  the  Sale  of  Food  and  Drugs  Act  1875  (38  & 
39  Yict.  c.  63), 

Sect.  6.  No  person  shall  sell  to  the  prejnclice  of  the 
pnrchaser  any  axtiole  of  food  or  any  dmg  whioh  is  not  of 
uie  nature,  anbatajioe,  and  quality  of  the  article  de- 
manded by  snoh  pnTGhaser,  under  a  penalty  not  exceed- 
ing twenty  pounds,  provided  that  an  offence  shall  not  be 
deemed  to  be  committed  nnder  this  section  in  the  follow- 
ing cases ;  that  ia  to  say, 

1.  Where  any  matter  or  ingredient  not  injnrious  to 
health  has  been  added  to  the  food  or  drug  because  the 
same  is  required  for  the  production  or  preparation 
thereof  as  an  article  of  commerce,  in  a  state  fit  for  car- 
riage or  consumption,  and  not  fraudulently  to  increase 
the  bulk,  weight,  or  measure  of  the  food  or  drug,  or  con- 
ceal the  inferior  quality  thereof. 

2.  Where  the  drug  or  food  ia  a  proprietary  medicine,  or 
is  the  subject  of  a  patent  in  force,  and  is  supplied  in  the 
state  reqnired  by  the  specification  of  the  patent. 

3.  Where  the  food  or  drug  is  compounded  as  in  this 
Act  mentioned. 

4.  Where  the  food  or  drug  is  unayoidably  mixed  with 
some  extraneous  matter  in  the  process  of  collection  or 
preparation. 

By  sect.  8 : 

Provided  that  no  person  shall  be  guilty  of  any  such 
oifence  as  aforesaid  in  respect  of  the  sale  of  an  article  of 
food  or  a  drug  mixed  with  any  matter  or  ingredient  not 
injurious  to  nealth,  and  not  intended  fraudulentlv  to 
increase  its  bulk,  weight,  or  measure  or  conceal  its 
inferior  quality,  if  at  the  time  of  deliverinpf  such  artiole  or 
drug  he  shall  supply  to  the  person  receivmg  the  same  a 
notice  by  a  label  custinctly  and  legibly  written  or  printed 
on  or  with  the  artiole  or  drug  to  uie  effect  that  the  same 
is  mixed. 

A,  WiUs,  Q.O.  argued  for  the  appellant.— These 
provisions  of  the  Act  might  be  rendered  of  no 
effect  if  an  exemption  be  granted  in  any  case 
besides  that  of  a  label  supplied  in  the  terms  of  the 
8th  section.  The  case  does  not  even  find  that 
the  purchaser  had  seen  the  notice  at  the  time  he 
made  the  purchase. 

Mellor,  Q.O.  for  the  respondent.  —  From  the 
facts  stated  the  purchaser  must  be  presumed  to 
have  knowledge  that  the  article  he  bought  was 
mixed.  The  Act  could  only  have  been  pointed 
against  fraud,  of  which  there  is  no  evidence  here. 

Wills,  Q.C.  in  reply. 
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OocKBUKN,  C.J. — ^I  am  of  opinion  that  our 
indgment  must  be  for  the  respondent.  I  should 
be  very  sorry  to  diminish  the  efficacy  of  a  very 
useful  Act  of  Parliament  which  was  intended  to 
protect  the  public  from  frauds  committed  by  the 
sellers  of  the  articles  to  which  the  Act  relates ; 
but  we  ought,  if  possible,  to  construe  the  words 
of  the  Act  so  as  not  to  interfere  with  due 
freedom  of  dealing  between  the  seller  and  the 
pniTohaser,  and  not  unfairly  to  prejudice  either 
party.  I  think  we  should  be  doing  this  if  we  held 
that  its  provisions  apply  to  cases  such  as  the 
present,  where  both  parties  perfectly  well  knew 
what  they  are  dealing  with.  The  provisions  of 
the  Act  were  intended  to  apply  to  adulterations 
of  a  clandestine  character,  which  operate  to  the 
prejudice  of  the  purchaser.  The  provisions  of  the 
6th  section  seem  to  me  to  apply  to  cases  where  a 
seller  professes  to  sell  to  the  purchaser  an  article 
as  being  of  a  certain  denommation,  whereas  the 
article  has  been  altered  by  an  admixture  of  some 
other  ingredients,  and  it  seems  that  when  the 
article  is  so  altered,  this  must  be  considered  to 
have  been  done  'Ho  the  prejudice  of  the  pur- 
chaser," unless  it  is  duly  and  sufficiently  brought 
to  his  knowledge ;  but  if  the  alteration  of  the 
article,  as  of  spirits  by  the  admixture  of  water, 
is  brought  to  the  knowledge  of  the  purchaser, 
and  he  chooses  to  purchase  it  notwithstanding, 
it  can  never  be  intended  that  such  a  transac  tion 
should  be  interfered  with.  But,  on  the  other 
hand,  if  the  seller  chooses  to  sell  an  article  of  a 
certain  denomination,  and  the  article  is  really 
mixed  with  foreign  ingredients,  it  lies  on  him  to 
show  that  the  purchaser  knew  what  he  was  pur- 
chasing. The  statute  in  the  8th  section  pro- 
vides a  mode  by  which  the  seller  may  insure 
himself  protection  ap^ainst  the  possibility  of 
the  enactment  operating  to  his  prejudice  If 
he  delivers  the  label  as  provided  by  that  section, 
he  protects  himself  against  all  possibility  of  being 
charged  with  an  offence  under  the  Act.  If  he  does 
not,  then  I  think  it  incumbent  on  him  to  prove 
that  by  some  other  means  (with  regard  to  which 
he  will  be  subject  to  be  met  by  counter-proof)  that 
the  purchaser  had  notice  what  he  was  purchasing. 
If  the  seller  can  show  that  he  had  such  notice, 
then  I  think  no  offence  will  be  committed,  because 
the  sale  will  not  be  "  to  the  prejudice  of  the  pur- 
chaser." I  do  not  think  that  the  statute  means 
that  the  affixing  of  the  label  is  to  be  the  only  mode 
of  bringing  knowledge  home  to  the  purchaser.  I 
think,  for  instance,  if  a  man  put  up  in  a  conspicuous 
position  a  notice  in  large  letters,  as  was  done  here, 
and  it  is  clear  that  it  must  have  come  under  the 
observation  of  the  customer,  that  the  6th  section 
would  not  apply.  It  has  been  suggested  that  it 
was  not  clear  in  the  present  case  jbhat  the  purchaser 
had  seen  the  notice  when  he  had  purchased  the 
whisky,  and  that  the  (case  should  go  back  that  the 
facts  may  be  stated  more  distinct^  as  to  this.  It 
is  found  that  notices  were  posted  up  in  all  the 
rooms  of  the  house  in  conspicuous  places,  so  that 
customers  could  not  fail  to  see  them.  We  are  clear 
that  under  the  circumstances  there  was  no  real 
offence  against  the  provisions  of  the  6th  section, 
and,  that  being  so,  it  seems  to  us  that  we  should 
deal  with  the  case  as  it  stands,  and  that  we  ought 
not  to  send  the  case  back  for  the  purpose  of  cnving 
an  opportunity  of  proving  that  the  particular  in- 
dividual who  bought  the  whisky  for  the  purpose 
of  this  prosecution  had  not  seen  the  notioe.    On 


the  case  as  it  stands,  we  think  that  09^  judgment 
must  be  for  the  respondent. 

Mellor,  J. — ^I  am  of  the  same  opinioa.  The 
statement  of  the  ^ts  is  not  very  distinoG  as  to 
whether  the  purchaser  had  an  intimation  by  meaoa 
of  the  notioe  that  he  was  purchasing  a  mixture. 
It  is  left  to  us  to  draw  the  inference  whether  that 
was  so  or  not,  and,  from  the  facts  stated,  I  should 
rather  infer  that,  though  the  purohaeer  may  not 
have  seen  the  notice  at  the  exact  moment  when  he 
asked  for  the  whisky,  yeb  that  he  might  well  have 
seen  it  directly  afterwards,  and  before  the  transac- 
tion was  completed  by  the  payment  of  the  money 
and  his  receipt  of  the  article.  With  regard  to  the 
construction  of  the  statute,  I  agree  with  my  Lord 
that  no  offence  was  committed  under  the  6th 
section. 

Jtidffnient  for  ihe  reeponderU,  the  drfendaiU. 

Solicitor  for  appellant,  Chreenfield. 
Solicitor  for  respondent,  Warriner. 


June  1  and  Jvly  2, 1878. 

(Before  Gockbukn,  0.  J.,  and  Msllob,  J.) 

Bew  (app.)  V.  Habston  (resp.)  (a) 

Ocmdng — Play  for  mon&if*8  uforth — Licensed  pre' 
wwea— 36  ^  36  Vict.  c.  94,  e.  17, 

The  appella/rUt  a  licensed  person,  bought  some  rahhUs 
as  prizes  for  a  game  caUed  puff  and  dart,  in 
which  the  players  aitempted  lo  hit  a  target  by 
blowing  a  doJrt  through  a  tube.  Each  player 
subscribed  for  the  value  of  the  rahbits  and  the 
winner  was  the  person  who  made  the  best  hits. 
The  appellant  was  convicted  vmder  sect.  17  of  the 
JUcensmg  Act  1872  of  suffering  gaming  or  cm 

unlawful  game  to  be  carried  on  on  hie  premises. 
Held,  upon  a  case  stated  iGockbum,  OJ.  doubting), 

that  the  conviction  was  right. 
This  was  a  case  stated  by  the  stipendiary  magis- 
trate for  the  district  c^  the  borough  of  Stoke-on- 
Trent,  under  20  &  21  Vict.  c.  43. 

The  appellant  was  convicted  upon  the  hearing 
of  an  information  preferred  by  the  respondent,  the 
superintendent  of  police  at  Tuns  tall,  in  the  county 
of  Stafford,  under  sect.  17  of  the  Licensing  Act 
1872  (35  &  86  Vict.  c.  94),  "  that  on  the  let  March 
1878,  at  the  parish  of  Wolverstan  in  the  said 
county,  the  appeUant  did  unlawfully  suffer  gaming 
to  be  carried  on  on  his  licensed  premises  oontraiy 
to  the  statute." 

The  following  facts  were  proved  and  admitted  : 

That  on  the  said  1st  March  1878,  a  policemaa 
entered  the  licensed  premises  of  the  appellant  at 
Tunstall  in  the  evening,  and  there  found  a  number 
of  men,  one  of  whom,  named  Joseph  Simpson,  was 
in  the  act  of  loading  an  instrument  used  in  playing 
at  a  game  called  *'  puff  and  dart,"  Simpson  i^t  the 
same  time  saying,  "It  takes  so  many  to  win." 
The  constable  saw  Simpson  blow  twice,  and  the 
latter  then  said,  "  I  have  won ;"  the  appellant 
thereupon  handed  him  a  dead  rabbit  from  behind 
the  counter,  which  Simpson  put  into  his  pocket. 
The  appellant  said  he  had  bought  two  rabbits,  and 
nine  had  entered  for  each  rabbit  upon  paying  an 
entrance  fee  of  2d.  each,  and  it  had  never  been 
considered  gambling.  He  also  then  and  thera 
produced  a  paper  containing  the  names  of  the 
parties  who  had  entered  for  the  contest,  the  object 

(a)  Beported  by  M.  W.  KgKbllak,  Em.,  BaRistocw«tX*w. 
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in  the  gsme  being  to  hit  a  mark  on  a  target  with 
a  amail  dart  blown  throagh  a  tube. 

The  qoieetion  for  the  ooort  wasi  whether  the 
ippeUanlf  vae  rightily  oonvioted. 

/.  F,  Olerk  argaed  for  the  appellant.  —  The 
"gaming"  which  is  forbidden  in  the  Lioensing 
A^  1872  is  not  defined  in  that  or  any  of  the  other 
lioenaii^  Acta.  Thie  appears  to  be  a  game  of 
skill  as  much  as  billiards  or  pool ;  and,  not  being 
dependent  upon  ohance,  is  no  more  forbidden  to 
be  played  for  money  than  either  of  those  games. 
The  previous  atatntes  are  pointed  only  at  games 
of  ohanoe,  and  if  it  were  intended  to  rendEer  licensed 
TicCnallers  liable  to  oonviction  for  anything  beyond 
the  earlier  legislation,  the  liioensinff  Acts  should 
moce  particularly  describe  the  forbidden  games.  33 
Hen.  S,  o.  9,  s.  11,  relates  only  to  a  "  common 
hoiue«  alley,  or  place  of  dicing  table  or  carding, 
or  any  other  manner  of  game  prohibited  by  any 
estatnte  heretofore  made,  or  any  nnlawfal  new 
game  hereafter  to  be  invented,  found,  had,  or 
made;"  and  the  subsequent  enactments  do  not 
touch  games  of  sldll :  (16  Oar.  2,  c.  7 ;  9  Anne, 
c  14 ;  18  Geo.  2,  c.  84. ;  8  &  9  Vict.  c.  109.) 
Foot  y.  Baker  (5  M.  &  G.  335)  leaves  this  question 
undecided  with  respect  to  skittles.  Aud  the  game 
of  dominoes  was  held  to  be  not  tmlawful  in  Beg. 
V.  Addon  (1  B.  &  6.  286). 

The  respondent  did  not  appear. 

Our.  adv,  vuU. 

Juiy  2. — MsLLOK,  J. — ^The  statute  makes  it  a 
penal  ofEenoe  if  any  licensed  person  sufiers  gaming 
to  be  carried  on  on  the  license  d  premises,  and  the 
question  for  us  is,  whether  the  appellant  was 
g[ailty  of  this  ofience.  I  think  myself  that  he  was 
rightly  convicted.  It  seems  to  me  that  the  case 
fiails  within  the  authority  of  Beg.  v.  Ashion  (1 
S.  <b  B.  286).  Lord  Campbell  there  says :  "  The 
object  of  the  statute  was  to  prevent  the  contract- 
ing of  bad  habits  by  the  practice  of  games  where 
money  was  staked  in  public-houses.  If  money 
were  staked,  that  would  be  gaming ;  and  then  there 
might  be  a  lawful  conviction  for  allowing  gaming 
in  the  house."  Here  money  was  not  in  one  sense 
staked  on  the  game,  but  each  man  paid  his  2i. 
for  the  chance  of  winning  the  rabbit.  It  comes 
to  the  same  thing  in  principle.  I  think  it  was 
gaming  within  the  meaning  of  the  Act,  which 
seems  to  me  to  have  been  intended  to  prevent  the 
contracting  of  bad  habits  by  the  practice  of  such 
games  in  pi^blic-houses.  , 

OocKBUSN,   C.J. — I    entvtain    serious    doubts 
whether  the  view  taken  by  the  magistrate,  and 
with  which  my  learned  brother  Mellor  agrees,  is 
correct.    The  Act  speaks  of  gaming  and  unlawful 
gunes.    Kow  this  game  does  not  come  within  the 
expression  "  unlawial  games,"  for  the  expression 
refers  to  the  games  from  time  to  time  xuade  un- 
lawful by  statute,  of  which  this  is  not  one.    I  am 
inclined  to  think  that  the  term  "  gaming  "  implies 
Bomething  which  in  its  nature  depends  on  chance, 
or  in  whidi  chance  is  an  element.    This  game  does 
not  appear  to  be  one  of  chance,  but  of  skill,  though 
j^e  skill  may  not  be  of  a  very  lofty  character, 
^e  result  of  my  differing  from  the  conclusion  of 
iny  brother  Mellor  wonld  be  that  the  conviction 
woald  stand.    I  do  not  wish  to  be  taken  as  ex- 
presBlne  a  very  decided  opinion  as  to  whether  a 
(Qune  of  this  description  comes  within  the  term 
"gaming."    All  I  desire  to  say  is,  that  I  very 
mack  JMibt  wfiether  it  does.    I  do  not  regret  the 


\  result,  for  I  think  that  the  game  was  within  th^ 
mischief  the  statute  meant  to  guard  against.  In 
the  result,  therefore,  the  conviction  must  stand. 

OomoieUor^  agmned. 
Solicitor  for  appellant,  MoniagiJLet  for  Ten^fuuti. 


•  Monday,  Nao.  11, 1878. 

(Before  Cockbu&n,  C.J.  and  Mjellob,  ^•) 

Be  TuBJONE.  (a) 

Bdiocl  hoard — 8ia  months  abBenee—DisquaUflea' 
iion—Be'eUetionr-^  ^  34  Vict.  e.  75,  ind  sche- 
dule,  Ist  part ,  88.  12  and  14. 

A  member  of  a  school  hoard  ahsented  himeelf  dwring 
six  successive  months  from  aU  rfieetings  of  the 
hoard,  and  the  cause  assimhed  hy  him  wa^  not 
a/pproved  hy  the  hoard.  He  ceased,  therefore,  to 
he  a  m^ernberqf  the  hoard,  in  pursua/nee  of  the 
Elementary  education  Act  1870»  second  schedule, 
first  part,  s.  14.  He  vfas,  however,  re-elected  a 
memSer  at  the  neast  election  of  the  whole  hoard. 

Hdd,  upon  a  rule  for  quo  warranto,  that  he  was  not, 
hy  havinp  so  ceased  to  he  a  memher  of  the  previous 
board,  disqualified  from  sittina  in  the  new  hocurd, 
under  sect  12  of  the  said  schedule. 

On  the  8th  June  a  rule  nisi  was  obtained  on  behalf 
of  Mr.  Henry  Jacobs,  calling  upon  Mr.  Edward 
Charles  Tormine  to  show  cause  why  an  inforcoi^ 
tion  in  the  nature  of  a  quo  warrcmto  should  not  be 
exhibited  against  him  to  show  bv  what  authority 
he  claimed  to  exercise  th^  office  of  a  member  of  the 
school  board  for  the  parish  of  Minster,  in  the  Isle 
of  Sheppy,  in  the  county  of  Kent,  upon  the  grounds 
that  he  was  on  the  29th  Dec.  1877,  and  ever  sinoe 
had  been  and  then  was,  disqualified  for  election 
to  the  said  office,  and  was  not  eligible  for 
election  thereto  by  reason  of  his  having,  therefore, 
ceased  to  be  a  member  of  the  said  school  board 
in  consequence  of  having  absented  himself  during 
six  successive  months  from  all  meetings  of  the 
said  school  board,  he  not  beii^  prevented  by  tem- 
porary illness,  nor  any  other  lawnd  cause  approved 
by  the  said  board. 

It  appeared  fi*om  the  affidavits  that  in  Dec. 
1874,  b^  the  anthority  of  the  Education  Depart,- 
ment,  nine  persons— one  of  whom  was  the  defen- 
dant Edward  Charles  Turmine — were  duly  elected 
members  of  the  &r8t  school  board  for  the  said 
parish  of  Minster. 

Afler  attending  the  first  three  meetings,  tb^ 
last  of  which  was  on  the  24th  Feb.  1875,  the  de- 
fendant absented  himself  for  some  time  because 
he  considered  that  the  majority  of  the  board  had 
appointed  a  clerk  in  contravention  of  the  law  on 
tne  subject.  He  however  announced  his  inten- 
tion of  being  present  at  a  meeting  once  in  six 
months,  for  Uie  purpose  of  retaining  his  seat ;  and 
he  attended  at  the  board-room  on  me  7th  July  of 
that  year,  in  order  to  take  part  in  the  meeting  of 
which  notice  had  been  given  for  that  day.  He  wa^, 
however,  detained  about  some  other  business  out- 
side the  door  xmtil  the  meeting  in  his  absenoe  waa 
adjourned  until  the  1st  Sept.  following. 

At  the  meetins  on  the  1st  Sept.  attention  was 
called  to  the  de^ndant's  absence  for  six  months 
from  the  board  meetings ;  and  on  the  15th  Sept. 
it  was  resolved  by  the  board  (pursuant  to  notice) 
that  the  reasons  assigned  by  him  for  his  absence, 
viz.,  his  being  accidentally  shut  out  on  the  7th 

(a)  B^ported  bj  M.  W.  KoKillab,  £«q„  Barriiter-ai-Law. 
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July,  and  (as  he  alleged)  the  improper  adjonmment 
witboat  a  meeting  daring  Angnst,  he  not  approved 
hj  the  board. 

No  steps  were  taken  by  the  defendant  to  reyerse 
this  decision  of  the  board ;  and  on  the  3rd  Jan. 
1877  the  board  proceeded  to  elect,  and  did  elect, 
another  member  to  fill  the  position  which  they 
considered  the  defendant's  absence  had  rendered 
him  disqualified  to  hold. 

On  the  election  of  a  new  board  in  Dec.  1877, 
the  first  board  having  completed  its  term  of  three- 
years,  the  defendant  was  returned  as  a  member 
at  the  top  of  the  poll  of  all  the  candidates.  Since 
that  time  he  had  attended  all  the  meetings  of  the 
board. 

It  was  resolved,  however,  by  a  majority  of  the 
board  to  take  these  proceedines  in  order  to  test 
the  validity  of  the  defendant's  election  to  tiie 
second  board  in  Dec.  1877. 

By  the  Elementary  Education  Act  1870  (33  &  34 
Yict.  c.  75),  2nd  schedule,  part  1, 

Clause  12.  Any  person  who  oeaaes  to  be  a  member 
of  the  Bohool  board  shaU^  nnless  dUqualified  aa  herem- 
after  mentioned,  be  re-eligible. 

ClaoBe  14.  if  a  member  of  the  school  board  absent 
himself  dnring  six  snooessive  months  from  all  meetings 
of  the  board,  except  from  temporary  illness  or  other  cause 
to  be  approved  by  the  board,  or  is  punished  with  im- 
prisonment for  any  crime,  or  is  adjudged  bankrupt,  or 
enters  into  a  composition  or  arrangement  with  his  cre- 
ditors, such  person  shall  cease  tobe  a  member  of  the 
school  board,  and  his  office  shall  thereupon  be  vacant. 

Provision  is  made  in  clause  15  for  an  election  to 
an}r  casual  vacancy  in  ofl^ce  occurring  "  by  deatdi, 
resigpiation,  disqualification,  or  otherwise. 

Clause  17.  The  member  chosen  to  fill  up  a  casual 
vacancy  shall  retain  his  office  so  long  only  as  the  vacat- 
ing member  would  have  retained  tiie  same  if  no  vacancy 
had  occurred. 

By  the  3rd  schedule,  clause  1  (&), 

Not  less  than  one  ordinary  meeting  shall  be  held  in 
each  month ;  one  meeting  shall  be  held  as  soon  as  possi* 
ble  after  every  triennialelection  of  members. 

By  the  Elementary  Education  Act  1873  (36  & 
87  Vict.  c.  86)  3rd  schedule. 

The  following  regolations  shall  be  construed  as  part  of 
the  conditions  mentioned  in  rule  1  in  the  9rd  schedule  to 
the^  principal  Act,  Uiat  is  to  say,  (h)  Not  less  than  one 
ordinary  meeting  shall  be  held  in  each  month ;  but  where 
the  board  ordinarily  meet  more  than*  once  in  every 
month,  th^  may  by  resolution  passed  by  a  majorily  of 
not  less  than  two-thirds  of  the  members  present,  and 
votinj^  on  the  question,  resolye  not  to  hare  an  ordinary 
meeting  in  the  months  of  August  and  September,  or  one 
of  such  months. 

Winch,  for  defendant,  showed  cause  against  the 
rule. — ^As  there  is  nothing  in  the  affidavits  to 
show  that  the  adjournment  over  August,  without 
a  noieeting  in  that  month,  was  by  a  two-thirds 
majority,  nor  that  the  board  had  ordinarily  met 
more  than  once  a  month,  it  must  be  taken  that 
the  board  had  disobeyed  the  rules  by  not  holding 
ameetuigin  August.  The  defendajit's  absence, 
therefore,  cannot  be  properly  ascribed  to  any 
fault  of  his,  and  is  not  sufficient  to  establish  a 
breach  of  the  14th  clause,  even  if  the  cause 
thereof  were  not  approved  by  the  board.  More- 
over, it  never  could  have  been  intended  to 
disqualify  a  person  for  ever  from  sitting  at  a 
school  board,  notwithstanding  re-election,  because 
he  once  absented  himself  ^or  six  months.  The 
words  of  clauses  12  and  14  do  not  bear  out  any 
any  such  construction:  the  exception  "unless 
disaualified  as  hereinafter  mentioned"  seems  to 
apply  to  nothing  there  mentioned,  but  certainly 


not  to  the  mere  creation  of  a  vsaajusy.  Glanae  17 
seems  to  point  to  the  possible  ineugibility  of  a 
person  bemg  re-appointed  to  his  own  vacancy; 
out  there  is  nothing  which  can  be  interpreted  to 
annul  a  subsequent  election  on  the  ground  of  the 
elected  person  having  vacated  his  office  in  a 
previous  bourd. 

Kemp,  Q.O.  and  8coU  supported  the  rule. — ^The 
words  "  unless  disqualifiea  as  hereinafter  men- 
tioned" in  clause  12  must  have  somemeaninff, 
and  they  can  only  apply  to  the  various  srounds 
in  clause  14  for  vacating  an  office.  Ml  other 
persons  are  re-eligible ;  and  it  must  follow  that 
those  who  are  thus  disqualified  cannot  be  suhse- 
ouently  elected.  The  remedy  provided  for  this 
aisqualification  is  an  approval  of  the  cause  of 
absence  by  the  board :  the  hardship  thereupon  is 
not  so  great  as,  if  the  discjualification  were  abso- 
lute, which  is  the  case  with  the  other  matleri 
mentioned  in  clause  14. 

CocKBTTBJS,  G.  J. — I  think  this  rule  must  be  dis- 
chared.  The  language  of  these  clauses  is 
ambiguous,  but  the  applicants  here  are  on  the 
horns  of  a  dilemma.  Clause  12  intends  to  allude 
to  some  disqualification,  or  there  is  none  to  which 
it  can  allude.  Even  if  some  disqualification  exist, 
it  cannot  possibly  be  one  of  those  matters  which 
merely  create  a  vacancy.  It  cannot  be  that  six 
montns'  absence  trom.  board  meetings,  even  with- 
out acceptance  of  the  excuse  by  the  board,  should 
disqualify  a  man  for  life  from  being  re-elected.  It 
maybe,  as  suggested, that  a  man  cannot  be  immedi- 
ately re-appointed  to  the  vacancy  he  himself  has 
made.  But  the  fact  of  a  vacancy  having  been  to 
made  cannot  interfere  with  the  future  proceedings 
of  the  electors  after  the  termination  of  that  board's 
existence.  This  seems  to  me  the  true  and  ratioosl 
construction.  If  it  be  not  the  right  one,  the 
alternative  is  that  the  exception  to  dause  12  is  a 
defective  piece  of  legislation  without  any  meaning 
or  effect  at  all. 

Mellos,  J.^I  also  think  upon  the  whole  tbat 
there  can  be  no  other  conclusion.  The  suggested 
remedy  by  approval  of  the  board  is  cumbersome, 
and  we  ougnt  to  hesitate  before  disqualifying  s 
man  for  life  because  he  fails  to  obtam  it.  1%6 
words  in  clause  12,  "  Any  person  who  ceases  to 
be  a  member,"  are  exactly  satisfied  by  the  words 
in  clause  14,  and  may  imply  that  the  person  most 
so  cease  for  the  residue  of  his  elected  term :  unless 
disqualified,  such  a  ]:)erBon  is  re-eligible.  Whether 
the  disqualification  may  be  found  elsewhere  or  not, 
the  words  of  clause  14  are  not  sufficient  to  cresto 
one.  I  have  felt  some  hesitation  about  the  matter, 
but  I  agree  with  my  Lord. 

Rule  disdharged. 

Solicitor  for  applicant,  /.  J.  PeddelL 
Solicitor  for  delendantk  Thos.  Bitmey. 


ScUwrday,  Nov.  9. 
(Before  Mellos  and  Field,  JJ.) 

GUABDLOIS    OP  THE  WoODSTOCK  PoOR  LaW  UhIOI 

(apps.)  V,  The  Ghttbchwabdens,  Ac,,  at  ths 
Pabish  OF  St.  Paiccbas  (resps.).  (a) 

Poor  law  —  SeiUement  —  Ohild  under  aiateenr' 
Derwative  eeUlemerU  offcUher — Divided  Paruihei 
Act  1876  (39  ^  40  Vict.  c.  61),  e.  35. 

Where  the  father  of  a  pauper,  who  has  acquired  no 

(a)  Beported  by  Abxhvb  H.  Potssb,  Stq..  BarriitMr^gJjw* 
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MtUement  of  her  otofi»  has  himself  only  a  deriva- 
Hve  seUlemeni,  the  paup&r  has  a  aettlemerU  at  her 
own  and  not  her  fathers  hvrthpUtee. 

E,  T.,  a  pauper,  who  had  acgwred  no  setlHement  of 
Aar  own  after  aiiavnin^  the  age  of  simteen,  was 
adjudged  to  he  settled  «»  the  respondents^  parishf 
in  toJiieh  she  was  horn.  Her  jaiher  had  a  de- 
rwaiive  seitlement  at  M.,  hut  was  horn  at  B, 

Hdd,  thait  in  accordance  with  sect,  dS  of  the 
Divided  Farishes  Act  1876,  the  jtauper^s  setUc' 
ment  wcu  rightly  adQudged  to  he  vn  respondemts* 
parish. 

This  was  an  appeal  ai^nst  the  following  order  of 
Quarter  Sessions  : 

'At  the  General  Quarter  Sessions  of  the  Peace, 
holden  in  and  for  the  county  of  Middlesex,  on  the 
19th  Jan.  1878,  an  appeal  aaainst  an  order,  dated 
the  12th  Jane  1877,  nuaer  the  nands  and  seals  of  two 
of  Her  Mi^esl^'s  jnstioes  of  the  peace  for  the  said 
oonnty  of  Middlesex,  adjndginff  the  last  leeal 
settlement  of  Emily  Taylor,  aged  eighteen,  to  oe 
in  the  parish  of  Deddmgton,  in  the  Woodstock 
Poor  Law  Union,  in  the  oonnty  of  Oxford,  and 
ordering  the  removal  of  the  said  Emily  Taylor 
from  the  parish  of  St.  Pancras  to  the  said  union, 

came  on  to  be  heard And  the  said  Gonrt 

of  Quarter  Sessions  allowed  the  said  appeal,  and 
quashed  the  said  order  of  justices  subject  to  the 
opinion  of  the  Queen's  Bench  Division  of  the  High 
Cbart  of  Justice. 

The  question  now  came  before  the  ooort  on  the 
following 

Special  Case. 

1.  Emily  Taylor,  the  pauper,  became  chargeable 
to  the  said  parish  of  St.  Pancras,  and  was,  on  the 
12th  June  1877,  by  an  order  of  removal  in  due 
form,  adjudged  to  be  legally  settled  in  the  parish 
dT  Deddington,  in  the  Woodstock  Poor  Law 
Union. 

2.  The  said  Emily  Taylor,  the  pauper,  was  bom 
in  the  said  parish  of  St.  Pancras  on  the  16th  April 
1859,  and  has  acquired  no  settlement  in  her  own 
right. 

3.  The  said  Emily  Taylor,  the  pauper,  is  the 
lawful  daughter  of  George  Taylor,  and  Temper- 
ance, his  wue. 

4.  The  pauper's  father,  George  Taylor,  was  bom 
in  the  said  parish  of  Deddington  on  the  Ist  Jan. 
1815,  and  acquired  no  settlement  in  his  own 
right. 

5.  The  pauper's  father,  the  said  George  Taylor, 
was  the  lawful  son  of  William  and  Martha  Taylor, 

6.  In  the  year  1829  the  said  William  Taylor, 
the  pauper's  grandfather,  acquired  a  settlement  by 
servinff  the  office  of  parish  constable  in  the  parish 
of  Melton,  a  parish  comprised  in  the  Banbury 
Poor  Law  Umon,  the  said  George  Taylor  beiuff 
then  under  the  age  of  sixteen  and  unemancipated. 

7.  The  appellants,  on  the  hearing  of  the  appeal, 
contended  that  this  case  came  vrithm  the  last  part 
of  sect.  35  of  39  &  40  Viot.  c.  61 ;  that  the  pauper's 
settlement  could  not  be  ascertained  without 
inquiring  into  her  father's  derivative  settlement, 
and  that  she  must,  therefore,  be  deemed  to  be 
Fettled  in  the  parish  of  St.  Pancras,  where  she  was 
bom. 

8.  The  respondents,  on  the  other  hand,  con- 
tended that  tne  pamper  derived  a  settlement  from 
her  father,  and  that,  as  he  was  born  in  the  said 
parish  of  Deddington,  that  was  her  settlement ; 


and  that  it  could  therefore  be  shown  that  the  said 
parish  of  Deddington  was  her  settlement,  without 
inquiring  into  the  derivative  settlement  of  her 
parent. 

9.  The  court  of  quarter  sessions  was  of  opinion 
that  the  appellants'  contention  was  correct,  and 
therefore  quashed  the  said  order  of  removal. 

10.  The  c^uestion  for  the  opinion  of  this  honour- 
able court  IS,  therefore,  whether  the  settlement  of 
the  pauper  is  in  the  parish  of  Deddington. 

11.  It  this  court  shall  answer  the  question  in 
the   affirmative,  the  order   of  sessions  is  to  be 

auashed  and  the  order  of  removal  confirmed ;  but 
:  in  the  negative,  the  said  order  of  sessions  is  to 
be  confirmML 

P.  H.  EDLDf . 

It  is  enacted  by  sect.  35  of  the  Divided  Parishes 
Act  1876,  that 

No  person  shall  be  deemed  to  have  derived  a  settle- 
ment from  any  other  perwm  whether  by  parentage, 
estate,  or  otherwise,  eocoept  in  the  case  of  a  wife  from  ner 
hneband  and  in  the  case  of  a  child  xmder  the  age  of  six- 
teen, which  child  shall  take  the  settlement  of  its  father  or 
of  its  widowed  mo^er  as  the  case  may  be  ap  to  that  age. 
and  shall  retain  the  settlement  so  taken  nntU  it  shall 
acquire  another If  any  child  in  this  section  men- 
tioned shall  not  have  acquired  a  settlement  for  itself,  or, 
beinff  a  female,  shall  not  have  derived  a  settlement  from 
her  nnsband,  and  it  cannot  ba  shown  what  settlement 
each  child  or  female  derived  from  the  paront  without  in- 
quiring into  the  derivative  settlement  of  snch  parent,  snch 
child  or  female  shall  be  deemed  to  bs  settled  in  the  parish 
in  which  he  or  she  was  bom. 

Besley  for  the  appellants. — Up  to  the  passing  of 
the  Act  of  1876  birth  settlement  was  only  a  pre- 
sumptive one.  If  it  was  possible  to  discover  any 
other  settlement,  that  presumption  was  at  once 
destroyed.  Here  the  father  had  no  settlement  in 
his  own  right,  but  he  derived  one  from  his  fhther 
who  was  settled  in  Melton.  If  this  Act  had  not 
been  passed  Emily  Taylor  would  have  had  a  settle- 
ment in  Melton.  When  we  inquire  into  her 
fhther's  settlement  we  find  it  a  derivative  one,  the 
exact  state  of  things  contemplated  bv  sect.  35. 
The  order  of  sessions  was  therefore  right. 

Poland  and  Lumley  for  the  respondents. — The 
Legislature  has  now  for  the  first  time  given  a  child 
a  different  settlement  to  her  &ther ;  it  is  conceded 
that  the  child  is  not  settled  in  Melton — she  must  be 
settled  either  at  her  own  or  her  father's  birthplace. 
The  object  of  the  section  was  to  prevent  going  back 
more  than  one  generation.  Here  the  fother  has  a 
priind  facie  settlement  in  Deddington  ;  to  negative 
that  it  would  be  necessary  to  inquire  into  the 
Other's  derivative  settlement,  the  difficulty  the 
Legislature  has  sought  to  avoid ;  true,  a  man  can- 
not have  two  settlements,  but  a  birth-settlement 
always  exists  potentially : 

Beg,  V.  AU  Saints,  Derby,  U  Q.B.  207 ;  14  L.  T.  Bep. 
O.  S.  152. 

The   pauper's    settlement   is  therefore  in  Ded- 
dington where  her  father  was  bom. 

Mbllor,  J. — ^As  the  case  is  stated,  Mr.  Poland 
and  Mr.  Lumley  cannot  get  a  decision  in  their 
&vour  unless  we  are  of  opinion  that  the  pauper's 
settlement  was  in  Deddmgton.  But  we  cannot 
say  that  she  was  settled  m  Deddington.  Her 
father,  it  is  true,  had  a  primd  facie  birth  settle- 
ment there ;  but  the  case  finds  that  he  had  an 
actual  settlement  in  Melton  derived  from  his 
father,  and  when  I  look  at  the  words  of  this  sec- 
tion of  the  Act  of  Parliament,  I  am  clearly  of 
opinion  that  the  pauper's  settlement  is  not  in 
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Deddfngton,  bat  is  in  St.  Pancras.  The  object  of 
the  statute  probably  was  to  do  as  little  violence 
as  possible  to  the  ties  of  relationship  by  separat- 
ing father  from  child ;  but  though  that  may  be 
so,  I  think  there  can  be  no  doubt  in  this  case,  and 
under  the  circumstances  here  stated,  that  the 
pauper's  settlement  is  at  the  place  of  her  birth. 

Field,  J. — ^The  judgment  of  the  court  of  quarter 
sessions  is  right,  and  must  be  affirmed.  The 
object  of  the  statute  was  to  get  rid  of  derivative 
sebtlements  altogether.  The  words  are,  "'No 
person  shall  be  deemed  to  have  derived  a  settle- 
ment from  any  other  person,  whether  by  parent- 
age, estate,  or  otherwise."  But  to  that  general 
rule  it  makes  two  exceptions,  "  except  in  the  case 
of  a  wife  from  her  husband,  and  in  the  case  of  a 
child  under  the  age  of  sixteen,  which  child  shall 
take  the  settlement  of  its  father  .  .  .  and  shall 
retail  the  settlement  so  taketi  until  it  shall 
acquire  another."  Therefore,  if  the  statute  had 
stopped  there,  the  pauper  in  this  case  would  have 
taken  her  father's  settlement.  In  ascertaining 
that,  you  find  th«t  his  birth  settlement  would  be 
TTi  Deddington,  but  a  birth  settlement  is  only  a 
f»rimd  facie  one,  and  he  may  have  acquiredf  a 
settlement  elsewhere,  and  how  is  that  settlement 
to  be aeoertained  except  b^  making  inquiries?  and 
if,  in  making  mich  inquiries,  "  it  cannot  be  shown 
#hat  settlement  such  child  derived  from  her 
parent  without  inquiring  iAto  the  derivative 
settlement  of  such  parent,"  then  it  is  enacted, 
not  that  she  is  to  take  her  other's  birth  settle- 
ment, which  might  have  been  more  in  accordance 
with  the  policy  of  the  Act,  but  she  is  to  be 
"  deemed  to  be  settled  in  the  parish  in  which  she 
was  bom."  The  contention  of  the  respondents 
cannot  hold  good  against  the  plain  words  of  the 
statute,  so  we  are  bound  to  hold  that  the  sessions 
were  tight. 

Order  ofsessionB  afflrmed. 

Solicitors  for  the  appellants,    White  and  8on$, 
for  BawJevna,  Woodstock. 
Solicitor  for  the  respondents,  Bexworthy, 


Twaday,  Nov,  12, 1878. 

(Befoi^  OocKBtJBN,  L.O.  J.  and  Melloe,  J.) 

Eael  Mahvsbs  and  anothss  V,  Babtuolomew.  (a) 

Highways — Bwrveyar — Bepaira — Licence  to  get 
maierialsfrom  prhate  property — DvraMon  of 
Ucenee—Highwa/y  Act  (5  |-  6  WiU.  4,  o.  50),  aa, 
&Sandhi. 

The  licence  granfed  by  nuticet  to  the  surveyor  to 
get  materiala  from  indoaed  landa  for  the  repair 
of  the  highwa/ya,  in  Ojccorddnce  v){th  aect,  54  of 
5^6  Wilt  4,  c.  50,  ia  limited  to  the  neceaaiOea  of 
that  particula/r  occasion  in  respect  of  which  the 
application  for  the  licence  ia  made, 

Juaticea  in  apecial  aeaauma,  tmder  5^6  WtU,  4,  c, 
50,  a.  54,  granted  in  1866  to  the  then  aivrveyor  of 
highway  a  a  licence  to  take  mnferiahforthe  repaira 
of  the  highwayafrom  certain  lands  in  the  paHah 
of  which  plaintiffa  were  the.  owner  and  occupier 
reapectioely,  Materiala  ha^-  heen  got  under  that 
Ucsnce  down  to  1877,  when  the  plaintiffa  gave 
notice  to  the  defendant,  the  preaent  aurveyor,  7U>t 
to  get  cmv  more.  The  deftntdcmt  oontvMied  to  do 
so  neverindeaSt  oikl  plalnt^a  now  brought  an 
aetion  of  trespass  against  him, 

(a)  B«p«rtoa  Ij  A.  H«  Fonas,  Siq**  BiEXist8Mit-I*w. 


Held,  that  defendant  had  no  right  to  mier  upon 
plaifntifft^  land,  inasmuch  as  the  licence  gramied 
oy  the  justices  only  extended  to  the  necessities  of 
the  particular  occasion  in  respect  of  which  U  was 
granted 

This  was  a  special  case  stated  pursuant  to  the 
provisions  of  Order  XXXIY.,  r.  1,  as  follows : 

1.  The  plaintiff  Browne  was,  at  the  times  here- 
inaftor  referred  to,  and  is,  a  farmer,  possessed  of 
and  occupying  a  hxm  in  the  parish  of  Langton- 
by-Wragby,  in  the  county  of  llnooln,  as  tenant 
thereof  to  the  plaintiff  llord  Manvers,  who  then 
was  and  is  the  owner  thereof ;  and  the  defendant 
was,  during  the  year  1877,  and  now  is,  the 
surveyor  of  highways  for  the  said  pariah. 

2.  In  1866,  materials  being  rec|u]red  for  the 
repair  of  the  higfawavs  in  the  said  parish,  the 
then  surveyor  of  highways  (not  the  defendant), 
pursuant  to  the  provisions  of  the  Qeneral  High- 
way  Act  (5  &  6  Will.  4,  c.  50),  s.  53,  gave  notice  to 
the  plaintiffs,  as  the  owner  and  oooupier  respeo- 
tively  of  the  said  farm,  requiring  them  to  appear 
before  justices  at  special  sessions  to  show  cause 
why  materials  for  the  repair  of  the  said  highways 
should  not  be  had  from  a  field  forming  part  of  ^ 
said  farm,  and  which  field  was  then  and  is  indoeed 
land  vrithin  the  meaning  of  the  said  Act  and  of 
the  4  &  5  Yict.  o.  51. 

3.  No  opposition  being  offered  to  the  application 
made  in  pursuance  of  such  notice,  the  justices  in 
special  sessions  assembled  granted  theur  Koenoe, 
under  sect.  54  of  the  5  &  6  WilL  4,  a  50,  to  the 
said  surveyor,  authorising  him  to  dig,  get^  take, 
and  oarry  from  the  said  field  materSds  for  the 
purposes  aforesaid,  makinic  satisfaetion  for  the 
same  and  for  damage  done  to  such  field  in  the 
manner  directed  by  the  said  Ant,  and  this  Uoenoe 
was  never  appealed  against,  pursuant  to  ^be  power 
in  that  behalf  conferred  by  the  105th  section  of  the 
Act.  A  copy  of  the  said  licenoei,  marked  "A" 
aocompanies  and  forms  part  of  this  case. 

4.  The  said  surveyor  acoordinglv  dug  in  and 
carried  awpy  from  the  said  field  sucn  materials  as 
aloresaid,  amd  with  them  repaired  the  higlnrays  in 
the  said  parish.  The  amount  of  satisfa^on  pay- 
able in  respect  thereof  was  not  settled  or  asoer 
tained  by  the  justices,  but  the  surveyor  paid  the 
plaintiffs  a  sum  which  was  agreed  npon  between 
them  as  the  amount  to  be  paid  for  such  materials 
as  aforesaid. 

5.  In  subsequent  years  the  different  surveyors 
of  highways  appointed  each  jear  for  the  said 
parish  got  materials  for  the  refMur  of  the  highwavs 
in  the  said  parish  from  the  said  field,  and  paid  the 
plaintiffs  mm  time  to  time  sums  aureed  upon  as 
the  price  of  such  materials,    v 

6.  During  the  years  1876-7  the  plaintiff  Browne 
was  the  surveyor  of  highways  for  the  said  parish, 
and  he  then  got  all  the  gravel  which  was  required 
for  the  repair  of  the  highways  from  the  plaintiffs' 
field,  and  paid  himself  compensation  at  the  same 
rate  whion  had  been  allowed  in  previous  years, 
and  in  fact  gravel  for  the  repair  of  the  highwaj:* 
of  the  parish  has  been  continuously  got  from  the 
plaintiffs'  land  and  paid  for  by  successive  surveyors 
since  the  date  of  the  said  licence  up  to  the  present 
time,  without  anv  objection  hj  the  plaintiffs  ontil 
the  year  1877,  when  the  plaintiffs  objected  to  any 
more  gravel  being  got  or  taken  mm  tiie  said 
lands.  The  defendant  contends  that  the  said 
gravel  bas  been  rightly  got  in  ^zeroise  of  to6 
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powers  given  by  the  said  licence ;  bat  the  plaintiffs 
deny  that  the  said  licence  had  any  force  after  the 
year  in  which  it  was  granted. 

7.  In  1877,  in  consequence  of  the  said  objections 
raised  by  the  plaintiffs,  the  defendant  applied  to 
the  JDStices  in  special  sessions  to  grant  him  a 
new  licence  to  get  materials  from  the  said  field, 
and  the  plaintiffs  subsequently  applied  to  the 
justices  to  revoke  the  licence  hereinbefore  referred 
to  in  paragraph  3.  The  justices  declined  to  enter- 
tain either  application — the  former  one  on  the 
l^round  that  the  said  licence  was  still  iu  force,  and 
the  latter  ou  the  ground  that,  as  the  plaintiffs  had 
not  appealed,  the  said  licence  was  irrevocable. 

8.  Notice  was  therefore  served  by  the  plaintiffs 
upon  the  defendant  requiring  him  not  to  trespass 
on  or  dig  or  carry  away  materials  from  the  said 
field,  notwithstanding  which  the  defendant,  claim- 
ing to  act  under  the  licenoe  hereinbefore  referred  to, 
has  during  the  year  1877  entered  upon  the  said 
field,  and  has  dag  and  carried  away  stone  and 
other  materials  therefrom  for  the  repair  of  the  said 
highways,  and  has  thereby  injured  the  reversion 
of  the  plaintiff  Earl  Manvers. 

9.  It  is  contended  on  behalf  of  the  plaintiffs 
that  the  licence  granted  to  the  surveyor  in  1866 
did  not  confer  upon  the  defendant  any  right  to 
enter  upon  the  lands  in  question  in  1877,  and  it  is 
contended  on  behalf  of  the  defendant  that  it  did. 

The  question  for  the  opinion  of  the  oourt  is 
whether,  under  the  circumstances  above  stated, 
«he  defendant  was  justified  in  entering  upon  and 
digging  and  carrying  away  from  the  said  land  of 
the  plaintiffs  stone  and  other  materials  for  the 
repair  of  the  highwavs  of  the  said  parish. 

If  the  oourt  shall  answer  the  Question  in  the 
negative,  judgment  is  to  be  entered  for  the  plain- 
ti£  for  400.  damages. 

If  the  court  shall  answer  the  said  question  in 
the  affirmative,  judgment  is  to  be  entered  for  the 
defendant. 

In  either  case  judgment  is  to  be  entered  for 
such  costs  as  the  court  shall  direct,  including  the 
costs  of  and  incidental  to  settling  this  case. 

The  licence  referred  to  in  paragraph  8  was  in 
the  form  given  in  the  schedule  of  toe  Act,  and  was 
signed  by  two  justices.  It  recited  that,  whereas 
by  the  Highway  Act  the  surveyor  "  is  anthorised 
to  dig,  get,  take,  and  carry  away  materials  lying 
upon  any  lands  or  grounds  within  the  parish  for 
which  he  is  appointed,  for  the  use  and  benefit  of 
the  highways  ....  and  whereas  it  appears 
to  us  that  the  said  materials  are  necessary,  and 
ought  to  be  got,  dug,  taken,  and  carried  away  for 
the  purposes  aforesaid,  therefore  we  do  hereby 
give  our  licence  to  the  said  surveyor  to  dig,  take, 
and  carry  away  the  same  acooraingly,  the  said 
surveyor  making  satisfaction  for  the  same,  and 
also  for  the  damage  done  to  such  lands,  in  the 
manner  directed  by  the  said  Act." 

Sects.  53  and  54  of  5  <fe  6  Will.  4,  c.  50,  are  as 
follows : 

53.  And  be  it  further  enacted,  that  it  shall  not  be 
Iftwfnl  fur  any  enrreyor,  or  any  other  person  acting  under 
the  anthoril^r  of  this  Aot,  to  dig,  ^ther,  get,  take,  or 
carry  awayanv  materials  for  making  or  repairing  an^ 
high«ray  out  of  or  from  any  inoloeed  land  or  ground,  until 
one  calendar  month's  notice  in  writing,  signed  by  the 
■arTeyor,  shall  have  been  given  to  the  owner  of  the 
premises  from  which  snch  ma^rials  are  intended  to  be 
taken  .  .  .  and  to  the  occupier  ...  to  appear  before  the 
jnstioeB  at  a  special  sessions  for  the  highways,  to  show 
cause  why  such  materials  ahonld  not  be  bad  therefrom ; 

ilAe.  Oah.— Vol.  XI. 


and,  in  case  such  owner,  aoent,  or  occupier  shall  attend 
pursuant  to  such  notice,  out  shaJll  not  show  sufficient 
cause  to  the  contrary,  snch  justices  shall,  if  th^y  think 
proper,  authorise  such  surveyor  or  other  person  to  die, 
get,  gather,  take,  and  carry  away  such  materials,  at  such 
time  or  times  as  to  such  justices  shall  seem  proper  $  and, 
if  such  owner,  agent,  or  occupier  shall  neglect  or  refuse 
to  appear  .  .  .  the  said  justices  shall  aud  may  .  .  .  make 
snch  order  therein  as  they  shall  think  fit,  as  fully  and 
effectually  to  all  intents  and  purposes  as  iif  such  owner, 
agent,  or  occupier  had  attended. 

54.  And  be  it  further  enacted,  that  it  shall  be  lawful 
for  every  such  surveyor,  for  the  use  aforesaid,  by  licence 
in  writing  from  the  instlces  at  a  special  sessions  for  the 
highways,  to  search  for,  dig,  and  get  materials,  if  sufficient 
cannot  be  had  convenien^y  withhi  such  waste  lauds, 
common  grounds,  rivers,  or  brooks  in  or  through  any  of 
the  several  or  inclosed  lands  or  grounds  of  any  person 
whomsoever  ...  in  the  parish  where  the  same  shall 
be  wanted  .  .  and  to  take  and  carry  away  so  much  of 
the  said  materialaas,  by  the  discretion  of  the  said  surveyor, 
shall  be  thought  necessary  to  be  emi)loyed  in  the  amend- 
ment of  the  said  highways,  the  said  surveyor  making 
such  satisfaction  for  the  materials  which  may  be  got  or 
taken  away,  and  also  for  the  damage  done  to  such  lands 
or  grounds  oy  the  ffetting  and  carrying  away  the  same,  as 
shiul  be  settied  and  ascertained  by  ordier  of  the  justices  at 
a  speoial  sessions  for  the  highways. 

Qraham  for  plaintiffs. — The  question  here  really 
is,  whether  a  licence  granted  by  justices  under 
5  &  6  Will.  4,  c.  50,  to  the  surveyor  of  a  parish 
to  get  materials  from  inclosed  lands  is  perpetual 
or  not.  The  justices  say  they  have  no  power  to 
revoke  such  a  licenoe;  but  a  reasonable  con- 
struction must  be  pat  upon  the  Act.  The  justices 
may  authorise  the  surveyor  to  take  materials  "  at 
such  time  or  times  as  to  them  shall  seem  proper." 
[He  was  stopped  by  the  Oourt.] 

iMinley  for  defendant. — The  reasonable  con- 
struction of  the  Act  is,  that  surveyors  should  be 
at  liberty  to  ^o  to  one  source  for  materials  until 
that  source  is  exhausted.  If  the  words  of  the 
section  are  ambiguous  as  they  appear  to  be  here, 
convenience  must  be  looked  at.  Someone's  rights 
mast  be  invaded  each  time  materials  are  wanted, 
and  fresh  injury  done,  if  my  constr action  is  not 
right.  The  Act  provides  compensation  for 
damage  done,  and  this  may  include  prospective 
damage.  The  justices  might  have  limited  the 
time  during  which  the  licence  should  be  in  force, 
but  they  have  not  done  so.  The  licence  here  is, 
therefore,  indefinite  as  to  time,  and  is  in  force  as 
long  as  the  materials  upon  the  land  in  question  are 
not  exhausted. 

CocKBO&N,  O.J. — Oar  decision  must  be  in 
favour  of  Earl  Manvers.  The  authority  to  get 
materials  given  by  the  Highway  Act  involves  im- 
portant considerations,  for,  beyond  all  question, 
it  sanctions  an  interference  with  the  rights  of  the 
subject.  The  Act  authorises  the  surveyor  to 
obtain  stone,  but  tliat  stone  is  not  to  be  obtained 
at  the  expense  of  the  parish,  bat  to  the  loss  and 
detriment  of  the  individual  from  whom  the  stone 
is  obrained.  It;  is  nBcensary  therefore  to  inquire 
very  carefully  what  the  extent  of  this  authority  is. 
By  the  words  of  thn  section  I  find  it  is  expressly 
stated  that  the  justices  may  give  the  surveyor 
authority  to  take  and  carry  away  materials  "  at 
such  time  or  times  as  to  such  justices  shall  seem 
proper."  But  when  we  turn  to  the  form  of  licence 
given  in  the  schedule  we  find  that  ail  mention  of 
time  is  emitted.  The  section  shows  that  it  is  not 
intended  that  this  authority  should  be  given  once 
and  for  all,  but  only  for  such  time  or  times  as  to 
the  justices  may  seem  proper;  and  I  think  there 
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is  abundant  reason  for  saying  that  that  is  so.  If 
taking  stone  from  one  man's  land  is  a  burden 
cast  upon  him  for  the  good  of  the  parish,  he  may 
rightly  say  that  his  neighbours  should  be  com- 
mon sufferers  ^ith  himself.  Mr.  Lumley  points 
out  that  there  are  clauses  for  compensating  for 
damage  done  to  the  land ;  but  it  appears  to  me 
that  the  proper  construction  of  the  Act  is  that, 
when  materials  are  necessary  for  the  repair  of  the 
highways,  the  surveyor  is  to  go  to  the  justices  and 
asK  for  an  order  authorising  him  to  take  mate- 
rials from  such  land  as  he  shall  think  fit  for  what- 
ever repairs  are  in  contemplation  at  the  time,  and 
the  order  of  the  justices  is  co-extensive  with  that 
present  necessity.  But  their  order  is  not  appli- 
cable to  a  different  time,  when  a  totally  different 
state  of  things  may  present  themselves.  This 
interpretation  of  the  licence,  that  it  must  be  pro 
re  naia,  is  consistent  with  the  full  meaning  and 
intention  of  the  statute. 

Mbllor,  J. — I  am  of  the  same  opinion.  Mr. 
Lumley  has  ingeniously  raised  several  questions 
as  to  the  construction  of  this  Act,  and  he  has  pre- 
sented matters  of  some  difficulty,  but  those  diffi- 
culties are  overcome  by  the  balance  of  convenience. 
The  words  of  the  54th  section  apply  not  only 
to  streams  and  waste  lands,  but  they  point  out 
the  duty  of  the  surveyor  as  to  inclosed  lands 
also;  he  is  "to  take  and  carry  away  so  much 
of  the  said  materials  as  by  the  discretion  of 
the  said  surveyor  shall  be  thought  necessary." 
Is  that  clause  applicable  solely  to  waste  lands  and 
streams  P  I  think  not.  I  think  it  applies  also  to 
private  grounds.  He  is  to  get  the  amount  of 
materials  he  considers  necessary  for  the  repair  of 
the  highways,  and  the  justices'  order  is  applicable 
to  repairs  contemplated  at  the  time  it  was  granted 
— the  order  extends  to  the  necessities  of  the  occa- 
sion. As  soon  as  the  force  of  that  order  is  spent 
the  surveyor  must  apply  for  a  further  order,  and  in 
the  case  of  a  private  owner  the  justices  should 
consider  whether  it  is  reasonable  to  get  the 
amount  of  material  required  from  that  particular 
place.  I  cannot  say  it  would  be  necessary  to  get 
a  new  order  year  by  year,  but  I  am  of  opinion  that 
each  order  must  be  limited  by  the  necessities  of 
the  repairs  in  prospect  when  the  order  is  granted. 
The  particular  question  submitted  to  us  in  the 
special  case  must  be  answered  in  favour  of  the 
plaintiffs. 

Judgment  for  plaintiff 8  without  coats. 

Solicitor  for  plaintiffs,  Toynhee,  agent  for 
Toynbee  and  Larken. 

Solicitors  for  defendant,  Taylor,  Hoare^  aud 
Taylor,  agents  for  Bwrtone  and  Scorer. 


Nov.  25  and  28, 1878. 

(Before  Cocrbub^,  C.  J.,  Mellob,  J.,  and  Huddles- 

TON,  B.) 

Reg.  v.  Justices  op  Oveb  Dabwen.  (a) 

Intoxioating  liqikors — Certificate  for  a  licence — 
Sufficient  notice — Beer  to  be  consumed  off  the 
premises — 32  ^  33  Vict.  c.  27,  ss.  7,  8. 

An  applica/nt  to  licensing  justices  fo'fa  certificate 
under  the  Wine  and  Beerhouse  Act  1869,  autho' 
rising  the  grant  to  him  of  a  licence  to  sell  by 
retail  beer  to  be  consumed  off  his  premises,  under 
3^4  Vict.  c.  61,  was  already  the  holder  of  a 
certificate    and  additional  licence  for   the  same 

.(a)  Reported  bj  K.  W.  McKellab,  Esq.,  Barrister- at*Law. 


purpose  under  26  ^  27  Viet.  c.  33.  In  the  notios 
required  by  sect  7  of  the  first-mentioned  Act,  he 
had  set  forth  his  name  and  address,  and  the 
situation  of  his  shop,  but  merely  stated  his  inien- 
tion  to  apply  for  a  certificate  to  sell  by  retail 
beer  to  be  consumed  off  the  premises. 

The  justices  refused  a  certificate,  on  the  ground  thai 
the  notice  was  insufficient. 

Held,  upon  a  rule  for  mandamus,  that  the  applicant 
under  the  circumstances  was  entitled  to  the  certi- 
ficate  he  applied  for. 

Ex  parte  Slateb. 
This  was  a  rule  calling  upon  the  licensing  justices 
for  the  Over  Darwen  division  of  the  hundred  of 
Blackburn,  in  the  county  of  Lancaster,  to  show 
cause  why  a  writ  of  inandamus  should  not  issue, 
commanding  them  to  hold  an  adjournment  of  their 
general  annual  licensing  meeting,  and  to  hear  and 
determine  the  matter  of  an  application  by  Thomas 
Slater  for  a  certificate  authorising  him  to  apply  to 
the  Excise  for  a  licence  to  sell  beer  by  retail  not 
to  be  consumed  on  the  premises. 

It  appeared  from  the  affidavit  of  Slater,  the 
applicant,  that  he  applied  to  the  licensing  justices 
on  the  29th  Aug.  last,  at  their  general  annual 
meeting,  for  a  certificate  under  the  5th  and  6th 
sections  of  the  Wine  and  Beerhouse  Act  1869 
(32  &  33  Vict.  c.  27). 

The  notice,  which  had  been  duly  served  and 
published  under  the  7th  section,  was  a  printed 
form,  with  the  name,  address,  and  date  filled  in,  as 
follows : 

To  the  Overseera  of  the  poor  of  the  township  of  Orer 
Darwen,  in  the  oonnty  of  Lancaster,  th«  Superinten- 
dent of  Police  for  the  aistriot,  and  to  all  whom  it  may 
concern. 

I,  ,  shopkeeper,  now  residing  at  ,  ^ 

hereby  give  notice  that  it  is  my  intention  to  apply  at  Uie 
general  ft-tiTiTm.!  licensing  meeting,  to  be  holden  at  the  pohoe 
oonrt,  Over  Darwen,  in  the  Over  Darwen  division  of  the 
hundred  of  Blaokbnm,  in  the  said  connty,  on  the 
day  of  inst.,  for  a  certificate  to  sell  by  retail  beer 

to  be  consamed  off  the  premises,  at  my  said  house  and 
premises,  situate  at 

Given,  &c. 

No  objection  was  made  to  the  grant  of  this 
certificate  to  the  applicant ;  but.  the  justices  con- 
sidered that  this  notice  did  not  sufficiently  fnlfil 
the  requirements  of  the  Act,  and  on  that  ground 
refused  the  application. 

By  sect.  8,  previous  licensing  provisions  are  in- 
corporated into  the  Ace,  *'  subject  to  this  qualifica- 
tion, that  no  application  for  a  certificate  under  this 
Act  in  respect  of  a  licence  to  sell  by  retail  beer, 
cider,  or  wine,  not  to  be  consumed  on  the  premises, 
shall  be  refused,  except  upon  one  or  more  of  the 
following  grounds,  viz."  .... 

The  first  three  grounds  relate  to  the  character  of 
the  applicant  and  the  house ;  and  the  other.  No.  4, 
is  "  That  the  applicant,  or  the  house  in  respect  of 
which  he  applies,  is  not  duly  qualified  as  by  law  is 
required." 

The  rule  was  moved  for  and  fl^ranted  for  the 
reason  that  the  certificate  was  refused  on  a  diffe- 
rent ground  from  those  provided  by  the  qualifica- 
tion in  this  section. 

McKellar  showed  cause  on  behalf  of  the  justices. 
— There  are  two  objections  to  the  form  of  this 
notice :  the  first  is,  that  there  can  be  no  "  certificate 
to  sell  by  retail  beer  to  be.  consumed  ofif  the  pre- 
mises," as  is  mentioned  therein.  The  applicant 
should  have  given  notice,  in  the  words  of  the  role, 
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'  for  a  certioate  authorising  him  to  apply  to  the 
Sxoifle  for  a  licenoe  to  sell  beer  by  retail  not  to  be 
consumed  on  the  premises."    A  certificate  and  a 
licence  are  distinctly  provided  for  in  the  Act,  and 
the  notice  ought  not  to  confound  the  two.    The 
second  objection  is  less  technical  and  more  impor- 
tant, viz.,  the  omission  to  state  the  statute  granting 
the  licence  for  which  this  certificate  is  required. 
In  this  case  probably  the  licence  required  is  that 
under  3  &  4  Yict.  c.  61 ;  but  a  licence  enabling  the 
holder  to  sell  beer  in  the  same  way  might  be  granted 
under  at  least  one  other  Act,  viz.,  26  &  27  Yict.  c.  33. 
Sect.  6  of  the  Act  of  1869  says,  "A  certificate  under 
this  Act  shall  specify  the  name  and  address  of  the 
person  thereby  authorised  to  receive  a  licence,  the 
description  of  licence  or  licences  authorised  to  be 
granted    to  him,   and   whether   such    licence  or 
licences  is  or  are  to  be  granted  for  the  sale  of  beer, 
cider,  or  wine  to  be  consumed  on  or  o£E  the  pre- 
mises, and  the  situation  of  the  house  or  shop  in 
respect  of  which  such  grant  is  authorised.     It 
shall  be  in  force  for  one  year  from  the  dato  of  its 
being  granted,  and  shall  be  in  the  form  given  in 
the  first  schedule  hereto,  or  as  near  thereto  as 
circumstances  admit."      The  schedule  referred  to 
requires  to  be  described  *'  the  situation,  and  the 
particular  Act  or  Acts  under  which  the  licenoe  is 
to  be  taken  out."    Now  sect.  7,  which  relates  to 
the  notice,  seems  to  require  as  much  particularity 
as  the  certificate ;  and,  considering  that  the  notice 
is  for  the  information  of  the  general  public  and 
not  merely  for  the  justices,  nor  for  the  Excise  (as 
the  certificate  is),  tnere  is  greater  cause  for  cer- 
tainty in  the  notice  than  in  any  of  the  other  docu- 
ments required.    The  ooly  remedy  for  insufficiency 
of  notice  is  a  refusal  of  the  certificate   «\nd  the 
justices  must  have  some  discretion  in  accepting  a 
notice.    This  court,  on  mandanvua,  will  not  hastily 
interfere  with  that  discretion. 

/.  Paterson  supported  the  rule. — ^The  first  objec- 
tion can  have  no  weight  in  a  matter  which  is  not 
open  to  special  demurrer,  and  it  is  quite  early 
euoogh  to  mention  the  particular  statute  when 
the  certificate  is  about  to  be  handed  to  the  appli- 
cant. No  one  could  be  misled  by  the  form  of 
the  notice,  and  it  was  never  intended  that  justices 
should  refuse  a  certificate  upon  a  ground  so 
frivolous  as  this.  It  has  often  been  held  that 
mandamus  is  the  only  remedy  when  jusbices  allow 
an  excessive  effect  to  a  preliminary  objection. 
This  really  does  not  amount  to  an  objection,  for 
the  justices  have  distinctly  disobeyed  the  8th 
section,  and  have  refused  this  application  for  a 
certi6cate  on  other  than  the  authorised  grounds, 

OocKBURN,  O.J. — We  think  that  this  notice, 
although  drawn  op  in  a  loose  and  unsatisfactory 
form,  is  sufficient  to  convey  to  the  justices  infor- 
niation  of  what  the  applicant  desired.  The  words 
of  the  8th  section  are  very  definite,  and  licensing 
justices  must  not  be  too  fastidious  as  to  the 
verbal  accuracy  of  a  notice.  The  rule  will  be 
made  absolute. 

Mellor,  J. — I  am  of  the  same  opinion. 

Rule  absolute. 

Solicitor  for  the  appellant,  E,  T.  Tadman. 
Solicitors    for    justices,    Pritchard,  Englefield, 
and  Co.,  for  C  Costeker,  Over  Darwen. 

Ex  parte  Gibson. 
^His  was  a  similar  rule  to  the  same  justices  on 


behalf  of  John  Gibson,  who  applied  for  the  same 
certificate  as  in  Slater^s  case. 

The  same  form  of  notice  had  been  used,  and  it 
had  been  held  insufficient  by  the  justices*  not  only 
on  the  grounds  applicable  to  the  previous  case, 
but  on  the  further  ground,  which  was  shown  upon 
affidavit,  that  Gibson  had  at  the  same  licensing 
meeting  continued  his  previous  certificate  for  an 
additional  licence,  under  26  &  27  Yict.  o.  33, 
whereby,  having  "  an  Excise  licence  to  sell  strong 
beer  in  casks  containing  not  less  than  four  and  a 
half  gallons,  or  in  not  less  than  two  dozen  reputed 
quart  bottles  at  one  time,  to  be  drunk  or  consumed 
elsewhere  than  on  his  premipes,"  he  was  entitled 
"  to  sell  beer  in  any  less  quantity  and  in  any  other 
manner  than  as  aforesaid,  but  not  to  be  drunk  or 
consumed  on  the  premises  where  sold." 

Poland  showed  cause  on  behalf  of  the  justices. 
— Here  the  applicant  having  already  a  certificate 
for  a  licence  such  as  he  required,  there  was  nothing 
in  the  notice  to  sbow  the  justices  what  he  was 
applying  for.  Moreover,  the  licensing  justices 
surely  cannot  be  compelled  to  grant  any  number 
of  certificates  for  the  same  purpose  to  the  same 
applicant.  If  these  two  certificates  are  to  be  held 
by  the  same  person,  he  will  have  a  facility  in  de- 
feating the  object  of  the  Legislature,  requiring  a 
conviction  to  be  indorsed  on  a  certificate,  which 
could  never  have  been  intended. 

J.  Paterson  supported  the  rule. — The  applicant 
might  desire  to  give  up  his  licence  to  sell  stronic 
beer  in  large  quantities  during  the  year,  in  which 
case  he  would  require  this  different  kind  of  certi- 
ficate for  a  licence  under  3  &  4  Yict.  c.  61,  in  order 
to  continue  his  retail  trade.  [Huddlbston,  B. — 
Then  why  cannot  he  apply  for  the  new  certificate 
after  he  has  given  up  the  old  one?  The  object  of 
this  application  now  can  only  be  to  put  himself 
on  velvet  for  the  ne  t  licensing  day.]  Whatever 
be  the  ulterior  object,  there  is  nothing  in  the 
statute  to  justify  the  justices'  refusal  of  the  certi- 
ficate. 

Melloe,  J. — 1  have  considerable  doubt  about 
this  rule ;  for  the  notice  on  the  face  of  it  certainly 
does  not  give  any  information  concerning  the  ap- 
plicant's peculiar  position  and  requirement.  I 
cannot,  however,  hold  that  he  has  not  put  himself 
in  the  position  which  enables  him  to  claim  a  certi- 
ficate under  the  Sth  section.  There  is  nothing 
there  to  prevent  his  having  one  because  he  already 
holds  something  similar;  and  the  defeat  of  the 
statute  upon  a  conviction  is  not  likely  to  occur  as 
susfirested.  All  that  the  7th  section  requires  is 
set  out  in  the  notice ;  and  the  rule  I  thmk  must 

HuDDLESTON,  B- — I  am  of  the  same  opmion. 

JBu/e  dbsohUe. 

Solicitors  for  applicant,  J.  Raven  and  Co. 
Solicitors  for  justices,  Pritchirdt  Englejleld,  and 
Co.,  for  G.  Costeker,  Over  Darwen. 


Wednesday,  Dec.  11,  1878. 
(Before  Melloe  and  Manisty,  JJ.) 

Baeton   Kbgis    Union   v.    Bebkshieb  Clerk  op 

THE  Peace,  (a) 
Pauper  criminal  lunatic — Order  of  maintenance — 

Settlement  at  time  of  making  the  order. 

In  1862  a  female  criminal   lunatic,   after   living 

(a) Seported by  M.  W.  McKbi.lar,  Esq..  Barriat«rat-Law. 
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with  Tier  husband,  toUhotU  pcmoer  relief,  for  more 
than  three  years  in  the  appellants'  union,  was 
acquitted  on  the  ground  of  insanityon  a  charge 
of  attempting  to  mwrder  her  child.  Her  husband* s 
last  legal  settlement  was  then  elsewhere,  but  he 
continued  to  live  in  the  appellants*  union ;  and 
in  1877  an  order  for  her  maintenance,  under  the 
atUhoriiy  of  Reg.  V.  Stepndv  Uoion  (L.  Bep,  9 
Q.  B,  383),  was  made  upon  ike  appellants. 
Held,  upon  a  case  staled,  that  the  order  was 
rightly  made,  not  on  the  husband*s  last  legal 
settlement  at  the  time  of  her  detention,  but  upon 
the  appellants*  union,  in  which  was  the  hus' 
band's  then  settlement  under  39  ^  40  VicL  c.  61, 
S.  o4. 

This  v^as  a  special  case,  stated  by  consent  of  the 
parties,  and  by  order  under  12  <fe  13  Yiot.  c.  45 
8.  U. 

1.  On  the  9th  July  1867,  Mary  Coleman, 
being  then  charged  with  the  offence  of  having 
attempted  to  murder  her  child,  was  removed  from 
the  parish  of  Westbury-upon-Trym  in  the  ap- 
pellants' union,  where  she  was  then  residing,  to  the 
oonnty  gaol  at  Gloucester.  On  the  12th  of  August 
following  she  was  indicted  for  the  said  offence 
at  the  G-loucester  assizes,  and  upon  the  trial  being 
acquitted  by  the  jury  on  the  ground  of  her  in- 
sanity, she  was  ordered  to  be  kept  in  prison  in  the 
county  of  Gloucester  until  Her  Majesty's  pleasure 
should  be  known. 

2.  By  a  warrant  dated  the  30th  Sept.  1867, 
under  the  hand  of  one  of  Her  Majesty's  principal 
Secretaries  of  State,  the  said  Mary  Coleman  was 
ordered  to  be  removed  to  the  Broadmoor  Criminal 
Lunatic  Asylum,  and  she  was  thereupon  duly 
removed  upon  such  warrant. 

3.  By  an  order  dated  the  2lHt  Sept.  1867,  two 
justices  of  the  peace  for  the  county  of  Gloucester 
ordered  the  guardians  of  the  poor  of  the  appel- 
lants' union  to  pay  out  of  the  common  funa  of 
their  union  weekly,  from  the  time  the  said  Mary 
Coleman  should  be  received,  and  during  such 
time  as  she  should  be  detained  in  the  Asylum 
for  Criminal  Lunatics  at  Broadmoor,  the  sum  of 
148.  to  the  superintendent  of  the  naid  asylum,  for 
the  maintenance  of  the  said  Mary  Coleman.  The 
above  order  of  the  2lBt  Sept.  recited,  as  the  groand 
upon  which  it  was  made,  the  fact  that  Samuel 
Coleman,  the  husband  of  the  said  Mary  Coleman, 
was  at  the  date  of  her  imprisonmenb  as  afore- 
said residing,  and  had  resided  for  one  year  and 
upwards  thence  immediately  preceding,  within  the 
appellants'  union,  and  had  continually  resided 
therein  trom  the  date  of  such  imprisonmeut  down 
to  the  date  of  the  said  order,  and  was  irremovable 
therefrom,  and  that  upon  due  inquiry  he  was 
found  to  be  unable  to  pay  the  expense  of  the  main- 
tenance of  his  said  wife  in  a  lunatic  asylum. 
The  above  order  did  not  recite  or  in  any  wise  pur- 
port to  be  made  on  the  ground  that  the  said 
Samuel  Coleman  was  at  the  date  of  such  order 
legally  settled  in  the  appellants'  union. 

4.  Against  this  order  there  was  no  appeal,  and 
tie  appellants  regularly  paid  the  sum  of  149.  per 
week  to  the  superintendent  of  the  Broadmoor 
Asylum  as  ordered  down  to  the  month  of  May 
1874,  when  they  discovered  that  the  order  was 
Tcid,  there  being  no  provisions  in  the  Acts  of 
Purlitnieiit  relating  to  criminal  lanacics,  empower- 
inic  justices  of  the  peace  to  charge  the  main- 
tenance of  a  criminal  lunatic  upon  the  guardians 


of   the  union  wherein  such  lunatic  shall  have 
acquired  an  exemption  from  removal,  but  only  the 

guardians  of  the  union  wherein  such  lunatic  shall 
e  adjudged  to  be  legally  settled.  From  the  date 
of  such  discovery  the  appellants  have  refused  to 
make  any  further  payments  for  the  maintenance 
of  the  said  Mary  Coleman  at  the  Broadmoor 
Asylum.  The  superintendent  of  the  said  asylam, 
however,  acting  on  behalf  of  Her  Majesty's 
Government,  has  continued  to  maintain  her  in  the 
asylum,  and  has  sent  to  the  appellants  quarteriy, 
up  to  the  29th  Sept.  1877,  an  account,  debiting 
them  with  the  expense  of  such  maintenance. 

5.  By  an  order  dated  the  4th  Dec.  1877  two 
justices  of  the  peace  for  the  county  of  Berin 
adjudged  the  said  Mar^  Coleman  to  be  legally 
settled  in  the  said  parish  of  Westbury-upon- 
Trym,  in  the  appellants'  union,  and  directed  the 
appellants  to  pay  thenceforth,  from  the  date 
thereof,  to  the  superintendent  for  the  time  being 
of  the  criminal  lunatic  asylum  at  Broadmoor, 
weekly  the  sum  of  14s.,  for  the  maintenance  of  the 
said  Mary  Coleman  during  her  confinement 
therein.  This  order  was  obtained  by  the  super- 
intendent when  he  found  that  the  order  of  the 
2l8t  Sept.  1867  was  null  and  void. 

Against  this  order  of  the  4th  Dec.  1877  notice 
of  appeal  was  duly  given  to  the  respondent,  and  it 
is  upon  the  validity  of  such  order  tnatthe  opinion 
of  this  honourable  court  is  now  sought. 

6.  The  said  Samuel  Coleman  has  continuously 
resided  within  the  said  parish  of  Westbury-upon- 
Trym  without  any  break  of  residence  firom  the 
year  1862  up  to  the  present  time,  and  during  such 
residence  had  always  supported  himself  by  his 
labour,  and  had  never  received  any  parochial 
relief,  unless  the  maintenance  of  his  wile  in  the 
Broadmoor  Lunatic  Asylum  as  aforesaid  can  be 
considered  in  law  as  parochial  relief  received  by 
him.  From  the  year  1862  until  her  arrest  on 
the  9th  July  1867  the  said  Mary  Coleman  resided 
with  her  husband,  who  mamtnined  her  in  such 
parish  as  part  of  his  family,  and,  although  he  was 
unable  to  pay  14«.  a  week  for  her  maintenance  in  a 
lunatic  asylum,  be  could  have  maintained  her  in 
his  own  house  as  a  sane  person. 

7.  It  was  contended  on  behalf  of  the  respondent 
that  the  said  Mary  Coleman  was  at  the  date  of 
the  order  now  appealed  against  legally  settled  in 
right  of  her  husband  in  the  said  parish  of  West- 
bury-upon-Trym, by  reason  of  her  husband,  the 
said  Samuel  Coleman  (to  whom  she  was  married 
in  1860),  having  resided  in  the  said  parish  for  the 
term  ot  three  years  and  upwards  next  before  the 
application  for  the  said  order,  in  such  manner  and 
under  such  circumstances  in  each  of  such  years  as 
would  in  accordance  with  the  several  statutes 
in  that  behalf  render  him  irremovable  within  the 
enactment  of  89  <fe  40  Vict,  a  61,  s.  34;  that 
her  maintenance  in  the  said  a8ylum  was  not 
relief  to  him  within  the  meaning  of  sect.  1  of 
9  <fe  10  Yict.  o.  66 ;  and  that,  even  if  it  was,  he  bad 
resided  more  than  three  years  after  deducting  the 
period  during  which  she  was  so  maintained,  so  as 
to  gain  a  settlement  in  the  said  parish. 

8.  It  is  contended  on  behalf  of  the  appellants 
that  by  reason  of  the  said  Mary  Coleman  having 
been  maintained  in  the  Broadmoor  Lunatic 
Asylum  during  the  period  and  under  the  cir- 
cumstances hereinbefore  set  out,  her  husband,  the 
said    Samuel  Coleman,  was    during    the    whole 

i  period  of  such  maintenance,  and  stul  is,  a  person 
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receiyinff  relief  within  the  meaning  of  9  &  10 
Vict.  c.  66,  8. 1. 

9.  It  is  fhrther  contended  by  the  appellants  that 
the  34th  section  of  89  <Sb  40  Vict.  o.  61,  is  wholly 
proBpective  in  its  operation,  and  that  the  three 
years'  residence  specified  therein  is  a  three  years' 
residence  commencing  at  a  period  subsequent  to 
the  15th  Aug.  1876,  the  date  of  the  passing  and 
coming  into  force  of  the  said  Act ;  and  that  con- 
sequently the  said  Mary  Coleman  and  her  husbuid 
had  not,  at  the  date  of  the  application  for  the  said 
order  of  the  4th  Dec.  1877,  acquired  a  settlement 
in  the  said  parish  of  Westbury-upon-Trjrm  under 
or  by  reason  of  the  proyisions  of  the  said  section. 

10.  If  the  said  Mary  Coleman  had  not,  by 
reason  of  the  circumstances  hereinbefore  set  out, 
ae<]uired  at  the  date  of  such  application  as  afore- 
said a  settlement  in  the  said  parish  of  Westbury- 
upon-Trym,  under  89  &  40  Vict.  c.  61,  s.  34,  it  is 
admitted  that  she  was  at  the  date  of  such  appli- 
cation, and  still  is,  legallT  settled  in  the  parish 
of  Almondsbury,  m  the  Thombury  Union.  It  is 
also  admitted  that  she  was  settled  there  in  Sept. 
1867,  when  the  Secretary  of  State's  order  was 
made  for  her  removal  to  the  asylum. 

11.  The  appellants  further  contend  that  the 
settlement  of  the  insane  person  into  which  the 
justices  of  the  peace  are  durected  to  inquire  under 
3  A  4  Vict.  c.  54,  8.  7,  is  the  settlement  of  such 
insane  person  at  the  date  of  the  order  for  his  or 
her  removal  to  the  lunstic  asylum,  and  not  the 
settlement  which  he  or  she  may  have  at  thn  date 
of  the  application  for  the  order  of  maintenance. 

The  question  for  the  opinion  of  this  honourable 
court  is  whether  the  order  of  4th  Dec.  1877, 
adjudging  the  settlement  of  the  said  Mary  Cole- 
man to  be  in  the  said  parish  of  Westbary-upon- 
Trym,  is,  upon  the  facts  stated,  properly  made. 

And  it  is  agreed  that  a  judgment  in  con- 
formity with  the  decision  of  this  honourable 
court,  and  for  such  costs  as  this  court  shall 
adjudge,  shall  be  entered  on  motion  by  either 
party  at  the  general  Quarter  sessions  of  the  peace 
to  be  holden  in  ana  for  the  county  of  Berks 
next,  or  next  bat  one,  after  such  decision  shall 
be  given. 

Charles,  Q.C.  (with  him  Glerk)  argued  for  the 
appellants.  —  This  order  was  made  npon  the 
authority  of  Beg,  v.  Stepney  Union,  L.  Bep.  9  Q.  B. 
383,  by  which  it  was  held  that,  notwithstanding  the 
total  repeal  of  9  Geo.  4,  c.  40,  by  8  <fe  9  Vict,  c  126, 
8.  1,  the  effect  of  3  &  4  Vict.  c.  54,  s.  7,  was  so  far 
to  incorporate  the  54th  section  of  the  first- named 
Act  as  to  continne  the  power  of  two  justices  to 
inquire  into  and  adjudge  the  settlement  of  a  pauper 
detained  in  custody  during  pleasure,  who  has  been 
acquitted  of  felony  on  the  ground  of  insanity,  and 
to  order  the  overseers  or  guardians  of  the  parish  of 
settlement  to  pay  such  weekly  sum  for  his  main- 
tenance as  the  justices  shall  from  time  to  time 
direct.  It  must  be  admitted  that  there  is  authority 
for  making  this  inquiry  and  order  of  maintenance 
at  any  time  during  the  detention  in  custody ;  but 
in  all  the  cases  the  settlement  determined  by  the 
justices  has  been  that  which  existed  at  the  time  of 
the  removal  under  the  order  of  the  Secretary  of 
State.  Here  the  settlement  at  that  time  was  not 
in  the  appellants'  union,  and  if  the  order  ousht  to 
have  bcNsn  made  on  the  parish  or  union  of  that 
settlement,  this  appeal  must  be  allowed.  In  con- 
sequence of  the  decision  of  this  court  in  Brampton 
Union  v.  Carlisle  Union  (38  L.  T.  Rep.  N.S.  714,  L. 


Bep.  3  Q.B.  Div.  479),  it  cannot  now  be  contended 
that  the  husband's  settlement  at  the  time  this 
order  of  maintenance  was  made,  was  anywhere 
but  in  the  appellants'  union.  The  only  question, 
therefore,  for  consideration  now  is  whether  the 
settlement  at  the  time  of  the  first  detention  in 
custody, or  that  at  the  time  of  the  inauiry  and  order 
of  maintenance  is  to  be  determined  ov  the  justices. 
One  inquiry  only  is  provided  for,  and  the  determi- 
nation must  apply  to  the  whole  term  of  the  deten- 
tion. If  a  fen^e  criminal  lunatic  can  derive  a 
settlement  from  her  husband  during  the  time  of 
her  detention,  that  settlement  might  vary  during 
her  detention  ;  but  there  is  no  provision  for  to- 
scinding  an  order  of  maintenance,  at  the  instance 
of  the  parish  or  union  upon  which  the  order 
has  been  made,  when  the  husband's  settlement 
has  become  changed. 

Mc  KeXlarr  (with  him  BowwC)  for  the  respondent. 
— It  is  admitted  that  upon  the  authorities  there  is 
no  limitation  as  to  the  time  of  this  inquiry  and 
order  of  maintenance;  and  the  provision  simply 
requires  the  justices  to  ascertain  the  place  of  the 
last  legal  settlement.  There  can  be  only  one  such 
place,  namely,  that  of  the  last  le^al  settlement  at 
the  time  of  the  inquiry.  There  is  nothing  in  any 
Act  of  Parliament  which  can  suggest  to  the  jus- 
tices that  under  such  circumstances  as  these  it  is 
their  duty  to  ascertain  some  other  settlement 
than  the  last,  and  it  might  be  a  veiy  difficult 
thing  to  do.  The  consequences  of  this  clear  and 
definite  construction  of  the  Act  ought  to  have  no 
weight  in  the  matter ;  but  if  they  be  considered,  in 
this  particular  case  there  can  be  no  hardship  upon 
the  appellants.  Should  the  detention  of  the  insane 
woman  cease,  as  it  may  do  at  Her  Majestv's 
pleasure,  the  same  parish  would  be  responsible  for 
Tnaintenanne  when  she  is  at  large  as  is  now  liable 
for  her  maintenance  in  Broadmoor.  If  during  her 
detention  her  settlement  should  change  in  conse- 
quence of  her  husband's  removal,  there  is  nothing 
to  prevent  the  superintendent  of  the  asylum  from 
applying  again  to  two  justices,  at  the  appellants' 
instance,  for  another  order  of  maintenance  upon 
the  husband's  new  place  of  settlement. 

Charles,  (J.O.  in  reply. 

Melloe,  J. — I  confess  myself  to  have  had  very 
considerable  doubt  upon  this  point  during  the 
argument.  It  seems,  however,  to  me  a  greater 
hardehip  and  a  very  strange  conclusion,  if  a 
woman  detained  during  Her  Majesty's  pleasure 
should  be  maintained  by  a  different  parish  from 
that  which  would  have  to  maintain  her  when  she 
comes  out.  It  is  said  that  the  inquiry  was  in- 
tended to  be  made  once  for  all  at  the  time  when 
the  lunatic  is  first  detained,  and  that  if  made  after- 
wards it  cannot  concern  a  settlement  which  she 
could  not  acquire  during  detention.  There  may 
be  hardships  upon  parishes  or  unions  thus  ren- 
dered liable,  and  difficulties  in  ascertaining  the 
proper  liabilities;  but  the  governing  principle 
of  a  decision  upon  such  a  question  as  this  should 
be  the  comparative  hardship,  and  I  think  the 
respondent's  is  the  more  reasonable  contruction.  I 
answer  the  question  in  the  respondent's  favour, 
and  affirm  the  order  of  maintenance. 

Manistt,  J. — I  also  am  of  opinion  that  our 
j  udgment  must  be  for  the  respondent.  To  say  that 
the  case  is  free  from  doubt  would  he  to  go  beyond 
any  conclusion  possible  concerning  this  confused 
legislation.    I  agree,  however,  that  if  we  can  con- 
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stme  the  Aot  in  acoordanoe  with  general  prinoi- 
ples  as  to  the  parish  which  wonld  have  to  main- 
tain this  woman  if  she  were  free,  we  ought  to  do 
80';  and  it  seems  to  me  that  the  respondent's  con- 
Btniction  is  the  better  one  of  the  two.      Looking 
at  the  €ase   of  Beg.  v.  Stepney  Union,  what  is 
meant  is  clearly  that,  although  the  first  statute  is 
Repealed  by  the  third,  yoa  must  give  effect  to  the 
enactment  incorporated  by  the  7th  section  of  the 
intermediate  Act,  by  excluding  from  the  repeal  as 
much  of  the  first  Act  as  is  necessary  for  that 
purpose.    At    p.  392,   Cockbum,  C.J.,  puts   it: 
"  There  is  no  doubt  that  sect.  7  of  3  &  4*  Yiot. 
o.  54,  was  introduced,  not  so  much  for  the  purpose 
of  creating  a  substantive  enactment  as  for  the 
parpoee  of  modifying  the  previous  enactment  of 
sect.  54  of  9  Geo.  4,  c.  49.       But  the  conclusion 
is  that  we  must  interpret  sect.  7  by  readincr  into 
it  80  much  of  the  previous  Act  as  to  make  it  a 
substantive  enactment.     Sect.  7  does  not  say  the 
time  at  which  the  settlement  is  to  exist  of  which 
the  inquiry  must  be  made,  nor  indeed  does  the 
54th  section  of  9  Geo.  4,  c.  40.    But  the  inquiry 
must  be  as  to  the  place  of  the  last  legal  settle- 
ment ;  the  justices  are  not  to  ascertain  in  what 
place  the  lunatic  seems  to   have    been    legally 
settled  at  the  time  of  the  Secretary  of  State's 
order.    There  is  nothing  to  militate  acrainst  the 
ordinary  construction  of  the  words,  and  that  con< 
Btmction  is  reasonable  and   in  accordance  with 
general  principles. 

Leave  to  appeal  was  granted  to  the  appellants. 

Judgment  for  respondent 

Solicitors  for  appellants,  Gregory,  Bowcliffe,  and 
Co. 

Solicitors  for  respondent,  Hare  and  Fell,  for  the 
Solicitor  to  the  Treasury. 


COMMON    PLEAS    DIVISION. 

Tuesday,  Nov.  19,  1878. 

(Before  Lord  Colbridoe,  C.J.,  Geove  and 
LiNDLST,  JJ.)      ^ 

APPEALS  FBOM  KEVISIN6  BARBISTBRS. 

Barton  (app.)   v.  Town  Clerk  op    Birmingham 

(resp.).  (a) 

Parliament — Borough  vote — Begistratton—Bating 
of  owner  hy  agreement  with  occupier — Omission 
of  occupier's  name  from  the  rate-book— Puor  Bate 
Assessment  and  Gollection  Act  1869  (32  ^  33 
Vict  c.  41),  ss.  3,  4,  7.  8,  and  19. 

Sect,  19  of  the  Poor  Bate  Assessmsnt  and  Collection 
Act  1869  (32  4*  33  Vict  c.  41)  enacts  that  the  over- 
seers in  making  out  the  poor  rate  shall  in  every 
case,  whether  the  rate  is  collected  from  the  owner 
or  occupier,  or  the  owner  is  liable  to  the  payment 
of  the  rate  instead  of  the  occupier,  enter  the  name 
of  the  occupier  in  the  rate-book,  and  that  any 
occupier  whose  name  has  been  omitted  shall,  not- 
withstanding sv^h  omission,  and  thai  no  claim 
to  be  rated  has  been  made  by  him,  be  entitled  to 
every  franchise  and  qualification  depending 
upon  rating,  in  the  same  manner  as  if  his  name 
had  not  been  omitted. 

Held,  thai  this  includes  cases  where  the  occupier's 
name  has  been  omitted,  the  liaMlity  of  the  owner 
to  pay  the  rates  being  by  agreement  with  the 
occwpvBT^  and  not  only  cases  where  the  owner^s 
UabHity  arises  by  agreement  with  the  overseers 

(«)  JUported  hj  J.  A.  Foora,  Esq..  Banlflter4t.lAW. 


under  sect  3,  or  by  order  of  the  vestry  widar 

sect  Ai  ttt\  * 

Smith  V,  Overseers  of  Seghill  (32  L.  T.  Bep,  N.  8, 

869  ;  L,  Bep,  10  Q.  B.  422)  followed. 
Cross  V,  Alsop  (23  L.  T,  Bep,  N.  8.  589 ;  L.  B»p. 

6  0.  P.  315)  distinguished,  and  obiter  dicta  t» 

that  case  disapproved  of. 

This  was  an  appeal  from  the  Eevising  BarriBter 
of  the  borough  of  Birmingham,  allowing  a  claim 
to  the  franchise. 

The  following  case  was  stated : 

At  a  court  held  by  me,  the  barrister  appointed 
to  revise  the  list  of  voters  for  the  boroogh  of 
Birmingham,  William  Barton  duly  objected  to  the 
name  of  Baligan  Hackney  being  inserted  in  the 
list  of  voters  for  the  said  borough. 

The  claim  was  in  the  following  form :  "Hackney, 
Bernard  Baligan,  113,  Fershore-road,  occnpation 
of  offices,  37,  Waterloo-road.*^ 

The  following  facts  were  established  by  the  evi- 
dence. Hackney  had  daring  the  qualifying  period 
resided  at  113,  Pershore-road,  within  the  boroagfa, 
and  had  occupied  offices  at  37,  Waterloo-road,  as 
yearly  tenant,  for  the  purpose  of  his  business 
as  a  law  stationer,  at  a  yearly  rent  of  342. 

The  offices  consisted  of  three  rooms  communi- 
cating with  each  other  and  having  a  door  leading 
to  the  ball  common  to  all  occupiers. 

Hackney  had  the  exclusive  right  to  the  offices, 
the  key,  and  complete  control  of  the  door  leading 
from  them  to  the  common  hall,  and  a  key  to  the 
street  door  which  he  used  when  he  pleased. 
Hackney's  name  was  painted  on  the  door  post  in 
the  street  with  others.  There  were  several  sets 
of  offices  of  the  same  description  and  let  in  the 
same  way  on  the  premises.  The  landlord,  who 
himself  occupied  part  of  the  premises,  but  did 
not  sleep  there,  was  rated  and  had  paid  all  rates 
for  the  whole  houne,  and  his  name  appeared  on 
the  rate-book  as,  occupier.  Hackney  had  not 
claimed  to  be  rated  or  tendered  payment  of  any 
rates.  Hackney's  name  was  not  entered  on  the 
rate-book.  The  rent  paid  by  Hackney  was  more 
than  it  otherwise  would  have  been,  in  considera- 
tion of  the  landlord  paying  the  rates.  Twelve 
other  persons  whose  names  are  set  out  in  the 
schedule  hereto  attached  claimed  to  be  inserted  in 
the  said  list  under  similar  circumstances. 

It  was  contended  on  behalf  of  the  objector  that 
Hackney's  name  not  appearing  in  the  rate-book, 
he  was  thereby  disqualified  from  being  placed  on 
the  said  list. 

I  found  that  Hackney  was  an  occupier  as  tenant 
of  a  counting-house  or  other  building,  within  the 
meaning  of  2  Will.  4,  c.  45,  s.  27,  and  that  he  was 
the  occupier  of  a  rateable  hereditament  within 
the  meaning  of  sect^  19  of  32  &  33  Vict.  c.  41,  and 
I  decided  that,  notwithstanding  that  the  over- 
seers had  omitted  his  name  from  the  rate,  be  was, 
under  the  proviso  to  the  said  section  as  interpreted 
by  the  case  of  Smith  v.  Overseers  of  Se^hiU 
(L.  Bep.  10  Q.  B.  422),  entitled  to  every  quahfica- 
tion  and  franchise  depending  upon  rating  in  the 
same  manner  as  if  his  name  had  not  been,  bo 
omitted,  and  I  accordingly  inserted  his  name  in 
the  list  of  voters  together  with  the  names  of  the 
said  twelve  other  persons. 

Due  notice  of  the  appeal  from  my  decision  was 

(a)  This  constmotion  of  the  Aot  will,  after  Feh.  1, 
1879,  be  also  required  by  express  statatoiy  enactment 
I  (41  &  42  Viot.  0.  26,  a.  14). 
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given,  and  I  ordered   the   appeals    in    all    the 
before-mentioned  cases  to  be  consolidated. 

If  the  court  be  of  opinion  that  my  decision  was 
wrong,  the  register  is  to  be  amended  by  erasing 
the  names  of  Bernard  Baligan  Hacknej  and  of 
the  said  twelve  other  persons  from  the  said  list. 

By  sect.  8  of  the  Poor  Bate  Assessment  and 
Collection  Act  1869  (3?.  &  33  Vict.  o.  41),  in  case 
the  owner  of  any  hereditament  not  exceeding  a 
certain  rateable  value  is  willing  to  enter  into  an 
agreement  in  writing  with  the  overseers  to  become 
liable  to  them  for  the  poor  rates  assessed  in 
respect  of  such  hereditament,  for  any  term  not 
being  lees  than  one  year  from  the  date  of  such 
agreement,  and  to  pay  the  poor  rates  whether 
the  hereditament  is  occupied  or  not,  the  overseers 
may,  subject  nevertheless  to  the  control  of  the 
vestry,  agree  with  the  owner  to  receive  the  rates 
from  him,  and  to  allow  him  a  commission  not 
exceeding  twenty-five  per  cent,  on  the  amount 
thereof. 

By  sect.  4,  the  vestry  of  any  parish  may  from 
time  to  time  "  order  that  the  owners  of  all  rate- 
able hereditaments,  to  which  sect.  3  of  this  Act 
extends,  shall  be  rated  to  the  poor  rate  in  respect 
of  such  rateable  hereditaments,  instead  of  the 
occupiers,  on  all  rates  made  after  the  date  of  such 
order,"  allowing  the  owners  so  rated  a  deduction 
of  fifteen  per  cent. 

By  sect.  7,  every  payment  of  a  rate  by  the 
owner,  "  whether  he  is  himself  rated  instead  of 
the  occupier,  or  has  agreed  with  the  occupier  or 
the  overseers  to  pay  such  rate,  and  notwith- 
standing any  allowance  or  deduction  which  the 
overseers  are  empowered  to  make  from  the  rate," 
shall  be  deemed  a  payment  of  the  full  rate  by  the 
occupier  for  the  purpose  of  any  qualification  or 
franchise  which,  as  regards  rating,  depends  upon 
the  payment  of  the  poor  rate. 

By  sect.  8,  when  an  owner  "  who  has  under- 
taken, whether  by  agreement  with  the  occupier 
or  the  overseers,  to  pay  the  poor  rate,  or  has 
otherwise  become  liable  to  pay  the  same,"  omits 
or  neglects  to  pay  any  such  rate,  the  occupier  may 
pay  the  same  and  deduct  the  amount  from  the 
rent. 

By  sect.  19  the  overseers,  in  making  out  the 
poor  rate,  "shall  in  every  case,  whether  the 
rate  is  collected  from  the  owner  or  occupier,  or 
the  owner  is  liable  to  the  payment  of  the  rate 
instead  of  the  occupier,  enter  in  the  occupier's 
column  of  the  rate-book  the  name  of  the  occupier 
of  every  rateable  hereditament,  and  such  occupier 
shall  be  deemed  to  be  duly  rated  for  any  qualifi- 
cation or  franchise  as  uoresaid;  and  if  any 
overseer  negligently  or  wilfully,  and  without 
reasonable  cause,  omits  the  name  of  the  occupier 
of  any  rateable  hereditament  from  the  rate  .... 
such  overseers  shall  for  every  such  omission  .... 
be  liable  on  summary  conviction  to  a  penalty  not 
ex«eeding  two  pounds ;  provided  that  any  occupier 
whose  name  has  been  omitted  shall,  notwithstand- 
ing such  omission,  and  that  no  clidm  to  he  rated 
has  been  made  by  him,  be  entitled  to  every  quali- 
fication and  franchise  depending  upon  rating,  in 
the  same  manner  as  if  his  name  had  not  been  so 
omitted." 

Jdf  for  the  appellant. — ^The  claimant's  name 
has  been  omitted  in  this  case,  but  he  is  neverthe- 
less not  aided  by  sect.  19,  and  his  name  should  not 
be  placed  on  the  register.  That  section  is  confined 
to  cases  where  "  the  owner  is  liable  to  the  pay- 


ment of  rates  instead  of  the  occupier."  "  Liable  " 
means  liable  in  one  of  the  two  ways  prescribed  by 
sects.  3  and  4,  i.e.,  either  by  agreement  with  the 
overseers  or  by  order  of  the  vestry.  Qrow  v.  AIm<m 
(23  L.  T.  Rep.  N.  S.  589 ;  L.  Rep.  6  0.  P.  316)  u 
expressly  in  point  as  to  this,  and  has  never  been 
overruled,  though  in  Smith  v.  Overseers  of  SeghiU 
(32  L.  T.  Rep.  N.  8.  859 ;  L.  Rep.  10  Q.  B.  422) 
the  Court  of  Queen's  Bench  expressed  an  opinion 
opposed  to  the  appellant's  contention.  This  court, 
however,  sitting  as  a  court  of  final  appeal  for  regis- 
tration appeals,  will  follow  its  own  decisions. 
[CoLEKiDGB,  C.J. — Why  should  not  the  word 
*'  liable  "  in  sect.  19  include  all  the  three  modes  of 
liability  spoken  of  in  sects.  7  and  8  P]  Sect.  19 
refers  only  to  such  a  liability  as  is  created  by  the 
Act. 

Mellcyr,  Q.C.  and  DtigcUiUi  for  the  respondent. — 
The  facts  in  Cross  v.  Alsop  {uhi  supJ)  are  distin- 
guishable from  those  in  the  present  case,  and  the 
dicta  on  which  the  appellant  relies  were  not  neces- 
sary to  the  decision.  Smith  v.  Overseers  of  Seg* 
hUl  {uhi  sup.)  is  the  later  authority,  and  is  ex- 
pressly in  the  respondent's  favour. 

Lord  CoLEBiDGB,  C.J. — I  am  of  opinion  that  the 
decision  of  the  revising  barrister  was  right  and 
must  be  affirmed.  In  so  deciding  it  might  seem 
at  first  that  we  are  in  confiict  with  the  decision  of 
this  court  in  Oross  v.  Alsop  (ubi  swp.).  But,  for  « 
reason  which  I  will  give  presently,  it  will  be  found 
that  we  are  not  overruling  nor  even  differing 
from  that  case — ^scarcely  seriously  differing  from 
the  obiter  dicta  in  that  case,  lliis  is  a  case  in 
which  the  revising  barrister  has  found  an  agree- 
ment— if  not  in  terms,  at  any  rate  in  facts  from 
which  it  necessarily  follows — between  the  owner 
and  occupier  that  the  owner  should  pay  the  rates ; 
and  it  is  found  that  the  occupier  paid  more  rent 
in  consideration  of  that  agreement  than  he  other- 
wise would  have  done.  The  facts  are  these :  that 
the  occupier  pays  the  rates  in  the  shape  of  in- 
creased rent  to  the  landlord,  and  we  have  to  deal 
with  the  Act  in  respect  of  those  facts.  The  ma- 
terial sections  of  the  Act  (32  &  33  Vict.  c.  41)  are 
sects.  3,  4,  7,  8,  and  19.  Sects.  7  and  8  seem  to  de- 
scribe the  very  facts  which  we  find  in  this  case, 
because  sect.  7,  omitting  that  part  which  refers  to 
deductions  from  rent,  goes  on  to  say  that  "  every 
payment  of  a  rate  by  the  owner,  whether  he  is 
himself  rated  instead  of  the  occupier,  or  has 
agreed  with  the  occupier  or  overseers  to  pay  such 
rate.  .  .  .  shall  be  deemed  a  payment  of  the  full 
rate  by  the  occupier."  Rating  the  owner  instead 
of  the  occupier  is  the  courst  prescribed  under  sect. 
4,  by  order  of  the  vestry;  agreement  with  the 
overseers  is  the  course  'Contemplated  by  sect. 
3;  and  agreement  with  the  occupier  is  a 
third  course  mentioned  by  the  statute.  Then 
comes  sect.  8,  which  enacts  that  where  an  owner 
who  has  undertaken,  by  agreement  with  the 
occupier  or  overseers,  to  pay  the  poor  rates,  or 
who  has  otherwise  become  liable  to  pay  them, 
omits  to  do  so,  the  rates  may  be  paid  by  the 
occupier,  and  deducted  from  the  rent.  Sects. 
3  and  4  are,  as  I  have  said,  incorporated  by 
reference  into  sects.  7  and  8.  Then  we  have 
sect.  19,  the  first  part  of  which  imposes  certain 
•duties  on  the  overseers  the  neglect  of  which  it 
visits  as  an  offence  liable  to  summary  conviction ; 
and  the  duty  is  to  enter  the  names  of  the  occupiers 
in  the  rate  book  in  every  case  where  the  owner  is 
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liable  to  the  payment  of  the  rate  instead  of  the 
occupier.  Now  how  is  the  owner  liable  P  He  may 
be  liable  in  any  one  of  three  ways ;  by  an  order  of 
the  yeslry  (sect.  4),  by  agreement  with  the  over- 
seers (sect.  8),  or  b^  agreement  with  the  occnpier. 
The  word  "  liable"  is  used  in  sect.  8  as  applicable  to 
all  those  three  modes  of  liability.  What  is  there 
to  show  that,  when  the  word  **  liable  "  is  used  in 
sect.  19,  it  is  to  be  limited  to  two  of  the  three 
modes  mentioned  in  former  parts  of  the  ActP 
Then,  if  the  case  is  within  the  first  part  of  the 
section,  it  is  within  the  last  part ;  which  provides 
that  any  occnpier  whose  name  has  been  omitted 
shall,  notwithstaoding  such  omission,  and  that  no 
claim  to  be  rated  has  been  made  by  him,  be 
entitled  to  every  qualification  and  franchise 
depending  upon  such  rating,  in  the  same  manner 
as  if  his'  name  had  not  been  omitted.  It  seems  to 
me,  therefore,  that  this  is  a  case  distinctly  within 
the  words  of  the  section,  and  that  the  claimant's 
franchise  is  not  lost  by  the  omission  of  the  overseers. 
It  has  been  said  that  this  decision  must  conflict 
with  the  case  of  Gross  v.  Alsop  (ubi  swp.) ;  but,  in 
the  first  place,  the  facts  in  that  case  are  not  these 
jbots.  So  far  from  the  complainant's  name  in  that 
case  having  been  omitted,  it  had  been  inserted, 
«nd  wrongly  inserted ;  and  the  argument  in  the 
oase  raised  the  point  distinctly.  On  those  facts, 
argued  upon  that  footing,  the  judges  in  Oross  v. 
AUop  say  that  when  the  complainant  has  lost  his 
vote,  partly  in  consequence  of  its  having  been  im- 
properly claimed,  the  case  is  not  within  the 
statute,  his  name  not  having  been  omitted  from 
the  rate  book,  but  inserted  in  a  wrong  manner. 
The  judges  do,  no  doubt,  go  on — and  it  was  neces- 
sary for  them  to  go  on,  in  order  to  show  that  the 
proviso  in  sect.  19  did  not  apply  to  the  case  before 
them — ^to  deal  with  the  only  two  questions  raised 
by  the  facts.  There  was  no  order  of  the  vestry, 
and  no  agreemeDt  between  the  owner  and  the 
overseers ;  and  they  say  that  the  complainant  is 
not  therefore  aided  by  sect.  19 — first,  because  his 
name  was  not  omitted  from  the  rate  book ;  and 
secondly,  because  the  owner  had  not  been  made 
lifrble  to  the  payment  of  rates  in  either  of  these 
two  ways,  it  wds  not  suggested  that  this  third 
mode  of  liability  existed  in  that  case.  Bat  in  this 
case  the  facts  raise  a  question  which  was 
not  before  the  court  then,  and  was  not  decided 
by  the  judges  at  all.  We  are  not  there- 
fore conflicting  with  the  decision  of  this 
court  in  that  case,  though  no  doubt  ex- 
pressions may  be  found  in  the  judgments  which 
appear  to  limit  the  operation  of  sect.  19.  I 
do  not,  however,  think  that  those  expressions  are 
to  be  taken  in  their  full  sense,  especially  as  sects. 
7  and  8  were  not  brought  before  the  notice  of  the 
court.  But  there  is  a  case  which  is  directly  in 
point — the  case  of  Smith  v.  Seghill  (uhi  sup,).  In 
that  case  it  was  necessary  to  consider  the  question 
of  the  omiBsion  of  the  occupier's  name,  and  the 
effect  of  sect.  19  in  inflicting  a  penalty  on  the 
overseers;  and  it  therefore  became  essential  to 
put  the  true  construction  upon  that  section,  as 
part  of  the  rcUio  decidendi.  In  that  case  the 
Clourt  of  Queen's  Bench  put  the  same  construction 
upon  sect.  19  that  we  are  now  putting  on  it,  and, 
so  far  as  it  was  necessary  for  them  to  express  an 
opinion  contrary  to  the  decision  of  Cross  v.  Alsop 
(ubi  sup.),  they  did  express  it.  The  expressions 
to  which  I  have  referred  in  Oross  v.  Aisop  were 
not  necessary  to  the  decision  of  that  case ;  and  our 


judgment,  therefore,  not  conflicting  with  that  of 
Gross  V.  Alsop,  and  assenting  to  that  of  Smiih  v. 
SeghiU,  must  be  that  the  decision  of  the  revising 
barrister  be  affirmed. 

GaovB,  J. — I  am  of  the  same  opinion,  and  do 
not  wish  to  add  anything  to  what  the  Lord  Chief 
Justiee  has  said  with  regard  to  sects.  7  and  8,  bat 
on  the  other  point  I  will  nay  a  few  words.  Now, 
in  forming  an  opinion  as  to  the  effect  of  the 
judgment  of  the  court,  one  must  look  at  the  real 
point  raised.  In  Gross  v.  Alsop  {ubi  sup.)  the 
question  was  whether  the  compliunant  required  to 
be  separately  rated,  he  not  being  separately  rated 
in  fact.  Under  the  B«presehtation  of  the  People 
Act  1867  (30  &  31  Vict.  c.  102)  s.  61,  separate 
rating  was  essential,  and  the  argument  was 
whether  that  defect  was  remedied  by  32  ft  33 
Vict.  c.  41,  so  as  to  entitle  this  occupier,  who  was 
not  separately  rated,  to  a  vote  or  not.  That 
bein^  so,  the  Lord  Chief  Justice  apfdies  himself 
in  his  judgment  to  those  sections  of  this  Act— 
3,  4,  and  19 — which  were  supposed  to  be  the  only 
sections  which  could  entitle  him  to  a  vote,  and 
then  proceeds  as  follows :  "  With  respect  to  tbo 
proviso  at  the  end  of  that  section,  that  any  ooca- 
pier  whose  name  has  been  omitted  shall,  not- 
withstanding such  omission,  be  entitled  to  every 
franchise  and  qualification  depending  upon  rating, 
that  is  applicable  only  where  the  name  of  the 
occupier  has  been  omitted  from  the  rate,  which  is 
not  the  present  case,  for  here  the  names  of  rhe 
several  occupiers  are  inserted  in  the  rate."  The 
real  judgment  is  that  the  complainant  there  did 
not  come  within  sect.  19,  because  his  name  was  not 
omitted  from  the  rate,  and  the  judgment  of  the  Lnrd 
Chief  Justice  is  explicit  on  the  point.  It  is  true 
that  some  of  the  expressions  used  by  the  other 
judges  appear  to  show  that  their  minds  inclined 
to  confine  sect.  19  to  cases  within  sects.  3  and  4; 
but  these  opinions  were  not  necessary  to  the 
judgment ;  and  not  only  the  Lord  Chief  Jastice, 
but  also  Brett,  J.,  puts  the  very  ground  on  which 
the  complainant  did  not  come  within  sect  19. 
Then  the  case  of  Smith  v.  Stghill  {ubi  sttb.),  in 
which  the  facts  are  the  same  as  those  now  before 
us,  arises  in  the  Queen's  Bench.  In  that  case 
the  name  of  the  occupier  bad  actually  .been 
omitted,  and  Mellor  J.  distinctly  points  oat  the 
difference  between  it  and  the  previous  case  of 
Cross  V.  Alsop :  '*  It  was  sufiicient  to  have  decided 
Cross  V.  Alsop  that  the  occupier  of  part  of  a  hoase 
must  be  separately  rated  to  the  relief  of  the  poor, 
and  that  a  joint  rating  with  other  occupiers  was 
not  sufficient.  Therefore,  without  interfering 
with  Cross  v.  Alsop,  the  construction  put  upon 
sect.  19  not  being  directly  necessary  for  the  deci- 
sion of  that  case,  we  are  at  liberty  to  consider 
the  construction  of  that  section  independently  of 
that  authoiity :"  (L.  Bep.  10  Q.  B.  429.)  The 
case  is  also  distinguished  by  Lush  and  Qoain, 
JJ.  from  Cross  v.  Alsop  in  the  same  manner  as  «e 
are  distinguishing  the  present  case,  on  the  ground 
that  there  the  question  was  one  of  separate 
rating,  and  that  the  name  was  not  omitted  as  it 
is  here.  We  are  not  therefore  acting  in  opposi- 
tion to  the  decision  of  this  court  in  Cross  v. 
Alsop,  but  are  distinguishing  this  from  it  on  the 
very  ground  which  two  of,  if  not  all,  the  judges 
indicate  as  the  distinction  to  be  taken.  As  to  how 
far  we  should  adopt  the  obiter  dicta,  that  is  a 
question  which  may  arise,  because  no  doubt  some 
expressions  are  used  in  the  judgments  in  Oross  ▼. 
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AUop  in  the  sense  for  which  Mr.  Jelf  oontends. 
This  case  is,  however,  distiDguishable  on  the 
^;Toand  pointed  out  by  the  jndgefl  in  that  case 
itself,  and  by  the  jadgen  in  the  Qneen's  Bench, 
and  the  distinction,  to  my  mind,  is  a  material 
one. 

InvDiiBT,  J. — ^I  am  of  the  same  opinion.  Bat  for 
the  case  of  Cross  t.  Alsop,  I  should  have  thought 
there  was  no  difficulty  in  the  Question.  It  is, 
however,  impossible  not  to  see  tnat  a  difficulty 
has  been  created  by  that  decision.  The  &cts  of 
Or  OSS  Y.  Alsop  are,  nowever,  unquestionably  dis- 
tinffuishable  from  those  in  the  present  case,  as 
well  as  from  the  facts  in  Smith  v.  SeghCU,  as  has 
been  ])ointed  out ;  but  still  there  is  no  doubt  a  diffi- 
culty in  dealing  with  the  judgments.  Neverthe- 
less, as  the  Court  of  Queen's  Bench  have  had  the 
Tery  same  question  before  them,  and  came  to  the 
conclusion  which  we  all  think  the  more  correct,  I 
think  we  are  not  bound  to  follow  the  dicta  in 
Cross  V.  Alsop,  In  this  case  the  question  will  be 
found  to  turn  on  sects.  7,  8,  and  19  of  82  ft  33 
Yiot.  c.  41.  The  owner  may  be  liable  to  the  pay- 
ment of  rates  in  three  ways — ^by  agreement  between 
the  owner  and  the  overseers,  by ,  agreement 
between  Uie  owner  and  the  occupier,  or  bv  order 
of  the  vestry.  It  seems  to  me  that  sect.  19  must 
ap|>ly  to  all  these  liabilities.  Then  it  is  said  that 
rating  will  no  longer  be  a  test  of  the  franchise.  I 
do  not  think  so  at  all.  Bating  is  still  the  test. 
The  rates  must  still  be  paid,  whether  by  the 
occupier,  or  by  the  owner  and  landlord,  under 
agreement  either  with  the  occupier  or  the  over- 
seers. 

Decision  of  the  revising  hcurister  agmned. 

Solicitors  for  the  appellant,  BohvtMovift  Preston, 
and  8iow,  for  Bowlanas  and  BagnalL 

Solicitors  for  the  respondents,  Sharp,  Pa/rkers, 
and  Co.j  for  Hayes,  Birmingham. 


Sakirday,  Nov.  23, 1878. 

(Before  Lord  Colxbidgs,  C.J.  and  Gbovb,  J.) 

Gbjssh  (app.)  V.  Mephak  (resp.).  (a) 

Parliameni — Begisiration — Borough  vote  —  Notice 
of  objecHon,  service  of— Collector  of  rates— Qfice 
of  overseer— %  Vict,  c.  18,  ss.  16, 101. 

The  eoUeetor  of  rates  for  the  parishes  constituting 
ihs  borough  of  B,  discharged  aXt  the  ordinary 
duties  of  the  overseers,  including  the  duty  of 
making  out  the  Ustsfor  revision  purposes  and  of 
attending  alt  the  registration  court.  It  was  the 
uniform  practice  that  aU  notices  of  clavm  and 

aeetion  shoM  he  sent  to  the  eouector^s  office, 
ieh  was  attached  to  his  residence,  whether  such 
notices  were  first  delivered  to  an  overseer  or  not. 
The  parish  hooks  were  all  kept  at  this  office,  and 
there  was  no  other  pUice  in  the  horough  where 
any  parish  httsiness  was  transacted,  A  notice  of 
objection  to  the  appellant's  name  was  left  at  this 
emee. 

Held,  that  this  w<u  a  good  service  on  the  overseers, 
on  the  ground  that  this  office  was  "  an  overseer's 
office  or  other  place  for  transctcting  parochial 
business," 

Bemble,  the  collector  was  an  overseer  wUhin  6  Vict, 
c  18,  s.  101. 

Appeal    from   the    revising    barrister   for   the 
bofough  of  Bedford,  who  stated  the  following 

» _^__^_ 

» (a)  B«poft9d  hjJ,A»  Foon,  Sgq., 

Mag.  Cas.— Yol.  XL 


Case. 

At  a  court  for  the  revision  of  the  lists  of  persons 
entitled  to  vote  in  the  election  of  members  to 
serve  in  Parliament  for  the  borough  of  Bedford, 
holden  in  Bedford  on  the  7th  Oct.  1878,  before  the 
revising  barrister  duly  appointed  to  revise  the  said 
lists,  WiUiam  Mepham  ol^ected  to  the  ^lame  of 
Joseph  Beynolds  Green  being  retained  on  the  list 
of  persons  entitled  to  vote  in  the  election  of  mem- 
bers for  the  borough  of  Bedford,  in  respect  of 
proper^  occupied  within  the  parish  of  St.  Mary  in 
the  said  borough. 

The  notice  of  objection  required  to  be  given  to 
the  party  objected  to  was  duly  given  to  Joseph 
Beynolds  Green. 

The  question  in  this  case  was  whether  the  notice 
of  objection  required  to  be  given  to  the  overseers 
of  the  parish  who  shaill  have  made  out  the  list  in 
which  the  name  of  the  person  objected  to  shall 
have  been  inserted,  was  duly  given  (6  Yict.  a  18, 
ss.  17  and  101). 

Thomas  Bithery  and  Thomas  Minney  are  the 
regularly  appointed  overseers  of  the  poor  for  the 
parish  of  St.  Maiy,  Bedford,  for  the  year  1878. 

St.  Mary  is  one  of  the  five  parishes  which  con- 
stitute the  borough  of  Bedford,  and  for  the  whole 
of  these  five  parishes  one  collector  of  poor  rates  is 
appointed  b^  the  guardians  under  the  provisions 
ox  4  &  5  Will.  4,  c.  76,  s.  40,  and  the  list  of  voters 
for  the  said  sevemd  parishes  constitute  the  register 
of  voters  for  the  borough. 

The  collector's  duties,  by  the  terms  of  his 
appointment,  are  to  assist  the  churchwardens  and 
overseers  in  making,  assessing,  levjring,  and 
collecting  the  poor  rates,  and  filling  up  receipts, 
keeping  books,  and  maldng  returns  relating  to 
poor  rates,  to  obey  all  lawful  orders  and  directions 
of  the  guardians  and  of  the  migori^  of  the  church- 
wardens and  overseers  ;  but  as  a  mot,  and  bv  the 
consent  of  the  overseers,  he  has  been  in  the  habit 
of  discharging  all  the  ordinary  overseers'  duties, 
including  that  of  making  out  the  lists  for  revision 
purposes  and  of  attending  at  the  registration 
court,  and  there  performing  the  overseer's  duties. 

The  present  collector,  Mr.  Thompson,  transacts 
the  whole  of  the  business  connectea  with  the  poor 
rates  and  the  preparation  of  the  list  of  voters,  at 
an  office.  No.  99,  Tavistock-street,  in  the  borouffh 
of  Bedford  (called  for  the  purpose  cf  this  case  the 
Bate  office),  being  a  portion  of  his  own  residence, 
but  having  a  separate  entrance  to  it  distinct  from 
the  dwelling-house.  No  allowance  beyond  his 
salary  is  made  to  the  collector  for  the  use  of  this 
office.  A  similar  office  in  his  own  dwelling-house 
for  such  purposes  was  kept  by  Mr.  Thompson's 
predecessor,  Mr.  Joy.  It  was  proved  that  all 
persons  going  to  the  dwelling-house  on  parochial 
business  are  always  sent  to  the  office  door ;  that 
at  this  office  all  the  parish  books  are  kept  and 
produced  to  any  voter  requiring  to  see  them ; 
that  all  notices  of  claims  and  objections  which  have 
been  delivered  to  any  of  the  overseers  are  sent 
there  to  or  collected  by  Mr.  Thompson,  who  pro- 
duces them  to  any  voter  requiring  to  see  them, 
and  that  ha  also  attends  to  prodaoe  them  to  the 
revising  barrister  at  his  court ;  that  Mr.  Thompson 
also  makes  out  the  lists  of  voters  and  of  claims 
and  objections,  which  are  kept  at  this  office  to  be 
produced  to  any  voter  requiring  to  inspect  them. 
There  is  no  other  offine  in  the  borough  of  Bedford 
where  any  parish  business  is  transacted.  Annexed 
hereto  is  a  copy  of  the  demand  note  and  receipt 
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delivered  by  Mr.  Thompson  on  calliDff  for  and  re- 
ceiving any  rate.  It  was  also  proved  by  evidence 
that  when  Mr.  Joy  (the  predecessor  in  office  of 
Mr.  Thompson,  who  held  the  same  appointment 
Mr.  Thompson  now  holds)  was  collector  of  the 
rates,  notices  of  claims  and  objections  were  usually 
served  at  the  office  then  occupied  by  him  in  a 
similar  manner,  and  duly  published  by  the  over- 
seers without  any  objection  having  been  made; 
and  that,  since  Mr.  lliompson  has  held  the  ap- 

Eoiiitment,  notices  of  claims  and  objections  have 
een  left  at  the  said  rate  office  and  duly  published 
by  the  overseers ;  but  that  on  one  occasion,  when 
notices  were  handed  to  Mr.  Thompson  personallv, 
he  informed  the  person  delivering  the  same  that  in 
his  opinion  sucn  delivery  was  irregular,  but  no 
objection  was  afterwards  made  before  the  re- 
vising barrister  to  the  service  of  such  notices. 
That  both  Mr.  Joy  and  Mr.  Thompson  always 
received  the  whole  of  the  allowahce  awarded  by 
the  revising  barrister  in  respect  of  the  overseer's 
duties  connected  with  the  registration,  and  that 
for  many  years  past  the  whole  of  such  allowances 
for  the  five  parishes  were  included  in  one  certifi- 
cate, and  were  charged  by  the  collector  to  the 
said  parishes  according  to  the  rateable  value 
thereof  respectively.  On  the  24th  Aug.  Ib78 
Mepbam  \eh  at  the  rate  office  a  notice  of  his 
objection  to  Green's  qualification,  and  this  notice 
was  received  by  Mr.  Thompson  on  the  same  day. 
The  overseers  of  St.  Mary  objected  to  publish 
the  name  of  Green  in  the  list  oi  persons  objected 
to.  On  behalf  of  Green  it  was  objected  that 
notice  of  the  objection  had  not  been  duly  g^ven  to 
the  overseers. 

For  Mr.  Mepham,  the  objector,  it  wats  con- 
tended that  Mr.  Thompson  was,  within  the 
meaning  of  6  Yict.  a  18,  s.  101,  a  person  who,  by 
virtue  of  his  office  or  appointment,  executed  the 
duties  of  the  overseers  or  the  poor,  and  that  the 
said  rate  office  was  the  office  or  other  place  for 
transactinff  the  parochial  business,  within  the 
meaning  of  the  said  Bection,  and  that  the  notioe 
was  duljT  served. 

I  decided  on  the  evidence  that,  in  this  case, 
notice  of  the  objection  had  been  duly  nven  to  the 
overseers,  and  the  said  Joseph  Reynolds  Green  not 
having  a  good  qualification,  I  struck  out  his  name 
from  the  list.  Against  my  decision  the  said 
Joseph  Beynolds  Green  has  given  notice  of  appeal. 

At  the  said  court  the  name  of  Lawrence  Bartho- 
lomew Moore,  inserted  in  the  list  for  the  parish 
of  St.  Paul  (another  parish  in  Bedford),  was 
also  objected  to.  The  same  question  as  to  the 
service  of  the  notioe  of  the  objection  upon  the 
overseers  occurred  in  this  case  as  in  Green's, 
the  only  difierence  being  that  Moore's  name  was 
included  in  the  lists  prepared  by  Mr.  Thompson, 
and  signed  and  published  hj  the  overseers  of  the 
parish  of  St.  Paul.  I  decided  this  case  in  the 
same  manner,  and  struck  Moore's  name  from  the 
list  of  voters.  Against  my  decision  in  this  case 
the  said  Lawrence  Bartholomew  Moore  has  also 
given  notice  of  appeal.  The  above  appeals  depend 
on  the  same  decision,  and  ought  to  be  consoli- 
dated ;  and  also  will  affect  the  qualification  of  five 
others. 

(1)  If  the  court  should  be  of  opinion  that  in 
the  above  cases  the  notices  of  objection  to  the 
overseers  were  duly  served  for  the  parish  of  St. 
Mary,  the  list  as  signed  by  me  will  remain  un- 
altei«d. 


(2)  If  the  court-  should  rale  that  sudh  notioe 
of  objection  to  the  overseers  was  not  duly  served, 
for  the  parislf  of  St.  Mary,  the  names  (the 
names  of  certain  occupiers  here  followed)  must  be 
inserted  in  the  list,  and  the  claim  of  Augustus 
Tilden  disallowed. 

(3)  If  the  court  should  be  of  opinion  that  the 
notices  to  the  overseers  were  only  served  for 
the  parish  of  St.  Paul,  or  that  the  overseers  by 
publishing  Moore's  name  in  the  list  of  persoos 
objected  to  cured  any  irregularity  in  the  aervioe, 
the  list  will  remain  unaltered. 

(4)  If  the  court  should  be  of  opinion  that  the 
notices  to  the  overseers  for  the  parish  of  Saint 
Paul,  were  not  duly  served,  and  that  the  over* 
seers  by  publishing  the  lists  did  not  cure  any 
irregularity  as  to  service,  the  names  of  (two 
names  here  followed,  with  their  qualifications) 
will  be  reinstated  and  the  lodger  daim  of  Samler, 
William,  will  be  disallowed. 

(5)  The  lodger  claim  in  the  parish  of  St 
John,  of  Shrimpton,  Walter  John,  will  be  dis- 
allowed, should  the  court  rule  that  in  Saint 
Paul's  parish  the  notices  were  not  duly  served, 
or  that  any  irregularity  in  the  service  thereof  was 
not  cured  by  the  publication  of  the  lists. 

W,  Qraham  for  the  appellant. — ^The   question 
turns  upon  the  proper  construction  of  sects.  17 
and  101  of  the  6  Yict.  o.  18.    Sect.  17  gives  any 
voter  a  right  to  object  to  the  insertion  of  any 
name  in  the  list  of  voters,  and  provides  that  the 
objector  shall,  on  or  before  the  25th  day  of  August 
in  each  year,  give  or  cause  to  be  given  a  notioe  of 
objection  to  the  overseers  who  shall  have  made 
out  the  list  in  which  the  name  of  the  person  w 
objected  to  shall  have  been  inserted.    Seok  101 
(interpretation  clause)  provides  that  ^  the  words 
'  overseers '  or  '  overseers  of  the  poor '  shall  extend 
to  and  mean  all  persons  who,  by  virtue  of  anv 
office  or  appointment,  shall  execute  the  duties  of 
overseers  of  the  poor,  by  whatever  name  or  title 
such   persons   may  be   called  and  in  whatever 
manner  they  may  be  appointed ;  and  ....  that 
whenever  any  notioe  is  by  this  Act  required  to  be 
given  or  sent  to  the  overseers  of  any  parish  or 
township,  it  shall  be  sufficient  if  such  notioe  shsll 
be  delivered  to  any  one  of  such  overseers,  or  shall 
be  left  at  his  place  of  abode,  or  at  his  office  or 
other  place  i<x  transacting  parochial  business.** 
First,  it  is  clear  that  the  collector  spoken  of  in  the 
case,  Thompson,  is  not  an  "  overseer  "  within  the 
definition  here  given.    He  may,  by  permission  of 
the  overseers,   execute  certain  of  the  overseer's 
duties,  but  he  does  not  execute  them  "  by  virtue 
of  any  office  or  appointment."    The  duties  of  a 
collector  are  defined  by  art  4  of  the  Poor  Law 
Board  Orders  (cited  in  Arohbold's  Poor  Law,  p. 
84),  made  under  the  7  &  8  Yict.  c.  101,  s.  61,  and 
exclude  such  a  contention.    [Gbovb,  J. — By  sect. 
61  of  7  ft  8  Yict.  o.  101,  the  collector  is  capable  of 
being  appointed  assistant-overseer.     If  the  over- 
seers have  desired  him  to  execute  their  duties,  bat 
not  formally  appointed  him  under  sect.  61,  is  not 
that  a  mere  irregularity  in  the  appointment,  cured 
by  sect.  101  of  the  6  Yict.  c.  18  P]    He  holds  no 
office  or  appointment  except  that  of  collector,  and, 
as  collector,  he  does  not  perform   these  duties. 
The  efiect  of  sect.  101  of  the  6  ft  7  Yict  a  18,  was 
considered  in  FoinU  v.  Attwood  (18  L.  J.  19,  G.  P.)» 
where  it  was  held  that  service  of  notice  of  objec- 
tion npon  an  assistant-overseer  was  a  good  notioe; 
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bat  this  is  a  very  different  case.    The  offioes  of  I 

collector  and  asBistant-overseer  are  distinct : 

Chtardiaru  of  MalUng  Union  y.  Qraham,  22  L.  T. 
Bap.  N.  S.  789;  L.  Bep.  5  G.  P.  101. 

Sord  GoLEBiDox,  G.  J.— That  case  is  decided  on 
e  ground  that  they  are  not  the  same  offioes  in 
snch  a  sense  as  to  bind  a  surety,  who  has  gnaran- 
teed  the  due  performance  of  the  duties  of  one  of 
them,  to  both.  In  favour  of  sureties,  such  con- 
tracts are  always  construed  strictly.]  Secondly, 
the  place  where  this  notice  was  served  was  not 
an!  overseer's  office.  The  case  finds  that  parochial 
business  was  transacted  there,  but  it  was  not  an 
office  belonging  to  any  overseer  at  all.  It  was  the 
private  room  of  the  collector,  where  he  discharged 
nis  business.  [Qrove,  J. — ^The  case  finds  that  no 
parochial  business  was  transacted  anywhere  else.] 
That  does  not  make  it  the  office  of  an  overseer. 

Hugh  Shield,  for  the  respondents,  was  not  called 
on. 

Lord  GoLBRiDes,  G.J. — I  am  of  opinion  that  the 
decision  of  the  revising  barrister  was  correct,  and 
that  the  judgmenc  must  be  affirmed.    I  think  the 
service  of  notice  of  objection  in  this  case  was  prac- 
tically good  on  the  first  ground,  but  I  do  not  pro- 
pose to  rest  my  judgment  on  that  ground,  as  my 
brother  Ghrove  feels  some  doubt  upon  it.    At  any 
rute,  it  was  served  at  the  rieht  place.    The  Act  of 
Parliament  (6  ft  7  Vict.  c.  18,  s.  101)  says  that  '*  the 
words  '  overseers '  or '  overseers  of  the  poor '  shall 
extend  to  and  mean  all  persons  who  by  virtue  of 
any  office  or  appointment  shall  execute  the  duties 
of  overseer  of  the  poor,  by  what»ever  name  or  title 
such  persons  may  be  called,  and  in  whatsoever 
manner    they   may  be  appointed  .  .  .  and  that 
wherever  any  notice  is  by  this  Act  required  to  be 
given  or  sent  to  the  overseers  of  any  parish  or 
township,  it  shall  be  sufficient  if  such  notice  is 
delivered  to  any  one  of  such  overseers,  or  shall  be 
left  at  his  place  of  abode,  or  at  his  office  or  other 
place  for  transacting  parochial  business."  The  last 
words  clearly  include  this  case.    The  facts  here  are 
that  the  collector  has  an  office,  and  that  at  his  office 
the  parish  books  are  kept.  All  notices  of  claims  and 
•bjections  which  have  been  delivered  to  any  of  the 
overseers  were  sent  there  as  a  matter  of  course.  The 
overseers  do  nothing  whatever.    It  seems  to  me 
that  it  is  too  clear,  1  had  almost  said  for  argu- 
ment, that  this  office  is  a  place  for  the  transaction 
of  parochial  business ;  and  it  is  farther  found  in 
the  case  that  there  is  no  other  office  or  place  in  the 
parish  where  parochial  business  is  transacted.  The 
notice  of  objection  was  served  at  this  office,  and 
the  service  is  therefore  good. 

Gbove,  J. — I  am  of  the  same  opinion.  It  is 
hardly  necessary  to  add  anything  to  the  judgment 
of  the  Ghief  Justice,  and  I  will  only  say  a  few 
words.  The  case  finds  that  this  is  a  place  where 
the  overseers  send  these  veiy  notices  of  objection, 
if  delivered  to  them ;  that  there  is  no  other  office 
in  the  parish  where  any  parish  business  is  trans- 
acted ;  and  it  would  be  to  strike  the  words  of  sect. 
101  out  of  the  Act  of  Parliament  if  we  were  not  to 
hold  that  this  place  comes  within  them.  I  am 
inclined  to  think  it  was  the  office  of  the  overseers ; 
bat,  at  any  rate,  it  was  the  place  where  parochial 
business  was  transacted.  On  the  other  point 
which  has  been  suggested,  that  this  collector  does 
not  come  within  the  word  "  overseer,"  if  it  had 
been  necessary  to  decide  it  I  should  like  to  have 
Aeard  what  the  respondent's  counsel  has  to  say. 


I  do  not  feel  perfectly  satisfied  that  the  collector 
in  this  case  was  the  overseer  within  sect.  101  of 
the  Act. 

Decision  affirmed. 

Solicitors  for  the  appellant,  Oonqueet  and  Glare, 
Solicitors  for  the  respondent,  ahcvrpe  and  TJUi" 
ihome. 


CBJOWS  CA8S8  &ESEBVSD. 


Friday,  Bee.  6,  1878. 

(Before  Kellt,  O.B.,  Mbllob,  Dsnilln,  Livdlet, 

and  Hawkius,  J  J.) 
BsG.  V.  Walter  Bbownlow.  (a) 

LarceMf  Act  (24  Sir  25  Vict.  o.  96),  s.  7b^Agent 
receiving  moneys— Directum  in  torUi/ng  to  apply 
the  same—Emoezzlement. 

Hie  prisoner  wcu  an  agent  employed  to  seU  goods 
on  commission,  and  as  soon  as  he  received  moneys 
from  customers  he  was  to  remit  them  to   his 
employers.     Dtmng  the  employment  the  prose- 
eutor  wrote  to  the  prisoner,  "  We  wiU  send  H.,  B,, 
and  P.  their  biUs  at  the  end  of  the  month,  and 
the  same  day  that  you  receive  the  money  from 
the  customers  you  must  remit  U  to  us.     We  wiU 
attend  to  your  order,  as  our  arrangements  were  to 
remit  as  soon  as  you  received  it,  cu  you  said  they 
woiM  not  pay  much  before  the  20th  of  ecuM 
month. 
Held,  that  this  letter  was  not  a  direction  in  writing 
as  to  the  application  or  disvosition  of  mooneye 
received  by  the  prisoner  within  the  meaning  of 
sect.  75  0/24  ^  25  Viet.  o.  96. 
Gase  reserved  for  the  opinion  of  this  court  by 
Fry.  J. 
The  indictment  contained  three  counts : — 
The  first  charged    the  prisoner  with   having 
received  122. 12«.  on  the  7th  Feb.  1878  from  one 
Edward  Wood,  and  with  having  converted  the 
same  to  his  own  use. 

The  second  count  charged  the  prisoner  with 
having  received  a  sum  of  SI.  14«.  9d.  on  the  2nd 
March  1878,  from  one  Birkhamshaw,  and  having 
in  like  manner  converted  the  same  to  his  own 
use. 

The  third  count  charged  the  prisoner  with  the 
receipt  of  a  sum  of  lU-  on  the  18th  Feb.  1878  from 
one  Hilton,  and  having  converted  the  same  to  his 
own  use. 

The  questions  for  decision  arise  under  the  75th 
section  of  the  24  <&  25  Vict.  c.  96. 

It  appeared  from  the  evidence  that  Edward 
Thomey croft  carried  on  business  in  partnership 
with  his  brother  at  Ghesterton  in  Staffordshire, 
as  a  brick  maker.  That  he  engaged  the  prisoner  to 
act  as  an  agent  in  Derby  in  October  1877.  That 
the  duties  of  the  prisoner  were  to  sell  goods  on 
commission  at  5  per  cent.  That  as  he  received 
the  moneys  from  the  castomers,  he  was  to  remit 
them  to  his  principals. 

It  appeared  further  that  in  the  course  of  busi- 
ness he  sent  orders  to  his  principals,  who  accord- 
ingly supplied  the  goods  to  the  customers. 

It  was  proved  that  the  three  sums  mentioned 
in  the  indictment  had  been  received  by  tho  prisoner 
in  respect  of  goods  supplied  by  his  principals,  and 
that  the  same  had  not  been  paid  or  accounted  for 
to  his  principals,  but  had  been  converted  by  him 
to  his  own  use. 

(a)  B«portod  bj  Joui  TKOMrSiiH,  Jsisq.,  BaniBt«r4it-Law. 
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On  the  26fcb  Nov.  1877.  Thorneycrofb  wrote  to 
the  prisoner  a  letter,  the  material  parts  of  which 
are  as  follows : 

We  will  send  Mr.  Hand,  Mr.  Blood,  and  Mr.  Fember* 
ton  their  bills  at  the  end  of  the  month,  and  the  same  day 
that  yon  reoeive  the  money  from  the  cnstomera  yon  most 
remit  it  to  us.  We  will  attend  to  your  order,  aa  our 
arrangements  were  to  remit  as  soon  as  yon  receiyed  it,  as 
yon  said  they  wonld  not  pay  mnoh  before  the  20th  of  each 
month. 

Upon  this  state  of  facts  two  questions  arose : 
first,  whether  the  prisoner  had  been  intrusted 
with  the  three  sums  of  money  mentioned  in  the 
indictment  or  any  of  them  within  the  meaning  of 
the  75th  section  of  the  24  &  25  Vict.  o.  96 ; 
secondly,  whether  the  letter  of  the  26th  Nov.  1877 
was  within  the  meaning  of  the  same  s^tion  a 
direction  in  writing  to  apply,  pay,  or  deliver  the 
said  three  sums  or  any  or  them. 

The  prisoner  was  found  guilty  subject  to  this 
case. 

I  submit  the  questions  for  the  decision  of  the 
Court  for  Grown  Oases  Beserved. 

Fry,  J.  appended  to  the  case  the  fbllowing 
memorandum  : 

"  The  questions  turn  upon  the  oonstraotion  of 
the  75th  section  of  the  24  &  25  Vict.  o.  96.  It 
seems  tome  open  to  question  whether  the  prisoner 
can  be  considered  to  have  been  intrustod  with 
the  money. 

1.  The  general  drift  of  the  75th  section  seems 
to  show  that  it  is  intended  to  apply  rather  to 
agents  to  paj  than  to  affents  to  receive  money. 

2.  The  direction  in  the  present  case  to  pay  to 
the  principals  shows  that  the  principal  did  not 
treat  himself  as  having  received  the  money.  Oan 
a  man  who  has  not  been  in  possession  d  money 
trust  another  with  it  P 

8.  If  the  direction  had  been  to  receive  from  "  A." 
and  to  pay  to  "  B.**  the  case  might  have  been 
different,  because  there  the  transaction  may  be 
deemed  to  be  of  a  twofold  character,  viz.,  first,  a 
constructive  receipt  of  the  money  by  the  principal ; 
secondly,  an  intrusting  of  the  same  money  to  «he 
agent  to  pay.  But  here  the  direction  being  simply 
to  pay  to  the  principal,  the  second  part  of  the 
transaction  which  would  have  brought  it  within 
the  scope  of  the  section  is  wanting. 

4.  The  language  of  this  section  with  regard  to 
the  agent  being  intrusted  must  be  contrasted  with 
the  lan^age  of  the  68th  section,  where  money  in 
the  position  of  that  now  in  question  is  described 
as  having  been  delivered  to  or  received  or  taken 
into  possession  by  the  person  receiving  it. 

5.  It  appears  to  me  aoubtful  whether  the  Legis- 
lature were  minded  to  make  the  misapplication  of 
all  mone^R  received  bv  one  person  to  the  use  of 
another,  m  respect  of  which  a  written  direction  had 
been  given,  criminal. 

See  Beg.  v.  Tatlock  (2  Q.  B.  Div.l57),partioii]Arl7 
the  judgment  of  Amphlett,  B. 

Horace  Smith  for  the  prisoner. — ^The  conviction 
cannot  be  sustained.  The  indictment  iigainst  the 
prisoner  was  not  for  embezzlement,  but  for  con- 
verting moneys  which  had  been  intrusted  to  him 
with  a  direction  in  writing  to  apply  the  same, 
under  the  24  &  25  Vict.  c.  96,  s.  75.  The 
learned  counsel,  having  read  Fry,  J.'s  observations 
ou  the  memorandum  to  the  case,  was  stopped  by 
tbn  Coui-t. 

Vesey  FUzgerald  for  the  prosecution. — ^The  con- 
viction was  nght.  The  omo  finds  that  the  prisoner 


was  an  agent  to  the  prosecutors,  and  the  letter  of 
the  26th  Nov.  1^77  from  the  prosecutors  was  a 
written  direction  to  him  as  to  the  application  of  all 
monoys  he  miffht  receive  for  them.  Sect.  75  says : 
"  W^40Boever  having  been  intrusted,*'  it  doea  not 
say  "  by  the  employer, ''  but  leaves  it  generally,  ''an 
agent  having  been  intrusted ;"  and  here  the  prisoner 
was  intrusted  with  the  money  by  the  proseoutor^s 
customers.  Then  the  letter  supplies  tne  directioii 
what  he  was  to  do  with  it,  viz.,  to  remit  the 
money  the  same  day  that  he  received  it  to  his 
employers.  [Dbnkan,  J. — ^The  letter  amounts  to  no 
more  than  an  intimation  that  as  soon  as  he  has 
received  any  monejrs  he  is  to  remit  them  the 
same  day.]  The  direction  in  this  letter  is  quite 
as  specific  as  that  in  Beg,  v.  OhrisHan  (L.  Bep.  2 
C.  0.  B.  94;  12  Oox  C.  0.  502).  [Mbllob,  J.— No; 
there  the  prisoner  received  a  specific  sum  of  3861. 
to  apply  in  payment  of  certain  shares.  This 
was  embezzlement  if  a  criminal  offence  at  all.] 

KsLLT,  O.B. — I  am  of  opinion  that  this  con- 
viction must  be  affirmed.  In  the  cases  cited  the 
prisoners  were  intrusted  by  the  proseontor  with 
moneys,  with  specific  directions  how  to  appfy 
them;  but  in  the  present  case  there  was  no 
written  direction  at  all  which  specifically  applies 
to  ^e  moneys  mentioned  in  this  indiotmeot. 

Mbllob,  J. — I  am  of  the  same  opinion.  This 
is  not  a  case  within  the  24  ft  2d  Yict.  o.  96, 
s.  75.  The  reasons  given  by  £Vy,  J.  show  very 
satisfiictorily  that  tne  prisoner  ought  to  have 
been  acquitted. 

Dekkait,  J. — I  am  of  the  same  opinion.  Tbe 
only  question  is  whether  the  letter  was  a  direction 
in  writing  within  the  meaning  of  sect.  75  of  the 
24  &  25  Vict  a  96P  I  think  it  is  reiy  doubtful 
whether  the  letter  was  ever  intended  to  apply  to 
any  other  than  the  three  persons'  accounts  named. 
At  all  events  it  is  ambiguous,  and,  in  the  absence 
of  any  finding  by  the  jury  to  that  effect,  I  do  not 
feel  justified  in  holding  that  it  did  so  apply.  The 
arrangements  referred  to  in  the  latter  part  of  the 
letter  may  have  been  parol  for  all  we  know. 

LiNDLET,  J. — I  am  of  the  same  opinion.  Two 
questions  are  reserved  for  us:  (1)  Whether  the 
prisoner  had  been  intrusted  with  any  of  the  sums 
of  money  mentioned  in  the  indictment  within  the 
meaning  of  the  75th  section.  Upon  that  question 
I  am  of  opinion  that  be  was  not.  (2)  Whether 
the  letter  was  a  direction  in  writing  to  &ppl7>  P^^r 
or  deliver  anj  of  t^em  within  sect  75.  I  think  it 
was  not ;  it  is  too  ambiguous,  and  I  am  disposed 
to  think  that  it  referred  to  the  three  customers 
previously  mentioned  in  the  letter. 

HA.WKIK8,  J. — I  am  of  the  same  opinion.  Tlie 
]e:ter  is  ambiguous  in  its  terms,  but,  assuming 
that  it  does  apply  to  all  sums  of  money  received 
by  the  prisoner  on  the  prosecutor's  account,  the 
case  is  not  within  sect.  75,  which  only  applies  in 
my  judgment  where  the  agent  has  been  intrusted 
by  his  employer  with  money  accompanied  by  a 
direction  in  writing  how  to  apply  it,  and  not 
where  the  agent  receives  the  money  from  a  third 
person  on  behalf  of  his  master  as  in  this  case. 

Oonoidion  quashed. 
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KOUBB   OF  LOBDS. 


Tuesda/y,  Nov.  26,  1878. 

(Before  the  rx>&D  Chancsllob  (CaimB),  Lords 
Penzance  and  O'Ha&an.) 

Oteb^bbbs  of  the  Poob  of  Walsall  v,  London 

and  NOBTH-WSflTEBN   BaILWAT  GOMPANT.(a) 
on  AFFBAL  FBOH  THE   COUBT  OF  APPEAL  IN  ENGLAND. 

FrcusHce  —  Cotvrt  of  Appeal  — JwrisdicHon  —  Gcue 
ttated  hy  quanier  aesaioiM — Bule  or  order— 
Judicaiwre  Act  1873,  8. 19. 

By  sect.  19  of  the  Judieatwre  Ad  1873,  the  Oourt  of 
Appeal  hie  jurUdiGtion  and  power  to  hear  and 
determine  appeals  from  a/ny  judgment  or  order 
{toith  certain  excej^tions)  of  the  High  Gowrt  of 
Justice^  or  ofaffi,if  judges  or  judge  th^eof 

By  the  interpretation  aauee  (sect.  100)  of  the  Act 
*' order'*  mdddes  "nde.*' 

Edd  {reversing  the  judgment  of  the  court  below), 
that  under  this  section  the  Court  of  Appeal  had 
jurisdiction  to  entertain  an  appeal  from  a  decision 
of  the  Queen* s  Bench  Division  upon  a  rule  for 
quashing  an  order  of  quarter  sessions  as  to  the 
validiiy  of  a  rate. 

This  was  an  appeal  from  a  decision  of  the  Ooart 
of  Appeal,  reported  in  3  Q.  B.  Dir.  457,  and  38 
L.  T.  Bep.  N.  8. 663, 

A  poor  rate  bad  been  made  npon  the  respondent 
company,  and  they  appealed  against  the  rate  to 
the  ooort  of  qoarter  sessions  for  the  borough  of 
Walsall.  That  ooart  made  an  order  in  their  favoor, 
Biibrjeot  to  the  opinion  of  the  Queen's  Bench  Division 
upon  a  special  case. 

The  case  haying  been  removed  by  eertiora/ri 
into  tiie  High  Court  of  Justice,  the  Qaeen's  Bench 
Biviflion  ffave  judgment  discharging  the  rule 
which  had  been  obtained  to  show  cause  why  the 
order  of  the  court  of  quarter  sessions  should  not 
be  quashed. 

The  overseers  appealed  to  the  Oourt  of  Appeal. 

Upon  the  case  ooming  on  for  argument  a  pre- 
liminary objection  was  raised  that  the  court  hiskd 
DO  jurisdiction  to  hear  the  appeal,  the  dedEion  of 
the  Queen's  Bench  Division  oeing  in  such  cases 
UDal. 

The  Court  was  equally  divided,  Cockbum,  C.J. 
>od  Brett,  L.J.  holding  that  there  was  no  juris- 
diction, Bramwell  and  Cotton,  L.JJ.  being  dt  the 
oontrary  opinion. 

The  apueal  was  aocordinffly  dismissed,  and  the 
overseers' appealed  to  the  !Efouse  of  Lords. 

Hersehell,  Q.O.  and  Anstie,  for  the  appellants, 
contended  that  the  appeal  lay  by  virtue  of  the 
express  words  of  sect.  19  of  the  Judicature  Act  of 
w3,  as  interpreted  by  sect  100 :  see  also  sect. 
^.  The  contention  of  the  Lord  Chief  Justice  in 
^  ooart  below  that  the  case  was  never  removed 
^m  the  oourt  of  quarter  sessions,  and  that  the 
motion  of  the  Queen's  Bench  was  only  consulta- 
tive, is  untenable,  as  is  shown  by  the  whole  form 
and  practice  and  histoiy  of  the  growth  of  pro- 
^^ings  of  this  kind.  They  referred  to  the 
following  cases  in  support  of  their  argument : 

£.  ▼.  IfihabitanU  of  Maiden,  3  Mod.  247 ; 

Ruitlip  y.  Hend(m,  Holt.  572 ; 

K.  V.  *o««,  6  T.  B.  154 ; 

^.  T.  Justices  of  Staffordshire,  26  L.  J.  179,  M.  C. ; 

B.  ▼.  BrighiwsU,  8  Keb.  464 : 

Stanlock  v.  Bampton,  Ibid.  674 ; 

(<*)  B«ported  hj  0.  E.  Maldssi  Eiq.,  BaRister<«t-Law.        * 


ilnoaymoiM  case,  2  Salk.  486 ; 

R.Y.Alv  rston.  Holt.  507 ; 

B.  v.  Tedford.  Bur.  Set.  Caa.  57 ; 

R.  y.  at  Luke^B  Hospital,  2  Burr.  1053 ; 

B.  Y.  8t  PouVs,  Covent  Garden,  Cald.  158 ; 

Beg.  y.  Sutton  Ooldfield,  L.  Bep.  9  Q.  B.  153 ;  29  L. 

T.  Bep.  N.  S.  840; 
B.  y.  Cheat  Marlow,  2  Ea^,  244 ; 
B.  y.  NevilU,  2  B.  &  Ad.  299 ; 
Beg,  y.  Dayman,  26  L.  J.  128,  M.  C. ; 
B.  y.  Bonton  Abbey,  2  T.  B.  207 ; 
B.  y.  Nsurtown,  3  L.  T.  N.  S.  79,  M.  C. ; 
JB.  y.  Hvnmoorth,  Cald.  42 ; 
B,  y.  St.  Giles,  Beading,  Ibid.  54  ; 
B.  y.  Witney,  5  Burr.  2634; 
B.  y.  NatUmd  Bur.  Set.  Cas.  793; 
B.  y.  Northampton,  Cald.  30;  and  also  to 
8  Blaokstone's  Comm.  41,  42 ;  Coke  4  Inst.  71 ;  Bao. 

Abr.    tits.    Court  of  King's    Benoh,  Certiorari, 

Supersedeas,  and  Procedendo. 

Bosanquet  and  N.  NeviUe,  for  the  respondents, 
argued  that  it  was  not  the  intention  of  the  Judi- 
cature Acts  to  affect  the  practice  of  the  Crown 
side  of  the  Queen's  Bench :  see  Order  LXIL,  which 
must  be  read  with  the  Act  (Qamett  v.  Bradley,  3 
App.  Cas.  944 ;  39  L.  T.  Bep.  N.  S.  261) ;  and,  as  no 
right  of  appeal  had  previously  existed,  no  right  of 
appeal  had  been  conferred  in  such  cases.  They 
Cited 

Be  Ellsrahaw,  1  Q.  B.  Diy.  461 ; 

Beg.  y.  Marton-cum-GrafUm,  10  Q.  B.  971 ; 

Beg.  y.  Stockton-on-Tees,  14  L.  J.  128,  M.  C. ; 

Beg.  y.  West  Houghton,  13  L.  J.  41,  M.  C. ; 

Beg.  y.  Verrall,  38  L.  T.  Bep.  N.  S.  379;  1  Q.  B. 
Diy.  9. 

HerscheU,  Q.C.  in  reply. — ^We  rely  on  sect.  19  : 
see  also  rule  11  of  Dec.  1876. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows : — 

The  LoBD  CHANCEUiOR  (Oaims). — My  Lords,  I 
think  that  no  doubt  exists  in  the  minds  of  any  of 
your  Lordships  as  to  the  conclusion  at  which  you 
ought  to  arrive  in  this  case.     The  London   and 
North -Western  Bsilway  Company  were  fixed  by 
a  decision  of  a  court  of  quarter  sessions  with  the 
payment  of  a  certain  rate  for  sanitary  purposes, 
but  the  overseers  of  the  township  of  the  foreign 
of  Walsall,   as    the    sanitary   authority,    being 
anxioas  to  have  a  larger  rate  made,  obtained  in 
the  usual  way  in  the  Queen's  Bench  Division  an 
order  for  a  writ  of  certiorari  to  bring  up  the  pro- 
ceedings under  which  that  rate  was  fixed,  for  the 
purpose  of  having  it  quashed.    I  will  refer  pre- 
sently  to  the  form  of^  the  proceedings.     Wnen 
that  was  argued  before  the  Court  of    Queen's 
Bench  the  oraer  of  the  court  of  quarter  sessions 
was   confirmed;    and   thereupon    the   overseers 
moved  in  the  Court  of  Appeal  to  reverse  the 
decision  of  the  Court  of  Queen's  Bench.     The 
objection  was  taken  before  the  Court  of  Appeal 
that  there  was  no  jurisdiction  to  hear  the  apfMal, 
on  the  ground  that  the  decision  of  the  Queen's 
Bench  Division,  having  regard  to  the  nature  of 
subject,  was  final.     l£e  Coart  of  Appeal  was 
divided  upon  that  point,  and  under  those  circum- 
stances the  decision  of  the  Queen's  Bench  Divi- 
sion prevailed.     Your  Lordships  have  now  had 
the   matter   brought    before   this    House,   and 
have   heard   it   argued   upon    the    question   of 
jurisdiction   only.     That  which  is   complained 
of  is  what  is  technically  called  "a  rule  of  the 
Court  of  Queen's  Bench  discharging  the  rule 
nisi  which  was  obtained  to  show  cause  why  the 
order  of  the  court  of  quarter  sessions  fixing  ^e 
rate  should  not  be  quashed."    By  the  interpre* 
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tation  clause  affixed  to  the  Jadicatare  Act  of  1873 
the  word  "  order  "  in  the  body  of  the  Act  is  held 
to  include  "rale;"  and  therefore  when  in  the 
body  of  the  Act  we  read  the  word  "  order  **  we  read 
it  as  if  the  word  *'  rale  "  was  also  contained  there. 
Now  sect.  19  of  the  Judicature  Act  of  1873  provides 
that  "  the  Gonrt  of  Appeal  shall  have  jurisdiction 
and  power  to  hear  ana  determine  appeals  from  any 
judgment  or  order,  save  as  hereinafter  mentioned, 
of  Her  Majesty's  High  (>oart  of  Justice,  or  of  any 
indges  or  judge  thereof."    The  words  "save  as 
hereinafter  mentioned  "  refer  to  particular  excep- 
tions which,  it  is  agreed,  do  not  apply  to  the  pre- 
sent case,  and  therefore,  for  the  present  purpose, 
the  section  may  be  read  as  if  those  words  were 
omitted ;  and,  as  I  have  said,  it  is  to  be  read  as  if 
the  word  "order"  included  the  word   "rule." 
Beading  it  in  that  way  your  Lordships  find  that  it 
is  enacted  that  the  Court  of  Appeal  shall  have 
jurisdiction  to  hear  and  determine  appeals  from 
any  rule  of  the  Queen's  Bench  Division.    If  the 
matter  rests  there,  I  own  I  do  not  think  it  is  open 
to  doubt  that  these  clear  and  definite  words  of 
the  Legislature  must  have  their  full  effect  given 
to  them.    Your  Lordships  have  here,  on  the  one 
hand,  a  rule  of  the  Queen's  Bench  Division,  and 
you  have,  on  the  other  hand,  an  enactment  that 
every  rule  of  the  Queen's  Bench  Division  is  to  be 
open  to  appeal.    That  being  so,  unless  there  is 
something  more  which  has  not  been  brought  for- 
^  ward  yet,  those  clear  words  must  have  effect  given 
to  them,  and  it  lies  upon  those  who  wish  to  out 
down  their  effect  to  show  how  it  is  to  be  done. 
Now,  the  wa^  in  whioh  it  is  attempted  io  be  done 
is  this :  It  is  said  that  in  the  particular  matter 
which  here  came  before  the  Queen's  Bench  Divi- 
sion the  Court  of  Queen's  Bench,  when  it  existed 
as  a  separate  oonrt,  did  not  act  by  virtue  of  its 
ordinary  jurisdiction,  and  did  not  indeed  act  by 
analogy  to   its  contentious  jurisdiction   in  the 
ordinary  sense    of  the   term,    but  acted    in   a 
"  consultative  "  manner,  to  use  tJie  expression  of 
the  Lord  Chief  Justice ;  that  it  was,  as  it  were, 
oonsulted  by  the  court  of  quarter  sessions,  and  the 
oonrt  of  quarter  sessions,  it  is  suggested,  never 
parted  with  a  case  upon  which  it  was  consulting  the 
Court  of  Queen's  Bench,  but  in  some  way  Kept 
seisin  of  the  case  until  it  had  obtained  the  opinion 
of  the  Court  of  Queen's  Bench,  and  then,  when  it 
had  obtained  that  opinion,  proceeded  to  act  by 
virtue  of  its  own  jurisdiction  as  a  court  of  quarter 
sessions.    If  that  were  an  accurate  representation 
of  the  jurisdiction,  no  doubt  an  element  of  diffi- 
culty might  be  interposed.    It  would  then  have  to 
be  consi&red  whether  really  what  your  Lordships 
have  l)efore  yon  was  a  rule  or  an  order  of  the  Court 
of  (Queen's  Bench  at  all.    Bot  I  apprehend  that  is 
an  inaccurate  view  of  the  jurisdiction  exercised  by 
the  Court  of  Queen's  Benoh.    As  it  seems  to  me, 
that  jurisdiction  may  be  stated  very  shortly,  and 
there  is  really,  after  hearing  all  that  has  been  said 
on  both  sides,  little  or  no  controversy  upon  the 
subject    The  court  of  quarter  sessions  was  in  the 
first  instance  the  court  of  appeal  betore  which 
objections  to  rates  of  this  kindwere  to  be  brought. 
When  the  court  of  quarter  sessions  had  determined 
a  rate,  that  determination  was,  as  a  general  rule, 
final  upon  the  merits.     There  was  no  court  of 
api)eal  in  the  ordinary  sense  of  the  term  before 
which  the  facts  upon  which  the  court  of  quarter 
sessions  had  proceeded  could  be  brought  by  way 
of  review.    But  the  court  of  quarter  sessions,  like 


every  other  inferior  court  in  the  kingdom,  was  open 
to  this  proceeding :  if  there  was  upon  the  face  of  the 
order  of  the  court  of  quarter  sessions  anything 
whioh  showed  that  the  order  was  erroneoos*  the 
Court  of  Queen's  Bench  might  be  asked  to  have 
the  order  brought  into  it,  and  to  look  at  the  order, 
and  upon  the  face  of  it  to  put  an  end  to  its 
existence  by  Quashing  it — ^not  to  substitate  another 
order  in  its  place,  but  to  remove  that  order  out  of 
the  way  as  one  which  should  not  be  used  to  the 
detriment  of  any  of  the  subjects  of  Her  MMOsty. 
That  jurisdiction  of  tho  Court  of  Queen's  Mnch 
was  found  in  many  cases    in    reference  to  the 
quarter  sessions  a  useful  jurisdiction.    It  appears 
further,  if  we  go  back  to  the  ancient  history  of 
quarter  sessions,  that  a  court  of  Quarter  sessions 
had  a  power,  if  they  were  in  difficulty,  of  applying 
to  the  judge  of  assize,  and  asking  ms  advice  and 
assistance  in  making  an  order.    An  appeal  of  that 
kind  to  the  judge  of  assise  was  not  a  parting  with 
its  jurisdiction  by  the  court  of  quarter  sessions, 
but  was  really  that  which  is  spoken  of  by  the  Lord 
Chief  Justice  as  a  "  consultative  "  act  on  the  part 
of  the  court  of  quarter  sessions,  that  court  still  re- 
taining and  exercising  its  jurisdiction  after  the 
consultation  had  taken  place.    But  supposing  that 
the  court  of  quarter  sessions  did  not  adopt  that 
course,  there  was  still  another  mode  by  whioh  any 
question  of  law  which  appeared  to  them^  doabtfm 
might  be  left  open  for  the  exercise  of  the  judgment 
of  a  higher  tribunal.    All  that  was  necessary  wma 
that  the  court  of  quarter  sessions,  in  making  its 
order,  should  in  some  way  state  upon  the  hoe  of 
it  the  elements  which  had  led  to  their  decision. 
If  the  court  of  quarter  sessions  stated  upon  the 
face  of  the  order,  by  way  of  recital,  that  the  facts 
were  so  and  so,  and  the  grounds  of  its  decision  were 
such  as  were  so  stated,  then,  if  that  whioh  was 
stated    upon   the    face    of   the    order,    in   the 
opinion  of  any  party,  was  not  suoh  as  to  wamnt 
the  order,  that    party  mijght  go  to  the  Gonrt 
of  Queen's  Benoh,  and  poiut  to  the  order  as  one 
which  told  its  own  story,  and  ask  the  Court  of 
Queen's  Bench  to  remove  it  by  eertiorari»  and 
when  so  removed  to  pass  judgment    upon   it| 
whether  it  should  or  should  not  be  quashed.    In 
that  case,  as  I  said  jusc  now,  the  jurisdiction  of 
the  Court  of  Queen's  Bench  was  merely  a  juris- 
diction to  leave  the  order  standing,  or  to  remove 
ic  out  of  the  way.    It  was  not  a  jurisdiction  to 
substitute  for  it  another  or  a  different  order ;  that 
would  be  making  the  Court  of  Queen's  Bendi  a 
court  of  rehearing  or  of  appeal,  in  the  ordinsvy 
sense  of  the  term.    Now,  if  that  is  the  jurisdic- 
tion of  the  Court  of  Queen's  Bench,  it  oannot  in 
any  respect   be   called  "  consultative ;"  it   is  a 

i'urisdiction  of  the  Court  of  Queen's  Bonch,  as  a 
ligher  court  than  the  oonrt  of  quarter  sessions, 
to  overthrow  and  destroy  an  act  of  that  court, 
and  to  remove  it  out  of  the  way.  But  then  thai 
being,  as  I  think  is  clear  from  the  cases  whidi 
have  been  cited,  the  origin  of  the  jurisdiction,  and 
the  form  in  whioh  it  was  exercised  during  the 
^^reater  pMurt,  if  not  the  whole,  of  the  last  century, 
It  is  obvious  from  the  more  modem  oases  whidi 
I  have  been  cited,  that,  although  that  jurisdiciioo 
has  not  changed  in  substance,  there  has  been 
some  change  in  the  form  in  which  it  has  been  ap- 
pealed to.  In  modem  times  the  practice  has 
grown  up  of  obtaininff  opinions  from  the  courts 
upon  special  cases.  And  whereas  in  theeariier 
times  tne  orders  of  courts  of  quarter  sessions  did 
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nothinff  more  than  state  by  way  of  recital  the 
tBttiba  wnich  the  ooorthad  fonnd*  and  then  add  the 
order  which  the  oonrt  had  made,  the  more 
modem  cases  seem  to  have  assamed  rather  the 
form  of  speoial  cases,  as  to  which,  in  langnage 
loose  bat  not  altogether  inacoarate,  it  has  been 
said  that  the  oonrt  of  quarter  sessions  asks  for 
the  opinion  of  the  Court  of  Queen's  Bench.  In 
the  yeiy  case  before  your  Lordships,  although  in 
form  yon  find  that  the  dissatisfied  party  first  ap- 
plied for  a  oertiorain,  and  then  obtained  a  rule 
mn  to  quash  the  rate,  and  on  the  ceriiarari  the 
order  of  the  court  of  quarter  sessions  was  broneht 
up,  and  the  case  appended  to  the  order,  still  when 
you  Icok  at  the  case  itself  yon  find  that  the 
parties  who  stated  that  case  were  obviously 
under  the  impression  that  they  could  induce 
the  Court  of  Queen's  Bench,  if  it  did  not 
simply  confirm  the  order  of  the  court  of 
quarter  sessions,  to  answer  a  series  of  questions, 
uter  which  the  case  might  be  sent  back,  supposing 
the  rate  not  to  be  confirmed,  to  the  court  of  quar- 
ter sessions,  so  that  the  rate  might  be  amended  or 
modified  according  to  the  answers  so  obtained 
from  the  Court  of  Queen's  Bench.  Now,  it  is 
quite  true  that  this  form  of  the  case  has  given  a 
certain  colour  to  the  argument  that  the  Queen's 
Bench  Division  was  applied  to  for  the  purpose  of 
advice,  and  not  for  the  purpose  of  making  an 
order.  But  that  is  simply  upon  the  form  of  the 
speoial  case.  The  form  of  the  proceedings  before 
toe  Queen's  Bench  Division  is  clear  and  onmis- 
takeable.  In  the  old  original  form  which  indi- 
cates the  foundation  and  the  ground  of  the  juris- 
diction the  dissatisfied  jpartv  simply  called  upon 
the  Court  of  Queen's  Bench  to  quash  the  order 
made  by  the  court  of  quarter  sessions.  When  this 
application  was  made  to  the  Queen's  Bench  Divi- 
sion it  might,  as  it  seems  to  me,  very  well  demur  to 
answer  the  various  forms  of  question  which  I 
find  put  in  the  special  case,  but  whether  it  did  or 
did  not  so  demur,  the  party  who  objected  to  the 
rate  and  to  the  order  of  the  court  of  quarter 
sessions  had  a  right,  if  that  order  was  an  invalid 
one,  to  have  it  quashed  and  removed  out  of  the 
way,  and  the  circumstance  that  there  were  ap- 

fmded  to  the  special  case  the  questions  to  which 
have  referred  could  not  in  any  way  destroy  that 
rii^ht  of  the  suitor,  if  he  was  otherwise  entitled  to 
an  order  <xf  the  court  of  quarter  sessions.  That  is 
all  that  I  have  to  observe  upon  the  form  of  the 
special  case.  It  has  given  rise  to  a  little  difficulty, 
out  to  no  difficulty  which  is  serious  when  the 
whole  of  the  circumstances  are  looked  at.  I  will 
only  add  that  I  have  proceeded  iipon  the  view  of 
sect.  19  of  the  Judicature  Act  of  1873.  I  am  not 
persuaded  that  sect.  45  has  anything  to  say  to  the 
question.  It  seems  to  me  that  it  is  quite  sufficient 
to  look  upon  this  as  what  it  was,  namely,  a 
''rule;"  that  is  to  say,  an  " order"  of  the  Queen's 
Bench  Division,  to  see  that  it  was  the  subject  of 
appeal  under  Beet.  19,  and  to  see  that  if  leave  were 
necessary  to  appeal,  which  at  present  I  am  not 
convinced  of,  leave  was  given  in  the  present  case. 
I  shall  therefore  recommend  your  Lordships  to 
declare  that  the  Court  of  Appeal  had  iurisdiotion 
to  hear  and  to  determine  this  appeal  upon  the 
inerits,  and  to  remit  the  case  to  the  Court  of 
Appeal  with  that  declaration.  But  looking  to  the 
&ot  that  the  Court  of  Appeal  was  equally  divided, 
and  that,  therefore,  it  was  neoessary  to  bring  this 
case  to  your  LordBhipB'  House,  and  looking  still 


more  to  the  fact  that  the  difficulty  or  doubt  in  the 
case  appears  to  have  been  pressed  upon  the 
responaents  by  the  Court  of  Appeal,  I  think  I 
should  ask  your  Lordships  to  say  at  the  same 
time  that  there  should  be  no  costs  on  either  side  in 
respect  of  this  appeal. 

Lord  Penzance. — My  Lords,  I  entirelv  agree 
with  what  has  fallen  from  my  noble  and  learned 
friend.    I  confess  that  I  feel  inclined  to  base  my 
judgment  in  this  matter  entirely  upon  the  simple 
proposition  that   the   Judicature  Act  says  tnat 
there  shall  be  an  appeal  from  all  judgments  and 
orders  of  the  High  Court  of  Justice,  and  that  the 
interpretation  clause  of  the  Act  says  that  a  "  rule" 
is  an  "  order,"  and  consequently  sect.  19  is  to  be 
read  as  if  it  included  the  word  "  rule."    If  there  is 
to  be  an  appeal  from  all  rules  and  orders,  accord- 
ing to  the  words  of  the  statute,  it  seems  to  me 
that  it  would  require  an  overwhelmingly  strong 
case  to  make  out  that  any  particular  proceeding 
which  is  of  the  character  of  the  present  does  not 
fall  within  that  enactment.    The  ground  on  which 
the  supposed  exception  is  placed  is  shortly  this, 
that  this  is  not  a  rule  or  order  of  the  court  within 
the  purview  of  the  Act,  because  the  function  of 
the  Court  of  Queen's  Bench  in  these  matters  is  a 
purely  consultative  one,  that  it  is  the  giving  of  an 
opinion,  and  not  the  making  of  a  judicial  order  in 
the  exercise  of  the  ordinary  jurisdiction  of  the 
court.    The  cases  which  have  been  brought  before 
the  House  appear  to  me  to  establish  conclusively 
that  that  is  not  a  true  view  of  the  function  which 
the  Court  of  Queen's  Bench  before  the  Judicature 
Act  discharged  in  respect  of  these  cases.    The 
cases  are  abundant  to  show  that  the  Court  of 
Queen's  Bench  was  in  the  habit  of  dealing  with 
and  reviewing  these  orders  of  an  inferior  court 
upon  the  face  of  them,  and  if  upon   the  face  of 
them    they  were    found    insufficient,  of   quash- 
ing them ;  if  they  were  not  found  insufficient  they 
would  not  be  quashed ;  that  is  to  say,  they  would 
be  affirmed.     That  was  the  function  which  the 
court  discharged,  at  a  time  when  the  court  of 
quarter  sessions  were  still  in  the  habit  of  consult- 
ing the  judges  of  assize.     The  practice  was  for 
the  court  of  quarter  sessions,  when  they  were  in 
doubt  upon  a  question  of  law,  to  consult  the  judge 
of  assize,  but  notwithstanding  that,  the  Court  of 
Queen's  Bench  at  that  time  exercised  the  same 
jurisdiction  which   it  did  up  to  the  time  that 
the    Judicature    Act   passed,    of    quashing   any 
order   of   a  court   of  quarter  sessions    for  any 
insufficiency  which  appeared  upon  the  face  of  it. 
Of  course,  until  the  court  of  quarter  sessions  set 
out  some  facts  upon  the  face  of  their  order,  the 
Court  of  Queen's  Bench  could  not  interfere  with 
it,  except  upon  matters  of  form;  but  whenever 
they  did  set  out  facts— and  it  is  shown  that  for 
centuries  the  practice  was  to  set  them  out  when- 
ever they  had  doubts — the  Court  of  Queen's  Bench 
dealt  with  the  facts  as  they  appeared  upon  the 
face  of  the  order,  pronounced  the  order  insuffi- 
cient and  quashed  it,  if  they  saw  reason  to  do  so. 
Now  the  action  of  the  Court  of  Queen's  Bench  in 
this   matter   cannot   be  considered  consultative 
merely,  if  the  result   of  what  they   did  was  to 
make  an  order  which  dealt  with  the  proceeding 
itself,  and  put  an  end  to  the  order  of  the  court  of 
quarter  sessions.    If  their  action  in  the  matter 
was  purely  consultative  it  would  follow  that  they 
would  remit  in  some  form  the  result  of  that  aa- 
vioe  and  eonsnltation  to  the  oonrt  of  quarter 
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sesBiODB,  and  that  that  coart  should  act  upon  it. 
Bot  the  eertiarari  itself  bringiiig  up  the  pro- 
ceedings, independently  of  the  order  subsequently 
made  upon  it,  put  an  end  to  all  further  jnrisdio- 
tion  in  the  court  of  quarter  sessions  to  deal  with 
the  matter.     Therefore   the    Court  of   Queen's 
Bench  then  had  the  proceeding  before  them,  and 
could  either  quash  it  or  let  it  stand;  but  the 
ma^strates  in  quarter  sessions  were  then  fimdi 
officio,  they  could  no  longer  deal  with  the  matter 
either  by  way  of  affirming  or  quashing  the  order. 
It  seems  to  me,  therefore,  that  it  is  abundantly 
made  out  that,  according  to  the  old  practice  of  the 
court,  the  function  of  the  Court  of  Queen's  Bench 
was  that  which  has  been  argued  for — ^namely, 
to   consider   an   order    of   a  court   of   quarter 
sessions    upon    the    face    of    it,    and,   if    the 
facts  were  stated  upon  the  face  of  the  order,  to 
deal  with  them  as  they    appeared    upon  these 
proceedings,  and  to  apply  the  law  to  those  facts, 
and  then  either  to  affirm  the  order  or  to  quash  it. 
That  being  so,  the  question  arises  whetner  any 
change  has  been  effected  of  late  years  which  ought 
to  lead  to  a  dififerent  result  as  regards  this  appeal. 
Now  from  the  case  of  Beg,  v.  Kesteven  (3  Q.  B. 
810),  it  does  seem  that  at  first,  when  attempts  were 
made  to  vary  this  mode  of  proceeding,  the  Court  of 
Queen's  Bench  repudiated  accepting  any  function 
of  the  kind  that  they  were  asked  to  discharge. 
They  were  asked  to  answer  certain  questions  for 
the  information  of  the  public,  but  they  positiyely 
refused  to  do  that,  ana  said  that  their  business 
was    to    say    whether   the   order    was   a   good 
one  or  a  biad   one :    if   it   was    a  good   one  it 
was   to   remain,    if   it    was   bad   it   was   to  be 
quashed ;  but  that  the  court  was  not  justified, 
according  to  the  practice,  in  answering  questions. 
Notwithstanding  that,  it  seems  that  in  modern 
times  the  practice  has  grown  up  of  putting  before 
the  court  something  like  an  ordinary  speciiJ  case 
in  an  action,  and  of  asking  them,  m  accordance 
with  their  findings  on  certain  questions  of  fact,  to 
give  certain  directions,  and  to  remit  the  case  to 
the  court  of  quarter  sessions,  and  there  is  no 
doubt  that  the  special  case  in  this  particular  case 
does  something  of  that  kind.    But  although  that 
is  so  there  is  in  this  case,  as  I  suppose  there  is 
.  also  in  these  cases  in  whish  this  sort  of  practice 
has  jprown  up,  an  order  of  the  court  of  quarter 
sessions    to   begin   with.    Now,  when   ordinary 
special  cases  are  submitted  to  the  opinion  of  a 
court  of  common  law,  the  practice  has  never  been 
that  there  is  a  judgment  and  then  a  special  case, 
and  that  in  accoi^nce  with  the  opinion  of  the 
court  upon  that  special  case  that  judgment  should 
be  affirmed  or  set  aside ;  but  the  parties  always 
agree,  after  stating  the  facts,  that  if  the  court  are 
of  opinion  one  way  judgment  shnll  be  entered  one 
way,  and  if  the  court  are  of  opinion  another  way 
judgment  shall  be  entered  otherwise.    That  is  the 
form  it  assumes  when  the  function  is  purely  con- 
sultative.   But  here  the  case  starts  with  an  order 
by  the  court  of  quarter  sessions.    At  the  same 
time  it  is  evidently  upon  the  face  of  it  intended  by 
the  court  to  travel  beyond    their  proper  legal 
jurisdiction,  and  to  give  answers  upon  certain 
questions.    Now    I   agree   with    my  noble  and 
learned  friend  that  when  that  case  was  brought  up 
upon  certiorari,  and  when  one  of  the  parties  had 
moved  for  and  obtained  a  rule  to  show  cause  why 
the  order  of  the  court  of  quarter  sessions  should 
not  be  quashed,  it  would  be  quite  competent  to  the 


court,  if  they  thought  upon  the  &ee  of  the  special 
case  and  upon  the  facts  therein  stated  that  the 
order  was  a  bad  one,  to  quash  it,  and  they  mifffat 
do  that  although  the  parties  may  have  aaked 
them  to  give  certain  directions  to  the  oouit  of 
Quarter  sessions  as  to  the  way  in  which  they 
snould  deal  with  their  order,  instead  of  qaaabing 
it.  Having  before  them  the  order  made  by  ihe 
court  of  quarter  sessions,  and  the  hc\»  upon  which 
that  order  was  made,  and  coming  to  a  legal  con- 
clusion that  upon  those  facta  the  order  was  one 
which  was  contrary  to  law,  it  would  haive  been 
competent  to  the  court  to  do  what  those  ^Hio 
applied  to  the  court  for  a  rule  asked  that  they 
should  do,  namely,  to  qnash  the  order.  Under 
these  circumstances  therefore,  although  some 
little  difficulty  has,  I  think,  been  introdooed  into 
the  discussion  of  the  case,  by  reason  of  the  form  in 
which  the  parties  have  endeavoured  to  obtain  the 
opinion  of  the  Court  of  Queen's  Bench,  neverthe- 
less I  think,  looking  at  the  form  of  the  proceeding, 
which  is  what  this  House  has  to  deal  with,  that  it 
is  a  proceeding  in  which  the  Qonrt  of  Qoeen's 
Bench  if*  asked  to  exercise  its  original  fnnotion  of 
quashing  an  order  which  is  not  legally  made,  and 
consec|uent1y  there  is  no  moi'e  reason  why  the 
order  ic  this  rule  should  not  be  made  the  subject 
matter  of  appeal  than  any  other  order  or  rale 
which  th(^  court  may  make ;  therefore  I  entirely 
agree  with  what  my  noble  and  learned  friend  has 
proposed. 

Lord  O'Haoan. — My  Lords,  I  quite  oonoor  with 
my  noble  and  learned  friends.  I  wish  to  be  nnder- 
stood  a»  basing  my  opinion  upon  the  plain  mean- 
ing of  sect.  19  of  the  Judicature  Act  of  1873,  as 
applied  to  the  very  plain  facts  which  are  before 
the  House  in  this  case.  We  have  here  a  "  role  " 
of  court,  which,  according  to  the  interpretation 
clause  of  that  Act,  is  to  be  held  an  "  order  **  of 
court.  We  have  a  section  of  the  Act  giving  juris- 
diction to  the  Court  of  Appeal  to  review  the 
"  orders  *'  of  the  court,  and  I  fail  to  ascertain  aav 
reason  for  thinking  that  tue  rule  of  courts  which 
was  an  order  of  the  court  in  this  case,  was  not  a 
legitimate  subject  of  appeal  under  sect.  19.  I  wish 
to  say  that,  because  I  am  not  convinced  that  sect 
45  can  be  safely  relied  on  for  the  paroose  of  found- 
ing our  judgment  upon  it.  Upon  the  ease  gene- 
rally I  have  only  a  word  or  two  to  say.  Ab  has 
been  observed,  Uie  whole  foundation  of  the  jnd^ 
ment  of  two  of  the  learned  judges  in  the  oooit 
below  has  been  based  upon  tne  ground  of  the  con- 
sultative character  of  this  jurisdiction  of  the  Court 
of  Queen's  Bench.  Now  at  common  law  tilie  Court 
of  Queen's  Bench  has,  as  we  know,  a  supreme 
control  over  inferior  jurisdictions,  and  its  general 
relation  to  inferior  jurisdictions  is  not  of  a  oonsul- 
tative,  but  of  a  controlling  and  dictating  character. 
In  the  particular  case  before  ns,  no  doubt, 
originally,  according  to  the  operation  of  certain 
statutes,  the  court  of  quarter  sessions  had  a  juris- 
diction which  was  not  controlled  in  any  way 
by  appeal,  and  I  am  not  prepared  to  go 
with  the  argument  that  there  has  been  such 
a  change  introduced  through  the  Judicature 
Acts  that  we  can  fairly  say  that  there  is  to  this 
House  an  appeal  against  the  decisions  of  the  court 
of  Quarter  sessions  in  cases  such  as  we  have  to  deal 
witn  here.  But  there  has  been  undoubtedly  an  estab- 
lished practice,  so  long  existing  as  to  render  it 
impoesiDle  now  to  call  it  in  question,  that  the  cooxt 
of  quarter  sesuonamaiy  pat itself  in relatiQiiirilii 
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>the  Gonrt  of  Qaeen's  Bench  for  the  pnrpose  of 
being  guided,  directed,  and  controlled  as  to  its 
•own  aotion.  That  is  what  has  been  done  in  this 
case.  The  court  of  quarter  sessions  here  did  state 
a  case,  and,  that  case  being  stated,  it  appears  to 
me,  for  the  reason  I  gave  just  this  moment,  that 
the  subsequent  proceedings  took  the  matter 
wholly  out  of  the  operation  of  the  special  case,  and 
left  the  court  perfectly  at  large  to  act  according  to 
its  practice,  and  according  to  what  it  considered 
the  justice  of  the  case.  I  observe  that,  in  one  of 
the  judgments  of  the  learned  judges  of  the  court 
below,  observations  are  made  as  to  the  necessity  of 
avoiding  an  excessive  number  of  appeals,  and  as 
to  the  necessity  of  cheap  and  speedy  justice.  I 
go  with  those  observations  very  strongly,  bat  I 
cannot  shut  out  from  my  consideration  that  this 
Judicature  Act  was  manifestly  intended  not  to 
limit  appeals,  but  to  extend  the  power  of  appeal ; 
and  we  are  bound  to  assume  that  there  were  very 
good  reasons  for  that  on  the  part  of  the  Legisla- 
ture. We  see  that  that  was  the  policy  of  the  Act, 
for  we  see  that  a  jurisdiction  is  given  to  the  Court 
of  Appeal,  which  did  not  belong  to  the  Court  of 
Cxoheqaer  Chamber,  in  most  important  particu- 
lars. With  regard  to  ecclesiastical  procedure, 
with  reference  to  the  Now  Trial  Paper,  and  so  on, 
matters  which  could  not  be  dealt  with  by  the 
Court  of  Exchequer  Chamber  are  dealt  with 
every  day  by  the  Court  of  Appeal.  And  I  am  of 
opinion  that  we  are  not  at  liberty  to  attempt  to 
limit  the  policy  of  the  Act  which  is  so  clearly 
presented  to  us,  and  to  confine  the  operation  of 
words  which  appear  to  me  to  bear,  in  common 
flenseand  common  understanding,  but  one  meaning. 
That  being  so,  what  is  there  in  this  case  to  coun- 
tervail the  plain  meaning  of  the  words  of  this 
section  P  I  confess  that  I  have  failed  to  see  any 
argument  to  sustain  the  statement  that  the  pro- 
ceeding here  was  of  a  consultative  character. 
The  distinction  between  what  is  consultative,  and 
what  is  magisterial  or  commanding,  is  very  fairly 
and  propeny  exhibited  in  the  cases  showing  the 
old  practice  of  the  courts  of  quarter  sessions  con- 
suiting  the  judges.  When  a  court  of  quarter 
sessions  had  a  desire  for  information,  that  practice 
enabled  them  to  go  to  the  judge  and  consult  him, 
as  the  foreman  of  a  grand  jury  now  consults  the 
judge  every  day  at  the  assizes,  in  order  to  get 
from  him  information.  But  it  was  after  the  infor- 
mation was  given  by  the  judge  and  received  by 
the  court  of  quarter  sessions  that  the  decision  was 
made  which  bound  the  court  of  quarter  sessions. 
I  maj  illustrate  it  in  this  way :  In  Ireland,  where 
the  judges  are  applied  to  by  courts  of  quarter 
sessions  with  reference  to  civil  bills  and  many 
other  things,  the  judge  decides  magisterially  and 
decides  conclusively ;  but  he  is  not  consulted,  he 
does  not  advise  the  people  who  come  before  him. 
Just  in  the  same  way,  it  seems  to  me,  in  this  case, 
when  the  Court  of  Queen's  Bench  was  approached 
under  the  circumstances  before  us,  it  'Was  in  no 
sense  a  consulting  for  the  purpose  of  receiving 
from  the  court  the  authoritative  decision  which  it 
gave,  and,  as  it  appears  to  me,  could  not  help 
giving,  according  to  the  settled  practice  of  that 
court  as  established  in  many  cases.  But  if 
there  were  nothing  but  the  documents  in  the 
case,  is  it  possible  to  say,  upon  the  face  of  this 
teriiorwri  and  these  orders,  that  the  proceeding 
was  wholly  consultative?  The  eertiorari  con- 
cludes in  these  words  :  after  requiring  the  produc- 
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tion  of  all  the  deeds  and  documents  and  so 
forth,  the  object  is  stated  to  be  "that  we  may 
cause  further  to  be  done  thereon  what  of 
right  and  according  to  the  law  and  custom 
of  England  we  shall  see  fit  ts  be  done." 
Not  for  the  purpose  of  answering  a  con- 
sultation, but  of  doing  that  which  according 
to  right  and  justice  the  Queen's  Bench  Division 
thought  ought  to  be  done.  Then  when  you- come 
to  the  forms  of  the  orders  you  find  that,  "  It  is 
ordered  "  that  a  certain  day  shall  be  peremptorily 
given  to  show  cause  why  the  proceedings  "  should 
not  be  quashed  for  the  insufficiency  thereof." 
And  then  the  final  order  is,  "Upon  hearing 
counsel,  it  is  ordered,"  it  is  not  advised,  the  case 
is  not  sent  down,  as  it  was  supposed  to  have  been 
in  the  judgment  of  one  of  the  learned  judges, 
with  advice  given  to  the  court  of  quarter  sessions 
nothing  of  the  kind ;  there  is  an  absolute  order 
which  everybody  is  bound  to  obey.  We  find  it 
stated  by  the  Lord  Chief  Justice  that  these  orders 
of  the  Court  of  Queen's  Bench  had  never  in  any 
single  case  been  disobeyed  within  the  memory  of 
man.  Therefore  it  seems  to  me  impossible  to 
maintain  the  supposition  of  the  consultative 
character  of  the  proceeding.  I  was  struck  by  the 
terms  of  the  special  case,  and  certainly  some 
difficulty  and  some  confusion  arose  from  that. 
The  special  case,  if  it  were  to  be  taken  as  a 
consensual  affair,  certainly  did  ask  advice,  and 
did  not  ask  decision,  and  in  that  respect  there 
might  perhaps  have  been  some  difficulty.  But 
I  ventured  to  suggest  in  the  course  of  the  argu- 
ment that  that  difficulty  niight  fairly  be  con- 
sidered to  be  got  over  by  the  fact  that  after  the 
special  case  hwl  been  framed,  and  after  it  had 
been,  I  suppose,  put  before  the  Court  of  Queen's 
Bench,  we  have  here,  "  by  consent  of  counsel  on 
both  sides,"  an  order  tliat  a  writ  of  certiorari 
should  issue  ''to  remove  into  this  divisional 
court  the  orders"  relating  to  the  rate.  Now  it 
appears  to  me  that,  as  soon  as  the  parties  by  con- 
sent obtained  that  certiorarit  there  was  an  end  to 
the  operation  of  the  antecedent  affair,  even  if  it 
was  consensual.  The  moment  the  certiorari  was 
granted  and  came  into  active  operation  all  the 
proceedings  were  transferred  from  the  one  court 
to  the  other ;  and  with  those  proceedings  all  the 
jurisdiction  of  the  one  court  was  transferred  to 
the  other,  and  from  that  moment  it  became  the 
right  of  the  Court  of  Queen's  Bench  to  act  ac- 
cording to  its  own  established  practice,  and  to 
do  what,  according  to  the  terms  of  the  certiorari^ 
it  considered  "just  and  fitting  to  be  done;" 
and  from  that  moment  it  became,  in  my  opinion, 
quite  immaterial  what  were  the  terms  of  the 
special  case,  and  how  the  parties  by  these  terms 
might,  but  for  the  subsequent  certiorari,  have 
limited  the  operation  of  their  demand  upon  the 
court.  I  think,  therefore,  upon  that  point  there 
is  really  no  difficulty  in  the  matter.  I  only  wish 
to  repeat  that  in  giving  my  judgment  I  proceed 
upon  sect.  19  of  the  Judicature  Act  of  1873, 
applying,  as  I  think  it  does,  to  the  plain  facts 
of  this  case. 

Order  of  the  Court  of  Appeal  reversed.    De- 
clared that  the  Court  of  Appeal  had  juris- 
diction   to    eniertairt   the    appeal.       Cause 
remitted  with  this  declaration.    No  costs  of 
this  appeal  on  either  side. 

Solicitors  for  the  appellants,  Sliarpe,  Parkers, 
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Priichardf  and  Sharpe,  agents  for  WUkineon  and 
QiUes^ne,  Walsall. 

Solicitor  for  the  respondenti  B.  F,  BoberU. 


Sttpt^nte  (fart  of  ^vuHkaiwct 

♦ 

HIGH   COURT    OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Wednesda/y,  Dec.  4, 1878. 
(Before  Mellob  and  Manistt,  JJ.) 
BossiTEB  (app.)  V.  Pike  (resp.).  (a) 

Bahnon  fishery  —  Fiaking  milldam  since  1861  — 
Obstruction  to  Jl«/i--24  ^  25  Vict  c,  109; «.  20. 

Ths  appellant,  a  miller,  was  convicted  by  justices 
under  sect,  20  of  the  Salmon  Fishery  Act  1861 
for  not  causing  to  be  removed  and  carried  away 
from  the  waters  within  his  fisheries  aU  obstruc- 
tions  to  the  free  passage  of  fish  in  or  through  his 
eruives,  crtbst  and  boxes  during  the  annual 
close  time.  It  was  proved  that,  although  there 
were  now  ai  the  a/ppellanfs  milldam  no  ap' 
pliancesfor  taking  fish,  the  pl/iee  was  used  until 
1862,  after  the  passing  of  the  Act,  for  thai  pur' 
pose,  and  that  there  remained  stUl  a  broken  box 
with  fenders  over  openings  of  the  required  size, 
the  bars  and  cribs  having  been  removed  from  the 
weir  at  that  time.  When  the  fenders  were  down, 
or  partially  down,  as  upon  the  occasiof^  charged 
against  the  appellant,  it  was  now  impossible  for 
the  fish  to  ascend  to  the  higher  waters ;  bvi  the 
appellants  miU  would  be  ruinously  injured  by 
lifting  the  fenders  during  the  whole  of  the  anrMal 
dose  time, 

Held  (upon  a  case  stated),  that  there  was  no  ground 
for  the  appellant's  milldam  being  now  a  fishing 
milldam  because  it  had  continued  to  be  so  after 
the  passing  of  the  Act  of  1861  .*  that  sect,  20  did 
not  apply,  and  that  the  justices  were  wrong  in 
eonvuDting  the  appellant. 

Pike  (app,)  v,  Bossiter  {resp,)  (37  L,  T,  Eep,  635) 
discussed  and  followed. 

This  was  a  case  stated  by  five  of  Her  Majesty's 
TQstioes  of  the  peace  in  and  for  the  county  of 
Devon  under  the  statute  20  &  21  Yiot.  c.  43,  for  the 
purpose  of  obtaining  the  opinion  of  the  court  on  a 
question  of  law  which  arose  before  them  as  here- 
inafter stated. 

1.  At  a  petty  sessions  held  at  the  Guildhall  in 
Totnes,  in  and  and  for  the  division  of  Stanborongh 
and  Coleridge,  in  the  county  of  Devon,  on  the 
8th  Oct.  1877,  an  information  preferred  by 
Anthony  Pike  (hereinafter  called  the  respondent), 
against  John  Beap  Bossiter  (hereinafter  called  the 
appellant),  charging  "  for  that  he  the  said  appel- 
lant on  the  5th  Sept.  1877,  then  being  the  occu- 
pier of  fisheries  at  the  Totnes  weir  in  the  parish 
of  Darlington,  and  the  fulling  mills  in  the  parish 
of  Totnes,  both  in  the  said  county  of  Devon,  did 
not  within  thirty-six  hours  after  the  commence- 
ment of  the  close  season  for  the  river  Dart 
•cause  to  be  removed  and  carried  away  from  the 
waters  within  his  fisheries  all  obstructions  to  the 
free  passage  of  fish  in  or  through  his  oruives, 
<3ribs,  and  boxes  within  his  fisheries  contrary  to 
fleet.  20  of  the  Salmon  Fisheries  Act  1861,"  was 

(a)  Reported  liy  M.  W.  MgKsllax  Es^.j  Burister-at-Iiaw. 


heard  and  determined,  the  said  parties  respee- 
tively  being  then  prenent,  and  upon  such  hearing 
the  appellant  was  duly  convicted  of  the  said 
offence,  and  the  justices  adjudged  him  to  forfeit  all 
obstructions  to  the  fisheries,  to  pay  the  respondent 
on  behalf  of  the  board  of  conservators  of  the 
river  Dart  by  way  of  penalty  the  sum  of  10«^ 
and  also  to  pay  to  the  respondent  the  sum  of 
41,  2s,  6d.  for  his  costs  in  that  behalf,  and  also  to 
pay  the  sum  of  10s,  for  every  day  he  suffered  any 
engines  or  other  obstruction  to  the  free  passage 
of  fish  to  remain  unremoved  beyond  the  period 
prescribed  by  the  Salmon  Fishery  Act  1861,  being 
24  <fe  25  Vict.  0. 109,  s.  20. 

2.  Upon  the  defendant's  application,  a  special 
case  was  stated,  of  which  the  following  is  the 
material  part : 

8.  Upon  the  hearing  of  the  information  it  was 
proved  on  behalf  of  the  respondent  by  a  surveyor 
of  twenty  years'  standing,  that  the  various  puts 
of  the  said  fisheries  were  correctly  represented  by 
certain  plans  and  models  produced.  [These 
fisheries  are  sufficiently  desoribed  in  the  report 
of  the  case  of  Pike  (app.)  v.  Bossiter  (reap.)  (37  L. 
T.  Bep.  635),  which  was  an  appeal  against  a  re- 
fusal to  oonviot  the  same  person  for  breach  at 
the  same  place  of  the  provisions  concerning  the 
weekly  close  time  contained  in  sect.  22  of  the  same 
Act.]  This  witness  also  stated  that  there  was  a 
box  at  the  weir,  but  it  was  not  a  perfect  box,  and 
that  the  iron  works  at  the  trips,  and  also  the  iron 
work  in  front  of  the  fenders,  had  been  removed, 
and  that  the  wooden  framework  in  which  the 
fenders  slide  could  not  be  removed  without  damag- 
ing the  masonry,  and  that  the  gratings,  Ac 
might  have  been  removed,  from  what  the  witness 
knew,  forty  years  since. 

4.  It  was  proved  by  another  witness  who  for- 
merly rented  the  fisheries  at  the  Totnes  weir,  and 
at  the  fulling  or  tucking  mill,  that  the  box  was 
still  at  the  Totnes  weir,  and  fenders  were  attached 
to  the  higher  end  of  it,  but  the  trips  had  been  re- 
moved ;  that  there  used  to  be  four  wooden  fenders 
at  the  weir,  but  there  were  now  three  iron  ones 
instead,  and  that  the  sill  pieoes  were  level  with 
the  paving;  that  this  witness  had  rented  the 
fisheries  in  question  for  four  years,  from  1^6  to 
1859,  both  inclusive  ;  that  the  box  at  each  fishery 
was  then  used  for  catching  fish;  that  the  gates 
were  now  removed,  and  that  there  used  to  be 
gratings  behind  them ;  that  the  gratings  at  the 
back  of  the  fenders  were  not  there  now,  nor  were 
the  gates  at  the  foot,  but  that  the  sill  pieces  still 
existed ;  that  the  keeping  the  fenders  down  woald 
prevent  fish  from  ascending  to  the  higher  waters 
of  the  river  unless  there  was  a  flood  over  the  w»r* 
that  during  the  years  1856  to  1859  the  fenders 
were  opened  at  twelve  o'clock  on  Saturday  nights, 
and  that  they  were  closed  on  the  following  night  at 
twelve. 

5.  It  was  proved  by  the  complainant  that  he  was 
clerk  to  the  Dart  Board  of  Conservators,  and  he 
laid  tho  information  pursuant  to  a  repolution 
passed  by  the  board.  That  the  weir  was  built  light 
across  the  river  Dart,  and  that  the  box  was  on  the 
Dartington  side.  That  the  dam  turned  the  water 
into  the  mill  leat  for  milling  purposes,  and  if  the 
gates  and  bars  in  the  box  were  replaced,  the  effect 
would  be  that  fish  could  be  caught  as  they  formerlj 
were.  That  when  the  fenders  were  down  it  was 
impossible  for  fish  to  ascend  to  the  higher  waters 
except  there  was  a  flood  over  the  weir.    That  on 
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the  5th  Sept.  1877  the  fenders  at  the  weir  were 
only  partly  open,  bat  neither  of  them  was  clear  of 
the  water,  and  that  they  were  in  such  a  condition 
as  to  prevent  any  fish  from  passing  through,  and 
that  they  were  then  lifted  about  afoot  or  eighteen 
inches,  and  that  the  effect  of  this  partial  lifting 
would  be  that  the  weight  of  water  behind  would  bS 
so  great  that  no  fish  could  ascend,  but  in  all  oases 
the  fish  would  fall  back  into  the  pool.  That 
the  fenders  at  the  fulling  or  tucking  mill  were  on 
the  said  5th  Sept.  1877  quite  closed,  and  that 
witness  did  not  know  who  rented  the  fulling  mill, 
but  that  appellant  had  possession  of  the  fenders, 
and  lifted  them  when  he  required  it. 

6.  It  was  proved  by  another  witness  that  he  had 
seen  fish  trying  to  pass  up  the  box  at  the  weir, 
but  he  had  always  seen  them  fail  in  the  attempt, 
and  that  when  the  fenders  were  only  partially 
opened  the  effect  would  be  to  prevent  fish  passing 
np. 

7.  Another  witness  who  worked  the  weir  and 
tucking  mill  fisheries  for  a  company  for  three 
years,  and  up  to  1862,  stated  that  he  fished  the 
trips  up  to  1862.  That  when  he  had  charge  of  the 
fisheries  the  fenders  were  opened  at  twelve  o'clock 
on  Saturday  night  and  closed  at  twelve  o'clock  on 
Sunday  night,  until  the  new  law  came  into  opera- 
tion, and  afterwards  they  were  opened  at  twelve 
o'clock  at  noon  on  Saturdays,  and  closed  at  six 
o'clock  the  following  Monday  morning,  and  that 
during  these  hours  there  was  a  free  passage  for 
fish.  That  the  fenders  used  to  be  raised  by  means 
of  a  bar  at  first,  and  afterwards  by  means  of  a 
handle. 

8.  A  witness  who  rented  the  Duke  of  Cleveland's 
fishery  (not  the  before-mentioned  fisheries,  but  the 
next  fishery  below  the  weir)  from  1863  to  1870 
stated  that  the  bars  at  the  bottom  and  the  gates 
outside  were  removed  in  the  year  1862 ;  that  the 
fenders  used  to  be  lifted  up  and  down  by  witness 
as  required;  that  the  appellant  then  kept  the  keys, 
and  that  this  witness  used  to  apply  to  him  or  at 
his  mills  for  them,  whether  the  water  was  plenti- 
ful or  not.  That  the  appellant  used  to  lend  the 
kevs  that  the  fenders  might  be  unlocked,  as  more 
fish  were  then  caught  by  witness  in  the  Cleveland 
fishery,  but  this  was  only  done  when  the  water 
was  not  required  for  milling  purposes.  That  the 
custom  used  to  be  to  open  tne  fenders  at  twelve 
o'clock  at  noon  on  Saturdays  and  close  them  on 
the  following  Monday  morning  at  six  o'clock. 
That  in  1870  this  witness  had  a  dispute  with  the 
appellant  because  he  had  not  opened  the  fenders 
for  a  whole  month,  and  at  this  time  fish  were  very 
scarce ;  that  previous  to  this  time  the  appellant 
had  received  many  fish  for  obliging  witness  with 
the  keys ;  that  after  the  10th  July  1878  the  fenders 
at  the  fisheiy  at  the  fulling  mills  were  raised,  but 
not  at  the  weir.  That  witness  had  nothing  to  do 
with  the  fenders  at  the  fulling  mill,  it  was  only 
the  fenders  at  the  weir  he  had  to  deal  with. 

9.  It  was  proved  by  the  clerk  to  the  Endowed 
Schools  Grovemors  for  Totnes,  who  had  succeeded 
to  the  property  formerly  held  by  the  Totnes 
Charity  Trustees,  that  the  governors  had  the 
management  and  administration  amongst  other 
properties  of  the  Totnes  mill,  the  fulling  mill,  and 
weir,  a  portion  of  which  property  was  the  weir 
milldam.  He  produced  a  certificate  from  the 
Special  Commissioners  of  English  Fisheries,  dated 
the  Idth  Dec.  1871,  showing  the  legality  of  the 
fishing  milldam  at  the  Totnes  weir.    He  also  pro- 


duced another  certificate  as  to  the  fishery  at  the 
fullinff  mill,  and  this  witness,  so  ftr  as  he  knew, 
considered  the  fisheries  the  same  now  as  when 
they  were  examined  by  the  special  commissioners. 
That  the  appellant  was  then  and  still  was  the 
occupier  of  the  town  mills ;  that  the  fenders  at  the 
weir  conducted  the  waters  to  the  town  mills.  This 
witness  produced  a  minute-book  of  the  Charitv 
Trustees,  in  which,  under  the  date  of  the  28ta 
Oct.  1862,  occurred  the  following :  "  The  clerk 
reported  that  he  had  met  Mr.  Eden,  the  Govern- 
ment Inspector  of  Fisheries,  and  with  him  had 
viewed  the  weir  trips,  and  that  Mr.  Eden  had  con- 
sented to  waive  the  order  of  the  Secretary  of  State 
with  regard  to  the  ladder  in  the  weir,  but  the 
trips  at  the  weir  should  be  removed  so  that  all 
attempts  to  make  the  weir  a  trip  available  for  fish- 
ing should  be  destroyed ;"  and  that  at  the  time  of 
the  inquiry  held  by  the  special  commissioners  on 
the  13th  Dec.  1871,  the  following  occurred  in  the 
judgment  which  he  produced,  videlicet,  "  Evidence 
bad  been  given  by  the  same  witness  that  these 
(the  trips)  have  been  as  tor  back  as  living  memory 
goes  and  up  to  the  year  1861." 

10.  Another  witness  proved  that  he  was  sur- 
veyor to  the  Endowed  Schools  Governors,  and 
looked  after  their  property,  and  collected  the 
rents  of  the  mills.  He  stated  that  the  tucking 
mill  was  now  and  had  been  for  many  years  used 
only  as  a  store  by  Mr.  Bowden,  and  he  did  not 
know  that  appellimt  occupied  it  at  all.  That  the 
bars,  cribs,  &c.  at  the  weir,  and  also  at  the 
fulling  mill,  had  been  removed  about  sixteen 
years  since ;  that  there  were  not  now  applianoes 
therefor  taking  fish.  That  the  sills  of  the  sluices 
were  level  with  the  pavement,  and  were  so  placed 
that  they  ooald  not  be  removed  without  damage 
to  the  freehold ;  that  one  piece  of  the  sill  stUl 
remained  which  was  composed  of  wood;  that 
there  was  nothine  at  present  there  like  a  box  for 
takinfl;  fish,  and  that  the  stonework  could  not  be 
removed  without  damaging  the  freehold. 

11.  It  was  contended  by  the  solicitor  for  the 
appellant  that  the  fulling  mill  was  in  the  occupa- 
tion of  Mr.  John  Bowden,  and  not  of  appellant,  as 
had  been  proved  by  one  of  the  witnesses  for  the 
respondent;  and  that,  as  the  fisheries  were  re- 
served in  the  lease  under  which  the  appellant 
held,  he  could  not  be  regarded  as  the  occupier  of 
the  fisberies,  and  could  not  be  convicied  under 
the  present  information.  In  support  of  the  ap- 
pellant's case  a  witness  was  callea  who  produced 
a  lease  from  Mr.  John  Bowden  (the  original 
lessee)  to  the  appellant  as  sub-lessee.  It  was  a 
lease  of  the  Totnes  town  mills.  In  that  lease  the 
fisheries  and  right  of  fishing  (if  any)  were  re- 
served, and  the  lease  contained  a  covenant  that 
the  trustees  should  keep  the  weir  in  repair.  The 
lease  to  appellant  was  dated  the  3l8t  July  1877. 
The  witness  stated  that  the  original  lease  for 
twenty-one  years  from  the  trustees  to  Mr.  Bow- 
den was  dated  the  6th  May  1863 ;  that  the  lease 
to  the  appellant  contained  a  recital  of  the  lease  to 
Mr.  Bowden.  Witness  also  stated  he  gave  evi- 
dence before  the  special  commissioners,  and  that 
they  decided  that  the  fisheries  then  at  Totnes 
were  legal.  That  the  lease  to  appellant  had  been 
executed  so  recently  as  the  31st  J  uly  1877,  owing 
to  a  dispute  having  arisen  between  Mr.  Bowden 
and  the  appellant  respecting  the  use  of  the  water. 
That  this  witness  had  instructions  to  prepare  the 
lease  of  31st  July  1877  as  far  back  as  1870,  but 


420 


MAGISTBATBS'  CASES. 


Q.B.  Div.] 


BosBiTEK  (app.)  V.  Pike  (resp.). 


[Q.B.  Div. 


that  owing  to  the  dispute  the  business  had  been 
delayed.  This  witness  stated  that  the  fenders 
were  a  part  of  the  apparatus  of  the  mill,  and  if 
the  fenders  were  taken  away  the  mill  would  be  of 
little  value. 

The  justices  convicted  the  appellant  because 
they  considered  :  first,  that  there  were  fisheries 
within  the  meaning  of  the  statute,  with  an  old 
fishing  milldam  belonging  thereto ;  secondly,  that 
the  fenders  with  locks  and  keys  belonging  thereto 
were  part  of  an  apparatus  for  taking  fish  up  to 
the  year  1862,  and  that  recently  the  old  wooden 
fenders  had  been  replaced  by  new  iron  ones; 
thirdly,  that  no  evidence  had  been  given  that  the 
fenders  might  not  be  used  again  as  part  of  an 
apparatus  lor  catching  fish ;  fonrthly,  that  the 
appellant  is  the  occupier  of  the  town  mills  and 
the  Totnes  weir  or  milldam  and  the  fenders 
attached  thereto,  and  he  has  the  use  and  control 
of  the  fenders  at  the  fulling  mill,  but  by  the 
lease  produced  under  which  the  appellant  holds 
the  fisheries  and  right  of  fishing  (if  any)  were 
reserved;  fifthly,  that  when  the  fenders  at  the 
weir  are  down,  no  fish  can  pass  through  the  box 
within  that  fishery  and  get  up  the  river,  and  that 
when  the  fenders  at  the  falling  mill  are  down  no 
fish  can  pass  through  the  box  and  fenders  within 
that  fishery  and  get  up  the  river;  sixthly,  that 
although  the  mill  would  be  ruinously  injured  by 
lifting  the  fenders  during  the  whole  of  the  annual 
close  time,  and  partially  in  the  weekly  close  time, 
yet  it  havitfg  been  proved  that  the  fenders  or 
sliding  doors  were  kept  down  by  the  appellant 
during  a  prohibited  time,  although  previously  to 
and  for  some  time  after  the  alteration  in  the  law 
as  to  close  time  th^  had  been  opened  during  a 
weekly  close  time,  the  justices  considered  that 
the  removal  of  all  obstructions  to  the  free  passage 
of  fish  through  the  cruives,  cribs,  boxes,  &c,,  of 
the  fisheries  had  not  been  complied  with  by  the 
appellant  as  required  by  the  statute. 

The  questions  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court,  therefore  are : 
1.  Whether  all  the  obstructions  to  the  free  passage 
of  fish  in  or  through  the  cruives,  cribs,  boxes, 
&c.,  within  the  fisheries  at  the  Totnes  weir,  in  the 
parish  of  Dartin^ton,  in  the  county  of  Devon,  and 
the  falling  mill  in  the  parish  of  Totnes,  in  the 
same  county,  had  been  removed  and  carried  away 
from  the  waters  within  the  fisheries  within  thirty- 
six  hours  after  the  commencement  of  the  close 
season  for  the  river  Dart  in  accordance  with  the 
provisions  of  the  Salmon  Fishery  Act  1861 
(24  &  25  Vict.  c.  109),  s.  20.  2.  Whether  under 
the  circumstances  before  stated  the  appellant,  as 
the  occupier  of  the  Totnes  town  mills,  and  havinic 
the  use  and  control  of  the  two  sets  of  fenders,  is 
also  the  occupier  of  the  fisheries  at  the  Totnes 
weir  and  the  fulling  mill,  as  alleged  in  the  infor- 
mation, and  as  sudi  occupier  of  the  fisheries  is 
responsible  for  the  removal  of  all  such  obstruc- 
tions as  aforesaid,  and  is  properly  convicted  for  not 
having  removed  them. 

Whereupon  the  opinion  of  the  Court  of  Queen's 
Bench  was  asked  upon  the  said  questions  of  law : 
Whether  or  not  the  said  justices  were  correct  in 
convicting  the  appellant  as  aforesaid,  and  if  so  the 
said  conviction  was  to  stand;  but  if  the  court 
should  be  of  opinion  otherwise  then  the  said 
information  was  to  be  dismissed.  And  the  court 
was  humbly  solicited,  according  to  the  power 
vested  in   the   court  by    the   said  statute    (20 


&  21  Vict.  o.  43),  to  remit  the  case  to  the  said- 
justices  with  the  opinion  of  the  court  thereon,  or 
to  make  such  further  order  as  to  the  court  might  • 
seem  fit. 

The  case  was  sent  back  to  the  justices  to  re- 
state the  questions  raised  for  the  opinion  of  the  - 
court;  and,  in  obedience  thereto,  the  justices 
returned  that  they  intended  to  raise  for  the 
opinion  of  the  said  High  Court  of  Justice  the 
folio v^ing  questions,  videlicet :  Whether,  upon  the 
evidence  before  them  as  stated  in  the  case  they 
were  justified  in  holding,  1.  That  there  was  a  - 
fishery*  within  the  meaning  of  the  Act.  2.  That 
the  fenders  as  used  were  obstructions  within  the 
definition  and  meaning  of  the  Act.  3.  That  the 
appellant  was  the  occupier  of  such  fishery  within 
the  meaning  of  the  Act. 

By  sect.  20  of  the  Salmon  Fishery  Act  1881 
(24  &  25  Vict.  c.  109) : 

The  proprietor  or  oocnpier  of  every  fishery  for  salmon 
shall,  within  thir1y>Biz  hours  after  the  oommencement  of 
the  olose  season,  cause  to  be  removed  and  carried  away, 
from  the  waters  within  his  fishery,  the  inscalea,  hedo, 
tops,  and  rails  of  all  cmives,  boxes,  or  cribs,  and  all 
planks  and  temporary  fixtures  nsed  for  taking  or  kiUinff 
salmon,  and  all  other  obstructions  to  the  free  passa^  ^ 
fish  in  or  tiuough  the  cruives,  cribs,  and  boxes  within 
h^  fishery ;  and  if  any  proprietor  or  occupier  omits  to 
remove  and  carry  away  in  manner  aforesaid  any  things 
hereby  required  to  be  removed  and  carried  away  he  shall 
incur  the  following  penalties  (that  is  ^  to  say) :  (1.)  He 
shall  forfeit  all  the  engines  or  other  things  that  are  not 
removed  and  carried  away  in  compliance  with  thii- 
section.  (2.)  He  shall,  for  every  day  during  which  he 
suffers  such  things  to  remain  unremoved  beyond  ^e 
period  prescribed  by  this  Act,  pay  a  sum  not  exceeding 
ten  pounds. 

By  sect.  25 : 

Every  person  who,  after  the  passing  of  this  Act,  in 
waters  where  salmon  are  found,  constructs  a  new  dun,  or 
raises  or  alters,  so  as  to  create  increased  obstruction  to 
fish,  a  dam  already  constructed,  shall  attach  and  main- 
tain attached  thereto  in  an  efBoient  state  a  fish  pass  of 
such  form  and  dimensions  as  may  be  determined  vj  the 
Home-office ;  and  if  he  do  not,  such  person  shall  meor 
a  penalty  not  exceeding  five  pounds. 

0.  Buaaell,  Q.O.  (with  him  Pitt  Levne)  argued 
for  the  appeUant. 

J,  Paterson  (with  him  Bompaa,  Q.O.)  for  the 
respondent. 

The  authorities  referred  to  in  the  argument  of. 
Pike  (app.)  v.  Eossiter  (resp.)  (37  L.  T.  JBlep.  635) 
were  elaborately  considered  and  discussed. 

Mellor  J. — 1  entirely  abide  by  the  decision  cf 
the  former  case  concerning  this  weir,  under  secL 
22  of  the  Salmon  Fishery  Act  1861.  The  facts 
are  so  nearly  the  same  that  the  cases,  although 
under  difierent  sections,  may  be  said  to  be  iden- 
tical, with  the  exception  that  it  is  here  found  that 
the  alteration  in  the  construction  of  the  milldam 
was  made  after  the  passing  of  the  Salmon  Fishery 
Act  1861,  instead  of  before  that  time,  as  was  sup- 
posed at  the  hearing  of  the  former  case.  The 
only  question  therefore  is  whether,  under  the 
circumstances  here  stated  of  the  abandonment 
of  the  dam  for  all  fishing  purposes,  the  im- 
press of  a  fishing  milldam,  which  had* 
existed  after  the  passing  of  the  Act,  must  so 
remain,  notwithstanding  the  abandonment,  as  to 
constitute  the  place  a  fishing  milldam  for  all 
time.  I  can  see  notbing  in  the  Act  to  make  me 
think  so ;  but,  on  the  contrary,  in  my  opinicm  it 
cannot  be  that  the  Legislature  could  have  in- 
tended to  make  a  milldam,  because  it  was  onoe  f^ 
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fishing  milldam,  always  to  continue  so.  It  is 
foond  in  the  case  that  the  mill  woald  be  ruinously 
injured  by  lif tine;  the  fenders  dai:^ng  the  whole  of 
the  annual  close  time«  and  partially  so  in  the 
weekly  close  time.  We  must  take  it  that  the  ap- 
pellant has  intentionally  abandoned  this  dam  for 
all  purposes  of  fishing  during  the  last  sixteen 
years ;  and  I  think  we  must  hold  that  he  has  no 
longer  a  fishery  in  his  occupation.  I  see  no  great 
public  damage  likely  to  be  caused  by  our  so  hold- 
ing, for  sect.  25  of  the  Act  provides  that  the  ap- 
pellant shall  be  liable  in  a  penalty  for  not  having  a 
fish  pass  at  this  dam  if  he  has  so  altered  the  dam 
as  to  increase  the  obstruction  to  the  fish.  Taking 
into  consideration  the  state  of  things  before  the 
Act  passed,  the  short  continuance  of  that  state  of 
things  afterwards  and  the  subsequent  abandon- 
ment of  the  fishery,  I  think  our  necessary  con- 
dnsion  is  that  the  fishing  milldam  has  long  before 
this  been  converted  and  restored  to  the  character 
of  a  milldam  sifnpliciter.  Being  justified,  as  I 
think  we  are,  in  holding  that  this  is  no  longer  a 
fishing  milldam,  it  follows  that  the  appellant  is 
free  from  the  obligation  which  the  Act  would 
impose  ui)on  him  if  it  were  otherwise,  and  the 
conviction  must  be  quashed. 

MAinsTT,  J. — I  also  am  of  opinion  that  our 
judgment  must  be  for  the  appellant.  We  are  of 
course  bound  by  the  decision  of  this  Division  in 
Pike  (app.)  Y.  Bo8iiter  (resp.);  and  the  only 
further  question  for  us  is,  whether  there  is  any 
difference  between  the  facts  found  now  and  those 
there  stated,  which  requires  us  to  hold  that  the 
conviction  which  then  failed  under  sect.  22  ought 
now  to  be  sustained  under  sect.  20.  It  is  said 
that,  by  reason  of  the  use  of  this  weir  and  dam  as 
a  fishing  milldam  after  the  passing  of  the  Act  of 
1861,  the  case  of  Hodgson  v.  Little,  on  its  second 
hearing  (16  0.  B.  N.  8. 198 ;  33  L.  J.  329,  M.  C), 
is  conclusive  that  this  conviction  was  right ;  but  it 
seems  to  me  that  we  are  precluded  from  holdiag 
that  case  to  be  applicable  by  the  decision  in  Pike 
(app.)  v.  Bossiter  (resp.),  that  this  place  is  not  now 
a  fishery.  The  25th  section  of  the  Act  of  1861 
seems  to  contemplate  this  very  case,  for  there  is 
nothing  that  I  can  find  to  prevent  a  man  from 
giving  up  his  fishing  milldam  at  any  time  and 
using  it  as  a  milldam  only.  If  he  makes  sub- 
stantial alterations  so  as  to  increase  the  obstruc- 
tion to  the  fish,  he  will  be  liable  to  a  penalty  under 
that  section.  He  is  not  here  convicted  of  that 
offence.  Judgment  for  appellant. 

Solicitors  for  appellant,  Makinson  and  Car- 
penter, for  Merlyn  Fryer,  Exeter. 

Solicitors  for  respondent,  Parkers,  for  Hooper 
and  Michelmore  Newton  Abbott. 


Nov.  7,  8,  and  Dec.  20,  lb78. 
(Before  Cockbubn,  C. J.,  Mellor  and  Field,  JJ.) 

MoTCE  V.  NSWINGTON.  (a) 

BoLe-^Fraud — False  pretences — Innocent  purcJvas»r 
— Pasting  of  property — ^24  ^  25  Vict.  c.  96, 
«.100. 

The  plaintiff  purchased  some  sJieep  in  an  open 
market,  recently  established  under  a  local  Act, 
paid  a  fair  price  for  them,  and  removed  tliem 
to  his  farm.  The  person  from  whom  he  pv/r* 
chased  them  had  obtained  them  just  before  from 

(a)  Beported  by  M.  W.  McKxllab,  Esq.,  Barrister-at-Iiaw. 


the  defendant  for  a  cheque  upon  a  bank  which 
had  no  account  in  his  name;  but  the  plaintiff 
kntw  nothing  of  this.  Wlien  the  cheque  was  dis' 
honoured,  the  defendant  took  criminal  proceedings 
against  the  drawer,  and  afterwards  got  him  con* 
vicied  for  obtaining  the  sheep  under  false  pre- 
tences.  On  the  day  before  this  conviction,  the  de» 
fendant  urith  a  policeman  removed  the  sheep  from 
the  plaintiff's  to  his  own  farm,  and  the  plaintiff 
now  brought  this  action  to  recover  them. 

Held,  that,  the  property  in  the  sheep  having  passed 
to  the  plaintiff  before  the  defendant  had  aooided 
{lie  contract,  which  he  had  been  induced  to  enter 
into  by  fraud,  the  provisi-on  for  restitution  upon 
conviction  in  24  ^  25  Vict.  c.  96,  s.  100,  had  no 
applicalion,  and  that  the  plaintiff  was  entitled  to 
recover. 

The  following  considered  and  written  judgment  of 

the  court  fully  describes  the  facts  and  arguments 

as  they  were  adduced  at  the  hearing. 
Nov.  7  and  8. — WiUoughby,  for  the  plaintiff, 

moved  for  judgment. 

Grantham,  Q.O.  and  Arbvlhnot  showed  cause 
for  the  defendant. 


WiUoughby  in  reply. 


Cur.  adt,  vuU. 


Dec.  20. — CocKBUKK,  O.J.  (the  Court  consisted 
of  Cockbum,  C.J.,  Mellor  and  Field,  JJ.)— This 
was  a  case  tried  before  me  at  the  last  assizes  for 
the  county  of  Kent,  in  which  the  action  had  been 
brought  by  the  plaintiff  to  recover  a  lot  of  forty- 
nine  sheep  under  the  following  circumstances  : 
On  the  30th  Oct  1877  the  plaintiff,  who  is  a 
butcher,  and  who  is  in  the  habit  of  attending 
catUe  and  sheep  markets,  being  at  Maidstone 
market,  bought  of  a  man  named  Wale,  through  a 
salesman  of  the  market,  this  flock  of  forty-nine 
sheep.  The  purchase  was  made  in  the  open 
market ;  the  price  was  a  fair  one,  and  was  paid. 
The  transaction  was  a  regular  one,  and  no  blame 
attached  to  the  plaintiff  in  respect  of  it.  It  turned 
out,  however,  that  the  sheep  had  been  obtained 
from  the  defendant,  who  is  a  farmer,  by  Wale, 
under  colour  of  a  purchase,  but  in  reality  by  false 
pretences.  Proposing  to  buy  the  sheep  at  the  price 
of  A&s.  a  head,  Wale  gave  in  payment  a  cheque  on 
a  bank  at  which  he  had  no  funds,  and  kept  no 
account.  The  cheque  was  of  course  dishonoured. 
A  warrant  was  taken  out  against  Wale  by  the 
defendant  on  the  25th  Oct.,  and  he  was  afterwards 
convicted  of  having  obtained  the  sheep  by  false 
pretences,  and  it  must  be  taken  for  the  present 
purpose  that  they  were  so  obtained.  It  is  to  be 
observed  that,  though  the  sale  from  Wale  to  the 
plaintiff  took  place  in  open  market,  it  was  ad- 
mitted before  us  that  the  market  having  been  re- 
cently established  by  the  corporation  of  Maidstone 
under  u  local  Act,  was  not  one  in  respect  of  which 
the  protection  arisinff  from  a  sale  in  market  overt 
would  attach.  The  sheep  were  taken  to  the  plain- 
tiff's premises  at  Seale,  which  is  some  distance 
from  Maidstone,  and  arrived  there  on  the  31st, 
the  ensuing  day.  On  the  6th  Nov.  the  defendant, 
having  in  the  meantime  set  the  police  to  work, 
and  having  learned  what  had  become  of  the  sheep, 
went  with  a  police  officer  to  the  plaintiff's  pre- 
mises, and  there  took  possession  of  the  sheep, 
which  were  afterwards  removed  to  his  own  farm. 
On  the  7th  Nov.  Wale  was  convicted  of  obtaining 
the  sheep  by  false  pretences.  The  sheep  being 
already  in  the  plaintiff's  possession,  no  order  of 
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restitution  was  asked  for.    The  question  under 
the  circumstanoes  is  which  of  the  two,  the  plaintiff 
or  defendant,  is  entitled  to  the  sheep.    Although, 
if    the   matter  rested  on    abstract  principle,  it 
might  be  open  to  be  contended  that,  inasmuch  as 
to  make  a  valid  contract  both  parties  must  intend 
to  be  bound  by  it,  consequently,  where  in  an 
apparent  contract  of  sale  the  buyer  intends  to 
get  the  goods  but  not  to  pay  for  them,  but  to 
defraud  the  seller,  the  contract  fails  to  take  effect 
and  though  the  seller  intended  the  property  to 
pass,  yet  that  the  contract  failing  to  take  effect 
the   property    still    remains  unaltered,  yet    the 
question  is  now  so  concluded  by  authority  as  to 
be  no  longer  open  to  discussion.    We  must  now 
lake  it  to  be  settled — it  is  unnecessary  to  go 
through   the    cases   which  are  set  out   in   Mr. 
Benjamin's  work — that,  though  a  seller  is  induced 
to  sell  by  the  fraud  and  false  pretences  of  the 
buyer,  and  though  it  is  competent  to  the  seller 
by  reason  of  such  fraud  to  avoid  the  contract^  yet 
till  he  does  some  act  so  to  avoid  it,  the  property 
remains  in  the  buyer,  and  that  if  he  in  the  mean- 
time has  parted  with  the  thing  sold  to  an  innocent 
purchaser,  the  title  of  the  latter  cannot  be  defeated 
by  the  original  seller.    The  reasoning  on  which 
this  conclusion  is  based   may  not  «appear  alto- 
gether consistent  with  principle,  and  agreeing  in 
the  result  we  should  prefer  to  accept   the  view 
of  the  American  Courts  as  stated  in  the  case 
Boot  Y.French  (11  Wendell,  570),  a  case  decided  in 
the  Supreme  Court  of  Judicature  of  the  State  of 
New  Tork,  according  to   which   the  preference 
thus  given  to  the  right  of  the  innocent  purchaser 
is  treated  as  an  exception  to  the  general  law,  and 
is  rested  on  the  principle  of  equity  that,  where  one 
of  two  innocent  parties  must  suffer  from  the  fraud 
of  a  third,    the  loss    should    fall    on   him    who 
enabled  such  third  party  to   commit  the  fraud. 
But  on  whatever  ground  it  may  be  said  to  rest, 
the  law  must  be  taken  to  be  now  definitely  settled 
The  question,  which  in  some  cases  might  be  a 
very  material  one,  as  well  as  one  ot  some  nicety, 
namely,  what  on  the  part  of  the  defrauded  seller, 
short  of  retaking  possession   of  the  thing  sold, 
will  amount  to  an  avoidance  of  the  contract,  does 
not  arise  in  the  present  instance.    The  defendant, 
not  knowing  what  had  become  of  his  sheep,  or 
where  to  find  Wale,  his  buyer,  had  done  and  could 
do  nothins  beyond  giving  notice  to  the  police  up  to 
the  time  when  the  sheep  were  bought  by  tneplaintiff. 
We  must  take  it,  therefore,  as  incontestable  that, 
but  for  the  subsequent  conviction  of  Wale  for 
having  obtained  these  sheep  by  false  pretences, 
no  question  could  be  raised  as   to  the  title  of 
the  plaintiff.    But  it  is  contended  that  by  reason 
of  such  conviction   the  defendant   is  entitled  to 
the  benefit  of  the  provision  of  the  24  &  25  Vict. 
o.  96,  s.  100,  which  enacts  that  where  property  has 
been  obtained  {inter  alia)  by  false  pretences,  on 
conviction    of    the    party    so   obtaining    them, 
restitution  shall  be  made  to  the  party  by  whom 
they   have   been    so   obtained.     But    we    are 
clearly  of  opinion  that  this  enactment,  which  is 
in  these  terms,  *'If    any  person  guilty  of  any 
felony  or  misdemeanor  in  stealing,  taking,  obtain- 
ing, extorting,  embezzling,   converting,  or  dis- 
posing of,  or  in  knowingly  receiving  any  chattel, 
money,  valuable  security,  or  other  property  what- 
soever, shall  be  indicted  for  such  offence,  by  or  on 
behalf  of  the  owner  of  the  property,  or  his  execu- 
tor or  administrator,  and  convicted  thereof,  in  such 


case  the  property  shall  be  restored  to  the  owner," 
has  no  application  to  such  a  case  as  the  present 
The  language  applies,  and  is  obviously  intended  to 
apply,  to  cases,  and  to  those  only,  in  which  pos- 
session has  been  obtained  without  the  property 
passing.    This  was  the  construction  put  on  the 
statute  by  the  court  in  Lindsay  v.  Gundy  (L.  Bepi 
1  Q.  B.  Div.  348),  and,  though  the  view  there 
taken  by  the  court  on  the  primary  question  as  to 
whether  a  contract  had  been  made  oy  the  seller 
with  the  person  obtaining  the  goods  was  reversed 
on  appeal,  the  second  ground  of  the  judgment, 
which  is  the  one  immediately  applicable  to  the 
present  case,  remains  unshaken,  and  we  have  no 
hesitation  in  adhering  to  it.   And  it  is  strongly  con- 
firmed  by  the  case  of  Horwood  v.  Smith  (2  T.  R. 
750),  which  was  a  case  of  sheep  stolen^  and  sold 
by  the  thief  in  market  overt,  and  in  which,  subse- 
quently to  the  sale,  the  thief  was  convicted  of  the 
larcenv  ;  yet  it  was  he! 4  that,  as  the  conviction  did 
not  take  place  till  after  the  sale,  the  owner  was 
not  entitled  to  restitution  under  the  21  Hen.  8,  c. 
11.     In  the  present  case,  as  in  the  foregoing, 
there  was  no  property  in  the  prosecutor  at  the 
time  of  the  conviction.    It  had  been  parted  with 
by  a  contract,  which,  though  nnder  the  circum- 
stances voidable,  ceased  on  the  sale  before  it  had 
been  avoided  to  be  any  longer  voidable,  and  as  to 
which  therefore  the  right  of  the  plaintiff  had 
become  indefeasible.    It  cannot    have  been  the 
intention  of  the  statute  to  defeat  it  nevertheless^ 
and  by  the  mere  conviction  of   the  fraudulent 
purchaser  to  deprive  the  innocent  buyer  of  the 
right  which,  according  to    the  decisions  in  the 
series  of  cases  already  referred  to,  had  become 
absolute  in  him.     Our  judgment  must  therefore 
be  for  the  plaintiff.      Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff,  Paimer,  BuU^  and  J^. 
Solicitors  for  defendant,  8.  F.  Langham  and  Son. 


June  20  and  Dee.  20, 1878. 
(Before  Cockbitbn,  G.J.,  Mellob  and  Lush,  JJ.) 

Bbg.  V,  HOLBBOOK.  (a) 

Libel  —  Newspaper  —  Authority  to  editor  —  Pro- 
tection  of  proprietor — 6  ^  7  Vict,  e,  96,  s.  7. 

Upon  a  criminal  information  for  libel  it  was  proved 
that  the  three  defendants,  the  proprietors  of  the 
newspaper  in  which  the  libel  appeared,  took  an 
active  pa/rt  in  the  management  of  the  paper,  hU 
had  given  a  general  atUhority  to  a  competent 
editor  to  pvMish  whatever  he  thought  proper  in 
the  literary  part  of  it,  which  eoniainea  the  UbtL 
It  was  also  proved  thcU  at  the  time  of  the  publieo' 
iion  of  the  libel,  oym  of  the  defendants  vyas  ahstst 
from  home  on  account  of  HI  healthy  and  that 
neither  of  them  had  given  any  authority  for,  or 
consent  to,  or  had  any  knowledge  of  the  pui- 
lication  of  the  libel.  The  jury  found  that  the 
defendants  had  not  brought  themselves  within  iha 
protection  provided  by  6  §c  7  Vict.  e.  9<5,  s.  7, 
and  convicted  them  aU. 

Held  by  Cockbum,  O.J.  arul  Lush,  J.  (dissenOente 
MeUor,  J.),  that  the  direction  at  the  trial  was  de- 
fective,  in  not  easplaining  that  a  general  authoritfl 
to  an  editor  to  conduct  the  business  of  a  nws" 
paper,  in  the  absence  of  anything  to  give  it  a 
different  character,  must  be  iaJcen  to  mean  oa 
authority  to  conduct  it  according  to  law;  andihat 

(a)  B«ported  \>j  M.  W.  McKzllab.  Esq..  Buditer^itJAW. 
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the  verdict — cU  lecut  cu  to  the  absent  defendant-^ 
being  ineoneistent  with  that  principle,  there  must 
he  a  new  trial. 

This  was  a  rale  niei  for  a  third  new  trial  on  the 
gronnd  of  misdirection  in  a  criminal  information 
K>r  libel,  which  had  been  twice  tried  at  the  Win- 
chester Assizes.  Upon  both  occasions  the  jary 
bad  convicted  the  defendants. 

A  similar  rule  was  argued  on  the  30th  Nor. 
1877,  after  the  first  trial,  and  is  reported  at 
length  L.  Eep.  3  Q.  B.  Div.  60 ;  37  L.  T.  Rep.  N.  S. 
530.  The  rule  was  then  made  absolute  by  Cock- 
bum,  G.J.  and  Lush,  J.  (Mellor,  J.  dissenting.) 
In  consequence,  the  second  trial  took  place  at  the 
spring  assizes  1878,  before  Grove,  J. 

June  20. — Charles,  Q.C.  and  A.  L,  Smith,  showed 
cause  on  behalf  of  the  prosecution. 

Oole,  Q.G.  and  Folkard  supported  the  rule. 

The  facts,  the  direction  of  the  learned  judse, 
and  the  arguments  are  fully  described  in  the 
several  judgpnents  of  the  court. 

Cur,  adv,  vtUt, 

Dee,  20. — ^Lush,  J. — ^The  question  presented  for 
our  decision  on  this  rule  is  substantially  that 
which  arose  upon  the  former  motion  for  a  new 
trial,  and  which  was  argued  in  November  of  the 
last  year.  Upon  the  firsb  trial  it  was  proved  that 
the  literary  department  of  the  newspaper  in 
question  had  been  intrusted  to  an  editor,  who 
inserted  in  it  what  he  thought  fit  in  the  way  of 
articles,  correspondence,  &o. ;  that  of  the  three 
defendants  who  were  proprietors  of  the  paper, 
each  took  the  management  of  a  particular  depart- 
ment of  the  business  other  than  the  literary 
department ;  that  at  the  time  of  publication  of  the 
libel,  one  of  them  was  absent  from  home  on 
account  of  ill  health,  and  that  neither  of  them  had 
giYen  any  authority  for  or  consent  to  the  publi- 
cation complained  of,  or  had  any  knowledge  of 
the  libellous  article  until  his  attention  was  called 
to  it,  after  the  paper  was  in  circulation.  My 
brother  Lindley  on  that  occasion  ruled,  as  a  matter 
of  law,  that  as  an  authority  had  been  given  to  the 
editor  to  edit  the  paper,  and  to  insert  what  he 
thought  fit  without  supervision  or  control,  the 
libel  could  not  be  said  to  have  been  published 
without  the  authority  of  the  defendants  within 
the  meaning  of  the  Act,  6  &  7  Yict.  c.  96,  s.  7. 
The  Lord  Chief  Justice  and  myself  took  a  different 
view  of  the  meaning  of  that  section,  and  for 
reasons  we  then  gave,  we  held  that  the  "  autho- 
rity" mentioned  in  the  7th  section  was  an 
authoritv  to  Dublish  the  libel,  and  that  the  oceneral 
authority  given  to  the  editor  to  use  his  discretion 
in  admitting  or  rejecting  articles  or  corre- 
spondence, was  not  of  itself  sufficient  under  the 
<nrcurastances  to  make  the  proprietor  criminally 
responsible.  Upon  the  second  trial,  the  ruling  in 
which  is  now  in  question,  the  evidence  of  authority 
was  carried  no  further  than  on  the  former  occasion ; 
but  instead  of  holding  as  a  matter  of  law  that  the 
7th  section  of  the  Act  did  not  protect  the  defen- 
dant, the  learned  judge  left  the  question  of  autho- 
rity to  the  jury,  but  without  such  an  explanation 
of  the  meaning  of  the  section  as  appeared  to  the 
majority  of  the  court  on  the  previous  occasion  to 
be  required  in  order  to  enable  the  jurv  properly 
to  app]^  it  to  the  facts.  Other  grounds,  such  as 
want  of  due  care  and  caution,  the  omission  to  stop 
the  sale  of  papers  outstanding  in  the  hands  of 
retail  sellers  when  the  attention  of  the  two  de- 


fendants who  were  in  Portsmouth  was  called  to 
the  objectionable  article,  and  the  inadvertent  sale 
in  the  shop  afterwards  of  another  copy  of  the 
paper  were  also  put  forward ;  but  the  jury 
muse  have  found  their  verdict  on  the  ques' 
tion  of  authoritv,  inasmuch  as  they  implicated 
the  absent  defendant,  against  whom,  these  which 
I  may  call,  minor  matters  of  complaint  were  not 
and  could  not  have  been  made.  As  my  brother 
Mellor,  after  a  second  argument,  retains  the 
opinion  which  he  expressed  before,  and  as  my 
brother  Grove,  as  I  infer  from  his  summing-up, 
rather  inclines  to  the  same  opinion,  I  have  care- 
fully reviewed  the  authorities  and  the  argument ; 
and  after  the  best  consideration  which  I  can  give 
to  the  case,  I  am  constrained  to  hold  that  the  con- 
struction of  the  Act  which  the  Lord  Ghief  Justice 
and  myself  adopted  on  the  former  occasion,  is  the 
true  construction.  It  must  be  admitted  that  the 
7th  section  upon  which  the  (juestion  turns  is  not 
so  precise  and  clear  as  it  might  have  been.  In 
order  to  ascertain  the  intentions  of  the  Legislature, 
we  must  have  recourse  to  the  well-known  rule  of 
construction  laid  down  by  Goke,  G.J.  in  Hey  don*  s 
case  (3  Bep.  7a.):  "For  the  sure  and  true  coq- 
strnction  of  all  statutes  in  general,"  he  says,  "  (be 
they  penal,  or  beneficial,  restrictive  or  enlarging 
of  the  common  law),  four  things  are  to  be  dis- 
cerned and  considered :  First.  What  was  the 
common  law  before  the  making  of  the  Act? 
Secondly.  What  was  the  mischief  and  defect  for 
which  the  common  law  did  not  provide  P  Thirdly. 
What  remedy  the  Parliament  hath  resolved  and 
appointed.  Fourthly.  The  true  reason  of  the 
remedy;  and  then  the  office  of  the  judges  is 
always  to  make  such  construction  as  shall  sap- 
press  the  mischief,  and  advance  the  remedy. 
**  Pursuing  this  line  of  reasoning,  the  first  ques- 
tion is :  What  was  the  law  as  regurds  the  criminal 
liability  of  the  proprietor  of  a  newspaper  for  libel  ? 
Libel  on  an  individual  is,  and  has  always  been 
regarded  as  both  a  civil  injury  and  a  criminal 
ofi*ence.  The  person  libelled  may  pursue  his 
remedy  for  damages,  or  prefer  an  indictment,  or, 
by  leave  of  the  court,  a  criminal  information,  or  he 
may  both  sue  for  damages,  and  indict.  It  is 
ranked  amongst  criminal  offences  because  of  its 
supposed  tendency  to  arouse  angry  passion,  pro- 
voke revenge,  and  thus  endanger  the  public  peace ; 
but  the  libeller  is  not  the  less  bound  to  make 
compensation  for  the  pecuniary  or  other  loss  or 
injury  which  the  libel  might  have  occasioned  to 
the  person  libelled.  In  this  respect  libel  stands  on 
the  same  footing  as  an  assault,  or  any  other  injury 
to  the  person.  But  the  publication  of  a  libel, 
when  prosecuted  as  a  criminal  offence,  was  treated 
upon  an  exceptional  principle,  and  with  excep- 
tional severity.  The  maxim  Respondeat  superior, 
which  (with  rare  exceptions  founded  on  reasons 
not  applicable  to  libel,  which  I  will  presently 
notice)  pertains  to  civil  liability  only,  was  applied 
CO  an  indictment  for  libel ;  and  the  proprietor  of  a 
newspaper  in  which  a  libellous  article  had  been 
inserted,  was  held  to  be  criminally,  as  well  as 
civilly  responsible  for  it,  though  he  had  never 
authorised  it,  or  had  anythiufi^  to  do  with 
its  insertion,  and  whether  the  editor  had 
inserted  it  by  negligence  or  wilfully.  It 
was  not  so  in  other  cases  of  personal  in- 
jury. If  a  coachman,  accustomed  to  drive, 
were,  while  engaged  on  his  master's  business,  by 
carelessness  or  furious  driving,  to  cause  the  death 
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ofanother,  the  master  woald  be  liable  to  an  action 
for  damages,  bat  not  to  a  criminal  prosecution. 
The  offending  servant  alone  conld  be  charged  with 
the  manslaaghter ;  and  if  the  coachman  were  to  be 
guilty  of  such  an  offence  while  using  his  master's 
carriage  without  his  permission  and  upon  his  own 
business,  or  if  while  doing  his  master's  work  he 
were  wantonly  to   assault    another,  the  master 
would  not  be  liable  even  to  an  action  for  damages. 
Subject  to  the  exceptions  already  referred  to,  the 
criminal  law  makes  no  one  punishable   for  an 
offence  but  the  person  who  either  committed  it  or 
incited  and  procured  the  other  to  commit  it  or 
who  aided  in  its  commission.    I  need  only  select 
two  cases  from  the  books  to  show  what  the  criminal 
law  of  libel  was.    The  one  is  Bex  v.  Walter  (3  Esp. 
21).  "  A  criminal  information  had  been  filed  against 
the  proprietor  of  the  Times  for  a  libel  on  a  lady. 
The  defendant  pleaded  not  guilty,  and  proved  at 
the  trial  that  although  he  was  the  proprietor  of 
the  pa{)er,  he  had  nothing  to  do  with  the  conduct- 
ing of  it ;  that  he  resided  entirely  in  the  country, 
and  that  his  son  was  concerned  in  the  conducting 
of  the  paper,  without  any  interference  on  his  part. 
Mr.  Erskine,  his  counsel,  contended  upon  this 
evidence  that  though  his  client  might  be  liable  in 
a  civil  suit  for  all  acts  of  his  agent,  it  was  other- 
wise when  he  had  to   answer  criminally;   that 
though  the  proving  him  to  be  the  proprietor  of 
the  paper  might  fyrimd  facie  subject  him  crimi- 
nally, it  was  otherwise  when  it  was  clearly  shown 
that  the  fact  of  the  publication  was  not  his,  nor 
done  with  his  privity ;  chat  actus  non  facit  reum 
nisi  sit  mens  rea,  so  that  if  the  act  of  publica- 
tion which  constituted  the  crime  was  proved  to  be 
that  of   another,  the   jury  would  be  bound  to 
acquit  the  defendant,     ijord  Kenjon  said  he  was 
clearly  of  opinion  that  the  proprietor  of  a  news- 
paper was  answerable  criminally  for  the  acts  of 
nis  servants  or  agents  for  misconduct  in  the  con- 
ducting   of    the  paper;    that  this  was    not  his 
opinion  only,  but  tnat  of  Lord  Hale,  Justice  Powell, 
and  Justice  Foster,  all  high  law  authorities,  to 
which    he    subscribed.      This  was  the    old  and 
received  law  for  above  a  century,  and  was  not  to 
be   broken  in  upon  by  any  new  doctrine  upon 
libel."    This  occurred  in  1808.    I  have  cited  the 
case  in  full  from  the  report,  because  of  its  exact 
analogy  in  all  material  circumstances  to  the  pre- 
sent case.    The  other  case  is  that  of  Colbum  v. 
Patmore,  tried  in  1834,  and  reported  in  1  C.  M.  & 
B.  73.     A  criminal  information  had  been  filed 
against  Mr.  Colburn,  as  the  proprietor  of  the 
C(mrt  Jowmalt  for  a  libel  on  a  lady.    He  pleaded 
guilty,  and  was  sentenced  to  pay  a  fine  of  lOOL 
and  to  be  imprisoned    till    the    fine  was  paid. 
He    paid    the     lOOL,    and     then    brought    an 
action    against  his  editor  for    breach    of  duty 
in  inserting  the  libellous  paragraph  alleging  that 
it  was  done  without  his  authority  or  knowledge, 
and  in  violation  of  the  contract  between  them. 
This  allegation  was  fully  proved,  and  a  verdict 
was  given  for  the  plaintiff  for  a  sum  by  way  of 
damages,  which  included  the  100^  penalty.     A 
motion  was  then  made  to   arrest   the  judgment 
on  the  ground  that  the  plaintiff  was  in  contempla- 
tion of  law  a  party  to  the  offence,  and  one  wrong- 
doer cannot  have  in  a  court  of  law  contribution  or 
redress  against  another  who  was  his  accomplice. 
The  judgment  was  ultimately  arrested  because  of 
a  defect  in  the  pleadings,  it  not  being  alleged  that 
the  plaintiff  did  not  sanction  the  circulation  of  the 


journal  after  he  knew  of  the  libel,  and '  ro  became 
actual  *'  publisher  "  of  the  libel.  But  the  case  is 
important  for  the  uncertainty  which  evidently  pre- 
vailed, both  on  the  bench  and  between  the  coun- 
sel on  both  sides  as  to  the  state  of  the  law.  The 
late  Mr.  Justice  Maule  was  counsel  for  the  defen- 
dant, the  editor,  and  it  never  occurred  to  his  acute 
and  well-informed  mind  to  suggest  that  Mr.  Col- 
burn brought  the  mischief  upon  himself  by  plead- 
ing guilty,  and  that  he  might  have  defended  him- 
self by  proving  the  real  filets.  This  would  have 
been  an  obvious  ground  of  defence  for  his  client. 
On  the  contrary,  ne  admits  in  his  argument "  the 
law  has  made  the  proprietor  of  a  newspaper  crimi- 
nally answerable  for  the  publication  of  a  libel  in 
its  columns,  whether  the  libel  was  inserted  with 
or  without  his  knowledge;"  and  his  only  argument 
was  that  though  the  plaintiff  was  actually  inno- 
cent, the  two  parties  were  in  the  eye  of  the  law 
equally  guilty.  Sir  Wm.  Follett,  on  the  part  ef 
Mr.  Colburn,  contended  that  as  his  client  was,  in 
fact,  innocent,  the  rule  of  law  which  prohibited  a 
claim  for  redress  by  one  wrongdoer  against 
another  ought  not  to  be  held  applicable.  &ron 
Alderson  remarked,  in  the  course  of  the  argument, 
"  Is  it  not  more  correct  to  say  that  the  plaintiff 
was  actually  ignorant,  but  legally  ignorant?" 
He  afterwards  remarks :  *'  A  master  ia  presumed 
to  authorise  the  insertion  of  a  libel ;  in  other  cases 
he  is  not  presumed  to  authorise  the  wilful  act  of 
his  servant  either  in  civil  or  criminal  proceeding 
Does  the  proprietor  of  a  newspaper  give  authority 
to  the  editor  to  publish  everything  libellous  or 
not  P"  This  then  was  the  state  of  the  law  before 
the  Act  was  passed.  The  proprietor  of  a  news- 
paper which  contained  a  personal  libel  was  treated 
as  a  criminal,  though  he  had  noc  himself  com- 
mitted the  crimintd  act,  or  procured  or  incited 
another  to  commit  it,  nor  aided  in  its  commission, 
nor  knew  that  it  was  about  to  be  committed.  I 
think  it  cannot  be  doubted  from  the  tenor  of  the 
Act  itself,  apari  from  its  historical  origin,  that 
the  intention  of  the  Legislature  was,  amongst 
other  things,  to  mitigate  the  rigour  of  the 
common  law  in  this  particular,  and  to  place  the 
proprietor  of  a  newspaper  in  the  same  position  u 
any  other  employer,  whose  servant  had  in  the 
course  of  his  employment  committed  an  offence 
against,  and  to  the  injury  of  a  third  person.  The 
Act  is  entitled  ''An  Act  to  amend  the  law  of 
libel,"  and  its  declared  objects  are — first,  the 
better  protection  of  private  character;  secondly, 
the  more  effectually  securing  the  liberty  of  the 
press ;  and  thirdly,  the  better  preventing  abases 
in  exercising  the  said  liberty.  The  second  ob- 
ject forms  the  subject  of  several  sections,  and  b^ 
them  the  defendant  in  an  action  for  libel  is 
allowed  to  give  in  evidence  in  mitigation  of 
damages  (under  certain  conditions)  an  apologf ; 
and  to  pay  money  into  court ;  and  the  defendant 
in  an  indictment  or  information  is  permitted  to 
plead  the  truth  as  a  justification  provided  he 
shows  that  the  publication  was  for  the  public 
benefit ;  and  to  be  entitled  to  costs  upon  a  verdict 
of  not  guilty.  Between  these  latter  provisions 
comes  the  7th  section,  the  true  meaning  of  which 
is  the  question  now  before  us.  The  words  are: 
"Whensoever  upon  the  trial  of  any  indictment 
or  information  for  the  publication  of  a  libel,  undo* 
the  plea  of  not  guilty,  evidence  shall  have  been 
given  which  shall  establish  a  presumptive  case  of 
publication  against  the  defendant  by  the  act  of 
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any  other  person  by  his  authority,  it  shall  be 
competent  to  snch  aefendant  to  prove  that  such 
pablication  waa  made  without  his  authority,  con- 
sent, or  knowledge,  and  that  the  said  publication 
did  not  arise  from  want  of  due  care  and  caution 
on  his  part."    Although  the  section  is  wanting  in 
pnrecision,  it  seems  clear  that  the  word  "  publica- 
tion," wherever  it  occurs  in  the  section,  points  to 
the  libel  and  not  to  the  newspaper.    The  section 
says  nothing  about  newspapers.      It  applies  to 
any  printed  or  written  slander  whether  contained 
in  a   newspaper,    book,   pamphlet,    handbill,  or 
lettar.     What   it  deals    with    is    the  libel,  and 
nothing  more.     Again,  the  clause  does  not  say 
what  is  to  be  the  effect  of  proving  the  negative ; 
but  there  can  be  as  little  doubt  that  it  means  it  to 
be  an  entire  defence  entitling  the  defendant  to  a 
verdict  and  not  merely  to  a  mitigation  of  punish- 
ment.   The  effect  of  it,  read  by  the  light  of  pre- 
vious decisions,  and  read  so  as  to  make  it  reme- 
dial, must  be,  that  an  authority  from  the  pro- 
prietor of  a  newspaper  to  the  editor  to  publish 
what  is  libellous  is  no  longer  to  be  as  it  formerly 
was,  a  presumption  of  law,  but  a  question  of  fact. 
Before  the  Act  the  only  question  of  fact  was 
whether  the  defendant  authorised  the  publication 
of  the  paper;  now  it  is  whether  he  authorised 
the  publication  of  the  libel.    It  is  true  that  the 
proaoction  of  the  paper  which  contained  the  libel, 
coupled  with  proof  that  the  defendant  is  the  pro- 
prietor, is  primdfade  evidence  that  he  caused  the 
publication  of  the  libel,  and  the  onus  is  on  him  to 
prove  the  negative.    But  when  he  has  proved  that 
the  literary  department  was  entrusted  entirely  to 
an  editor,  the  Question  what  was  the  extent  of  the 
authority  which  that  employment  involved,  is  to 
be  tried  upon  the  principle  which  is  applicable  to 
all  other  questions  of  authority ;  and  1  think  the 
jury  ought  to  be  told,  in  this  as  in  every  other 
case,  that  crimincd  intention  is  not  to  be  pre- 
Bumed,  but  is  to  be  proved;   and  that,  in  the 
absence  of  any  evidence  to  the  contrary,  a  person 
who  employs  another  to  doalawf  ulact,  is  to  be  taken 
to  authorise  him  to  do  it  in  a  lawful  and  not  in  an 
unlawful  manner.    This  is  the  doctrine  which  is 
applied  to  other  cases  of  wrong  done  by  servants 
when  it  is  sought  to  fix  with  criminal  liability  the 
employer;  and  the  statute  intended  to  place  libel 
upon  the  same  footing  in  this  respect  as  other 
torts.    Although  the  employer  is  liable  civilly  for 
such  a  wrong,  this  is  not  upon  the  presumption  of 
authority,  but  by  virtue  of  the  maxim  Ae^pon- 
decU  mf&rior,  which,  on  grounds  of  policy  and 
general  convenience,  puts  the  master  in  the  same 
position  as  if  he  had  done  the  wrong  himself— a 
maxim  which,  as  I  before  observed,  pertains  to 
civil,  and  not,  except  in  rare  instances,  to  criminal 
liability.     I  am  far  from  saying  that  the  mere 
appointment  of  an  editor  without  supervision  or 
control,  may  not,  in  some  cases,  involve  an  autho- 
rity to  publish  libels.    If  the  paper  was  a  calum- 
nious paper,  its  general  character  would  negative 
the  ordinary  presumption  of  innocent  intention 
and  fairly  l^td  to  the  inference  that  the  proprietor 
anthorised  the   insertion  of  slanderous  articles. 
But  that  cannot  be  said  of  a  respectable  paper,  as 
the  one  in  question  is  admitted  to  be.    Tne  ex- 
ceptionable class  of  cases  to  which  I  have  referred 
are  public  nuisances.    In  these  cases  the  wrong 
is  done  to  the  public,  and  not  to  any  particular 
individual ;  ana  in  that  case  no  one  can  sue  for 
damages  unless  he  happens  to  have  sustained 
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some  exceptional  injury.  Of  snch  a  class  the  case 
of  Beg,  V.  Stephens  (L.  Hep.  1  Q.  B.  702)  is  an 
illustration.  The  workmen  of  the  owner  of  a 
colliery  quarry  had  stacked  the  refuse  of  the 
quarry  by  the  side  of  a  navigable  river  in  such  a 
manner  that  it  fell  into  the  stream  and  obstructed 
the  navigation;  and  although  the  owner  proved 
that  he  lived  at  a  distance  and  did  not  koow  what 
was  being  done,  and  although  he  had  given  direc- 
tions to  the  contrary,  he  was  held  criminally 
liable  for  the  nuisance.  Bere  the  wrong  was 
common  to  all  the  public,  and  the  remedy  by  in- 
dictment was  the  only  remedy.  This  was  the 
ground  of  the  decision.  Libel,  as  I  have  already 
observed,  does  not  belong  to  this  class,  bat  to  the 
ordinary  class  of  offences  against  the  person.  I 
am  therefore  of  opinion  that  the  direction  to  the 
jury  was  imperfect,  and  the  verdict  wrong,  and 
consequently  that  the  verdict  ought  to  be  set 
aside. 

Mellob,  J. — ^The  question  for  consideration  in 
this  case  arose  upon  the  trial  before  Grove,  J.,  of 
a  criminal  information  against  the  defendants,  who 
are  the  proprietors  and  publishers  of  the  PoriS' 
mouth  Times  and  National  Oazeite,  for  a  libel  on  a 
Mr.  Howard  contained  in  that  newspaper.  On 
the  trial  the  verdict  passed  against  all  the  defen- 
dants, who  were  aJl  found  guilty  of  the  offence. 
There  had  been  a  former  trial  of  the  case,  in  which 
the  judge  had  directed  a  verdict  to  be  entered 
against  all  the  defendants  on  the  ground  that  they 
did  not,  upon  the  evidence  then  given,  come 
within  the  true  intent  and  meaning  of  the  7tli 
section  of  the  6  &  7  Yiot.  c.  96.  A  rtde  for  a  new 
trial  was  thereupon  obtained  by  Mr.  Cole,  and 
afterwards  made  absolute,  on  the  ground  that  the 
judge  ought  not  to  have  withdrawn  the  question 
from  the  jur^,  but  should  have  left  it  to  them, 
upon  that  evidence,  with  a  suitable  direction.  The 
only  respect  in  which  my  present  judgment  differs 
from  that  I  gave  in  the  former  case  is  that  I  think 
that  I  was  wrong  in  holding  that  the  judge  was  right 
in  withdrawing  the  evidence  from  the  considera- 
tion of  the  jury  and  deciding  it  himself.  On  the 
last  trial  Grove,  J.  left  the  question  to  the  jury, 
with  a  careful  and  elaborate  summing  up,  and  they 
thereupon  found  a  verdict  of  guilty  against  all  the 
defendants.  Upon  the  hearing  of  the  present  rule 
Mr.  Cole,  for  the  defendants,  made  several  objec- 
tions to  the  verdict,  viz.,  on  the  ground  that  it  was 
against  the  weight  of  the  evidence,  and  on  the 
ground  of  misdirection  bv  the  judge.  On  the 
argument  against  that  rule,  the  only  substantial 
question  turned  upon  the  construction  of  the 
statute  6  &  7  Yict.  c.  96,  entitled,  "  An  Act  to 
amend  the  law  respecting  defamatory  words  and 
libel."  The  recital  to  the  first  section  shows  the 
object  of  the  Act  to  have  been  for  the  better  "  pro- 
tection of  private  "  character,  and  for  more  "  effec- 
tually securing  the  liberty  of  the  press,"  and  for 
better  preventing  "  abuses  in  exercising  the  said 
liberty.  The  section  upon  which  the  matter 
more  particularly  depends  is  the  7th,  which  enacts 
"  that  whensoever  upon  the  trial  of  an  indictment 
or  information  for  the  publication  of  a  libeU 
under  the  plea  of  not  guilty,  evidence  shall  have 
been  given  which  shall  establish  a  presumption  of 
publication,  against  the  defendant  by  the  act  of 
any  other  person,  by  his  authority  it  shall  be  com- 
petent to  such  defendant  to  prove  that  such  pub- 
lication was  made  without  his  authority,  consent, 
or  knowledge,  and  that  the  said  publication  did 
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not  arise  from  want  of  dae  care  and  caution  on 
his  part."    I  regret  that  there  exists  a  difference 
of  opinion  amongst  the  jadges  who  heard  the 
argument  as  to  the   trae  constraction   of  this 
statute.    I  have  read  the  very  able  arguments  of 
my  Lord  Chief  Justice  and  my  brother  Lush  with 
care,  and  regret  that  I  am  not  able  to  come  to  the 
same  conclusion  with  them.    I  admit  the  force  of 
their  reasoning,  but  it  does  not  satisfy  all  the  diffi- 
culties in  the  constraction  which  press  upon  my 
mind.      I  am  of  opinion  therefore  that  the  rule 
should  be  discharged,  and  that  the  verdict  should 
stand.     The  several  defendants  were  joint  pro- 
prietors of  the  newspaper  in  question,  and  each 
contribated  his  assistance  in  various  departments 
to  the  management  and  publication  of  the  same, 
but  neither  of  them  took  part  in  the  editorial 
management  of  it ;  but  that  department  was  by 
the  defendants  devolved  upon  a  manager  named 
Green,  who,  it  appeared  on  the  evidence,  had  pro- 
cured the  article  in  (question  to  be  written,  and 
had  caused  it  to  be  inserted  in  the  newspaper. 
The  defendants  were  not  any  of  them  aware  of  the 
insertion  of  the  offensive  article  in  the  newspaper 
until  after  the  publication   thereof,  when  their 
attention  was  called  to  it.    I  do  not  stop  to  refer 
to  the  subsequent  sale  of  a  single  paper,  or  to  the 
steps  taken  on  the  part  of  the  defendants  to  stop 
the  further  circulation  of  the  newspaper,  when 
they  became  aware  of  the  libel.    I  consider  that 
the  evidence  of  Mr.  Green,  the  manager  appointed 
by  the  defendants,  raises  the  real  question  in  the 
case,  and  it  is  upon  that  evidence  that  I  base  my 
opinion.    Mr.  Green  being  called  as  a  witness  on 
the  part  of  the  def enriants  said  that,  "  they  (the 
defendants)  leave  it  entirely  to   my   discretion 
what  I  shall  put  in  the  paper ;  they  appointed  me 
with  general  authority  to  conduct  the  paper,  they 
have  never  taken  notice  of  my  articles  one  way  or 
the  other,  they  have  never  found  fsiult  with  the 
articles.*'    It  is  difficnlt  to  conceive  of  an  authority 
more  complete  or  anf ottered;  audit  appears  to  me 
that  by  so  constituting  Mr.  Green  the  editor,  with 
such  authority,  the  defendants  must  be  taken  to 
have    authorised    the   insertion   of   all    matter 
appearing  in  the  newspaper  in  question.'     The 
redtal  in  the  statute  defines  one  main  object  of  it 
to   have  been  ''  the  better  protection  of  private 
character,"    as    well    as   the   ''more  effectually 
securing  the  liberty  of  the  press,"  which  I  concede 
to  be  a  perfectly  reasonable  object.    The  words 
are,  *'  Whenever,  upon  the  trial  of  any  indictment 
or  information  for  the  publication  of  a  libel,  under 
the  plea  of  not  guilty,  evidence  shall  have  been 
given  which  shall  establish  a  presumptive  case  of 
publication  against  the  defendant  by  the  act  of 
any  other  person  by  his  authority,  it  shall  be  com- 
petent to  such    defendant  to   prove    that   snch 
publication  was  made  without  his  authority,  con- 
sent, or  knowledge."    Now,  I  think  that  these 
words  may  ^ell  be  satisfied  by  permitting  the 
defendant  to  negative  in  point  of  fact  the  presump- 
tion which  before  arbitrarily  prevailed,  and  could 
not  be  controverr.ed  on  the  trial  by  giving  in  evi- 
dence the  real  facts.    For  instance,  as  proprietors 
they  might  have  expressly  forbidden  the  insertion 
of  some  specific  libel   in-  the  paper,  and  have 
ordered  it  to   be    destroyed;    nevertheless,    by 
accident,  or  by  design,  or  misunderstanding,  it 
might  have  got  into  the  newspaper  against  their 
order  and  without  their  consent.    Again,  they 
may  have  expressly  forbidden  the  editor  to  insert 


any  article  of  a  defamatory  character  with- 
out their  express  authority,  but  the  editor- 
may  nevertheless  have  inserted  it  in  thenewspa^^er 
without  their  know!  edge.  Other  circumstances  may 
be  ima^ned  in  which,  libels  may  have  been  in- 
serted m  the  newspaper,  and  for  which  bat  for 
this  section,  the  defendants  would  have  been 
liable  as  upon  an  actual  authority.  Bui  to  apply 
it  to  a  case  like  the  present,  where  the  fullest 
authority  was  given  to  insert  any  article  at  the 
discretion  of  the  editor  without  restriction  as  to 
their  character  and  nature,  seems  strangely  at 
variance  with  the  recited  object  of  the  statute — 
viz.,  "for  the  better  preventing  abases  in  the 
exercise  of  such  liberty ;  "  but  it  was  contended 
that  the  statute  did  protect  proprietors  of  news- 
papers in  all  cases  in  which  they  had  not  specially 
known  or  authorised  the  manner  of  the  specific 
libel.  I  fear  that  if  such  a  construction  of  this 
section  should  prevail,  the  other  objects  recited  in 
the  statute — viz.,  "  the  better  protection  of  private 
character  "and  preventing  abuses  in  exercismg  the 
said  "  liberty  of  the  press  "  would  be  utterly  lost 
sight  of,  and  it  would  become  more  properly 
speaking,  a  statute  for  the  greater  protection  of 
newspaper  proprietors,  and  for  the  more  effectual 
encouragement  of  the  sale  of  newspapers  contain- 
ing libellcus  articles.  Another  main  considera- 
tion which  infiuences  my  opinion,  is  the  increased 
difficulty  which  it  introduces,  and  imposes  upon  a 
party  seekins  redress  in  a  case  of  a  soanaalons- 
libel,  in  which  the  obtaining  of  damages  can  afford 
no  adequate  satisfaction.  It  is  true  that  the  oases 
of  Beg,  V.  Walter  and  of  Oolhum  v.  Pcttmore, 
which  establised  the  criminal  liability  of  a  news- 
paper proprietor  for  the  acts  of  his  servants,  wero 
supposed  to  have  inflicted  a  great  hardship  upon 
the  defendant,  which  cases  were  doubtless  in  the 
mind  of  the  f ramer  of  the  statute  in  question ;  yet 
it  by  no  means  follows  that  he  contemplated  the 
giving  of  an  entire  immunity  from  liability  on 
the  part  of  the  newspaper  proprietors ;  and  it  ap- 
pears to  me,  from  the  recitals  in  the  statute  and 
the  nature  of  its  provisions,  that  it  was  not  in* 
tended  absolutely  to  reverse  the  rule  laid  down  by 
Lord  Kenyon  in  Beg,  v.  Wcdfer,  I  cannot  help 
thinking  that  clearer  and  simpler  language  and 
different  recitals  would  have  been  adopted  had  such 
been  the  case.  It  is  argued  however  that  unless 
such  be  the  meaning  of  the  section  it  will  be  en* 
tirely  nugatory.  I  cannot  bring  mysdf  to  that 
view  of  the  statute ;  but,  as  I  have  already  said,  I 
think  that  many  cases  may  be  suggested  in  which 
the  objects  of  the  statute  mav  be  satisfied,  without 
so  construing  the  words  used.  Should,  however,, 
such  construction  prevail,  it  will  throw  the  greatest 
obstacles  in  the  way  of  a  prosecutor  desiring 
to  proceed  by  indictment  or  information  for 
a    serious    and    scandalous    libel ;    how    is    the- 

?erson  defamed  to  proceed  to  punish  the  libeller?' 
f  he  attacks  the  proprietor  as  the  person 
who  profits  by  the  libel,  and  therefore  appa- 
rently the  right  person  to  proceed  against,  he  may 
be  met  by  evidence  on  the  trial,  that  such  proprie- 
tor had  nothing  to  do  with  the  actual  management 
of  the  newspaper,  but  merely  provided  the  capital 
necessary  for  its  estabUshment,  and  his  only  in- 
terference the  receiving  of  the  profits  arising  from 
the  sale.  How  is  the  prosecutor  to  find  out  th» 
actual  libeller,  whether  proprietor,  editor,  or 
correspondent,  and  how  is  he  to  prove  his 
identity?    Surely  if  the  wide  construction  con- 
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tended  for  had  been  intended  by  the  framer  of  the 
Act,  proYision  would  have   been  made   for  the 
registering  of  the  editor   or   author   who   was 
•responBible  for  the  libel  and  for  enabling  the  pro- 
secutor to  discover  who  he  was.    Even  then  it 
miffht  be  that  the  editor  was  a  man  of  straw, 
wiuont  the  means  of  satisfying  any  fine  or  the 
cosUb  of  any  prosecution  which  on  conviction  might 
be  imposed  upon  him ;  he  might  be  a  person 
alike  destitute  of  character  and  principles,  hired 
only  for  his  skill  in  defamation,  and  his  capacity  to 
create  a  wretched  craving  to  read  the  scandalous 
and  libellous  contents  of  the  paper  which  he  was 
hired  to  conduct.    This  is  a  consideration  which 
much  influences  my  opinion  seeine  that  no  means 
are  provided  in  a  cnminal  case  oy  discovery  by 
interrogatories  or  otherwise  for  ascertaining  the 
real  author  or  contributor.    In  fact,  the  result 
must  be,  that  however  scandalous  the  libel,  the 
person  de&med  can  have  no  real  redress  criminally 
against  the  actual  libeller  as  he,  being  upon  the 
hypothesis  a  man  of  straw,  can  pay  neither  fine 
nor  costs.     It  may,  however,  be  asked  what  is 
then  the  provision  *'  for  more  effectually  securing  " 
the  *'  liberty  of  the  press,"  if  the  meaning  of  the 
section  be  limited,  as  suggested  by  me  P    I  find  a 
ready  answer  in  the  provisions  of  the  2nd  and 
'  6th  sections  which  enable  a  person  charged  crimi- 
nally with  libel,  to  plead  that  the  substance  of  the 
libel  is  true ;  and  in  case  of  action  that  it  was 
inserted  without  malice,  and  that  before  action 
he  had  tendered  an  apology,  which  provisions  form 
a  most  material  alteration  in  the  law  heretofore  in 
force  with  regard  to  the  law  of  libel.  On  the  trial  of 
the  present  inf  Qrmation,no  doubt  could  be  suggested 
that  a  presumptive  case  of  publication  by  autho- 
ritv  of  the  defendants  had  beeo  established,  and  the 
only  question  which  then  remained  was  whether 
the  evidence  given  on  behalf  of  the  defendant 
negatived  the  presumption  that  the  libel  in  ques- 
tion had  been  published  without  their  authority, 
ooasent  or  knowledge,  and  that  the  said  publica- 
tion did  not  arise  from  want  of  due  cure  or  caution 
on  their  part.    I  am  of  opinion  that  the  evidence 
given  on    the    part  of    the   defendants  wholly 
failed   to  establish    such    a   defence   under  the 
statute,  but  on  the  contrary  warranted  the  jury 
in    finding    them    ^Ity  on   both   divisions  of 
the  proposition  which  were   essential   to   their 
defence.    An  unlimited  discretion  and  authority 
liadbeen,  in  fact,  conferred  on  Mr.  Green,  the 
^tor,  to  insert  articles  of  whatever  nature  and 
character  he  might  deem  expedient  to  insert,  and 
their  consent  was  involved  in  the  same  authority ; 
Bnd  therefore  unless  it  can  be  successfully  con- 
tended, that  the  authority,  consent,  or  knowledge, 
mentioned  in  the  exempting  clause  of  the  sec- 
uon,  requires  the   prosecutor  to  prove  that  the 
particular  specific  hbel  must  have  been  actually 
authorised,  known,  and  approved,  in  each  case,  I 
cumot  but  think  that  the  evidence  sufiioed  to 
^arrant  the  conclusion  at  which  the  jury  arrived. 
It   was   observed    during   the   argument,    that 
-&s  a  general  rule,  an  authority  to  an  agent  to 
conduct  a  commercial  business,  does  not  extend  to 
enable  such  agent  by  implication  to  make  his 
pnnoipal  liable  for  a  crime  committed  by  such 
Agent.  Now  this  may  be  true  as  a  general  proposi- 
tion, where  a  crime  is  committed  by  an  agent, 
•^yond  the  scope  of  his  authority,  without  the 
poDBent  of  his  principal,  but  it  has  no  application 
^  &  basiness  or  commercial  speculation  of  this 


description,  where,  in  the  very  nature  of  things,  it 
is  essential  to  the  prosperity  of  the  paper  that 
articles  of  very  various  character  and  description 
.  should  be  inserted.     Indeed  the  cases  of  Be»  v. 
Walter  and  Oolbowm  v.  Paimore  show  that  this 
must  be  so,  as  the  decisions  in  those  cases  pro- 
ceeded upon  the  principle  that  in  such  a  case  the 
liability  of  the  proprietor  and  superior  resulted 
from  the  act  of  the  servant.    In  fact  Mr.  Grreen, 
in  the  management  of  the  editorial  department, 
was  the  dUer  ego  of  each  of  the  defendants,  and 
was  in  fact  authorised  to  insert  in  every  issue  of 
the  newspaper,  whatever  matter  he  considered 
suitable  and  likelv  to  increase  its  circulation,  and 
the  insertion  of  the  libel  in  question  in  the  news- 
paper was  clearlj  within  the  scope  of  his  authority. 
As  I  cannot  believe  that  the  object  of  the  statute 
was  to  require  prosecutors,  in  such  cases,  to  prove 
an  actual  authority  or  consent  to  the  specific  libel, 
I  cannot  do  other  than  express  my  opinion  that 
the  jury  were  justified  in  finding  the  defendants 
guilty.    I  am  further  of  opinion,  although  it  is 
not  necessary  in  order  to  discharge  this  rule  to 
decide  it,  that  there  was  a  question  upon   the 
evidence  fit  for  the  consideration  of  the  jury, 
whether  the  publication  in  question  arose  from 
want  of  due  care  or  caution  on  the  part  of  the 
defendants,  and  I  think  that  the  jury  might  well 
think  that  the  defendants  failed  to  show  that  it  did 
not  so  arise.    It  appears  to  me  that  for  proprie- 
tors of  a  newspaper  to  devolve  ui)on  an  editor  the 
entire  control  and  unfettered  discretion  as  to  what 
articles  he  shall  insert  without  requiring  him  to 
abstain  from    the  insertion    of    all   defamatory 
matter,  or  without  making  some  provision  for 
supervision  by  the  defendants,  who  are  the  parties 
interested  in  the  speculation,  does  exhibit  a  want 
of  dne  care  or  caution  on  their  part.    The  object 
of  an  editor  is  generally  to  make  the  paper  sdl 
and  to  become  a  profitable  speculation  to   his 
employers,  and  unhappily  the  insertion  of  sen- 
sational or  defamatoij  articles,  has  too  often  a 
great  tendency  to  bring  about  so  profitable  a 
result.    I  think,  therefore,  there   was   evidence 
that  the  defendants  did  not  urc  dne  care  and 
caution  in  entrusting  Mr.  Green  with  unfettered 
authority,  in  the  management  of    the  editorial 
department  of   their  newspaper,    and   I  am  of 
opinion,  therefore,  that  on  all  grounds  the  rule 
should  be  discharged. 

CocKBUEN,  G.J. — The  question  in  this  case  is 
one  of  considerable  importance  as  regards  the  law 
of  libel,  inasmuch  as  it  involves  the  construction 
which  is  to  be  put  on  the  7th  section  of  the  6  &  7 
Yict.  c.  96 ;  an  enactment  passed  to  relieve  the  pro- 
prietors of  public  journals  from  the  heavy  respon- 
sibility, so  £Eur  as  the  criminal  law  was  concerned, 
which  rested  on  them  before  in  respect  of  libellous 
matters  published  in  such  journals,  without  their 
authority,  knowledge,  or  consent  The  state  of 
the  law  which  this  enactment  was  intended  to 
remedy,  was  in  my  opinion  inconsistent  with  the 
first  and  common  principles  of  justice,  and  one 
which  was  discreditable  to  the  legislation  of  this 
country.  It  had  been  laid  down  authoritatively, 
at  a  time  when  perhaps  less  liberal  views  as  to  the 
liberty  of  the  press  prevailed,  that  the  proprietor 
of  a  public  journal  though  absent,  and  wholly 
ignorant  of  matters  inserted  in  the  journal  by  his 
editor,  was  nevertheless  responsible,  not  only 
civilly,  but  also  criminally,  if  the  matter  so  in- 
serted were  libellous — ^in  direct  contravention,  I 
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cannot  bat  think,  of  the  fundamental  principle 
that,  to  constitute  guilt  there  must  be  a  mens  rea — 
an  intention  to  vio&te  the  law.  It  was  to  remedy 
this  state  of  the  law  that  the  statutory  enactment, 
6  &7  Vict.  c.  96,  s.  7,  was  passed  with  which  we 
have  here  to  deal.  It  provides  that  when  **  evi- 
dence shall  have  been  given  which  shall  establish 
a  presumptive  case  of  publication  against  the  de- 
fendant by  the  act  of  any  other  person  by  his 
authority,  it  shall  be  competent  to  such  defendant 
to  prove  that  such  publication  was  made  without 
his  authority,  consent,  or  knowledge,  and  that  the 
said  publication  did  not  arise  from  want  of  due 
care  and  caution  on  his  part."  The  question  is  as 
to  what  will  satisfy  the  exigency  of  the  terms  by 
which  immunity  is  thus  given  to  the  proprietor  on 
the  condition  or  his  showing  that  he  has  not  given 
authority  for  the  publication  of  the  libel.  In  the 
first  place,  would  it  be  enough  for  the  defendant 
to  show  that  he  had  not  specifically  authorised 
the  insertion  of  the  article  or  matter  complained 
of,  if  it  should  appear  that  he  had  given  authority 
to  insert  matter,  whether  libellous  or  innocent,  at 
the  discretion  of  the  editor  P  I  answer  unhesi- 
tatingly in  the  negative.  But  it  appears  to  me 
equally  untenable  to  say  that,  because  a  proprietor 
intrusts  the  conduct  of  a  public  journal  to  the 
plenary  discretion  of  an  editor,  he  thereby  gives 
authority  to  the  editor  to  commit  a  breach  of  the 
law  by  tne  insertion  of  libellous  matter.  In  the 
first  place,  let  me  ask  if  the  principal  in  appointing 
and  giving  authority  to  his  editor  were  expressly 
to  prohibit  the  insertion  of  any  libellous  matter  in 
the  paper,  would  not,  so  far  as  the  question  of 
authority  is  concerned,  such  express  prohibition 
be  sufficient  to  satisfy  the  statute  P  I  think  the 
answer  must  be  in  the  affirmative;  for  what, 
unless  he  himself  superintends  the  insertion  of 
every  article,  in  which  case  the  statute  would  be 
useless,  can  the  proprietor  do  moreP  But 
Burel^  the  prohibition  not  to  violate  the  law  is 
impliedly  involved  in  every  service  in  which  an 
agent  is  employed,  and  in  which  the  law  may 
possibly  be  broken  by  such  agent.  Take  the  case 
of  an  agent  employed  to  buy  goods  on  which  a 
duty  is  payable,  and  who,  to  benefit  his  employer, 
buys  smuggled  goods  unknown  to  the  employer. 
The  agent  would  be  criminally  liable,  the  em- 
ployer would  not.  As  it  seems  to  me,  the  proprietor 
of  a  public  journal,  who  gives  general  authority 
to  the  editor  he  employs  is  entitled  to  assume  that 
the  editor,  knowing  the  law  as  well  as  himself,  will 
take  care  for  his  own  sake  as  well  as  for  the  sake 
of  his  employer  to  keep  within  the  law  by  insert- 
ing nothing  which  would  bring  himself  within 
the  reach  of  the  law,  either  criminally  or  civilly, 
or  make  his  principal  liable  in  damages  which 
he  again  would  be  liable  to  make  good  to  his 
employer.  I  am  at  a  loss  to  see  to  what  oases  the 
statutory  provision  in  question  would  be  appli- 
cable if  not  to  this.  It  is  notorious  that  in  many, 
perhaps  in  the  majority  of  instances,  public 
journals  are  carried  on  for  thn  benefit  of  proprie- 
tors, who  find  the  necessary  capital,  by  editcx's 
employed  by  them  and  to  whom  the  conduct  of 
the  paper  is  committed  without  any  immediate 
control  or  interference  of  the  principal.  In  my 
opinion  it  was  intended  to  exempt  principals  so 
curoumstanced,  if  able  to  satisfy  a  jury  that  they 
had  not  authorised,  directly  or  indirectly,  the 
insertion  of  libellous  matter,  from  being  held 
criminally  liable.    It  is  to  be  observed  that  in 


both  the  striking  cases  referred  to  by  my  brother 
Lush,  those  of    Bex  v.  Waiter  and  OoUnum   ▼• 
Patmore,  as  also  in  the  case  of  Bex  v.  Gnich  (Moo. 
&  Mai.  433),  the  conduct  of  the  journal  had  been 
lefii  by  the  proprietor,  as  in  this  case,  to  the 
management  of  an  editor  while  the  pro^Nrietor, 
absent  at  a  distance,  had  been  ignorant  of  the  hct 
of  the  libellous  matter  having  been  publiahed.    It 
was  to  meet  such  cases  I  cannot  doubt  that  this 
section  of  Lord  Campbell's  Act  was  directed.    It 
was  a  remedial  Act,  and  one  which  as  bringing  the 
law  into  harmony  with  general  principles,  should 
receive  a  liberaJ  interpretation.    I  think  we  should 
be  defeating  what  was  intended  to  be  its  opera- 
tion if  we  were  to  hold  that  a  general  authority 
^iven  to  an  editor  to  manage  a  public    journal 
involved    an     authority    to     publish    libellona 
matter,    and    that    a    proprietor    giving    such 
authority  still  remained  criminally  liable  for  a 
libel,  without  specific  authority  expressed  or  im- 
plied, for  publishing  such  libel  or  any  consent  or 
knowledge  thereto  on  his  part.    It  is  true  that  the 
terms  in  which  the  authority  was  given  to  the 
editor  in  the  present  case  at  first  sight  seem  large. 
According  to  the  evidence  of  the  editor,  the  defen* 
dants  '*  left  it  entirely  to  his  discretion  what  be 
should  put  into  the  paper.  They  gave  him  general 
authority  to  condqct  the  paper,  they  never  took 
notice  of  his  articles,  one  way  or  the  other."    But 
whatis  this  beyond  what  is  implied  in  the  general 
authority  given  to  an  editor  by  eveiy  proprietor  ? 
What  is  this  more  than  in  exteneo  what  would  be 
implied  in  a  general  authority  to  conduct  the  paper? 
In  my  opinion  it  would  be  to  put  much  too  stramed 
and  unwarranted  a  construction  on  such  a  general 
authority  to  treat  it  as  giving  a  license  to  the 
editor  to  publish  libels  in  a  paper  he  was  employed 
to  conduct.    I  have  no  hesitation  in  saying  where 
a  general  authority  is  given  to  an  editor  to  publish 
libellous  matter  at  his  discretion,  it  will  avail  a 
proprietor   nothing    to    show  that  he    had    not 
authorised  the  publication  of  the  libel  complained 
of.    It  is  eanally  clear  that  though  in  the  autho- 
rity originally  given  to  the  editor  no  license  to 
publish  libellous  matter  may  have  been  contained, 
still  such  an  authority  may  be  inferred  from  the 
conduct  of  the  parties,  as  for  instance  firom  the 
fact  that  other  libels  have  been  published  in  the 
paper  which  have  come  to  the  knowledge  of  the 
proprietor,  and  without  his  remonstrance  or  inter* 
ference,  or  the  removal  of  the  editor,  from  which 
the  assent  of  the  proprietor  might  well  be  inferred. 
I  do  not,  therefore,  feel  the  apprehension  which 
has  been  expressed  of  the  miscnief  which  would 
result  from  the  immunity  which  newspaper  pro- 
prietors would  derive  from  holding  them  free  trom 
criminal  responsibility  when  they  employ  an  editor 
with  general  authority  to  conduct  the  paper.    The 
immunity  would  quickly  cease  if  they  suffered  the 
paper  to  become  the  vehicle  of  calumny.    There 
are  journals  as  to  which  no  jury  would  hesitate 
to  say  that  the  editors  were  authorised  by  the 
proprietors  to  invent  or  give  currency  to  libel, 
rrocection  is  further  afforded  to  individuals  and 
the  public    by  the    immunity  afforded    by  the 
statute  being  conditioned  on  the  exercise  of  due 
care  and  caution  on  the  part  of  the  proprietor. 
Many  circumstances  might  be  held  by  a  jury^  to 
amount  to  the  absence  of  the  care  and  caution 
thus  required.  The  employment  of  an  incompetent 
or  untrustworthy  editor,  or  one  who  has  before 
been  proceeded  against  for  libeli  total  omission 
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«Yer  to  look  at  the  paper  to  see  in  Trhat  manner  it 
was    oondacted,    or,    as    in    this  very  case,  the 
omission,  though  taking  part  in  the  publication  of 
the  paper,  to  insist  on  having  articles  of  a  doubt- 
inl  tendency  submitted  for  approval,  might  be 
deemed  by  a  juiy  sufficient  to  disentitle  a  pro- 
prietor to  the  protection  of  the  statute.    It  mast 
always  be  borne  in  mind  also  that  it  is  only  on 
tihe  penal  responsibility  of  the  proprietor  that  a 
limit  is  thus  placed.    His  liability  to  damages  in 
a  civil  action  remains  as  before.    No  hardship  is 
therefore  imposed  on  the  individual  prosecutor, 
who,  in  the  eye  of  the  law,  prosecuted  not  on  his 
own  behalf  but  on  that  of  the  public,  and  who 
mi^  still  hold  the  proprietor  liable  in  damages, 
and  if   he  pleases,  prosecute  the  editor  as  the 
publisher  of  the  libel.    This  being  the  view  I  take 
of  the  statute,  it  seems  to  me  that  the  direction 
of  the  learned  judge  at  the  late  trial  was  defective 
in  not  explaining  to  the  juiy  that  a  general  autho- 
rity to  an  editor  to  conduct  the  business  of  a 
newspaper,  in  the  absence  of  anything  to  give  it 
a  different   character,    must   be    taken  to  mean 
an    authority  to   conduct    it   according  to   law. 
I  agree  that,  as  regards  two  of  the  three  defen- 
dants, there  may  have  been  evidence  to  go  to  the 
jury  of  knowledge  and  consent  on  their  parts,  as 
it  appears  that  they  became  aware  of  the  article 
in  question  before  the  sale  of  the  paper  had  come 
to  an  end,  and  took  no  steps  to  stop  the  issue  of 
the  remaining  numbers  of  the  paper,  and  there- 
fore might  be  held  to  have  known  of  and  con- 
sented to  the  publication  of  the  libel  in  such  later 
papers.    The  jury  might  also  possibly  have  held 
that,  as  regards  the  two  defendants  wno  were  on 
the  spot,  and  who  might  therefore  have  looked  at 
the  articles  before  the  paper  was  published,  there 
was  a  want  of  dae  care  and  caution,  as  required 
by  the  statute.    But  I  agree  with  my  brother 
Lush  that  the  yerdict  must  have  proceeded  on  the 
ground  of  authority,  as  the  jury  have  included  in 
their  finding  the  third  partner,  who  was  absent  at 
a  distance  on  account  of  illness,  and  to  whom 
none  of  the  other  circumstances  can  at  all  apply, 
and  as  to  whom,  caking  the  view  of  the  case  which 
I  do  on  the  subject  of  aathority,  I  think  there  was 
no  case  to  go  to  the  jury.    I  concur  with  my 
brother  Lush  therefore  in  holding  that  the  rule 
for  a  new  trial  must  be  made  absolute. 

3ul0  dbsolutefor  a  new  trial. 

Solicitors  for theprosecution,  Gregory,  BowcUffe, 
and  Co,,  for  John  Howard,  Portsmouth. 

Solicitors  for  the  defence,  Ford  and  Ford,  for 
FeUham,  Portsea. 

Saturday,  Nov.  16, 1878. 

(Before  Lord  Colesidgb,  G.J.  and  Mbllob,  J.) 

Pattl    and    another    (apps.)    v,    Stjmmerhayes 

(resp.).  (a) 

Tre9pa88 — Foxhunting  — AaeauU — Justification — 
1^2  WUl.  4,  c.  32,  88.  2,  31,  35. 

A  huntsman  in  fresh  pursuit  of  a  fox  is  not  justi- 
fied in  forcing  an  entry  upon  land  against  the 
VfiU  of  the  owner. 

iThe  appellants,  while  in  fresh  pursuit  of  a  fox, 
ea^me  to  land  managed  by  the  respondent  for  his 
father.  The  respondent  warned  them  off,  and 
endeavoured  to  prevent  their  going  upon  the  land. 
The  a/ppeUants  thereupon  attempted  to  force  an 

(a)  Beported  bj  Abthus  H.  Fotsbb,  Esq.,  Barnster-at-Law.     ^ 


entry,  and,  in  so  doing,  committed  an  assault^ 
for  which  they  were  convicted  and  fined. 

Held  that  the  conviction  was  right,  as  foxhuntmg 
was  no  justification  of  a  trespass,  which  the 
respondent  therefore  lawfully  resisted. 

This  was  a  case  stated  by  justices  under  20  &  21 
Vict,  c  43. 

On  the  28th  Dec.  1877  the  information  of 
Thomas  Sammerhayes,  the  above-named  respon- 
dent, against  Henry  Paul  and  Charles  George 
Elers,  the  appellants,  charging  them  together  in 
the  same  summons  with  assaalting  and  beating 
the  said  resi)ondent  at  Gurry  Mallett,  in  the  county 
of  Somerset,  on  the  2nd  Nov.  1877,  was  heard  at  a 
petty  sessions  holden  at  Ilminster,  in  the  said 
county. 

It  was  proved  that  the  respondent  lived  with 
his  fathor  and  attended  to  his  business  for  him 
(the  father  being  affiicted),  and  that  a  portion  of 
the  &rm  occupied  by  the  father   consisted  of  a 
field  called  *'  The  Nineteen  Acres,"  in  the  parish 
of  Curry   Mallett   aforesaid.     That,  on  the  2nd 
Nov.  1877,  about  midday,  the   respondent  was 
alone  at  work  in  that  field  when  the  appellants, 
who  were  out  with  the  Taunton  Yale  foxhounds, 
were  on  horseback  and  riding  slowly  across  an 
adjoinini^  field,  in  the  occupation  of  Thomas  Zouch, 
towards  "  The  Nineteen  Acres."  That  "  The  Nine- 
teen Acres "  is  east  of  that  adjoiniDg  field,  and 
separated  from  it  by  a  hedge,  a  bank  about  two 
feet  high,  and  a  shallow  ditch  oatside  the  bank, 
all  which  belong  to  "  The  Nineteen  Acres."    That 
the  hounds  crossed  Thomas  Zouch*s  field  as  far  as 
the  said  bank,  and  then   turned  into  a  covert 
which  skirts  "  The  Nineteen  Acres  "  and  Thomas 
Zouch's  field  on  the  north  side.    That  the  respon- 
dent got  on  the  bank  of  "  The  Nineteen  Acres  "  at 
a  gap  near  the  covert,  and,  when  the  appellants 
were  within  ten  yards  of  him,  said,  "  Gentlemen, 
I  forbid  you  to  come  on  this  land."    The  appellant 
Henry  Paul  said,  "  Come  on,  gentlemen,  it  is  the 
Prince  of  Wales's  land,"  and  tried  to  ride  up  the 
bank,  and  the  respondent  put  his  hand  against 
the  horse,  and  turned  the  horse  back.    That  a 
second  time  the  said  Henry  Paul  tried  to  ride  up 
the  bank,  and  again  the  respondent  pushed  the 
horse  back.    That  the  said  Henry  Paul  upon  that 
struck  the  respondent  on  his  head  with  a  riding 
whip  more  than  once.    That  the  respondent  th«i 
took  up  a  stone,  and  the  said  Henry  Paal  got  ofiE 
his  horse, and  went  into  "The Nineteen  Acres,"  and 
caueht  hold  of  the  respondent,  and  a  straggle  en- 
sued.   That   during  the  struggle  the  appellant 
Charles  George  Elers  rode  into  ''The  Nineteen 
Acres  "  and  up  to  and  against  the  respondent,  and 
said,  "  If  you  throw  that  stone  I  will  knock  you 
down."    That  the  respondent  then  caught  hold  of 
the  bridle  of  the  said  Charles  George  Elers's 
horse  (to  protect  himself),  and  Elers  struck  at  re- 
spondent with  his  hunting  whip,  and  the  respon* 
dent  let  go  the  bridle,  and  thus  avoided  the  blow. 
There  was  no  evidence  to  satisfy  the  justices  that 
a  fox  had  been  seen  on  the  day  in  question  in  '*  The 
Nineteen  Acres." 

It  was  contended  on  behalf  of  the  said  appellants 
{inter  alia),  that  the  defendants  were,  with  others, 
in  fresh  pursuit  of  a  fox  started  on  other  land,  and 
were  entitled,  under  1  &  2  Will.  4,  c.  32,  s.  35,  to  ride 
over  "  The  Nineteen  Acres  "  without  interruption, 
and  that  the  respondent,  therefore,  committed  the 
first  assault. 
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Tbat  the  appellants  were  in  the  exercise  of  a 
hond  fide  claim  of  right  or  interest  to  enter  "  The 
Nineteen  Acres  "  as  Prince  of  Wales^s  land,  and 
also  by  force  of  the  aforesaid  statute,  and  that  con- 
seqaently  jurisdiction  of  the  justices  was  ousted. 

And  that,  under  the  circumstances  of  the  case, 
the  respondent  was  not  justified  in  usinff  force  to 

Xrevent  the  appellants  entering  "The Nineteen 
cres." 

The  justices  were  of  opinion  that  the  1  &  2  Will. 
4,  c.  32,  s.  35,  does  not  make  a  forcible  entry  on 
land  lawful,  but  merely  declares  that  under  cer- 
tain circumstances  a  person  shall  not  be  liable  to 
be  summoned  under  that  Act  for  trespass  in  pur- 
suit of  game.  That  there  was  no  colour  of  title 
or  interest  in  the  appellants  to  oust  their  jurisdic- 
tion, and  that  an  occupier  of  land  is  justified  in 
using  such  force  as  may  be  necessary  to  remove  a 
person  from  such  land  after  he  has  been  forbidden 
to  enter ;  and  they  convicted  the  appellant  Henry 
Paul  in  the  penalty  of  twenty  shillings  and  costs, 
and  the  appellant  Charles  George  Elera  in  the 
penalty  of  ten  shillings  and  costs. 

The  questions  of  law  submitted  by  the  justices 
for  the  opinion  of  the  court  were : 

Whether  the  35th  section  of  1  &  2  Will.  4,  o.  32, 
prevents  an  occupier  resisting  an  entry  on  his  land 
of  persons  hunting  after  they  have  been  forbidden 
by  nim. 

Whether  the  appellants  had  such  a  reasonable 
claim  of  title  or  interest  as  would  oust  the  juris- 
diction of  the  justices. 

Whether  the  respondent  was,  under  the  circum- 
stances, justified  in  resisting  the  entry  on  "  The 
Nineteen  Acres  "  after  he  had  forbidden  the  entry 
and  it  was  persisted  in. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and  the 
said  appellants  are  liable  as  aforesaid,  then  the 
said  conviction  is  to  stand ;  but  if  the  court  should 
be  of  opinion  otherwise,  then  the  said  information 
is  to  be  dismissed. 

The  1  &  2  Will.  4,  c.  32,  contains  provisions 
against  trespassing  in  pursuit  of  game.  By  sect.  2 
**  game  "  is  defined  for  the  purposes  of  the  Act  to 
include  hares,  pheasants,,  partridges,  grouse,  heath 
or  moor  game,  black  game,  and  bustards ;  and  by 
sect.  31  are  added  woodcocks,  snipe,  quails,  land- 
rails or  conies.  Then  the  following  exception  is 
made  by  sect.  35  : 

Provided  always,  and  be  it  enacted,  that  the  aforesaid 
provisions  against  trespassers  and  persons  found  on  any 
land  shall  not  extend  to  any  person  hunting  or  coursing 
upon  any  lands  with  hounds  or  greyhounds,  and  being  in 
fresh  pursuit  of  any  deer,  haie,  Qr  fox  already  started 
upon  any  other  land,  nor  to  any  person  hond  fide  claiming 
and  exercising  any  right  or  reputed  right  of  free  warren 
or  free  chase.    .... 

Cole,  Q.O.  for  the  appellants. — There  was  ample 
evidence  here  that  appellants  were  in  fresh  pur- 
suit of  a  fox.  That  being  so,  they  had  a  perfect 
right  to  go  upon  anyone's  land.  Ounary  v. 
FeUham  (1  T.  B.  334)  is  an  authority  directly  in 
point.  Possibly  the  decision  in  that  case  was 
founded  on  the  idea  that  a  fox  was  a  noxious 
animal,  but  that  does  not  alter  the  law.  If  it  was 
lawful,  then  it  has  not  ceased  to  be  so  because 
those  who  now  join  in  the  pursuit  of  a  fox  do  so 
in  order  to  obtain  the  pleasures  of  the  chase.  This 
is  damnum  absque  injuria :  (Mitten  v.  Fandrye, 
Popp.  161.)  This  view  is  supported  by  the  dictum 
of  Brooke,  J.  in  Year  Book,  12  Hen.  8.  pi.  9 ;  and 


by  21  Hen.  7,  pi.  28.  The  right  existing  at  oonuaton 
law  has  been  protected  by  1  &  2  WilL  4,  c.  32, 
sect.  35. 

A,  Cluxrls9i  Q.C.  for  the  respondent  —  The 
provisions  of  the  Game  Act  do  not  apply  to  thia 
case  at  all,  as  foxes  are  not  included  in  the  defini- 
tion of  game.  The  real  point  for  the  decision  oC 
the  court  is  whether  a  foxhunter,  hunting  for  his 
own  diversion,  has  the  right  to  go  across  the  land  of 
another  after  being  warned  off  oy  the  owner.  The 
principle  governing  such  a  case  is  so  obvious  tUat 
it  could  not  have  possibly  been  contested  except 
for  the  decision  in  Qundxy  v.  Fdtham  (vbi  «up.). 
But  that  case  was  only  decided  upon  demurrer,  and 
by  the  pleadines  it  was  admitted  that  a  fox  was  a 
noxious  animal,  and  that  the  course  puraaed  was 
the  only  way  of  killing  the  fox ;  but  tnat  is  a  very 
different  thine  from  hunting  merely  for  the  sake  of 
diversion,  and  this  distinction  was  clearly  drawn 
by  Lord  Ellenborough  in  the  Earl  of  Setex  T. 
Ca/pel  (Locke  on  the  Game  Laws,  p.  45),  a  case 
tried  at  Hertford  Assizes  in  1809.  There  he  says, 
"  These  pleasures  are  to  be  taken  only  when  there 
is  the  consent  of  those  who  are  likely  to  be  in- 
jured by  them ;  but  they  must  necessarilv  be  sub- 
servient to  the  consent  of  others."  The  dictum  6E 
Brooke,  J.,  alluded  to  on  the  other  side,  does  not 
support  the  decision  in  the  case  which  was  before 
him.  Baker  v.  Berkeley  (3  C.  &  P.  32)  is  an 
authority  distinctly  in  my  favour.  If,  as  is  ad- 
mitted, the  appellants  were  hunting  for  diversion, 
the  conviction  must  be  upheld,  and  it  may  be  so 
upheld  without  reversing  the  decision  in  Oundry 
V.  FeUham  (uhi  eup.),  where  the  facts  before  the 
court  were  of  a  different  nature. 

Lord  CoLBEiDOB,  G.J. — This  is  an  appeal  against 
a  conviction  upon  a  summons  for  beating  and 
assaulting  the  respondent  at  Curry  Mallett  It 
appears  that  the  respondent  manased  his  fikther'a 
business  of  a  farmer,  and  on  the  Sa,y  in  qnestioa 
he  was  managing  his  father's  business  in  a  field 
called  "  The  Nineteen  Acres,"  On  that  day  the 
neighbouring  foxhounds  were  hunting  cdoae  by 
**  The  Nineteen  Acres,"  over  which  the  two  appel- 
lants, in  company  with  other  gentlemen,  proposed 
to  ride  while  in  pursuit  of  the  fox.  The  respon- 
dent tried  to  prevent  this,  whereupon  one  of  the 
appellants  struck  him  upon  the  head  with  a  riding 
whip  more  than  once ;  a  struggle  then  took  plaoe» 
and  the  other  appellant  came  up.  The  respon- 
dent seized  hold  of  the  second  appellant's  horse, 
in  order  to  prevent  being  knocked  down,  when 
the  second  appellant  struck  at  him  with  his  hunt- 
ing whip,  but  did  not  hit  him.  Upon  these  facts 
the  magistrates  convicted  both  the  appellants, 
and  inflicted  fines  upon  them.  The  question  for 
us  to  decide  is  whether,  under  the  circumstances, 
such  conviction  was  right.  Now,  one  of  the  first 
points  raised  is  as  to  the  effect  of  the  1  &  2  WilL 
4,  c.  32 ;  but  I  must  confess  I  do  not  quite  under- 
stand the  meaning  of  the  question,  for  it  seems  to 
me  that  statute  Las  really  no  application  to  this 
case.  The  35th  section  merely  provides  that  cer- 
tain of  the  foregoing  provisions  shairnot  extend 
to  persons  in  fresh  pursuit  of  a  fox ;  but,  as  the 
exception  is  limited  to  the  previous  provisions  of 
the  Act,  and  as  those  provisions  contain  nothing 
about  foxes,  but  relate  only  to  game,  and  as  sect. 
31  has  no  application  here,  the  point  supoosed  to 
arise  under  sect.  35  cannot  arise  at  all«  tt  is  not 
,  argued  now  that  the  appellants  had  any  reasonable 
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plaim  of  interest  in  the  land  each  as  would  oust 
the  magistrates'  jarisdiction,  so  we  oome  to  what 
is  the  real  question  in  this  case— viz.,  whether  the 
respondent  was,  under  the  circumstanoes,  justified 
in  resisting  the  entry  on  "The  Nineteen  Acres  " 
after  he  had  forbidden  the  entry  and  it  was  per- 
sisted in.  It  has  been  popularly  supposed  that 
fosiimiting  may  be  exercised  over  the  lands  of  any 
person  without  his  consent,  and  even  against  his 
will,  and,  in  support  of  this  argument,  the  case  of 
Chndry  v.  Feltham  (libi  sup,)  has  been  cited.  I 
am  of  opinion  that  no  such  right  exists.  Fox- 
hunting is,  no  doubt,  a  most  valuable  and  inte- 
resting sport,  but  it  must  be  carried  on  in  subordi- 
nation to  the  general  rights  of  mankind  and  the 
ordinary  and  well-established  laws  of  property, 
accordinsr  to  which  you  cannot  go  on  to  a  man's 
land  without  his  leave  and  against  his  will. 
Questions  of  this  kind  do  not  often  arise,  because 
in  the  great  majority  of  cases  reasonable  terms 
are  made  with  those  upon  whose  land  it  is  neces- 
sary to  go,  and  compensation  is  provided  for  any 
damage  done ;  but  when  such  questions  do  arise 
they  must  be  treated  according  to  the  ordinary 
rules  of  law.  As  far  as  I  am  aware,  there  is  no 
law  which  allows  a  whole  field  of  foxhunters  to 
ride  over  a  man's  grounds  or  fields  against  his 
wilL  Such  a  snpposition  arisQS  from  a  misunder- 
standing of  Oundry  v.  Feltham  (uhi  siAp.);  but 
that  case  is  different  to  the  present  one,  for  there 
the  pUbintifE  admitted  upon  the  pleadings  that 
what  was  done  was  *'  the  only  way  and  means  "  of 
killing  and  destroying  the  fox,  and,  indeed, 
Bcdler,  J.  bases  his  judgment  upon  that  very 
ground ;  and  that  is  the  only  point  which  Oundry 
T.  FeUTiam  decides,  and,  no  doubt,  where  it  is  ad- 
n&itted  that  no  other  means  exist  for  destroying 
the  fox,  such  a  defence  may  prevail.  Bat  that  deci- 
sion afterwards  came  under  the  consideration  of  a 
very  great  authority  in  the  case  of  the  Earl  of 
JBssex  V.  Ca/pel  (uhi  8up.)t  decided  by  Lord  Ellen- 
borough  when  sitting  at  Nisi  Prius,  but  he  bad 
liad  his  attention  called  to  the  case  previ- 
ously, and  so  had  had  an  opportunity  of  looking 
into  the  authorities  npon  the  sabject.  In  the  case 
of  the  Farl  of  Essex  v.  Oapel  the  evidence  showed 
clearly  that  foxhunting  was  pursued  for  the  ex- 
citement and  accompaniments  of  the  chase, 
although  incidentally  a  fox  might  be  killed ;  and 
Lord  Ellenborough,  during  the  course  of  the  case, 
|)ointed  out  that  there  was  a  very  great  distinc- 
tion between  foxhunting  pursued  as  a  pleasure 
and  foxhunting  pursued  for  the  good  of  the  com- 
mon weal  and  in  order  merely  to  destroy  a  noxious 
animal :  and  he  goes  on  to  say  that  there  is  very 
considerable  doubt  whether  that  even  would  justify 
a  trespasSi  as  it  was  a  doctrine  that  was  probably 
based  on  a  mere  obiter  dictum  of  Brooke,  J.  (Year 
Book  12  Hen.  8,  pi.  9),  which  was  supposed  to 
decide  a  point  upon  which  it  had  no  bearing 
whatever.  The  aiotum  of  Lord  Ellenboroagh 
appears  to  me  to  be  perfectly  correct,  but  ic  is  not 
necessary  for  me  to  decide  now  whether  the  pur- 
suit of  a  fox  for  the  sole  purpose  of  killing  a 
noxious  animal  would  justify  a  trespass;  it  is 
enough  for  me  to  show  tnat  the  supposed  authority 
of  the  case  in  the  Year  Books  and  of  Gundry  v. 
Felthcum  {uhi  sup.)  does  not  conflict  with  the  deci- 
sion of  Lord  Ellenborough.  For  these  reasons,  I 
am  of  opinion  that  a  man  has  a  perfect  right  to 
forbid  a  field  of  foxhunters  entering  upon  his 
land  in  pursuit  of  pleasurci  and  if  they  persist 


in  doing  so  he  is  justified  in  endeavouring  to 
prevent  their  entry.  In  this  case  the  conviction 
was  right,  and  the  appeal  must  be  dismissed. 

Mbllob,  J. — I  am  of  the  same  opinion.  I  was 
unaware  that  the  1  &  2  Will.  4,  c.  32,  had  defined 
game  for  the  purposes  of  that  Act.  If  the  word 
"game"  had  included  foxes  the  application  of 
sect.  31  might  have  had  unpleasant  consequences, 
from  which  foxhunters  could  only  have  been  ex- 
tricated by  the  terms  of  sect.  35 ;  but,  under  any 
circumstances,  sect.  35  could  only  apply  to  the 
previous  provisions  of  the  Act,  and  could  not 
lustify  a  trespass  in  the  course  of  hunting  a  fox. 
That  Question  has  been  fally  discussed  by  Lord 
Coleridge,  and  with  his  observations  I  entirely 
agree.  Mr.  Cole  did  not  argue  that  the  sole  object, 
or  the  main  object,  of  foxhunting  was  to  destroy 
a  noxious  animal,  and  no  one  can  suppose  that 
ladies  and  gentlemen  of  position  go  down  to  Melton 
to  kill  vermin.  I  entirely  concur  with  Lord 
Coleridge,  that  the  authority  of  Lord  Ellenborough 
is  not  only  consistent  with  law,  but  with  all  ex- 
perience and  common  sense.  We  are  justified, 
therefore,  in  saying  the  conviction  must  stand. 

Appeal  dismissed  ufith  costs. 

Solicitors  for  appellants,  Kingdon  and  Ootton, 
for  JoUiffe,  Crewkerne. 

Solicitors  for  respondent,  Beed  and  LoveU,  for 
Beed  and  Cook,  Bridgwater. 


COMMON  PLEAS  DIVISION. 

Nov.  18  ar^  25, 1878. 

(Before  Gbovb,  J.) 

Bbnt  v.  The  Wakepield  and  Baknslet  Ukiok 

Bakk.  (a) 

Reward  for  information  leading  to  apprehension 
of  crvmi/nal — Surrender  of  criminal — Informo' 
iion  of  surrender  and  confession  sent  hy  constable 
— Oommunication  of  material  fads  for  first  tvme 
— FiMic  policy, 

A  refuowrd  was  offered  to  any  person  giving  such  infor* 
motion  to  the  superintendent  of  police  at  D,  as 
should  lead  to  the  apprehension  of  U.  0.  gave  him' 
self  up  to  the  chief  constable  at  E.,  who,  after  search- 
ing the  Police  Gazette,  and  satisfying  himself  as  to 
G.s  identity,  telegra/phed  to  the  superintendent  at 
D.,  "  Do  you  hold  warrant  for  the  apprehension 
of  Q,  for  forgery  ?"  and  received  a  telegram  in 
return,  **  I  stUl  hold  warrant  for  G.,  and  should 
like  him  to  he  apprehended"  Upon  that  the 
chief  constable  at  E.  a/pprehended  and  charged 
hvm,  and  he  was  ultimateVy  convicted. 

Held,  thai  the  chief  constable  cd  E.  was  not  entitled 
to  the  reward,  G,  having  himself  given  the  infor- 
motion  leading  to  his  apprehension.     ' 

This  was  an  action  tried  before  Grove  J.,  at  the 
last  summer  assizes,  at  Bristol,  and  reserved  by 
him  for  further  consideration.  It  was  an  action 
brought  by  the  plaintifE,  who  was  the  chief  con- 
stable for  Exeter,  to  recover  a  reward  offered  by 
the  defendants  for  any  information  that  should 
lead  to  the  apprehension  of  one  William  Qlover. 
The  facts  proved  at  the  trial  are  f  uUy  set  out  in 
the  judgment. 

Noiv.  18. — A.  Charles,  Q.C.  {StAvhyn  and  Attstin 
with  him)  for  the  plaintiff. — ^l^he  reward  is  offered 
to  a  person  to  do  a  ppecific  thing  which  has  been 
done.    England  v.  Davidson  (11  Ad.  &  E.  356)  is 

(a)  Reported  bj  A.  H.  Bittlxstoit,  Esq.   Barriiter-at-Law. 
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an  authority  in  favour  of  the  plaintiff.  There  are 
nnmeroas  examples  of  these  actions  heing  main- 
tained by  constables. 

H,  T.  Oole,  Q.G.  and  Templer  for  the  defendant. 
— Sach  an  action  as  this  is  against  pablio  policy. 
The  case  of  England  y.  Davidson,  cited  on  the 
other  side,  is.really  in  our  favour.  Lord  Denman 
C.J.  says  there :  "  I  think  there  may  be  services 
which  the  constable  is  not  bound  to  render,  and 
which  he  may  therefore  make  the  ground  of  a 
contract.  We  should  not  hold  a  contract  to  be 
against  the  policy  of  the  law  unless  the  grounds 
for  so  deciding  were  very  clear."  This  was  clearly 
a  case  within  his  duty ;  he  was  bound  to  appre- 
hend Glover.  [Gbove  J. — I  should  like  some 
authority  for  that ;  he  is  entitled  to  do  it,  but  is 
he  bound  toP]  Upon  the  undisputed  facts  of 
this  case,  the  plaintiff  did  nothinfj^  to  earn  the 
reward ;  nobody  can  be  entitled  to  it.  [Gbove,  J. 
— ^Bent  was  a  carrier  of  information  to  Airton 
which  led  to  Glover's  apprehension.]  The  crimi- 
nal gave  the  information  himself.  In  Oomyn's 
Digest  it  is  laid  down  that  a  constable  may  arrest 
on  suspicion.  The  result  showed  that  he  ought 
to  have  arrested  Glover,  and  if  he  did  not,  he  can 
take  no  advantage  by  not  having  done  so.  In 
Oowlea  V.  Dunbar  (2  0.  &  B.  565)  Abbott  O.J. 
says,  "  A  constable  is  obliged  to  act  if  there  is  a 
reasonable  charge  of  felony."    They  cited  also 

SnUth  y.  Moore,  1  C.  B.  488 ; 
Thatcher  y.  EngUund,  3  C.  B.  254 ; 
Lancaster  y.  Walsh,  4.  M.  &  W.  16 ; 
Snowdon  upon  Constables,  p.  152. 

A.  CJiarles,  Q.C.  in  reply. — The  result  of 
Thatcher  v.  England  and  the  other  cases  cited  is 
that  the  first  person  other  than  the  criminal  who 
gives  the  information  is  the  person  entitled  to  the 
reward.  The  head-note  to  Thatcher  v.  England  is : 
*'  The  defendant,  who  had  been  robbed  of  jewellery, 

Sublished  an  advertisement,  headed  "  30{.  reward," 
escribing  the  articles  stolen,  and  concluding 
thus:  "The  above  sum  will  be  paid  by  the 
adjutant  of  the  41st  Begiment,  on  recovery  of  the 
property  and  conviction  of  the  offender,  or  in  pro- 
portion to  the  amount  reoovered."  A,  a  soldier, 
on  the  10th  June,  informed  his  sergeant  that  B. 
had  admitted  to  him  that  he  was  the  party  who 
had  committed  the  robbery,  and  the  sergeant  gave 
information  at  the  police  station.  On  the  14th  the 
plaintiff,  a  police  constable,  learning  from  one  0.  that 
6.  was  to  be  met  with  at  a  certain  place,  went  there 
and  apprehended  him .  The  plaintiff,  by  his  activity 
and  perseverance,  afterwards  succeeded  in  tracing 
and  recovering  nearly  the  whole  of  the  property, 
and  in  procuring  evidence  to  convict  B. :  field, 
that  the  plaintiff  was  not,  but  (per  Tindal,  O.J., 
and  OresBwell,  J.)  that  A.  was,  the  part^  entitled 
to  the  reward."  [Gbove,  J. — The  diatmction  is 
between  information  given  to  the  authorities  or  the 
person  offering  the  reward,  and  mere  conversation 
with  casual  persons.]  In  Smith  v.  Moore  {uhi  sup,) 
the  prisoner  was  in  custody ;  here  the  fact  whether 
he  was  in  custody  or  not  is  in  dispute ;  but  elimi- 
nate that,  and  the  two  cases  are  on  all  fours.  It 
is  admitted  that  Airton  could  not  claim  the 
rewBTd ;  but  that  Bent  could  is  clear,  if  he  had 
not  been  a  constable,  and  that  makes  no  difference. 
Beferring  to  the  advertisement,  which  constitutes 
the  terms  of  the  contract  here.  Bent  was  the 
"person  or  persons  giving  such  information  to 
Mr.  W.  Airton,  superintendent  of  police.  Dews- 
bury,  or  to  Mr.  W.  Halls,  superintendent  of  police,  r 


Wakefield,  as  "  led  '*  to  the  apprehension  of  the 
said  William  XJlover."  [Gbove,  J. — Suppose  one 
Jones  had  ^iven  information  to  Bent,  and  then 
Bent  had  written  to  Airton,  would  not  Jones  have 
been  entitled  to  the  reward  P]  Probably  in  that 
case  Bent  would  be  the  agent  of  Jones.  A  police 
constable  is  protected  in  arresting  a  criminal  on 
suspicion — a  layman  is  not  protected.  [Gbovb»  J. — 
Here  the  man  yields  himself  up  to  the  law.] 

Owr,  adv.  vuU. 

Nov.  25. — Gbove,  J. — ^Thia  case  was  tried  before 
me  at  Bristol,  at  the  last  summer  assize.  It  was 
an  action  for  a  reward  of  200Z.,  offered  in  a  pub- 
lished handbill  by  the  defendants  in  the  following 
terms :— "  2002.  Whereas,  on  the  26th  June  last, 
William  Glover,  shoddy  and  mungo  dealer,  of 
Ossett,  absconded  from  Ossett,  after  oommitting 
various  forgeries  on  several  manufacturing  firms 
in  the  West  Biding  d  Yorkshire:  Notice  is 
hereby  given  that  the  above  reward  will  be  paid 
to  any  person  or  persons  giving  such  information 
to  Mr.  W.  Airton,  superintendent  of  police.  Dews- 
bury,  or  to  Mr.  W.  Halls,  superintendent  of  police, 
Wakefield,  as  will  lead  to  the  apprehension  of  the 
said  William  Glover. — West  Biding  Police  Office, 
Wakefield,  27th  July  1877."  The  plaintiff's  case, 
on  which  my  judgment  must  be  founded,  was 
shortly  stated  as  foJlows  :— On  the  30th  Nov.  1877 
a  person  presented  himselt  at  the  police  office, 
Exeter,  and  on  the  plaintiff,  the  chief  constable 
for  Exeter,  being  sent  for,  the  man,  who  was  in 
fact  Glover,  said,  aocording  to  the  plaintiff's 
evidence,  "  You  hold  a  warrant  for  me :  I 
am  wanted  for  forgery."  The  plaintiff  asked  his 
name,  and  who  he  was.  He  said,  "Yon  know 
already,  and  hold  the  warrant."  Some  further 
conversation  took  place.  The  plaintiff  said  he 
appeared  out  of  his  mind,  and  told  him  he  had 
been  drinking,  and  recommended  him  to  go  to  an 
hotel.  The  plaintiff  left  him  in  a  private  room, 
searched  the  Police  Gazette,  aud  found  the  name 
"William  Glover  wanted  for  forgjery."  He  got 
him  to  take  off  his  hat,  and  said,  "I  satisfied 
myself,  after  reading  the  Police  Qaaette,  when  he 
took  his  hat  off."  The  plaintiff  then  telegraphed  to 
Mr.  Airton,  superintendent,  at  Dewsbury,  *'  Do  you 
hold  warrant  for  the  apprehension  of  William  Glover 
for  forgery  P  Wire  back.  Answer  paid ;  "  and 
received  a  telegram  in  return,  '*  I  still  hold  warrant 
for  Glover,  and  should  like  him  to  be  appre- 
hended." Upon  that  the  plaintiff  apprehended 
and  charged  him,  and  he  was  ultimately  convicted. 
For  the  defendants  evidence  was  given  to  prove 
that  Glover  gave  his  name  before  the  tel^j^ram 
was  sent ;  and  also  that  he  was  taken  into  custody 
before  it  was  sent.  I  left  these  two  questions  to 
the  jury,  and  they  found  that  Glover  was  not  in 
custody  before  the  telegrams;  but  oould  not 
agree,  and,  after  being  lockbd  up,  were  discharged 
as  to  the  first  question — counsel  agreeing  that 
they  would  accept  the  finding  on  the  second  for 
the  purposes  of  the  case.  The  point  reserved  and 
argued  before  me  on  further  consideration  was, 
whether  or  not  the  plaintiff  was  entitled  to  the- 
reward.  For  tiie  plamtiff  it  was  argued  that  ha- 
was  the  person  to  be  taken  to  have  given  the 
information  leading  to  the  apprehension,  within 
the  meaning  of  the  handbill.  For  the  defendants, 
that  the  criminal.  Glover,  had  given  the  informa- 
tion himself ;  and,  secondly,  that,  on  grounds  of 
public  policy,  the  plaintiff  was  not  entitled  to  the 
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revrard.  I  am  of  opinion  that  the  defendants  are 
entitled  to  jadgment.  It  was  not  contended  that 
the  mere  fact  of  being  the  person  who  first  com- 
manicated  with  Airton  woald  be  safficient  alone 
to  entitle  the  plaintiff  to  sncceed,  supposing  the 
information  to  have  been  given  to  the  plaintiff  by 
other  than  the  criminal  himself ;  indeed,  the  very 
able  and  learned  counsel  for  the  plaintiff  said,  in 
answer  to  me,  though  I  do  not  wish  and  ought 
not  to  tie  him  to  his  admission,  that,  if  Qlorer  had 
ffiyen  information  to  Airton,  Airton  would  have 
been  entitled  to  the  reward.  I  think  be  could 
hardly  have  avoided  such  admission.  Airton  and 
Halls,  it  seems  to  me,  are  persons  mentioned  as 
proper  to  be  communicated  with,  but  if  the  infor- 
mation had  been  given  direct  to  those  offering  the 
reward,  and  had  led  to  the  apprehension,  I  should 
consider  that  sufficient.  The  criminal  himself, 
and  not  the  constable,  was,  I  think,  here  the  person 
who  gave  the  information  which  led  to  the  appre- 
hension. In  Lancaster  v.  WaUh  (4  M.  &  W.  16), 
vrhere  no  person  was  named  to  receive  the  infor- 
mation, but  the  reward  was  to  be  given  ''  on  appli- 
cation to  the  defendant,"  Parke,  B.,  says:  '*It 
seems  to  me  that  any  commnnication  to  the  con- 
stable whose  duty  it  was  to  search  for  the  offender 
vras  within  the  terms  of  the  handbill,  although 
there  was  no  proof  of  a  communication  to  the 
defendant  himself."  In  the  same  case  it  is  held 
by  the  same  learned  judge  that  "  the  party  who 
first  gave  the  information,  and  he  alone,  is  to  have 
the  benefit."  And  Alderson,  B.,  says :  *'  Informa- 
tion means  the  communication  of  material  facts 
for  the  first  time."  It  appears  to  me  that  in  the 
present  case  the  first  information  given  to  a  person 
anthorised  to  act  was  that  given  by  the  criminal 
himself ;  and  although  he,  on  grounds  of  public 
policy,  might  not  be  entitled  to  the  reward,  still, 
where  a  constable,  who  may  apprehend  a  criminal, 
is  the  mere  channel  of  communication,  and  only 
makes  inquiries  for  the  purpose  of  satisfying  him- 
self, he  is  not  the  person  giving  the  information 
within  the  true  meaning  of  tne  advertisement; 
the  apprehension  is  not  the  consequence  of  the 
constable's  information,  but  of  the  criminal  sur- 
rendering himself  to  justice.  To  use  the  words  of 
Tindal,  O.J.  in  Thatcher  v.  England  (3  0.  B.  254, 
263),  *'  the  clue  once  found,  the  plaintiff  in  appre- 
hending Walker  did  no  more  than  his  ordmary 
dnty."  It  was  argued  that,  in  the  case  of  Thatcher 
T.  JBngland  {uhi  supJ)^  the  first  information  was 
given  by  the  criminal,  and  yet  the  person  who 
commauicated  that  information  was  held  to  be 
the  party  entitled.  But  there  the  communication 
by  the  criminal  was  not  to  any  one  authorised  to 
act  in  apprehending  or  procuring  his  apprehension, 
bnt  to  a  person  whom  seemingly  he  considered  a 
firiend,  for  the  purpose  of  borrowing  money  to 
enable  him  to  go  to  London  to  dispose  of  the 
property  stolen.  The  communication  by  the 
criminal  there  was  not  in  the  nature  of  informa- 
tion to  be  acted  upon  for  the  purpose  of  his  appre- 
hension, and,  had  the  person  to  whom  it  was 
made  kept  the  secret,  would  not  have  led  to  the 
conviction.  In  that  case  it  was  also  held  that, 
though  the  first  police  constable  to  whom  the 
commnnication  was  made  by  his  activity  and  per- 
severance sncceeded  in  tracing  and  recovering 
nearly  the  whole  of  the  property,  and  in  procuring 
evidence  to  convict  the  thief,  he  was  not  entitled 
to  the  reward.  The  cases  mainly  relied  on  for 
the  plaintiff  were  England  v.  Davideon  (11 
Ma6.  Oab.— Tol.  XL 


Ad.  A  B.  856),  and  Smith  v.  Moore  (1   0.   B. ' 
438).      The  first  of   these  cases   bears    more  on 
the  question  of  public  policy  than  on  the  point 
to  which  I  have  hitherto  adverted.    It  was  there 
held,  on  demurrer,  that  the  fact  of  the  person 
giving  the  information  being  a  constable  did  not 
necessarily  disentitle  him  on  the  ground  of  want 
of  consideration,  it  being  his  duty  to  discover  and 
apprehend  felons,  or  on  grounds  of  public  policy. 
In   that  case,  the  averments   in  the  declaration 
were  more  general,  viz.,  that  the  plaint  iff  2did  give 
such  information  as  led  to  the  conviction,  and  in 
the  plea  that  the  plaintiff  was  and  is  a  constable 
of  the  district,  ana  that  it  was  his  duty  to  give 
every  information  which  might  lead  to  the  convic- 
tion, and  to  apprehend  him.  Th«i  short  judgment  of 
the  court,  delivered  by  Lord  Denman,  is  as  follows : 
"I  think  there   may  be  services  which  the  con- 
stable is  not  bound  to  ^render,  and  which  he  may 
therefore  make  the  ground  of  a  contract.    We 
should  not  bold  a  contract  to  be  against  the  policy 
of  the  law,  unless  the  grounds  for  so  deciding  were 
very  clear."    All  that  that  case  decides  is  that  a 
constable,  as  such,  is  not  disentitled  to  a  reward  of 
this    description,    or   necessarily    disentitled    as 
against  public  policy.      In  Smith  v.  Moore  (uhi 
sup,)  the  plaintiff,  a  police  constable  then  tem- 
porarily suspended,  apprehended  a  burglar,  who, 
after  his  apprehension,  voluntarily  confessed ;  the 
constable  was  held  entitled  to  the  reward.    There 
is  in  that  case  the  obvious  distinction  from  the 
present,  that  the  confession  was  made  after  appre- 
hension   effected    by    the    person   claiming    the 
reward,  and  who  by  his  suspicions,  and  appre- 
hending on  the  strength  of  them,  had  already  done 
much,  and  in  the  judgment  of  the  court  enough 
to  earn  it.     On  the  question  of  public  policy  I  am 
bound  by  the  case  of  England  v.  Davidson  {uhi 
sup.)  so  far  as  the  judgment  in  that  case  extends ; 
and  although  there  may  be  some  distinction  as  to 
this  point  between  that  case  and  the  present,  yet, 
in  deciding  a  case  on  the  ground  of  public  policy, 
the  decision  should  be  based  on  some  broad  prin- 
ciple, and  one  capable  of  general  application.    I 
am  unable  to  see  any  general  principle  other  than 
that  argued  in  England  v.  Davidson  {ubi  sup.),  viz., 
that  a  constable  is  bound  by  his  duty,  the  duty  of 
his  office,  to  seek  for  criminals,  and  to  use  his 
utmost  efforfiS  to  bring  them  to  justice.    There 
are  strong  arguments  of  expediency,  touching  the 
administration  of  justice  and  the  interests  of  the 
State,  why  constables  should  not  be  allowed  to 
receive    rewards.     The    e  :pectation  of   rewards 
would  offer  great  temptation  to  delay  an  active 
search,  by  which  delny  the  criminal  might  escape, 
or,  in  a  case  like  the  present,  to  delay  taking  into 
custody  a  criminal  who  gives  himself  up,  so  that 
the  constable  might  appear  to  use  exertions  to 
procure  complete   information  and  for    that    to 
claim  the  reward.    There  would  also  be  a  tempta- 
tion, particularly  to  those  constables  in   the  de- 
tective service,  to  look  to  bribes  or  to  seek  promises 
of  reward  from  persons  anxious  to  recover  their 
property,  and  unless  such  were  offered  to  be  inert 
in  their  efforts.     But,  although  the  judgment  in 
England  v.  Davidson  (ubi  sup^  does  not  enter  upon 
these  questions,  I  must  assume  they  were  present 
to  the  minds  of  the  judges  who  decided  that  case. 
Whatever  my  own  opinion  may  be,  it  seems  to  me 
that    I    cannot    without    over-subtle    refinement 
apply  to  this  case  any  general  principle  of  publio 
policy  which  is  not  involved  in  that  case,  and  that 
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the  decision,  if  it  is  to  be  reviewed,  must  be  re- 
viewed in  a  ooort  of  appeal.  The  first  point  is 
sufficient  to  decide  this  case ;  and  I  give  judg- 
ment for  the  defendants  with  costs. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiff,    OlarJce,    Bawlins, 
and  OlarJee,  for  J7.  D.  Barton,  Exeter. 

Solicitors  for  defendants,  Torr,  Ja/neway,  and  Co., 
for  Stewart  and  Son,  Wakefield. 


EXCHEQUER  DIVISION. 

Tuesday,  Nov,  26, 1878. 

(Before  E^llt,  O.B.  and  Gleasbt,  B.) 

Blakelet  V,  Baksb  and  another,  (a) 

Negligence  —  Insufficiency  of  fence  —  Excavation 
adjoining  a  hightoay — Oenerdl  Highwxys  Act  (5 
j-  6  WiU.  4,  c.  50),  s,  70.  * 

The  defendant,  a  contractor  for  the  construction  of 
a  railway  line,  made  an  excavation  within  five 
yards  of,  and  fenced  it  off  from,  a  highway. 
Plaintiffs  horse,  attached  to  a  cart  containing  a 
load  of  a  ton  weight,  came  into  contact  with  the 
fence,  which  gave  way,  and  the  horse  was  hilled  hy 
the  fall  into  the  excavation. 

Held,  that  the  fence  was  sufficient  within  the  ra- 
qui/rements  of  sect,  70  of  the  General  Highways 
Act  1835,  and  that  there  was  no  legal  duty  vm- 
posed  upon  the  defendant  to  construct  a  fence  of 
such  strength  as  io  withstand  such  a  shock  as  that 
described. 

Case  stated  by  J.  W.  de  L.  Giffard,  Esq.,  judge  of 
the  Dewsbury  County  Court. 

1.  This  was  an  action  to  recover  50L  damages 
for  the  loss  of  a  horse  killed  throagh  the 
alleged  negligence  of  the  defendants,  and  was 
tried  at  the  Coanty  Court  of  Yorkshire,  holden  at 
Dewsbury  on  the  11th  July  1878. 

2.  The  defendants,  in  the  month  of  March  1878 
were  engaged  in  constructing  a  branch  line 
belonging  to  the  Great  Northern  Bail  way  which 
was  through  a  portion  of  the  borough  of  Dews- 
bury. In  the  necessary  course  of  constructing  the 
railway  the  defendants  had  made  an  excavation 
about  twenty  feet  deep  near  to  a  public  highway 
called  Crackeuedge-lane. 

3.  The  defendants  had  erected  a  wooden  fence 
between  the  excavation  and  the  said  highway. 
The  fence  was  made  of  uprights  three  or  four 
inches  thick  and  about  eight  inches  wide  placed  at 
irregular  aistances  varying  from  five  to  nine  feet. 
The  cross  pieces  were  inch  floor  boards  (some  of  the 
materials  were  produced  in  court  and  shown  to 
the  jury).  There  was  no  curbing  on  the  fence  side 
of  the  road.  Fourteen  feet  intervened  between 
the  said  fence  and  the  edge  of  the  said  excavation. 

4.  The  said  highway  is  on  an  incline ;  the  inclina- 
tion at  the  point  opposite  the  excavation  and  for 
some  distance  further  up  the  hill  being  one  foot 
in  ten,  and  the  inclination  from  the  fence  down 
to  the  excavation  is  one  foot  in  twelve. 

5.  On  the  14th  March  last,  two  carts  belonging 
to  the  plaintiff,  drawn  by  one  horse  in  each,  and 
in  charge  of  only  one  man,  were  proceeding  up 
the  hill  along  the  said  highway.  The  carts  con- 
tained each  a  ton  of  coal,  and  were  fastened  one 
to  the  other  by  a  chain  from  the  back  of  the 
leading  cart  to  the  head  of  the  horse  drawing  the 

second  cart. 

»■■     .1.  ifc  

(a)  B«ported  by  ▲.  M*  Tabuiov,  Esq.,  Baxrijrter«at-Law. 


6.  The  carts  had  completely  passed  the  point 
where  the  excavation  had  been  made,  and  the 
carter  and  leading  cart  had  safely  proceeded  about 
ten  yards  beyond  it  up  the  hill  when  the  leading 
horse  stumbled.  In  trying  to  recover  itself  it  fell 
The  jerk  of  the  fall  caused  the  leading  cart  to 
strike  the  horse  immediately  following  it  in  the 
mouth,  and  the  connecting  chain  broke.  The 
second  horse  began  at  once  to  back  down  the  hilL 
The  carter,  who  at  the  moment  was  endeavouring 
to  raise  the  first  horse,  ran  back  to  oatch  hold  of 
the  second  horse  by  the  rein,  but  he  was  unable  to 
do  so,  and  when  about  two  yards  from  the  fenoe 
he  touched  it  with  his  whip.  The  horse  swerved 
across  the  road,  bringing  the  cart  to  which  it  was 
attached  with  its  back  pointing  towards  the  fence, 
and  as  the  horse  was  unable  to  resist  the  weight 
the  cart  came  into  contact  with  and  broke  through 
the  fence,  and  both  the  horse  and  cart  were  pre- 
cipitated to  the  bottom  of  the  excavation.  The 
horse  was  killed  by  the  fall. 

7.  It  was  admitted  that  the  accident  would  not 
.have  happened  if  the  leading  horse  had  not  slipped 

and  fallen. 

8.  It  was  alleged  by  the  plaintifiPs  witnesses 
that  the  fence  was  improperly  constructed,  being 
insufficiently  strong,  and  this  was  the  gpnound 
upon  which  the  defendants  were  sought  to  be  made 
responsible. 

9.  At  the  close  of  the  plaintiff's  oase  it  was  sub- 
mitted on  the  part  of  the  defendants  that  there 
was  no  case  to  go  to  the  jury,  for  even  admitting 
that  the  fence  was  insufficiently  strong,  that  fact 
was  not  the  cause  of  the  accident,  the  carts  having 
safely  passed  the  fence,  and  proceeded  for  some 
distance  beyond  it,  and  that  further  the  plaintiff 
by  his  own  evidence  had  shown  that  he  had  been 
guilty  of  contributory  negligence. 

10.  The  County  Court  judge  refused  to  with- 
draw the  case  from  the  jury,  and  left  the  following 
points  for  their  consideration  :  (1)  If  you  are  <3 
opinion  that  the  fence  erected  by  the  defendants 
was  sufficiently  strong  to  afford  protection  to  the 
public  against  what,  having  regard  to  the  situation 
and  character  of  the  ground,  might  reasonably  be 
expected  to  happen,  your  verdict  must  be  for  the 
defendants.  (2)  If  you  are  of  opinion  that  the 
fence  was  not  sufficiently  strong  to  prevent  danger, 
but  should  also  be  of  opinion  tnat  the  plaintiff  in 
any  way  contributed  to  the  accident  either  by  not 
having  with  the  carts  a  sufficient  number  of  men 
or  horses,  or  otherwise,  then  your  verdict  most 
be  for  the  defendants.  (3)  If  you  should  be  of 
opinion  that  the  fence  was  not  strong  enough  to 
protect  the  public  from  danger,  and  that  the  plain- 
tiff in  no  way  contributed  to  the  accident,  then 
your  verdict  must  be  for  the  plaintiff,  in  which 
case  it  is  admitted  the  amount  must  be  502. 

11.  The  jury  found  a  verdict  for  the  plaintiff 
for  50L  damages. 

The  question  for  the  decision  of  the  court  was 
whether  or  not  there  was  a  case  to  go  to  the  jurj 
oe  behalf  of  the  plaintiff.  If  there  was  a  oase,  the 
verdict  to  stand ;  if  there  was  no  oase,  the  verdict 
to  be  for  the  defendants. 

A  copy  of  the  notes  of  the  County  Court  judge 
were  annexed  to  and  formed  part  of  the  case. 
The  evidence  went  to  show  that  the  fenoe  was 
totally  inadequate  to  meet  such  a  shook  as  that  to 
which  it  was  subjected,  and  the  nature  of  which  ii 
doBoribed  IB  the  case* 
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Cavej  Q.C.  (with  him  Bigham)  for  the  appel- 
lants.— The  fiicts  are  simple.  All  that  was  incitm- 
hent  Dpon  db  was  to  intimate  to  the  pnblio  a  line 
of  demaroation.  The  right  to  excavate  where  we 
did  is  nndonbted.  The  excavation  was  some  dis- 
tance from  the  highway,  and  th£»t  being  so,  there 
was  no  le£:al  necessity  to  erect  a  fence  at  all ;  and 
if  the  court  is  against  us  on  this  point  there  was 
no  obligation  on  onr  part  to  erect  sach  a  fence  as 
to  withstand  snch  an  attack  as  this.  [Cleasbt, 
B.-^Did  the  excavation  under  the  circamstances 
oonstitnte  a  public  nnisanoe  P]  If  the  excavation 
were  so  near  the  highway  that  a  horse  naturally 
Bwervinff  would  fall  into  it,  this  would  constitute 
it  a  public  nuisance.  [Kelly,  C.B. — If  your  argu- 
ment is  correct,  it  goes  to  show  that  no  fence 
was  necessary  at  all  J  At  all  eventp,  no  fence  of 
such  a  character  to  withstand  such  a  shock  as  the 
fence  in  question  was  subjected  to  was  necessary. 
Assuming  that  there  was  an  obligation  to  fence, 
is  it  necessary  to  fence  in  such  a  way  as  not  only 
to  mark  the  proper  line  of  path,  but  also  to  pre- 
vent the  intrusion  of  a  thing,  such  as  a  loaded  cart 
impelled  by  a  horse  P  The  respondent,  moreover, 
was  guilty  of  contributory  negligence ;  the  primary 
cause  of  the  accident  was  the  tall  of  the  leading 
horse,  and  the  subsequent  acts  of  the  respondent's 
servant  hastened  the  catastrophe.    He  cited 

Hardecistle  y.  The  South  Torlcshire  Railway  Com- 
pany, 28  L.  J.  N.  S.  139,  Ex.  ;  4  Hurl.  &  N.  67 ; 

Houn$ell  v.  Smyth.  29  L.  J.  N.  S.  203,  C.  P. ;  7  C.  B. 
N.  S.  731 ; 

B»n^«  Y.  The  South  Torkahire  Railway  and  River 
Dun    Company,   32  ;L.  J.  N.  S.  26,   Q.   B. ;    3 
B.  &  S.  2rf ; 
Forbes  for  the  respondent. — This  is  a  special 
case,  and  the  finding  of  the  jury  at  the  trial  on 
questions  of  fact  must  be  accepted,  and  no  fresh 
point  can  now   be  imported  by  the  appellants. 
The    question    of    contributory    negligence  was 
distinctly   and   pointedly    left    to    them  by  the 
learned  County  Court  judge,  and  the  verdict  has 
distinctly  negatived  any  suggestion  on  this  head. 
Bv  the  General  Highways  Act  (5  &  6  Will.  4,  c. 
50),  s.  70,  it  is  enacted  "  that  from  and  after  the 
commencement  of  this  Act  it  shall  not  be  lawful 
for  any  person  to  sink  any  pit   or  shaft  .... 
within    tne  distance   of  twenty-five  yards  .... 
fram   any  part  of  any  carriageway  or  cartway, 
unless  such  pit  or  shaft   ....   shall  be  ...  . 
behind  some  wall  or  fence  sufficient  to  conceal  or 
screen  the   same   from  the  said  carriageway  or 
cartway,  so  that  the  same  may  not  be  dangerous 
to  passengers,  horses,  or  cattle,  Ac."    [Clbasbt, 
B.— This  IS  not  a  pit  or  shaft."]    Surely  this  ex- 
cavation is  in  the  nature  of  "  a  pit,"  and  if  so, 
being  suBk  within  five  yards  of  the  highway,  the 
appellants  were  clearly  liable  (Add.  on  Torts,  3rd 
ed.,  pp.  163-6).   Besides,  this  contention  was  never 
raised  before    the    County    Court   judge.      The 
liegislature  could  never  have  intended  to  confine 
the  term  to  "coal  pits"  and    such  like    shafts. 
Hy  opponents   are   placed  on  the  horns   of  an 
ftwkward  dilemma,    if  they  had  intended  to  raise 
ft  point  of  law,  they  omitted  to  raise  the  point 
when  before  the  County  Court  judge ;  and  if  there 
^  been  any  mistake  in  regard  to  the  facts  they 
Are  out  of  court  here,  for  they  should  then  have 
inoved  for  a  new  trial.     The  question  here  in- 
volved is  one  of  fact  and  not  of  law,  and  it  is  not 
competent  for  the  court  to  review  the  facts.    It  is 
Bubmitted  hj  tlie  other  side  that  the  question  as 
to  the  sufficiency  of  the  fence  is  one  of  law ;  but 


^ 


this  is  real];yr  always  one  of  fact,  and  should  be 
left  to  the  jury.  The  jury  have  found  their 
verdict  aiter  a  view  in  court  of  the  woodwork  of 
this  fence,  and  we  are  concluded  by  that  verdict. 
He  cited 

Lawrence  ▼.  Jenkins,  28  L.  T.  Eep.  N.  S.  406 ;  L. 
Eep.  8  Q.  B.  274 ;  42  L.  J.  N.  S.  147,  Q.  B. 

Cave,  Q.C.  was  not  called  upon  to  reply. 

Kelly,  C.B. — It  would  be  an  outrage  on  all  the 
principles  of  law  and  justice  if  we  were  to  hold  in 
such  a  case  as  the  foregoing  that  there  was  any 
legal  duty  imposed  upon  the  appellants  to  con- 
struct a  fence  of  such  a  degree  of  solidity  and 
strength  as  to  resist  the  impact  of  a  horse  and 
loaded  cart,  as  described  in  the  case.    The  learned 

i'adge  should  have  directed  the  jury  to  this  effect. 
7bere  can  be  no  doubt  that  the  fence  erected  by 
the  appellants  was  a  sufficient  one  within  the 
terms  of  sect.  70  of  the  General  Highways  Act, 
and  some  fence  was  necessary,  as  the  excavation 
was  within  the  limits  prescribed  by  the  section. 
The  question  should  never  have  been  submitted  to 
the  capricious  finding  of  a  jury. 

Cleasbt,  B.— The  defendant  in  the  action  had 
sufficiently  fenced  the  locus  in  quo  of  the  ex- 
cavation, and  no  allegation  of  a  want  of  con- 
forming on  his  part  to  the  requirements  of  the 
General  Highways  Act  of  1835  can  be  sustained 
for  a  moment.  The  position  of  the  parties  ought 
to  have  been  reversed,  and  the  appellants  here 
should  have  brought  their  action  against  the 
respondent  for  the  damage  done  to  their  fence. 

Judgtnent  for  the  defendant. 

Solicitors  for  the  appellants,  Stevens  and  Oo. 
Solicitor  for  the  respondent,  Ibherson,  Dews- 
bury. 

PEOBATE,   DIVORCB,   AND  ADMIRALTT 

DIVISION. 

DIYOBCE  BUSINESS. 
Tuesday,  Nov.  26, 1878. 

(Before  the  Bight  Honourable  the  Fbssisent.) 

Gbovs  v.  GBOVE.(a) 

Appeal  from  decision  of  nutgistrates — Alimowy — 
Custody  of  children — Matrimonial  Causes  Act 
1878  (41  Vict.  c.  19),  s.  4. 

This  was  the  first  appeal  from  a  magistrates'  deoi- 

sion  under  the  4th  section  of  the  Matrimonial 

Causes  Act  1878  (41  Vict.  o.  19). 

Sect.  4  enacts: 

If  a  hnsband  shall  be  oonyicted  smmnarily  or  other- 
wise of  an  aggravated  assaidt  within  the  meaning  of  the 
statute  twenty-fourth  and  twenty-fifth  of  Victoria,  chapter 
one  hundred,  section  forty-three,  upon  his  wife,  the  court 
or  majg^trate  before  whom  he  BhaJl  be  so  convicted  ma^, 
if  satisfied  that  the  future  safety  of  the  wife  is  in  penl, 
order  that  Uie  wife  shall  be  no  longer  bound  to  cohabit 
with  her  husband ;  and  such  order  shall  have  the  force 
and  effect  in  all  respects  of  a  decree  of  judicial  separa- 
tion on  the  ground  of  cruelty;    and  such  order  may 
further  proyide : 
(1.)  Tnat  the  husband  shall  pay  to  his  wife  such  weekly 
sum  as  the  court  or  magistrate  may  consider  to 
be  in  accordance  with  Us  means,  and  with  any 
means  which  the  wife  may  have  for  her  support, 
and  the  payment  of  any  sum  of  money  so  oraered 
shall  be  enforceable,  and  enforced  against  the 
husband  in  the  same  manner  as  the  payment  of 
money  is  exrforced  under  an  order  of  affiliation ; 
and  uie  court  or  magistrate  by  whom  any  such 
order  for  payment  of  money  shall  be  made,  shall 

{a)  Beported  by  L.  D.  Powlxs,  Esq.,  BatriBter-at-Law. 
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have  power  from  time  to  time  to  vary  the  same  on 
the  application  of  either  the  hnsband  or  the  wife, 
upon  proof  that  the  means  of  the  husband  or 
wife  have  been  altered  in  amonnt  since  the  original 
order,  or  any  subsequent  order  varying  it  shall 
have  been  made ; 
(2.)  That  the  legal  custody  of  any  children  of  the  mar- 
riage under  the  age  of  ten  years  shall,  in  the  dis- 
cretion of  the  court  or  magistrate  be  given  to  the 
wife. 
Provided  always,  that  no  order  for  payment  of  money 
by  the  husband,  or  for  the  custody  of  chUdren  by  the 
wife,  shall  be  made  in  favour  of  a  wife  who  shall  be 
proved  to  have  committed  adultery,  unless  such  adultery 
has  been  condoned ;  and  that  any  order  for  payment  of 
money  or  for  the  custody  of  children  may  be  (^scharge^ 
by  the  court  or  magistrate  by  whom  such  order  was  made 
upon  proof  that  the  wife  has  since  the  making  tiiereof 
been  guilty  of   adultery ;    and  provided  also,  that  all 
orders  made  under  this  section  shall  be  subject  to  appeal 
to  the  Probate  and  Admiralty  Division  of  the  High  Court 
f  Justice. 

James  Grove  the  appellant  in  the  present  case 
was  a  carrier,  carrying  on  business  at  Leamington, 
who  had  been  convicted  by  the  local  bench  on  the 
11th  Sept.  last,  of  an  ag&n*avated  assault  upon  his 
wife,  Jane  Ann  Giove.  The  magistrates  had 
made  an  order  under  the  above  section  of  the 
Matrimonial  Causes  Act  1878  for  alimony  at  the 
rate  of  31.  a  week,  and  eiv^ng  the  wife  the  legal 
custody  of  the  only  child  of  the  marriage.  The 
order  for  alimony  was  based  upon  evidence  given 
at  the  hearing  as  to  the  defendant*s  income.  The 
present  appeal  was  brought  by  the  defendant,  who 
sought  to  set  aside  the  order  as  to  alimony  on  the 
ground  that  the  amount  awarded  to  the  wife  was 
excessive,  that  the  amount  fixed  upon  by  the 
magistrates  as  a  fair  estimate  of  the  defendant's 
annual  income  was  against  the  weight  of  evidence. 
It  was  further  sought  by  the  appellant^s  counsel  to 
introduce  words  into  the  order  limiting  the  dura- 
tion of  the  wife's  custody  of  the  child  to  the  age 
of  ten  years.  The  words  of  the  Act  being  "  any 
children  of  the  marriage  under  the  age  of  ten 
years."  Further  application  on  behalf  of  the 
appellant  for  time  to  file  further  affidavits  was 
refused. 

Middleton,  for  the  appellant. 
Inderurick,  Q.O.,  for  the.  respondent. 

The  Pbesident  (Sir  James  Hannen).— This  is 
the  first  occasion  ou  which  I  have  had  to  review  a 
decision  of  the  magistrates  under  the  Matrimonial 
Causes  Act  of  the  recent  session.  It  would  be 
unfortunate  if  it  were  often  necessary  for  me  to 
investigate  decisions  by  magistrates  under  this 
Act,  especially  as  it  confers  upon  them  a  peculiar 
jurisdiction  for  the  express  purpose  of  cheapening 
proceedings.  The  machinery  upon  which  1  have 
to  act  in  the  present  case  is  most  imperfect,  and  it 
appears  to  me  that  the  proper  course  would  have 
been  to  ask  the  magistrates  at  the  time  for  an 
adjournment  for  the  purpose  of  producing  further 
evidence.  Even  now,  after  he  has  had  the  oppor- 
tunity of  stating  his  case  in  an  exact  and  formal 
manner,  the  appellant  admits  a  net  annual  income 
of  235Z.,  apart  from  his  business.  In  calculating 
the  amount  of  profit  derived  from  his  business,  it 
is  obviously  right  to  allow  a  considerable  margin 
for  the  defendant's  conscience,  and,  after  making 
such  deductions  as  he  pleases,  the  defendant  only 
says  that  his  business  does  not  produce  160Z.  per 
annum.  Taking  it  at  1402.,  this  sum,  added  to 
235L,  would  make  an  annual  income  of  3752.  It  ' 
appears  that  he  hns  two  places  of  business,  and 
that  bis  books  are  kept  in  an  irregular  manner. 


The  magistrates  (with  a  knowledge  ci  the  local 
circumstances  of  the  case  that  I  cannot  possibly 
have)  have  come  to  the  conclusion  that  his  annual 
income  is  1002.  more  than  he  puts  it  at.  I  must, 
therefore,  reject  his  application.  The  order  for 
the  custody  of  the  children  will  have  the  effe^ 
given  it  by  the  Legislature,  and  no  other.  Any 
change  in  the  property  of  the  wife  will  be  a  sub- 
ject for  an  application  to  the  magistrates  who 
made  the  order.  The  appeal  most  be  dismissed 
with  costs. 

Solicitors  for  the  appellant.  Field  and  BoiCM 
(for  Field,  Leamington). 

Solicitors  for  the  respondent,  Burton,  YecUes, 
and  Hart  (for  OvereU  and  Son,  Leamington). 


QUEEN'S  BENCH  DIVISION. 

March  6  and  Nov.  30, 1878. 

(Before  Cockbu&n,  C.J.  and  Mellor,  J.) 

Smith  (app.)  v.  Justices  of  Kb&biord  (resps.).  (a) 

Alehouse    licence — Omission    to    use    licence— Be' 
newal — Discretion  of  justices — 9  Geo.  4,  c  61 — 
32  Sr  33  Vict.  c.  27,  ss.  8  aM  19—35  ^  36  Vid. 
c,  94,  s.  42. 
The' appellant  had  for  nine  years,  from  a  period 
he/ore  the  parsing  of  the  Wine  and  Beerhouse  Act 
1869,  held  an  alehouse  licence  under  9  Geo.  4,  c 
61,  in  respect  of  his  premises,  InU  had  not  during 
that  period  carried  on  any  trade  in  intoxicati^ 
liqu>ors,  nor  had  taken  out  any  licence  to  do  so 
from  tlie  Excise  until  the  last  two  months  of  the 
term  of  his  last  year's  licence.     Upon  applieaiion 
for  renewal  of  his  certificate,  which  was  objected 
to  by  the  police  under  35  ^  36  Vict.  c.  94,  s.  42, 
the  licensing  justices  refused  ;  and  upon  apptal 
the  quarter  sessions  decided  that  this  refusal  was 
right,  provided  that  this  was  not  a  renewal  of  an 
old  licence,  or  that  the  justices  had   power  to 
refuse    to    renew    this    alehouse    licence   upon 
grounds  other  than  those  mentioned  in  sect.  8  of 
the  Wine  and  Beerhouse  Act  1869. 
Held,  upon  a  case  stated,  that  there  was  nothing  in 
the    circumstances  of  this  case  to    prevent  the 
appellant  from  applying  for  a  retiewal  of  hit 
certificate;  hut  that  sect.   19  of  the  Wine  and 
Beerhouse  Act  1869  had  no  application  to  an  ale- 
house   licence,   and  that    the  discretion  of  the 
justices  in  refusing  a  renewal  of  any  such  licence 
was  not  limited  to  the  grounds  specified  in  sect.  8 
of  that  Act, 
This  case  was  stated  pursuant  to  the  order  of  the 
court  of  quarter  sessions  for  the  county  of  Here- 
ford, made  on  the  16th  Oct.  1877. 

The  appellant  has  for  many  years  evened  and 
occupied,  and  now  owns  and  occupies,  premises 
known  as  the  Bising  Sun,  in  the  parish  of  Petei> 
stow,  in  the  division  of  Harewood*s  End,  Hereford- 
shire. 

The  appellant  has  for  many  years  previousljr  to 
1868  held  a  full  licence  for  the  sale  of  intoxicating 
liquors  by  retail  upon  the  said  premises. 

The  appellant  annually  (and  in  accordance  with 
the  statutes  for  the  time  being  in  force  in  that  be- 
half) applied  for  and  obtained  from  the  licensing 
justices  an  annual  licence  authorising  him  to  apply 
for  and  hold  any  of  the  excise  licences  which 
might  be  held  by  a  publican  for  the  sale  by  retail 
of  intoxicating  liquors  on' the  said  premises  prior 

(a)  Reported  by  M.  W.  McKmlXmAR,  Esq.,  Banistor^it-lAw. 
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and  up  to  the  general  annual  licensing  session, 
1877. 

The  appellant  during  the  nine  years  from  1868 
to  31st  Aug.  1877,  did  not  avail  himself  of  the 
aathority  so  granted,  and  did  not  take  oat  any 
excise  licence  for  the  sale  of  liqnor  by  retail,  and 
did  not  in  fact  sell  liquors  upon  the  said  premises, 
nor  were  the  said  house  or  premises  during  such 
period  kept  or  used  as  an  inn. 

Upon  the  31st  Aug.  1877,  the  appellant  duly 
took  oat  all  the  excise  licences,  and  paid  the  duty 
thereon  rateably  for  the  proportion  of  the  year 
ending  the  11th  Oct.  1877,  remaining  unexpired, 
and  from  that  time  during  the  following  month  of 
September  sold  exciseable  liquors  upon  the  said 
premises. 

The  appellant,  in  the  month  of  Aug.  1877,  duly 
received  from  the  respondents  (parsuant  to  the 
9  Greo.  4,  c.  6,  s.  2)  notice  that  the  general  annual 
licensing  meeting  would  be  held  on  the  3rd  Sept. 
1877;  no  notice  of  opposition  to  the  grant  or 
renewal  of  the  appellant's  licence  was  given  to 
or  received  by  the  appellant  prior  to  the  3rd 
Sept.  1877,  but  formal  notice  in  writing  was 
served  on  the  appellant  by  the  respondents  be- 
fore the  17th  Sept.  1877. 

On  the  said  3rd  Sept.  1877,  at  the  general 
annual  licensing  meeting,  when  the  said  justices 
entered  upon  the  business  of  granting  and  re- 
newing licences,  the  grant  or  renewal  of  the 
appellant's  licence  for  the  ensuing  year  was 
objected  to  by  the  police. 

The  appellant  was  present,  and  was  told  by  the 
chairman  of  the  justices  that  his  case  would  be 
taken  at  an  adjournment  of  the  said  meeting  on 
the  17th  Sept.  1877. 

On  the  17th  Sept  1877  the  appellant  and  his 
solicitor  attended  the  adjourned  annual  licensing 
meeting,  and  applied  for  a  grant  or  renewal  of  his 
licence. 

The  police  opposed  the  application,  and  gave 
evidence  on  oath  in  support  of  all  the  three 
grounds  of  objection  stated  in  the  written  notice 
which  had  been  served  upon  him  since  the  meeting 
of  the  justices  on  the  3rd  Sept. 

These  three  objections  were  (1)  that  there  were 
other  licensed  premises  near  to  the  appellant's 
house;  (2)  that  the  appellant  had  not  for  nine 
years  or  thereabouts  taken  out  or  held  any  excise 
licences,  or  in  any  manner  used  his  house  and 
premises  as  licensed  premises,  or  sold  intoxicating 
liquors  thereupon ;  (3)  that  the  appellant  was  not 
a  Dt  and  proper  person  to  hold  a  licence  for  the 
sale  of  intoxicatmg  liquors,  having  been  many 
times  convicted  of  summary  offences. 

The  respondent  justices,  after  hearing  the  evi- 
dence, refused  to  grant  or  renew  the  licence. 

Against  such  refusal  of  the  said  justices  the 
appellant  appealed  to  the  next  ensuing  quarter 
Bessions,  when  the  court  heard  the  evidence  ten- 
dered, which  was  to  the  same  effect  as  that  given 
before  the  general  annual  licensing  meeting,  and 
was  in  substance  as  follows,  viz. : 

That  the  appellant  had  omitted  up  to  the  31st 
"^^g*  last  to  take  out  any  excise  licence  for  the 
premises  during  the  last  nine  years,  though  he 
had  during  those  nine  years  annually  obtained  the 
JQBtices'  certificate;  and  also  secondly,  that  the 
premises  in  question  during  that  time  had  not 
^n  kept  as  an  inn ;  and,  thirdly,  that  there  were 
^^eral  other  licensed  houses  within  a  short  dis- 
tance of  the  appellant's  house,  and  that  the  district 


was  a  rural  one  with  a  small  population,  and  that 
there  were  five  such  public-^houses  within  two  miles, 
of  which  two  were  within  one  mile  of  the  appel- 
lant's house. 

The  said  court  of  quarter  sessions  was  of 
opinion  that  the  facts  did  not  disclose  any  grounds 
for  refusing  the  licence  upon  the  ground  of  the 
appellant's  character,  but  considered  that  the 
respondent  justices  in  this  appeal  had  the  right  to 
refuse  the  licence,  and  accordingly  dismissed  the 
appeal  with  costs  subject  to  this  case. 

The  question  for  the  opinion  of  the  court  was 
whether,  in  view  of  the  interval  of  time  above 
mentioned  during  which  no  excise  licence  had 
been  taken  out  by  the  said  appellant,  and  through- 
out which  years  the  appellant  had  never  served 
the  public  with  intoxicating  liquor,  this  was  in 
law  an  application  to  the  magistrates  for  the 
renewal  of  a  licence,  or  an  application  for  the 
grant  of  a  new  licence. 

If  the  court  should  be  of  opinion  that  this  was 
in  law  an  application  for  a  renewal  of  a  licence, 
then  the  order  of  the  court  of  quarter  sessions 
was  to  be  quashed,  the  licence  was  to  be  renewed, 
and  the  appeal  to  be  allowed  with  costs. 

If  the  court  should  be  of  opinion  that  this  was 
in  law  an  application  for  a  new  licence  then  the 
order  of  the  court  of  quarter  sessions  was  to  be 
affirmed. 

March  6. — T,  8.  PrUchard  argued  for  the  re- 
spondents in  support  of  the  judgment  of  the 
quarter  sessions.  Although  the  question  asked 
is  whether  this  was  the  renewal  of  an  old  licence 
or  the  grant  of  a  new  one,  it  matters  not  what  may 
be  the  answer,  because  the  licensing  justices  have 
full  discretion  to  refuse  either  a  new  grant  or  a 
renewal  of  an  alehouse  licence  under  9  Geo.  4,  a  6L 
[CocKBURN,  C.J. — It  does  not  appear  that  the 
refusal  to  renew  this  licence,  if  it  be  not  a  new 
one,  would  be  the  result  of  the  justices'  discretion.] 
The  case  then  must  go  back  to  the  justices,  if  this 
be  not  a  new  licence;  but  there  are  authorities 
which  tend  to  show  that,  under  the  circumstances, 
the  appellant  could  obtain  only  a  new  liceuce : 

Hourgrecwes  v.  Dawson,  24  L.  T,  Bep.  N.  S.  420 ; 
Reg.  Y.  Justicsif  of  Lancashire  j  L.  B«p.  6  Q.  B.  97 ; 
Reg.  v.  Curgon,  L.  Bep.  8  Q.  B.  400  ; 
Ex  parte  Tarhath,  81  L.  T.  Bep.  513.    . 

A.  T.  Lawrance  for  the  appellant. — The  only 
question  asked  is  whether  this  would  be  a  renewal 
of  an  old  licence  if  the  justices  granted  the  appel- 
lant's application.  In  that  case  they  would  have 
no  discretion  to  refuse,  except  upon  the  grounds 
mentioned  in  the  8th  section  of  the  Wine  and 
Beerhouse  Act  1869  (32  A  33  Vict.  c.  27).  By 
sect.  19  of  that  Act,  where  a  licence  is  in  force  on 
the  1st  May  1869,  with  respect  to  any  house  or 
shop  for  the  sale  by  retail  therein  of  beer,  cider, 
or  wine  to  be  consumed  on  the  premises,  a  certifi- 
cate cannot  be  refused  on  any  other  ground.  This 
licence  was  in  force  on  thatday.  [Cockburn,  O.J. 
— But  it  was  not  a  mere  licence  for  the  sale  of  beer, 
cider,  and  wine.]  The  appellant  was  a  licensed 
person  under  the  Act,  and  had  a  vested  interest, 
of  which  he  could  not  be  deprived,  except  upon 
some  ground  provided  by  the  statutes.  [OocK- 
BURN,  C.J. — Sect.  42  of  the  Licensing  Act  1872 
(35  &  36  Vict.  c.  94)  deals  with  renewals,  and  con- 
cludes, "  Subject  as  aforesaid,  licences  shall  be  re- 
newed, and  the  powers  and  discretion  of  justices 
relative  to  such  renewal  shall  be  exercised  as 
heretofore."    Benewale  of  these  alehouse  licences 
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were  preriously  in  the  unlimited  direction  of  the 
JQstices,  9nd  this  section  says  nothing  about 
them.]  That  section  imports  all  conditions  as  to 
renewals  which  are  contained  in  the  previous  Acts ; 
and  amongst  them  we  find,  in  sect.  19  of  the  Act 
of  1869,  tl^t  no  old  licences  are  to  be  discontinued 
except  upon  specified  grounds.  This,  although  a 
larger  licence  than  those  expressly  mentioned  in 
that  section,  includes  liberty  to  sell  by  retail,  beer, 
cider,  and  wine  to  be  consumed  on  the  premises. 
This  19th  section  therefore  must  surely  have  been 
meant  to  apply  to  an  alehouse  licence,  as  well  as 
to  more  limited  licences. 

•  GocKBUBN,  O.J. — We  think  that  this  case  is 
ambiguously  stated,  and  it  is  difficult  to  know 
what  is  meant  to  be  asked.  All  we  can  do  is  to 
state  what  the  justices  were  authorised  to  do.  It 
is  clear  from  the  42nd  section  of  the  Licensing  Act 
1872,  that  the  justices  have  the  same  discretion  to 
refuse  the  renewal  of  a  licence  as  they  had  betore 
that  Act.  If  this  had  been  a  certificate  for  a  beer- 
house, then,  according  to  the  19th  section  of  the 
32  &  33  Vict.  c.  27,  the  justices  would  have  had  to 
confine  their  refusal  to  certain  grounds  there  speci- 
fied. But  this  was  the  case  of  the  general  licence 
authorised  by  the  Act  9  Geo.  4,  c.  61,  and  the 
qualifications  of  the  Wine  and  Beerhouse  Act  do 
not  apply.  According  to  the  9  Geo.  4,  c.  61,  the 
justices  had  the  same  discretion  to  refuse  a  re- 
newal as  they  had  to  refuse  a  grant  of  a  new 
licence.  The  justices  seem  therefore  to  have 
missed  the  real  point  of  the  case,  which  was 
whether  they  had  this  discretion,  and  they  need 
not  have  troubled  this  court  with  the  irrelevant 
questions  they  seem  to  have  put.  All  we  can  do 
is  to  remit  the  case  with  our  opinion  that  the 
justices  had  a  discretion  in  the  matter. 

Melloe,  J. — I  object  altogether  to  this  mode  of 
stating  a  case  for  the  opinion  of  this  court,  and 
would  have  been  disposed  to  remit  the  case  that 
it  might  be  restated.  I  have  great  difficulty  in 
finding  out  what  was  the  real  question  the  quarter 
sessions  wanted  us  to  decide.  I  agree  with  the 
Lord  Chief  Justice  that  our  best  course  is  to  remit 
the  case  with  our  opinion  that  the  justices  had  a 
discretion  in  dealing  with  the  application,  and  that 
they  should  deal  with  the  case  as  if  no  case  had 
been  stated. 

CocKBURN,  C.J. — At  the  same  time  we  may 
f>ay  that  we  think  that  this  was  the  case  of  an 
application  for  a  renewal  of  the  licuuce — not  for  a 
new  licence. 

Nov,  30.  —  The  justices  at  quarter  sessions 
found,  in  obedience  to  the  order  of  the  court, 
that  the  respondent  justices  had  rightly  exercised 
their  discretion  in  refusing  the  renewal  of  the 
appellant's  certificate. 

CocKBns,N,  C.J.  and  Mbllob,  J.,  upon  applioa- 
cation  of  counsel,  refused  to  hear  any  further  argu- 
ment, and  directed  judgment  for  the  respondents. 

Solicitors  for  appellant,  White  and  Bon,  for 
Oarrold,  Hereford. 

Solicitor  for  respondents,  Thomas  Fortune,  for 
Mineit,  Son,  and  Piddocke,  Boss. 


Monday,  Nov.  11, 1878. 
(Before  CockbubNi  C.J.  and  Mbllos,  J.) 

Beg.  v.  LEE.(a) 

District  chwrch — MetropoUe — Incumbent —  Danger 
roue  structure — Owner — 58  Geo.  3,  c  45,  ss.  70 
and  71—18  ^  19  Vict.  c.  122,  ss.  3  and  30,  and 
Part  n. 

The  defendant  was  incumbent  of  a  district  church 
in  the  metropolis,  huiU  *wder  the  provisions  of 
the  Church  Building  Act  1818,  by  which  repairs 
of  the  churches  are  to  be  made  by  rates  in  the  dis^ 
iricts,  in  like  mamter  as  in  cases  of  repairs  of 
chwrches  by  parishes.  Part  of  the  tower  feU  upon 
a  passer-by y  and  the  tower  was  duly  repaired  by 
the  Metropolitan  Board  of  Works,  in  pursuance 
of  Part  2  of  the  Metropolitan  Building  Act  1855 
concerning  dangerous  structures.  A  stipendiary 
magistrate  refused  to  grant  a  warrant  of  distress 
for  the  cost  of  these  repairs  upon  theineumbenL 

Held,  upon  a  rule  for  mandamus,  that  the  tncitm- 
bent,  not  being  in  the  receipt  of  rent  or  profits 
from  the  church,  was  not  the  "  ovmer "  within 
the  meaning  of  the  id ;  and  that  he  was  not 
therefore  liable  for  these  repairs. 

This  was  a  rule  nisi,  obtained  at  the  instance  of 
the  Metropolitan  Board  of  Works,  calling  upon 
the  Kev.  F.  G.  Lee,  D.D.,  incumbent  of  AH  Saints 
Church,  Lower  Marsh,  Lambeth,  and  also  calling 
upon  one  of  the  metropolitan  police  magistrates, 
to  show  cause  why  a  mandamtts  should  not  issue 
to  the  said  magistrate  commanding  him  to  issce 
a  distress  warrant  against  the  said  F.  G.  Lee  for 
the  recovery  of  1  Obi,  1 9s,  5d,  and  2s,  costs,  in- 
curred by  the  said  board  in  repairing  the  tower  of 
his  church. 

This  church  was  built  in  1847  under  the  pro- 
visions of  the  Church  Building  Act  1818  (58  Ueo. 
3,  c.  45),  by  sect.  70  of  which  it  is  enacted : 

That  the  repairs  of  all  snoh  district  ohnrohes  or  chapelii 
shall  be  made  by  the  distriots  to  which  the^  respeotively 
belong,  by  rates  to  be  raised  within  the  distriot,  in  like 
manner  as  in  caae  of  repairs  of  ohnrohes  by  parishes ; 
and  every  such  district  shall  be  deemed  in  law  a  separate 
and  distinct  parish  for  that  purpose,  and  the  repairs  of 
all  ohai)el8  not  made  district  ohorchea  shall  be  made  hj 
the  parish  in  or  for  which  the  chapels  shall  be  built. 

By  sect.  71, 

Each  distriot  shall  for  ever  hereafter,  i.e„  after  twenty 
years  from  the  consecration  of  the  district  church,  make, 
raise,  levy,  collect,  and  apply  separate  and  distinct  rates 
for  the  repairs  of  the  church  or  churches  or  chapela  of 
the  district  as  if  a  separate  parish. 

The  defendant  had  been  called  upon  by  the 
board  to  repair  the  tower  of  his  church,  a  paseer- 
by  having,  m  May  1876,  been  injured  by  the  fall  of 
part  of  it.  It  had  been  duly  certified  by  the  board 
surveyor  to  be  in  a  dangerous  state.  The  de- 
fendant denied  his  liability,  and  the  board  exe- 
cuted the  necessary  work  themselves. 

A  stipendiary  magistrate  had  made  an  order 
for  payment  upon  the  defendant  as  owner,  but 
another  stipendiary  magistrate  had  refused  to 
make  the  order  to  levy  the  expenses  of  the 
work  which  the  board  applied  for,  and  the  court 
had  discharged  a  rule  nisi  under  11  db  12  YicL 
c.  44,  s.  5  to  compel  the  latter  to  do  so;  but^ 
on  the  1st  Aug.  1878,  they  granted  this  rule 
nisi  for  a  manaa/mus,  in  order,  if  necessary  azid 
desirable,  to  raise  the  question  on  appeal. 

The  defendant    had    been  admittea  as  incam- 

(a)  Beporied  Dy  M.  W.  McKhllae.  Esq.,  BandMer-atJAW. 
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bent  of  this  district  in  1867,  before  the  abolition 
of  chnrch  rates  by  31  &  32  Vict.  c.  109;  in 
him  was  vested  the  freehold  of  the  ohnrch,  and 
he  was  entitled,  besides  his  stipend,  to  surplice 
fees  and  pew  rents.  The  pew  rents,  however, 
had  been  foregone  by  his  prodecessor,  and  he  had 
not  received  any. 

By  the  Metropolitan  Bnilding  Act  1855  (18  &  19 
Vict.  c.  122)  s.  3 : 

"  Pablio  bniidiiig"  shall  mean  evei7  bnildiziff  nsed  as  a 
ehnrch,  ohapel,  or  other  place  of  pnblio  worship. 

"  Owner"  shall  apphr  to  eve^  person  in  possession  or 
receipt  either  of  the  whole  or  of  any  part  of  the  rents  or 
profits  of  any  land  or  tenement,  or  in  the  oooapation  of 
Bnoh  land  or  tenement,  other  than  as  a  tenant  from  year 
to  year  or  for  any  less  termf  or  a  tenant  at  will. 

By  sect.  30  : 

Everv  pnblio  bnildinji^  shall,  thronghont  this  Aot  be 
deemed  to  be  included  in  the  term  bnilding  and  be  snbjeot 
to  all  the  provisions  of  this  Aot,  in  the  same  manner  as  if 
it  were  a  bnilding  erected  for  a  purpose  other  than  a 
pnblio  pnrpose. 

By  sect.  69 : 

Whenever  it  is  made  known  to  the  commissioners  here- 
inafter named  that  any  stmotnre  (including  in  snoh  ex- 
pression any  bnilding,  wall,  or  other  structure,  and  any- 
thing affixed  to  or  projecting  from  any  building,  wall,  or 
other  structure)  is  in  a  dangerous  stato,  such  commis- 
sioners shall  require  a  survey  of  such  structure  to  be 
made  by  the  district  surveyor,  or  by  some  other  compe- 
tent surveyor,  and  it  shall  also  be  the  duty  of  the  ois- 
triot  surveyor  to  make  known  to  the  said  commissioners 
any  information  he  may  receive  with  respect  to  any 
structure  being  in  such  stato  as  aforesaid. 

By  sect.  71 : 

Upon  the  completion  of  his  survey,  the  surveyor  em- 
ployed shall  certify  to  the  said  commissioners  his  opinion 
as  to  the  stato  of  any  such  structure  as  aforesaid. 

By  sect.  72 : 

If  such  certificate  is  to  the  effect  that  such  structure 
is  not  in  a  dangerous  stato,  no  further  proceedings  shall 
be  had  in  respect  thereof,  but  if  it  is  to  the  effect  that 
the  same  is  in  a  dangerous  stato,  the  commissioners 
■hall  cause  the  same  to  be  shored  up,  or  otherwise 
secured,  and  a  proper  hoard  or  fence  to  be  put  up  for  the 
protection  of  passengers,  and  shall  cause  notice  in 
writing  to  be  pfiven  to  the  owner  or  occupier  of  such 
structure,  requiring  him  forthwith  to  take  down,  secure, 
or  repair  the  same,  as  the  case  requires. 

By  sect.  73 : 

If  the  owner  or  occupier,  to  whom  notice  is  given  as 
last  aforesaid,  fails  to  comply,  as  speedily  as  the  nature 
of  the  case  permits,  with  the  requisition  of  such  notice, 
the  said  commissioners  may  make  complaint  thereof 
before  a  justice  of  the  peace ;  and  it  shall  be  lawful  for 
such  justice  to  order  the  owner,  or  on  his  default,  the 
occupier,  of  any  such  structure  to  take  down,  repair,  or 
otherwise  secure,  to  the  satisfaction  of  the  surveyor  who 
nmde  such  survey  as  aforesaid,  or  of  such  other  surveyor 
as  the  said  commissioners  may  appoint,  such  structure 
or  such  part  thereof  as  appears  to  him  to  be  in  a 
dan^rous  stato,  within  a  time  to  be  fixed  by  such 
justioe ;  and  in  case  the  same  is  not  taken  down, 
repaired,  or  otherwise  secured  within  the  time  so 
limited,  the  said  commissioners  mav,  with  all  convenient 
speed,  cause  all,  or  so  much'of  such  structure  as  is  in  a 
dangerous  condition,  to  be  taken  down,  repaired,  or 
otherwise  secured,  in  such  manner  as  may  be  requisite  ; 
and  all  enenses  incurred  by  the  said  commissioners  in 
respect  of  any  dangerous  structure,  by  virtue  of  the 
second  part  of  this  Act,  shall  be  paid  by  the  owner  of 
snoh  structure,  but  without  yrejudioe  to  his  right  to 
recover  the  same  from  any  lessee  or  other  person  liable 
to  the  expenses  of  repairs. 

By  sect.  74 : 

If  such  owner  cannot  be  found,  or  if,  on  domand,  he 
refuses  or  neglecte  to  pay  the  aforesaid  expenses,  the 
said  commissioners,  after  giving  three  months'  notice  of 
their  intention  to  do  so,  by  posting  a  printed  or  written 


notice  in  a  conspicuous  place  on  the  structure  in  respect 
of  which,  or  of  part  of  which,  they  have  incurred  expense, 
or  on  the  land  whereon  it  stands,  may  sell  such  structure 
and  they  shall,  after  deducting  from  the  proceeds  of  such 
sale  the  amount  of  all  expenses  incurred  by  them,  restore 
the  surplus  (if  any)  to  the  owner. 

The  defendant  showed  cause  i  n  person. — Although 
the  interpretation  clause  of  the  Metropolitan 
Building  Act  1855  applies  the  words  *'  publio 
building  '*  to  a  church  for  some  purposes,  yet  it 
cannot  be  contended  that  the  Board  of  Works  can 
sell  a  church  under  sect.  74,  and  hand  over  the 
surplus  to  the  incumbent.  It  does  not  follow, 
therefore,  upon  the  interpretation  clause  that  the 
second  part  of  the  Act  concerning  dangerous 
structures  in  any  way  applies  to  churches.  And 
even  if  it  does  so  apply,  the  incumbent  is  not  in 
any  sense  the  owner  of  a  church :  in  this  case  he 
receives  no  rents  nor  profits,  his  stipend  (which 
was  said  to  be  very  small)  does  not  depend  upon 
it,  he  had  no  power  without  a  faculty  to  interfere 
with  the  structure,  and,  since  the  abolition  of 
churc^  rates,  he  has  no  means  of  obtaining  funds 
to  meet  this  claim. 

F,  M.  White,  Q.G.  and  Biron  supported  the  rule. 
— The  terms  of  the  Act  are  explicit,  and  if  this 
liability  does  not  fall  upon  the  defendant,  all 
churches,  whose  structure  becomes  dangerous, 
must  be  repaired  at  the  cost  of  the  general  rates 
of  the  metropolis.  Clearly,  before  the  abolition 
of  church  rates,  the  parishioners  would  have  been 
compelled  to  make  good  the  cost  of  these  repairs 
{Oosling  v.  Veley,  4  H.  of  L.  Gas.  679);  and  now  it 
rests  upon  the  incumbent  to  obtain  voluntary 
contributions  for  the  same  purposes.  He  is, 
within  the  definition,  the  owner  of  the  structure ; 
absolute  beneficial  ownership  is  not  necessary 
{Bowditch  V.  Wakefield  Local  Board,  L.  Bep.  6 
Q.  B.  567) ;  the  Ecclesiastical  Commissioners  are 
not  the  owners  (Angell  v.  FaddingUm  Veatryf 
L.  Rep.  3  Q.  B.  714) ;  and  by  8  A  9  Vict.  c.  70, 
the  freehold  of  the  church  is  vested  in  the 
defendant. 

CocKBUAN,  C.J. — I  am  of  opinion  that  this  rule 
must  be  discharged;  not  on  the  ground  that  a 
church  is  not  a  ''building"  within  the  Act, 
because  sect.  3  declares  that  "  public  building 
shall  mean  every  building  used  as  a  church, 
chapel,  or  other  place  of  public  worship ; "  but  on 
the  ground  that  there  is  another  question,  namely, 
whether  the  defendant  is  the  "  owner "  of  a 
building  within  the  meaning  of  the  term  owner 
in  the  statute;  and  I  cannot  bring  my  mind  to 
the  conclusion  that  he  is.  At  the  time  the 
statute  was  passed  it  was  generally  believed,  not 
only  that  the  parishioners  were  liable  to  be  rated 
for  the  maintenance  of  the  fabric  of  the  church 
of  the  parish,  but  that  there  was  a  machinery  b^ 
which  they  might  assess  themselves.  But  it 
turned  out  that  the  machinery  was  ineffectual, 
and  consequently  church  rates  were  no  longer 
levied.  It  cannot  be  intended  that  the  burden  of 
repairing  the  fabric  of  the  church,  in  which  the 
clergyman  has  only  a  life  interest  at  most,  and  in 
which  the  parishioners  have  quite  as  great  an  in- 
terest as  he,  should  fall  on  the  incumbent  and  not 
on  the  parishioners.  If  this  were  intended  by  the 
Legislature  it  would  be  said  in  express  terms, 
but  it  is  not  said.  The  Legislature,  no  doubt,  in- 
tended to  bring  churches  under  the  Metropolitan 
Board  of  Works  in  this  Act,  by  classing  them 
among  publio  buildings,  for  the  safety  of  whioh 
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the  board  were  enabled  to  take  certain  measures 

in  the  interests  of  the  public,  and  thej  thought 

there  would  be  no  difficulty  in  carrying  this  out. 

But  when  they  come  to  give  further  explanation 

of  what  is  meant  by  the  terra  **  owner,"  then  they 

make  it  clear  that  an  incumbent  is  not  such  a 

person  as  is  intended  by  owner,  or  made  as  such 

liable  to  defray  the  costs  of  repair.     An  owner  is 

a  person  who  gets  the  rents  of  the  premises. 

Tried  by  this  test  the  defendant  is  not  the  owner. 

Then  is  he  in  occupation  of  the  building  P     Not 

more  so   than  the  parishioners   who  go  to  the 

church.    The  sections,  therefore,  of  the  Act  itself, 

sects.    69    to  74  inclusive,  clearly  show,   in  my 

opinion,  that  the  clergyman  cannot  be  considered 

as  owner  or  occupier  of  the  church.    And  then 

there  is  this  consideration  staring  one  in  the  face, 

that  to  hold  this  gentleman  liable  for  the  repairs 

of    this   church   would    be    a  flagrant   injustice. 

Such  it  would  be  to  turn  round  on  the  clergyman 

to  fix  him  with  this  liability,  simply  because  the 

old  machinery  has  failed    and  the    parishioners 

will  not  assess  themselves ;  and  we  ought  not  to 

strain  the  terms  of  the  Act  to  bring  him  within 

them,  when  he  is  not  expressly  within  them,  and 

when  it  was  never  intended  that  he  should  be. 

I  do  not  look  at  the  circumstances  of  the  case 

dwelt  on   by   the  defendant,  that  it  is  a  poor 

living ;    for    it    mig[ht    be  a  rich   one,  ard   the 

question  would  be  just  the  same;   but  I  decide 

the  case  on  the  ground  that  it  certainly  was  not 

in  contemplation,  when  the  Act  was  passed,  that 

the  clergyman  instead  of  the  parishioners  should 

repair  the  fabric  of  the  church.     I  do  not  find 

anything  in   the   statute  which  compels  me  to 

hold  the  defendant  liable,  and   the  rule  for    a 

mandamue  must  be  discharged. 

Mellok,  J.— I  am  of  the  same  Opinion.  I  also 
beg  to  say  that  I  do  not  base  my  opinion  on  the 
circumstances  stated  by  the  defendant  as  to  his 
resources  and  means.  But  they  affect  me  to  this 
extent,  that  I  must  see  my  way  very  clearly  before 
I  concur  in  a  judgment  which  would  compel  a 
distress  to  be  made  upon  the  defendant's  goods. 
Looking,  therefore,  to  see  if  the  words  of  the  Act 
are  express,  I  find  in  sect.  3,  "Public  building 
shall  mean  every  building  used  as  a  church, 
chapel,  or  other  place  of  public  worship."  Now 
this  primd  facie  includes  all  churches  no  doubt, 
but  then  I  am  not  satisfied  that  the  defendant  is 
the  **  owner  "  of  the  church  within  the  definition 
of  owner  given  in  the  interpretation  section.  In 
that  I  read  that  "owner"  is  to  apply  to  every 
person  in  possession  or  receipt  of  the  whole  or  of 
any  part  of  the  rents  or  profits  of  any  land  or 
tenement  other  than  as  a  tenant  from  year  to 
year,  or  for  any  less  term,  or  as  a  tenant  at  will. 
And  it  appears  to  me  that  the  defendant  does  not 
satisfy  any  of  those  words ;  while  looking  at  the 
other  clauses  as  to  remedies  provided  in  the  case 
of  dangerous  structures,  especially  to  sect.  73,  I 
cannot  help  thinking  that  it  would  be  a  very 
strong  thing  to  hold  that  the  defendant,  who 
could  not  obey  the  directions  given  in  that  sect. 
73,  is  yet  liable  to  be  proceeded  against  by  distress, 
and  that  the  case  is  so  clearly  made  out  against 
him  that  I  am  obliged  to  make  this  rule  absolute. 
I  quite  agree  that  in  termer  times  the  parishioners 
could  be  compelled  to  re{)air  the  fabric  by  means 
of  excommunication  and  other  spiritual  oensures 
which  are  no  longer  available.  This  machinery 
having  failed,  and  diarc^  rates,  except  as  volantary 


offerings,  having  been  abolished,  it  is,  I  think, 
an  additional  reason  why,  unless  absolutely  com- 
pelled to  say  that  this  is  within  the  Act,  I  should 
not  hold  the  clergyman  to  be  liable  as  owner.  On 
hU  these  grounds,  thinking  that  the  case  is  not 
sufficiently  brought  within  the  express  meaning 
of  the  statute,  I  decline  to  be  a  party  to  making 
the  rule  absolute  for  a  mandamui. 

Bide  discharged  wUh  costs. 

Solicitor  for  the  Board  of  Works,  B.  Ward. 


Monday,  Dec.  9,  1878. 

(Before  Mbllor  and  Ma^nistt,  JJ.) 

Ezpa/rte  The  United  Patriots'  NATiONAj<BBirBFiT 
Society  ;  Be  Holt,  (a) 

Friendly  society  —  Summiry  jurisdiction  —  Dis- 
putes to  he  settled  hy  arbitration — 38  §f  39  Vict. 
c.  60,  ss.  22,  30. 

A  friendly  society  which  did  not  receive  contrtbu' 
tions  hy  means  of  coUecfors  at  a  greater  distance 
than  ten  miles  from  its  registered  office,  h4id 
provided  hy  its  rules  for  the  settlerfient  of  disputes 
hy  arhitration. 

Held,  that,  notwithstandit^  sect.  22  of  the  Friendly 
Societies  Ad  1875,  fie  summary  jurisdiction 
created  hy  sect.  30,  sub-sect.  10,  applied  to  a  dis' 
puted  claim  hy  the  personal  representative  of  a 
deceased  member. 

This  was  a  motion  by  way  of  appeal  against  a 
refusal  of  Field  J.  to  grant  a  prohibition  to  re- 
strain farther  proceedings  upon  an  order  made  by 
a  stipendiary  magistrate  of  Birmingham. 

Alfred  Holt,  the  applicant  to  the  magistrate, 
was  the  personal  representative  of  Thomas  Holt, 
a  deceased  member  of  a  friendly  society,  called 
the  United  Patriots*  National  Benefit  Society. 
The  application  was  for  an  order  of  payment  upon 
the  society  for  142.,  the  funeral  allowance  due  upon 
Thomas  Holt*s  death,  according  to  his  contriba- 
tions,  and  the  society's  tables,  bat  the  claim  for 
which  was  resisted  by  the  society. 

The  3ith  of  the  society's  rules  provided  that 
all  disputes  arising  between  the  society  and  the 
members  or  persons  claiming  through  members, 
should  be  determined  by  arbitration  in  the  manner 
therein  described.  The  society  did  not  receive 
contributions  by  means  of  collectors  at  a  greater 
distance  than  ten  miles  from  the  registered  office 
of  the  society. 

By  sect.  4  of  the  Friendly  Societies  Act  1875 
(38  &  39  Vict.  c.  60) : 

"  Industrial  assnranoe  oompany"  meana  any  oompainr 
as  defined  by  the  Life  Assnranoe  Conmaniea  Act  1870, 
which  grants  asanranoes  on  any  one  life  for  a  leas  anin 
than  20i.,  and  which  receivea  premioma  or  contribntionB 
in  Great  Britain  or  Ireland  by  meana  of  collectors  at  less 
periodical  intervals  than  two  montha. 

By  sect.  22 : 

Evezy  dispute  between  a  member  or  person  ^Wimmg 
through  a  member,  or  under  the  mlea  of  a  regiatered 
aooietT,  and  the  society  or  an  officer  thereof,  uiall  be 
decided  in  manner  directed  by  the  rolea  of  the  aodety, 
and  the  decision  so  made  shall  be  binding  and  oondosive 
on  all  parties  without  appeal,  and  ahall  not  be  removable 
into  any  conrt  of  law  or  reatrainable  by  injunction  ;  and 
application  for  the  enforcement  thereof  may  be  made  to 
the  County  Conrt. 

By  sect.  30 : 

The  proviaiona  of  the  preaent  aeotion  apply  only  to 
friendly  aocietiea,  and  except  as  after-mentioned  indos- 
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trial  aunnmoe  oompanies  reoeiTing  oontribntionB  by 
meani  of  oollecton  at  a  greater  diatanoe  than  ten  mOea 
from  the  registered  office  of  the  sooiety. 

Snb-seot.  (1)  re^aires  a  society  to  deliver  copies 
of  rales  and  poliqes  to  members. 

Sub-sect.  (8)  reqaires  a  sooiety  to  keep  open  for 
inspection  its  balance-sheet. 

Sab-sect.  (9)  reqaires  a  society  to  have  its 
annual  returns  oertmed  by  an  accountant. 

By  sub-sect.  (10) : 

In  all  dispntea  between  a  Bociety  and  any  member  o' 
person  inanred,  or  any  person  olaiTning  through  a  member 
or  person  insured,  or  nnder  the  rules,  snoh  member  or 
person  may,  notwithstanding  any  provisions  of  the  mles 
of  snoh  sooiety  to  the  oontrary,  a^ply  to  the  Oounty 
Goort,  or  to  the  oonrt  of  summary  jnrisdiotion  for  the 
place  where  snoh  member  or  other  person  resides,  and 
nioh^  oonrt  may  settle  snoh  dispute  in  manner  herein 
provided. 

By  sub-sect.  (13) : 

AH  the  provisions  of  the  present  section  apply  to  sooie- 
tiea  existing  at  the  oonmiencement  6l  this  Act,  and  shall 
be  contained  in  the  mles  of  all  fntnre  societies  to  which 
this  section  applies ;  and  any  act  or  omission  which  by 
virtue  of  this  and  any  other  section  of  this  Act  would  be 
an  offence  on  the  part  of  the  registered  sooiety  shall  be 
an  offence  on  the  part  of  any  otner  society  to  which  this 
Aot  applies,  and  of  any  officer  of  such  sodel^  bound  to 
fnlfll  the  duty  (if  any),  whereof  such  ofFence  is  a  breach. 
The  word  **  sociely ' '  in  the  present  section  shall,  except  in 
provisions  one,  eight,  ana  nine,  include  all  industrial 
aBsuranoe  companies,  but  nothing  in  the  present  section 
contained  shall  apply  to  any  assurance  with  any  such 
company,  the  premiums  in  respect  of  which  are  receivable 
at  greater  periodical  intervals  thui  two  months. 

The  order  applied  for  bavins  been  made,  the 
society  took  out  a  summons  before  Field,  J.  to 
prohibit  the  magistrate,  on  the  ground  that  he 
nad  no  iurisdiction.  The  society  now  appealed 
against  the  dismissal  of  this  summons. 

Oharle/i,  Q.G.  and  Atutin  argued  for  the  society. 
— ^l^his  is  admittedly  a  friendly,  and  not  an  indus- 
trial societv ;  but  the  application  of  sect.  30  is 
limited  only  to  societies  of  either  kind  which 
receive  contributions  by  means  of  collectors  at  a 
greater  distance  than  ton  miles  from  the  regis- 
tered office  of  the  society.  The  words  of  limita- 
tion cannot  relate  only  to  industrial  assurance 
companies,  for  such  a  construction  would  deprive 
all  nriendly  societies  of  the  power  of  enforcing 
their  rules  concerning  the  settlement  of  disputes. 
Sect.  22  applies  to  this  claim,  and  the  magistrate 
has  no  power  to  interfere. 

Wood  Hill  for  the  claimant. — ^If  the  13th  sub- 
section be  read  with  the  introductory  words  of 
this  sect.  30,  it  will  be  seen  that  the  limitation  of 
application  relates  only  to  industrial  and  not 
to  friendly  societies.  Sub-sect.  10  is  expressly 
rendered  applicable  to  industrial  assurance  com- 
panies, wherever  they  receive  contributions ;  it 
never  could  have  been  intended  to  deprive  mem- 
ben  of  friendly  societies  of  the  same  remedies  in 
disputes  as  are  given  to  other  similar  societies. 
This,  too,  is  the  natural  interpretation  of  the 
words  at  the  beginning  of  the  section. 

Charles,  Q.G.  in  reply. 

Mbllor,  J. — ^I  have  been  ver^  much  perplexed 
by  the  various  provisions  of  this  Act,  which  are 
apparently  inconsistent  with  one  another ;  but,  on 
the  whole,  I  have  come  to  the  conclusion  that  the 
construction  contended  for  by  the  person  claiming 
this  money  is  right.  I  cannot  help  thinking  that 
sect.  80  intends  that  all  friendly  societies  should 
be  within  sub-sect.  10,  and  tliat  certain  Indus- 
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trial  sodeties,  but  not  all,  should  also  be  within 
it.  That  being  so,  the  intention  was  that  persons 
having  questions  with  such  societies  should  have 
recourse  to  the  summary  jurisdiction  provided  in 
sub-sect.  10  for  their  settlement.  This  seems  to 
have  been  the  view  of  my  brother  Field  at 
chambers,  and  I  think  this  application,  to  reverae 
his  order,  must  be  dismissed. 

Manistt,  J. — I  am  of  the  same  opinion.  I  think 
that  the  decision  of  my  brother  Field  should  be 
affirmed.  Looking  at  the  interpretation  clause  in 
sect.  4, 1  think  it  appears  that  tne  Legislature  had 
in  mind  two  sets  of  societies,  and  it  will  be  ob- 
served that  part  of  the  definition  of  an  industrial 
assQ ranee  company  is,  that  it  is  one  which  re- 
ceives premiums  or  contributions  by  means  of 
collectors,  while  a  friendly  societv  is  spoken  of  in 
other  parts  as  supported  by  voluntary  subscrip- 
tions. Now  the  word  subscription  is  not  found 
in  sect.  80.  Then  the  general  provisions  which 
occur  throughout  the  Act  must  be  read  subject 
to  any  limiting  enactments  having  reference  to 
the  particular  class  of  society.  The  general  rule 
in  sect.  22  is  thus,  as  I  think,  qualified  by  the 
words  in  sect.  30.  That  sect.  30  was  intended  to 
qualify  something  must  be  conceded,  and  the  only 
question  really  is,  to  what  extent  it  qualifies 
sect.  22.  If  it  be  read  in  the  ordinary  grammatical 
sense  of  the  word,  friendly  societies  generally 
seem  to  be  within  the  section ;  had  the  intention 
been  to  convey  a  different  meaning,  the  draughts- 
man would,  I  think,  probably  have  worded  it  thus : 
"  The  provisions  of  this  present  section  apply  only 
to  friendly  societies  receiving  contiibutions  by 
means  of  collectors  at  a  greater  distance  than  ten 
miles  from  the  registered  office  of  the  society,  and, 
except  as  after  mentioned,  to  industrial  assurance 
companies  receiving  contributions  in  like  manner." 
Tried,  therefore,  by  this  test,  the  words  of  the 
section  as  it  stonds  are  inapt  for  the  construction 
sought  to  be  placed  upon  them  by  the  appellants, 
and  I  think  that  the  other  construction,  which 
accords  with  the  form  of  the  language,  is  not  un- 
reasonable, and  expresses  the  intention  in  limi- 
tation of  the  general  rule  to  confer  on  friendly 
societies  and  their  members  the  option  of  resorting 
to  a  court  of  summary  jurisdiction  for  the  settle- 
ment of  disputes.  The  clause  "  except  as  after 
mentioned,"  may,  I  think,  be  satisfied  by  the  words 
at  the  end  of  sub-sect.  13,  but  it  is  not  necessary 
in  the  present  case  to  decide  that  point;  for  I 
agree  in  thinking  that  there  was  no  ground  for 
prohibiting  the  magistrate  here,  as  having  acted 
without  jurisdiction  over  this  friendly  society. 

Appeal  dumisseeL 

Solicitor  for  appellants,  the  society,  /.  King, 
Solicitor  for   respondent,  James  Neal,  for  J, 
Hemmant,  Birmingnam. 

Thursday,  Deo.  8,  1878. 
(Before  Mellob  and  Mavjbtz,  JJ.) 

The  Lsicesteb  Watekwoeks  Company  v.  Tee 
Assessment  Committee  of  the  Barbow-on-Soar 
Union  and  Nuttall  and  Sheffibld.  (a) 

Poor  law — AssessmerU  committee — Appeal  against 
valuation — Reference  to  arbitration — Action  for 
costs — Committee  not  Uable — 25  ^  26  Viet.  e.  103, 
ss.  1,  2,  28. 

An  assessment  committee  cawnot  he  sue'f.  for  any 

(a)  Seported  by  A.  H.  POTSia,  Saq.,  Baxtiator4it-Law. 
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miD0Me$  inennrred  hyii  when  acting  in  aecordcmee 
vnih  iti  8ta4Mtoru  powers,  <ui$ie  menhf  a  seleei 
body  of  ike  guaraian$  cuiing  for  and  on  behalf  of 
the  whole  hoa/rd,  and  the  board  alone  ha§  power 
to  admmister  the  funds  of  the  tmion. 

In  1871  ajnd  1872  certain  appeals  ha>d  been  brought 
by  the  plaintiffs  against  rates  made  tipon  the 
assessment  of  their  works.  *  The  assessment  com' 
mittee,  in  the  name  of  the  guardians,  appeared 
as  respondents  to  siich  appeals.  Whilst  the  appeals 
were  pending  it  wcls  agreed  between  the  plavnHffs 
and  the  assessment  committee  that  the  appeals 
should  be  respited,  and  the  valuation  settled  by 
arbitration.  An  agreement  to  this  effeei  was 
entered  into  and  signed  by  N.,  the  chavrman  of 
the  assessment  committee,  "for  and  on  behalf  of 
the  commfi,Uiee,"  of  which  8.  was  the  vice-chairman. 
The  costs  of  the  proceedings  were  left  in  the  dis' 
cretion  of  the  arbitrcUor.  The  award  was  in 
famowf  of  the  plaintiffs,  and  the  costs  were  ordered 
to  be  paid  by  "  the  other  party,"  The  plaintiffs 
had  been  compelled,  in  the  first  instance,  to  pa/g 
the  costs  in  order  to  take  up  (he  award.  They 
now  claimed  to  recover  tits  costs  so  paid  from  the 
respective  defendants, 

Hdd,  that  the  defendants  were  not  liable,  as  ihey 
merehf  acted  on  behalf  of  the  guardians,  who  were 
'*  the  other  party"  to  the  reference. 

Held,  also,  that  a  reference  to  arbitration  did  not 
come  within  seat.  20  of  25  ^  26  Viet.  c.  103. 

Sfecial  case. 

This  was  a  case  stated  for  the  opinion  of  the  court 
as  follows : — 

1.  The  plaintiffs  are  a  oompany  having  powers 
to  supply  water  to  Leicester  and  other  places. 

2.  In  the  year  1872  the  guardians  of  Barrow-on- 
Soar  Union,  under  and  in  pursuance  of  the  statute 
25  A  26  Yict.  c.  103,  s.  2,  duly  appointed  an  assess- 
ment committee  for  that  union.  Such  committee 
consisted  of  twelve  members.  The  defendant 
William  Nuttall  was  a  member  of  such  assessment 
committee  so  appointed  in  1872,  and  was  the 
chairman  of  such  committee,  and  the  defendant 
John  Sheffield  was  also  a  member  of  such  corn* 
mittee  in  the  year  1872. 

8.  In  1871  and  1872  certain  appeals  had  been 
brought  by  the  plAintiffs,  and  were  all  pending, 
agiUBst  rates  made  upon  the  assessment  of  the 
puun tiffs' works  in  and  passing  through  several 
parishes  in  the  Barrow-on-Soar  Union.  The 
guardians  of  the  said  union  duly  gave  their  con- 
sent to  the  assessment  committee  to  appear  and 
defend  such  appeals,  and  thereupon  the  said  assess- 
ment committee  for  the  year  1872,  in  purRuance 
of  27  &  28  Ties,  a  39,  s.  2,  appeared  in  the  name 
of  the  said  guardians  as  respondents  to  such 
appeals. 

4.  While  such  appeals  were  pending  the 
following  memorandum  was  made  and  signed, 
namely : 

Leioester  Wwtenrorkt  Companj't  Office. 
8th  June  1872. 

At  a  meetmgr  of  the  oommittee  of  direotors  of  the 
Leioester  Waterworka  Company  and  the  Auessment 
Committee  of  the  Bamow-upoa-Soar  Umon,  compiiBixiff 
Meerienrs  Ellis,  chairman,  Hams,  yice-chairman,  ana 
Hodgcfl  on  behalf  of  the  directort  of  the  Waterworks 
Company,  and  Measieiirs  WOliun  Nuttall,  chairman,  Shef- 
field, Yioe-ohairmaa,  Thomas  Nuttall,  Canun,  Matts, 
Wright,  Cnffling,  Cocks,  on  tiie  oart  of  the  guardians  of 
such  union,  it  was  unanimously  agreed  that  aJl  ques- 
tions in  relation  to  the  rating  of  the  above-named  com- 
pany's works  and  mains  oompxised  in  and  passing 


tinoiwh  tiie  several  patishes  of  the  said  vnion  be 
mitted  to  Mr.  Thomaa  Hawkdej  cm  the  part  qI  the  Water- 
works Company,  and  to  Mr.  Cochett  on  Dehalf  of  the  aaid 
guardians,  wiui  a  view  to  their  adjusting  the  same, 
and  in  case  of  their  faOing  so  to  do  with  power 
to  apixiint  an  umpire,  whose  decision  ahall  be 
flnaL  This  arrangement  is  subwot  to  oonflrma- 
tion  by  the  boafd  of  directors  of  the  said  water- 
works oompanv.  That  pending  these  negotialiona  tiie 
appeals  entered  bj  the  waterwonks  companr  against  the 
said  rating,  if  necessary,  be  further  respited,  and  in  ease 
it  should  DC  ultimate!^  necessary  to  prooeed  with  each 
appeals^  no  further  notices  thereof  shaJl  be  lecraired,  nor 
any  objection  taken  for  want  of  form  or  otnerwise,  it 
being  understood  that  the  notices  of  appeal  shall  be  talcen 
as  applying  to  the  present  assessment. 

£.  S.  Elus,  on  behalf  of  the  direotors  of  the 
Leicester  Waterworks  Company. 
To  Mr.  Nuttalh  on  behalf  of  the  Assessment  CoDunittse 
of  the  Barrow-on-Soar  Union. 

5.  On  tbis  arrangement  being  oonfiriaed,  aa 
agreement  of  submission  was  drawn  up,  and  was, 
with  the  consent  of  the  said  guardians  of  tba  Bar- 
row-uponoSoar  Union,  signed  for  and  on  behalf  of 
the  assessment  committee  of  the  said  union  by 
the  defendant  William  Nuttall  as  chairman  for 
and  on  behalf  of  the  assessment  committee  far 
the  year  1872.    Such  agreement  was  headed. 

Memorandum  of  an  agreement  made  and  entered  inta 
this  29th  day  of  June  18i^  between  the  Leioester  Waieiw 
works  Company  of  the  one  part,  and  the  ■aaoaniuent  oom- 
mittee of  the  Barrow-upon-Soar  Union  in  the  county  d 
Leioester,  for  and  on  bdialf  of  the  board  of  gnardiana 
of  sudi  union,  of  the  other  part. 

And  after  stating  the  ouestionB  at  issue,  and  the 

powers  to  be  exercisea  by  the  umpire,  provided 

that 

The  costs  of  all  parties  connected  with  the  preparation 
of  this  agreement  and  of  the  reference  hereby  agreed 
upon,  and  of  the  certificate  or  award  to  be  made  by  tibfO 
said  arbitrators  or  umpire,  shall  be  in  the  disoretiaa  c€ 
the  said  arbitrators  or  umpire  who,  shall  also  decide  and 
give  directions  as  to  the  making  of  such  alterations  (if 
any)  as  shall  by  the  decision  of  tiie  said  arbitrators  or 
umpire  be  rend^ed  necessary  to  be  made  in  tlie  amofiDii 
at  which  the  said  Leicester  Waterworks  Company  have 
been  or  may  be  assessed  in^  respect  of  all  rates  laid 
by  the  OTerseera  of  any  pariah  within  the  said  union 
upon  the  works  of  the  saia  Leicester  Waterworks  Com- 
pany before  the  making  of  the  certificate  or  award  of 
the  aaid  arbitrators  or  umpire,  and  also  as  to  the  sum  or 
sums  of  money  (if  aiiy)  to  be  repaid  or  allowed  to  the 
said  Leicester  Waterworks  Company  by  the  OTerseers  of 
any  such  pariah  in  respect  of  any  rate  which  has  been 
or  may  be  paid  by  the  said  Leicester  Waterworks  Com- 
pany, and  m  which  the  assessment  of  the  works  of  tlie 
said  Leicester  Waterworks  Company  shall  be  in  ezoeea  of 
the  amount  at  which  the  same  shall  be  severally  aRsessed 
by  tiie  said  arbitrators  or  umpire. 

6.  No  judge's  order,  or  order  of  sessions,  wag 
applied  for  or  obtained  by  either  party  ordering 
or  authorising  such  reference. 

7.  After  determining  the  question  of  the  assess- 
ment the  umpire's  award  continued  as  follows  : — 
"  Now  I  do  hereby  further  award  and  determine  that 
the  said  company  be  repaid  by  the  oyerseers  of  the 
said  respective  parishes  out  of  the  next  effecUve 
rate  or  rates  for  the  said  parishes  respeotively,  the 
differences  between  the  rates  as  assessed  upon  the 
amounts  so  above  awarded  by  me,  and  the  rates 
as  assessed  upon  amounts  of  rateable  value  so 
respectively  entered  in  the  rate  books."  '*  And  I 
further  award,  determine,  and  direct  ihat  the  costs 
of  the  said  company  connected  with  the  prepara- 
tion of  the  said  agreement  of  reference,  and  of  the 
reference,  and  of  this  my  award  be  borne  and  paid 
by  the  other  party  to  the  said  agreement  of 
reference ;  and  that  if  the  said  companv  shall  have 
paid  any  of  such  cos^,  the  same  shall  be  reptdd 
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to  them  by  the  said  other   purty  to  the  said 
agreement. 

8.  While  negotiAtions  were  pending,  and  while 
the  appeals  were  pending,  poor  rates  were  con- 
tinnoasly  being  laid  by  the  seyeral  parishes,  and 
the  plaintiffs'  property  assessed  in  respect  of  the 
same.  But  for  the  agreement  in  the  4th  para- 
graph mentioned  the  plaintiffis  would  have  had 
to  appeal  against  each  rate,  both  to  the  assess- 
meot  committee  and  to  the  quarter  eesBiona. 
Each  appeal  to  the  quarter  seeeions  would  have 
had  to  be  respited  from  time  to  time  until  a 
cbdsion  was  nnally  arrived  at,  and  very  large 
expenses  would  have  been  thereby  incurred  both 
by  the  plaintiffs  and  the  defendants. 

9.  The  umpire  duly  advised  the  solicitors  to 
both  parties  on  the  2nd  Feb.  1874  that  the  award 
was  ready,  and  accordingly  the  plaintiffs  on  the 
4th  Fob.  1874,  paid  the  sum  of  3722. 18«.  9(2.  for 
the  umpire's  charges.  The  award  was  not  then 
formally  completed,  but  was  returned  for  com- 
pletion, and  completed  on  the  7th  Feb.  1874. 

10.  Mr.  Goode,  who  at  that  time  was  and  still  is 
solicitor  both  to  the  Barrow-on-Soar  Union  and  to 
the  assessment  committee  for  the  time  being  of 
Bach  union,  on  the  5th  day  of  February  1874 
wrote  and  sent  a  letter  to  Xhe  plaintiffs'  solicitor, 
which  was  received  on  the  6th  day  of  February, 
1874,  and  was  as  follows  : 

BaiTow-upon-Soar  Union. 
Day  of  Fortnightly  Meetiiig,  Tuesday. 
'    WiiiiiiAif  White  Goodb,  Clerk  to  the  Union. 

Longhboiongli,  5th  Feb.  1874. 
LeioeBter  Waterworks  Company. 
Dear  Sir, — 1  have  reoeiyed  a  letter  from  TroUope  and 
Winokworth  that  this  award  ia  ready  on  payment  of  the 
fees,  vis.,  JB872  IBs.  9d.,  wbioh  please  ta^e  np  for  the 
appellants,  on  behalf  df  respondents  I  oannot. 

Yonrs  truly, 
(Signed)       Wm.  Whiti  Goons. 
J.  B.  Hazby,  Esq.,  Solicitor,  Leioester. 

11.  A  copy  of  the  award  was  sent  by  the  plain- 
tiffs' solicitor  to  Mr.  Goode  on  the  12th  day  of  Feb. 
1874,  with  a  letter,  of  which  the  following  is  a 
copy: 

11,  Belvoir^street,  Leioester, 
February  12th,  1874. 
Leicester  Waterworks  Company  and   the   Assessment 
Comaiittee  of  the  Barrow-upon-Soar  Union. 

I  beff  herewith  to  send  you  in  your  official  capacity  of 
Clerk  xo  the  AsseBsment  Committee  an  examined  copy  of 
the  award  of  Mr.  Hunt.  I  have  paid  the  sum  of 
S721. 18«.  9d.  cm  taking  up  this  award,  which  amount  I 
find  is  ordered  to  be  paid  by  your  dients,  the  respondents, 
and  of  which  I  have  to  require  repayment  from  them  at 
once.  As  soon  as  the  next  quarter  sessions  are  over, 
and  the  order  of  sessions  made  upon  the  several  appeals 
in  accordance  with  the  decision  set  oat  in  the  award,  I 
will  send  you  my  bill  of  costs,  which  has  also  to  be  dis- 
charged by  your  clients.  In  l^e  mean  time  I  shall  be  glad 
to  hear  from  you  with  cheaues  for  the  amounts  ordered 
by  the  award  to  be  repaid  oy  the  several  parishes  to  the 
appellants  in  res]^ect  of  the  amounts  for  rates  paid  by 
them  to  snoh  parishes  under  protest  pending  the  decision 
in  this  case,  aaid  which  amoants  ton  set  out  m  the  awud. 

I  am,  dear  Sir,  yours  tra^, 

(Signed)  Jos.  B.  Haxbt. 

W.  W.  Goode,  Esq. 

The  repayment  not  being  made  to  the  plaintiffs 
as  requested,  the  award  was,  on  the  application  of 
the  plaintiffs,  made  a  rule  of  court  on  the  21st 
Nov.  1874,  and  a  copy  of  such  rule  and  of  plain- 
tiffs' costs  was  duly  served  on  Mr.  Gkx)de  on  the 
16th  Jan,  1875. 

12.  The  plointiffB'  oosta  in  the  matter  of  the 
reference  were  taxed  at  262.  9«.  2i.,«nd  a  letter 


was  sent  on  the  19th  June  1875  to  Mr.  Goode, 
informing  him  thereof,  and  requesting  pay- 
ment. 

13.  The  award  has  been  acted  upon  by  both 
parties,  and  the  terms  of  it  carried  out  so  far  as 
i^latee  to  the  altering  of  the  several  valuations, 
and  to  the  refunding  of  the  various  rates  over- 
paid under  protest  by  the  plaintiffs.  The  award 
was  by  consent  taken  as  the  basis  of  settlement  of 
the  rateable  value  by  the  court  of  quarter  sessions 
on  the  hearing  of  the  appeals. 

14.  The  Barrow-on-Soar  Union  duly,  and  in 
pursuance  of  the  statute  in  that  behalf,  appointed 
an  assessment  committee  in  and  for  eaon  of  the 
years  1873,  1874,  1875,  and  1876.  In  each  of 
these  years  the  assessment  committee  was 
differently  constituted.  The  defendant  William 
Nuttall  was  a  member  of  such  committee  in  each 
of  the  above  years.  He  is  no  longer  a  member  of 
the  said  committee,  or  of  the  'said  board  of  guar- 
dians. The  defendant  Sheffield  was  a  member  of 
auoh  committee  in  the  year  1872. 

15.  The  assessment  committee  in  all  their 
proceedings  with  reference  to  the  rates,  appeal, 
and  arbitration,  were  acting  by  and  witn  the 
consent  and  approval  of  the  guardians  of  the  said 
union. 

16.  In  an  interview  between  the  solicitors  to 
the  plaintiffs  and  defendants,  it  was  arranged  that 
the  latter  should  take  the  opinion  of  the  Local 
Government  Board  as  to  the  defendants  repaying 
the  amount  paid  by  the  plaintiffs  for  the  umpire's 
costs.  Application  was  made  for  repayment  by 
the  defendants  on  the  lOtb  June  1875.  On  the 
16th  Nov.  1875  a  letter  was  sent  to  Mr.  Goode 
demanding  payment  of  the  sum  of  399{.  7s.  lid. 
due  under  Mr.  Hunt's  award  for  costs,  and  on  the 
same  day  a  letter  to  the  same  effect  was  sent  to 
Mr.  Nuttall.  The  following  reply  was  received 
from  Mr.  Nuttall,  namely : 

South  OroztoTi, 

Nov.  25th,  1875. 
Dear  Sir, — ^I  beg  to  acknowledge  the  receipt  of  your 
letter  of  the  16th  inst.,  with  regard  to  the  payment  of 
costs  dne  to  the  Leicester  Waterworks  Company  from 
the  Barrow-upon-Soar  Union  under  an  award  of  Mr. 
Hunt.  I  laid  the  case  before  the  board  on  Tuesday 
last,  and  it  seems  there  ia  a  difficulty  about  the  pavment 
of  them,  BO  we  inslxxtoted  Mr.  Goode  to  write  to  the 
Local  Government  Board  in  London  for  their  advice 
about  the  matter.  So  I  hope  no  steps  will  be  taken  pend- 
ing their  answer.    1  am,  Sir,  yours  tmly, 

(Signed)         WiiiLiAM  Nuttall. 
To  J.  B.  Hazby,  Esq. 

In  consequence  of  this  request  the  plaintiffs  did 
not  then  enforce  payment  for  the  sums  for  which 
this  action  is  brought.  The  defendants  however 
did  not  apply  to  the  Poor  Law  Board  for  any 
extension  of  time  for  payment,  and  in  consequence 
thereof  no  extension  of  time  was  made.  These  re- 
peated applications  not  having  been  complied 
with,  and  repayment  being  still  withheld,  the 
writ  in  this  action  was  issued  on  the  17th  Feb. 
1876.  No  order  has  been  made  by  the  Local 
Government  Board  extending  the  time  for  pay- 
ment of  the  plaintiffs'  claim. 

17.  No  notice  of  action  was  given  previously  to 
the  commencement  of  this  action. 

18.  The  plaintiffs  have  not  been  repaid  any 
part  of  the  amount  so  paid  by  them  fbr  the 
umpire's  costs,  nor  have  they  been  paid  any  part 
of  their  own  taxed  cpsts^    . 

19.  The  plaintiiSs  have  been  put  to  other  ooBta 
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in  conseqnenoe  of  the  award  not  having  been  folly 
carried,  oat  with  regard  to  the  repayment  of  rates 
and  in  respect  of  other  proceedings  consequent 
thereon. 

The  questions  for  the  opinion  of  the  court  are, 

First,  whether  under  the  above  circumstances 
the  defendants  on  the  record  of  this  action,  some 
or  one  of  them,  are  liable  to  repay  to  the  plaintiffs 
the  amount  paid  on  taking  up  the  award  P 

Secondly,  whether  the  defendants  on  the  record, 
some  or  one  of  them,  are  liable  to  pay  the  plaintifEs 
the  amount  of  their  taxed  costs  in  connection 
with  the  reference  P 

Thirdly,  whether  the  plaintiffs  can  recover  from 
the  defendants  on  the  record,  some  or  one  of  them, 
any  damages  under  the  circumstances  hereinbefore 
stated  P  Such  damages,  if  recoverable,  to  be  settled 
by  arbitration. 

Merewether,  Q.C.  and  SiUe  for  the  plaintiffs. — 
The  assessment  committee  are  liable  for  these 
costs,  and  this  action  is  maintainable.  They  have 
entered  into  an  agreement  for  arbitration,  and 
they  enjoy  the  fruits  of  that  arbitration.  But  by 
one  of  the  terms  of  the  award  they  must  pay  the 
costs.  They  cannot  avail  themselves  of  one  part 
of  the  awanl  and  reject  the  rest.  The  result  of 
appointing  an  arbitrator  was  exactly  the  same  as 
if  they  had  employed  an  individual  valuer.  The 
20th  and  26th  sections  of  25  &  26  Yict.  a  103 
give  them  expressly  such  a  power,  and  by  the  37th 
section  of  the  same  Act  they  may  provide  for  the 
expenses  they  incur.  It  was  unnecessary  to  have 
the  authority  of  the  guardians  for  taking  this 
step,  their  consent  and  approval  was  all  tlult  was 
necessary.  The  guardians  are  not  liable  for  this 
payment ;  the  assessment  committee  is  the  sole 
intermediary  between  the  creditor  and  the  various 
parishes,  and  no  doubt  the  parishes  are  ultimately 
liable :  (27  A  28  Vict.  c.  89.)  The  provision  of 
22  &  23  Yict.  c.  49,  which  limits  the  time  in  which 
an  action  may  be  brought  against  guardians,  is  not 
applicable  to  this  case,  as  it  is  clear  from  the  cor- 
renpondence  that  the  defendants  are  alone  respon- 
sible for  the  delay  that  has  occurred.  Moreover, 
if  the  assessment  committee  is  not  liable  as  a  body 
or  gucui  corporation,  they  are  liable  individually 
for  what  they  have  done.  At  all  events  NuttaU 
and  Sheffield  are  bound  by  their  signatures : 

Cherry  r.  The  Bamh  of  AuatrdUuia,  21  L.  T.  Bep. 

866;  L.Eep.  SP.tJ.  24; 
Bottomley  ▼.  Fisher,  11  H.  &  C.  21 ;  6  L.  T.  Bep. 

688; 

They  also  cited 

Kirby  v.  BcmMier,  5  B.  &  Ad.  1069. 
MarahaU  Chrifith,  Q.G.  for  the  assessment  com- 
mittee.— It  is  impossible  to  sue  the  assessment 
committee  qim  commitrice.  They  are  not  a 
corporation,  nor  yet  a  qtuui  corporation.  If  the 
committee  contracted  at  all  they  did  so  as  the 
agents  of  the  guardians;  there  is  no  case  on 
record  where  any  assessment  committee  has  ever 
been  treated  as  defendants,  and  the  reason  for 
that  probably  is  that  they  are  a  fluctuating  body 
changing  from  year  to  vear.  They  have,  more- 
over, no  funds  under  their  control  from  which 
they  could  pay  these  expenses.  In  27  &  28  Yict. 
c.  39,  which  deals  with  expenditure  of  this  kind, 
the  assessment  committee  is  never  mentioned  at 
all — all  the  provisions  there  apply  either  to  the 
mrishes  or  to  the  board  of  guanHans.  The  action 
here  should  have  been  against  the  board,  but  the 
time  for  bringing  such  an  action  has  elapsed,  and 


the  plaintiffs  want  to  get  over  the  diffiealty 
occasioned  thereby  by  means  of  the  present  action. 
The  agreements  entered  into  between  the  parties 
show  that  the  guardians  were  all  along  regarded 
as  the  responsiole  parties,  and  it  is  impossible  for 
the  plaintiffs  to  turn  round  now  ana  try  to  fix 
the  liability  on  the  assessment  committee. 

Pitt  Lewis  and  .  Olen  for  the  other  defendants. 
— No  personal  liability  attaches  to  Nuttall  or 
Sheffield,  as  it  is  clear  they  were  acting  for  the 
committee,  and  it  is  found  by  the  case  (par.  15) 
that  they  did  not  act  ultra  vires  : 

Lvndiu  V.  Melrost,  3  H.  &  N.  177;  31  L.  T.  Bep. 

O.  S.  36; 
Alexander  v.  8iser,  L.  Bep.  4  Ex.  102 ;  20  L.  T.  Bep. 

38. 

But  even  if  they  did  act  ultra  vires,  their  powers 
were  defined  by  law,  and  the  plaintiffs  ought  to 
have  known  the  extent  of  those  powers  : 

BaahdaXl  r.  Ford,  L.  Bep.  2  £q.  750;  14  L.  T.  Bep. 
790. 

In  Cherry  v.  Bank  of  Australasia  (yhi  sup.)  there 
was  a  distinct  misrepresentation  of  fact,  but  there 
is  nothing  of  the  kind  here.  The  wrong  coarse 
has  been  adopted ;  the  proper  procedure  would 
have  been  under  Baines's  Act  (12  &  13  Yict.  c  45), 
ss.  12,  13.  Under  these  circumstances  no  one 
is  liable  for  these  costs.    They  also  cited 

Beattie  v.  Lord  Ebury,  30  L.  T.  Bep.  581 ;  L.  Bep. 

7H.  L.  102; 
Thorpe  y.  Gole,  1  M.  A  W.  531. 

Mellob,  J. — This  is  a  case  between  the  Leioester 
Waterworks  Company  and  the  Assessment  Com- 
mittee of  the  Barrow-on-Soar  Union,  and  Mr. 
Nuttall,the  chairman  of  the  committee,  is  also  made 
a  defendant  to  the  action.  Now,  the  case  arises  in 
this  way.  The  plaintiffs  are  the  Waterworks  Com- 
pany of  Leioester,  and  their  works,  which  are  neces- 
sary for  the  supply  of  the  town,  run  through  various 
parishes  of  the  Barrow  Union,  and  differences  have 
arisen  as  to  the  value  at  which  these  works  should 
be  assessed  for  the  payment  of  the  poor  rate.  It 
appears  to  me  that  there  can  be  no  doubt  that, 
under  such  circumstances,  it  would  be  a  prudent 
and  wise  comrse  for  the  parties  if  sui  juris  to 
meet  together,  and  to  come  to  some  a^eement  as 
to  the  sum  at  which  the  property  m  question 
should  be  rated,  rather  than  endeavour  to  arrive 
at  that  conclusion  b^  a  series  of  oostly  appeals. 
Here  it  was  determmed,  and  wisely  determined^ 
as  it  appears  to  me,  that  the  rateable  value  of 
these  works  should  be  ascertained  by  some  com- 
petent person — ^a  course  which  might  reasonablv  be 
oalcuiated  to  save  great  expense.  Accordingly  a 
meeting  took  place  between  the  waterworks  com- 
pany, as  represented  by  their  chairman,  and  the 
assessment  committee  of  the  Barrow-on-Soar 
Union^  and  at  this  meeting  it  was  agreed  that» 
pending  negotiations,  the  appeals,  of  which  several 
nad  been  entered,  should  be  respited,  and  ulti- 
mately the  two  parties  entered  into  the  agreement, 
which  is  dated  the  29th  June  1872,  which  purports 
to  be  made  between  the  Leicester  Waterworks 
Company  of  the  one  part,  and  the  assessment 
committee  of  the  Barrow-upon-Soar  Union  in  the 
county  of  Leicester,  for  ana  on  behalf  of  the  board 
of  guardians  of  such  union,  of  the  other  part ;  and 
this  agreement  was  signed  by  Mr.  Ellis,  the 
chairman  of  the  water  company,  and  by  Mr. 
Nuttall  on  behalf  of  the  assessment  oommittee.  In 
this  agreement  it  was  redted  that  differences  had 
arisen  with  regard  to  the  rating  of  the  works  and 
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mains  of  the  company,   and  that    it'  had  been 
agreed  to  submit  the  whole  qaestion  to  arbitra- 
tion. This  was  accordingly  done,  and,  by  an  accree- 
ment  of  submission,  the  parties  boand  themselves 
to  abide  the  award  of  the  arbitrators  as  to  costs. 
Subsequently  the  reference  was  held,  and  an  award 
was  made  in  favour  of  the  waterworks  company, 
and  certain  expenses  which  the  umpire  charged 
became  payable  by  the  opposite  party,  that  is,  ap- 
parently by   the  assessment  committee  or   the 
board  of  guardians,  who  had  incurred  the  expenses 
in  the  first  instance.      The  award  having  been 
made,  and  the  amount  of  the  expenses  ascertained, 
an  action  has  been  brought  against  the  assessment 
committee,  and  Mr.  Nuttall  and  Mr.    Sheffield, 
who  appear  to  have  been  the  chairman  and  vice- 
chairman  of  that  committee.    The  question  for  us 
to  determine  is,  whether  such  an  action  will  lie 
either  against  the  committee  or  against  these  gentle- 
men who  signed  on  behalf  of  the  committee.    I  am 
of  opinion  that  it  will  not.    In  the  first  place,  who 
form  the  assessment  committee,  and  how  is  it  con- 
stituted?    By  25  &  26  Vict.  c.  103,  s.  2,  it  is 
enacted  that  the  board  of  guardians   of    every 
union  shall  in  every  year  appoint  from  among 
themselves  any  number,  not  less  than  six  or  more 
than  twelve,  to  be  a  committee,  to  be  called  the 
assessment   committee    of    the   union,  and    the 
duties  cast  upon  the  committee  are  to  investigate 
and  supervise  the  valuations  made  in  accordance 
with  the  Act.    Now  we  may  assume  that  this 
committee  was  duly  elected  m  the  manner  pre- 
scribed by  the  Act,  and  that  upon  it  devolved  the 
duties  there  mentioned;  still  they  were  guardians, 
for  they  were  a  part  of  the  guardians  elected  out 
of  the  larger  body,  because  a  smaller  number 
would,  with  greater  propriety  and  greater  ease, 
perform  the  duties  required  by  the  Act  of  Par- 
liament, which  include  the  hearing  of  objections 
to  the  valuation  list,  and  the  making  of  altera- 
tions and  corrections  in  the  same.    It  has  been 
contended  by  Mr.  Merewother  that  under  sect.  20, 
which  enacts  that  the  committee  may,  with  the 
consent  of  the  guardians,  appoint  or  employ  a 
person  to  revise  and  value  the  rateable  heredita- 
ments comprised  in  the  valuation  list,  or  may 
take  such  other  means  as  they  may  think  neces- 
sary for  ascertaining  the  correctness  thereof;  the 
assessment  committee  could  refer  a  question  of 
value  to  arbitrators  in  the  same  way  as  they  would 
refer  it  to  an  ordinary  valuer.    But  it  appears  to 
me  that  the  obiect  of  the  section  is  to  obtain  a 
valuation  list  which  may  be  useful  for  the  future, 
and  that  it  does  not  give  the  committee  power  to 
refer  the  valuation  of  any  particular  property 
against  which  an  appeal  may  have  been  lodged  to 
the  arbitration  of  persons  that  may  be  agreed  upon 
between  them  and  the  appellants— that,  to  my 
mind,  is  clearly  not  contemplated  by  the  section. 
I  cannot  help  thinking  that  the  true  course  in  a 
case  of  this  kind  woiud  have  been  to  have  pro- 
ceeded under  Baines's  Act  (12  &  13  Vict.  c.  45), 
then  the- arbitration  proceedings  would  first  have 
obtained  the  authority  of  a  judge's  order.    That 
has  not  been  done  here.    The  question  therefore 
arises  whether  the    assessment   committee   had 
power  to  incur  the  expenses  of  arbitration  without 
taking  the  course  I  have  suggested,  and,  if  not, 
whether  the  expenses  have  been  so  incurred  as 
to  render  the  committee  personally  liable    for 
them.    I  think  not,  for  the  contract  they  have 
entered  into  for  arbitration  expressly  states  that 


they  were  acting  on  behalf  of  the  guardians  of 
the  union,  and  no  doubt,  as  they  acted  for  the 

§uardians,  the  guardians  were   relied   upon  to 
ischarffe  any  expenses  incurred  under  the  agree- 
ment.   I  am  of  opinion,  therefore,  that  they  have 
never  acted  in  such  a  way  as  to  render  themselves 
personally  liable.     Nor  is  the  committee  liable 
qua  assessment  committee,  for  it  is  not  a  corpo- 
ration— it  is  merely  a  body  selected  from  amongst 
the  guardians  to  perform  certain  aces  which  are 
entailed  upon  them  by  the  sections  of  25  &  26  Vict, 
c.  103.  It  has  no  funds  of  ite  own.  The  funds  of  the 
union,  which  are  administered  by  the  guardians* 
are   the  only  means   available   for  discharging 
liabilities  incurred  by  the  assessment  committee. 
The  guardians  therefore  can  alone  be  liable,  and 
if  SUM  in  time,  and  it  appears  that  the  committee 
acted  with  their  assent,  they  no  doubt  might  be 
bound  to  pay  these  costs.    That  being  so,  it  is 
scarcely  necessary  to  go  further  than  to  say  that 
neither  the  assessment  committee  collectively  nor 
individually,  nor  Mr.  Nuttall  nor  Mr.  Sheffield  is 
liable  for  the  costs  of  the  arbitration.     Unfor- 
tunately it  happens  that,  although  these  expenses 
have  been  most  wisely  incurred  with  a  view  to 
save  great  expense,  the   assessment  committee 
were  not  wi  juris,  but  were  acting  under  the 
authority  of  an  Act  of  Parliament,  and  it  is  pro- 
vided, as  I  have  before  said,  that  their  expenses  are 
to  come  from  the  funds  of  the  union,  which  must 
be  administered  by  the  guardians  and  not  by  any 
select  body  of  such  guardians.     Unfortunately, 
however,  the  time  within  which  the  claim  could 
have  been  made  against  the  guardians  had  been 
allowed  to  elapse ;  for  by  the  provisions  of  22  &  23 
Vict.  c.  49,  the  period  within  which  actions  may  be 
brought  against   boards  of  gpiardians  is  strictly 
limited,  and  in  this  case  no  proceedings  had  been 
taken  before  that  period  had  elapsed.    By  the  4th 
section  of  that  Act  the  time  is  in  certain  cases 
extended,  but  that  is  to  enable  the  guardians  to 
make  payments  to  a  man  who  has  used  all  due 
diligence  in  prosecuting   his   claim,  and  where 
nevertheless  he  has  been  unable  to  bring  the  case 
to  a  conclusion  from  delays  over  which  he  had  no 
control ;   but  I  think   that  that  section  is  not 
applicable  in  this  case,  and  I  confess  I  am  sorry, 
because  everything  here  has  been  done  in  a  bond 
Ude  manner  by  botn  parties.    I  regret  very  much, 
therefore,  that  under  the  circumstance  of  tnis  case 
I  think   that    no   one   is    liable.    On    all  these 
grounds    I    am    of   opinion    that    there  was  no 
liability  on  the  part  of  the  assessment  committee, 
or  of  Mr.  Nuttell  or  of  Mr.  Sheffield,  though  there 
may  have  been  on  the  part  of  the  guardians.    The 
questions    submitted   to    us  must  therefore   be 
answered  in  the  negative. 

Mantsty,  J. — I  am  also  of  opinion  that  these 
three  questions  should  be  answered  in  the  nega- 
tive. I  do  not  think  it  is  necessary,  after  the 
careful  manner  in  which  my  brother  Mellor  has 
recapitulated  the  facts  of  this  case,  to  go  over 
them  again.  This  is  not  an  action  by  a  person 
who  has  been  employed  by  the  assessment  com- 
mittee to  make  a  valuation.  This  is  not  an  action 
by  employed  against  employer,  but  by  one  of  two 
parties  to  a  contract  against  the  other,  and  is 
founded  on  a  contract  as  to  how  the  costo  of  an 
arbitration  entered  into  between  the  parties 
should  be  paid.  The  only  question  before  us  is, 
who  are  the  parties  to  the  submission  to  reference  ; 
and  that  will  appear  from  the  agreements  of  the 
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8th  June  1872  and  the  29th  Jnne  1872.    Who  are 
the  parties  to  those  agreements?     The  water- 
works company  no  donbt  on  the  one  part — not 
their  chairman,  who  only  acted  in  a  representa* 
tive  capacity,  jnst  as  Mr.  Nnttall  did  for  the 
assessment    committee;     and    the    assessment 
committee  for  the  board  of   guardians   on  the 
other  part    Having  ascertained,  without  reference 
in  any  way  to  the  validity  of  the  contract,  that 
the  parties  to  the  contract  were  on  the  one  part 
the   Leicester  Waterworks    Company,  and    the 
guardians  of  the  union  on   the    other  part,  it 
appears  to   me   that  we   have   almost   entirely 
disposed  of  the  whole  case.     It   has  been  con- 
tended that  we  must  look  simply  at  the  sip^natures ; 
but,  as  far  as  I  understand  the  authorities,  it  is 
necessary  to  look  at  the  whole  document  and  at 
the  signature  as  part  of  it.     To  my  mind  the 
intention  of  the  parties  is  very  clearly  expressed 
in  the  document  itself.     It  purports  to  be  an 
affreemeht  entered  into  "between  the  Leicester 
Waterworks  Company  of  the  one  part  and  the 
assessment    committee    of    the   Barrow-on-Soar 
Union,  in  the   county   of  Leicester,  for  and  on 
behalf  of  the  board  of  guardians  of  such  union, 
on  the  other  part.'*    The  Leicester  Waterworks 
Company  are  the  one  party,  and  the  guardians 
the  "  other  party  ''  referred  to  in  the  award  who 
are  to  pay  these  oosts.    The  costs  are  in  the  arbi- 
trator's discretion ;  he  decides  they  are  to  be  paid 
by  the  "  other  party,"  and  upon  looking  into  the 
matter  we  find  that  the  other  party  is  the  board 
of  guardians — it  is  with  their  consent  that  the 
ittsessment  committee  entered  into  the  contract, 
and  it  was  made  on  their  behalf,  and  by  the  terms 
of  the  agreement  they  are  to  pay  these  oosts.    It 
follows,  therefore,   that  neither  collectively  nor 
individually  can  the  assessment   committee  be 
sued — it  is  not  a  corporation,  so  that  we  do  not 
know  what  the  term  "assessment  committee" 
really  means.    Whether  an  action  might  be  main- 
tained against  the  guardians  I  cannot  say,  thoush 
I  have  my  opinion  upon  the  point.    I  am  strongly 
of  opinion  that  the  20th  section  of  the  Assess- 
ment Act  of  1872  gives  no  power  to  refer  the 
question  of  a  valuation  to  an  arbitrator,  whose 
decision  was  to  be  final.    That  appears  to  be  the 
purport  of   the  agreement,  but  that   intention 
should  have  been  carried  out  under  the  provisions 
of  Baines's  Act.    If  the  question  were  as  to  the 
liability  of  the  guardians,  I  should  require  time 
to  cc»isid(^  it.    But  here  clearly  the  Statute  of 
Limitations  has  no  bearing  upon  the  question  at 
issue,  so  it  is  needless  to  discuss  it. 

Judgment  for  ths  defendants  wUh  oosts. 

Solicitors  for  the  plaintiffs,  Fa^son,  Snow,  and 
Bloxam,  for  J7a0&y,  Leicester. 

Solicitor  for  the  defendants,  0.  T,  Matmder,  for 
Ooode,  Leicester. 


Batwrday,  Dee.  21, 1878. 

(Before  Lush,  J.) 

Lay  V,  The  Matos  and  Corporation  of 
Dabunoton.  (a) 

NegUffence — Public  market — LiahUity  of  lord  of 
marhet  for  mdsfeasanee — Frequenter  of  market 
not  a  mere  licensee. 

The  defendants  were  the  owners  of  a  market  which 
is  held  for  the  sale  of  oaUle  at  t).    In  the  market 

(a)  Baported  by  A.  H.  Potsbb,  Esq.,  BMxlster^at-Law. 


place  defendants  had  erected  spiked  raiUngs  r(nmi 
a  stabue  which  had  heen  placed  there.  This  raU' 
ing  the  jury  found  was  dangerous  for  eaiHe  vfith 
a  propensity  for  leaping.  A  cow  which  the  plain-' 
tiff  had  brought  to  market  attempted  to  jumv  <A0 
railings,  and  was  killed  in  so  doing.  The  ^^ain^ 
tiff  sought  to  recover  from  the  defendants  the 
value  of  the  cow. 

Held,  that  the  defendants  were  liahle,  as,  by  erecting 
the  railings,  they  had  done  a  wrongful  aoi^ 
whereby  a  safe  market  had  been renderea  unsafe; 
and  thai  the  plaintiff  had  not  been  guXUy  of  con' 
tributary  negligence,  inasnyuch  (u,  having  paid 
toll  for  the  use  of  the  nuurket  there,  he  was  not  a 
mere  licensee  placing  his  oatUe  at  his  own  risk^ 
but  was  entitled  to  a  safe  standing  place  for  them. 

Further  consideration. 

This  was  an  action  tried  before  Lush,  {J.,  at 
Newcastle,  wherebv  plaintiff  sought  to  recover 
compensation  for  tne  loss  of  a  cow  which  had 
been  killed  by  attempting  to  lump  certain  spiked 
railings  erected  by  the  defendants  in  the  market 
place  of  Darlington.  It  was  contended  on  the 
part  of  the  defendants  that  the  plaintiff  was  a 
mere  licensee  who  was  bound  to  take  the  market 
as  he  found  it ;  that  the  danger  was  not  concealed, 
and  therefore  the  plaintiff  should  have  guarded 
against  it,  and  that  there  was  no  obligation  upon 
the  defendants  to  make  the  market  absolutely  safe. 

Ca/ve,  Q.C.  and  Edge  for  plaintiff. 

HersoheU,  Q.C.  and  Shield  for  defendants. 

The  following  written  judgment  was  delivered 
by  Lush,  J. — This  action  is  brought  to  recover 
compensation  for  the  loss  of  a  cow,  which  came  to 
its  death  from  an  attempt  to  leap  over  a  spiked 
fence,  placed  by  the  defendants  round  a  statoe 
which  they  had  erected  in  the  market  place  of 
Darlington.  The  defendants  are  the  owners  of 
the  market  which  is  held  for  the  sale  <tf 
cattle,  and  the  plaintiff  had  for  many  years 
brought  his  cattle  there  for  sale.  The  market  is 
held  in  the  public  street.  The  plaintiff  had  rera- 
larly  occupied  with  his  '  cattle  a  g^iyen  site,  lor 
which  he  paid  toll,  and  the  statue  h^  been  erected 
near  to  that  site  between  two  and  three  years 
before  the  accident  happened.  The  only  point 
contested  at  the  trial  was,  whether  the  spiked 
railing  was  or  was  not  of  sufficient  height  firom 
the  ground.  The  top  of  the  spikes  was  2ft.  6in. 
from  the  stone  in  which  the  bars  were  sec,  and 
this  the  jury  found  was  insufficient,  and  the  rul- 
ing being  spiked,  was  consequently  dangerous  to 
cattle  having  a  propensity  to  leaping.  It  was  not 
contended  that  the  plaintiff  was  guilty  of  any 
negligence  in  not  properly  looking  after  or  man- 
aging his  herd.  The  point  made  at  the  trial,  and 
wnich  has  since  been  argued  before  me,  was  that 
the  corporation  was  under  no  obligation  to  have 
the  fence  of  such  a  height  as  that  cattle  could  not 
or  would  not  be  tempted  to  leap  it ;  that  the  plaintiff 
was  a  licensee  who  must  take  the  market  as  he 
found  it ;  that  there  was  plenty  of  room  for  him 
to  stand  his  cattle  elsewhere  (which  for  aught  that 
appeared  was  the  fact);  and  that  as  the  danger 
was  not  concealed,  but  one  obvious  and  apparent, 
he  placed  the  cattle  there  at  his  periL  I  am  of 
opinion  that  neither  of  these  objections  is  tenablou 
The  franchise  of  a  market,  like  that  of  a  port,  is 
granted  for  the  benefit  of  the  public,  and  everyone 
has  as  good  a  right  to  £requent  tilie  market  for 
selling  and  buying  the  marketable  oommodities  as 
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he  hH  io  traTBne  ^  pnblio  highway.  The  grantee 
of  a  market,  espeoiaily  when  he  takes  a  toll  for 
hu  own  benefit,  does,  I  think,  inoar  an  obligation 
to  maintain  the  market  in  a  state  reasonably  fit 
for  the  purpose  for  which  it  was  granted.  (See 
the  obeefyations  pf  Bayley,  J.,  in  Frinee  y.  L&wi$, 
5  B.  &  u.  371.)  I  see  no  reason  why,  if  he  erects 
in  the  market  place  which  he  appropriates  to  the 
market  any  dangeroos  obstniction  which  causes 
danger  to  the  property  or  the  persons  of  those 
who  frequent  tne  market  for  a  lawful  purpose,  he 
should  not  be  liable  to  an  indictment  as  much  as 
the  person  who  places  a  dangerous  obstruction  in 
a  public  higl|way.  Of  course,  where  the  danger 
is,  as  it  was  in  this  case,  obyious  and  apparent,  a 
person  who  heedlessly  and  without  reasonable  care 
to  avoid  it  incurs  damage,  cannot  maintain  any 
action,  because  he  is  the  author  of  his  own  wrona:. 
But  he  is  not  a  contributor  to  his  own  wrong  by 
goin^  to  the  market.  The  owner  or  the  person 
who,  in  legal  phraseology,  is  lord  of  the  market,  has 
no  right  to  say  to  him,  "  Tou  might  have  gone  to 
some  other  market,  and  as  you  chose  to  come  here 
with  your  cattle,  you  ele<^bed  to  run  the  risk." 
Nor  can  the  owner  of  a  porji  excuse  himself  for 
erecting  a  dangerous  obstruction  to  the  naviga- 
tion by  saying  to  the  shipowner,  "  You  mi^ht 
have  gone  to  some  other  port."  The  subject  usmg 
a  port  or  a  market  is  not  a  mere  licensee,  he  is 
ezercisinff  a  right  as  one  of  the  public  for  whose 
benefit  the  port  or  the  market  was  erected,  and  is 
entitled  to  n&Ye  a  free  and  safe  passage  in  the  one 
case,  and  a  safe  standing  place  in  the  other.  I 
was  impressed  at  the  time  with  an  argument 
urged  by  Mr.  HerschelL  Suppose,  he  said,  that 
the  market  was  situate  on  the  bank  of  a  river  or 
lake,  is  the  man  responsible  if  the  cattle  brought 
there  run  into  the  water  and  drown  themselves  P 
If  the  specific  spot  were  designated  m  the  charter 
by  which  the  market  was  granted,  so  that  the 
^ntee  bad  no  option  to  hold  it  elsewhere,  I  am 
mdined  to  think  he  would,  even  in  that  case,  be 
bound  to  fence  for  the  protection  of  cattle ;  but  if 
no  place  was  designated,  and  he  voluntarily 
selected  i90  dangerous  a  spot,  I  should  say  cer- 
tainly he  would.  This  case,  however,  does  not 
require  that  question  to  be  answered.  The  charge 
against  the  corporation  ia  of  misfeasance,  not  of 
noofeaaance.  The  erection  which  constituted  the 
danger  in  this  case  was  an  artificial  erection  by 
tiiem,  by  which  they  rendered  a  safe  market 
an  unsafe  one ;  that  was  a  wrongfiil  act.  Nor  do  I 
think  it  is  competent  to  the  defendants  to  object 
that  the  plaintiff  chose  to  continue  standing  his 
cattle  in  the  place  he  had  been  accustomed  to  use 
long  before  the  statue  was  erected.  Every  part  of 
a  market  place  is  open  to  buyers  and  sellers, 
subject  to  tne  reasonable  control  and  regulation  of 
the  lord  of  the  market,  and  the  selection  of  the 
sjpot  in  question  was  as  much  the  act  of  the  cor« 
poration  as  of  the  plaintiff,  for  they  regularly 
charj^ed  and  receiyed  toll  fbr  the  use  of  that 
specific  site.  Besides,  it  is  impossible  to  say  that 
toe  damage  would  not  have  happened  if  the  herd 
of  which  the  cow  formed  part  had  been  stationed 
at  some  other  part.  But  whether  it  woald  or  not 
is  not  in  my  judgment  material.  The  defendants 
had  done  a  wrongful  act  in  placing  the  spiked 
rails  in  the  cattle  market  so  low  as  to  oe  dangerous 
to  the  cattle ;  this  was  the  immediate  cause  of  the 
injury,  and  they  cannot  say  the  plaintiff  was 
goilty  of  negUgenoe  in  using  that  part  of  the 


I  nutttet  which  they  assigned  to  him,  though  it  was 
in  proximity  to  the  danger,  he  not  being  guilty  of 
any  negligencse  whioh  immediately  oonduo^  to  the 
accident.  See  Olayarda  y,  DMwk  (U  Q.  B.  439 ; 
11  L.  T.  Bep.^0.  8.  222) ;  Thompson  v.  Norths 
Scutem  Bailway  Company  (2  B.  &  S.  106 ;  6  L.  T. 
Bep.  127;  31  h.  J.  Q.  B.  194.)  I  therefore 
give  judgment  for  the  plaintiff  for  the  agreed 
amount — 222.  14$,  6d,,  ana  costs. 

Solicitors  for  plaintiff,  Ohester,  Urquhart,  and 
Co. 

Solicitor  for  defendants,  BcoU  LoMsonp  agent 
for  Dtmn  and  Watson,  Darlington. 


COMMON  PLEAS  DIVISION. 

Wednesday,  Nov.  6, 1878. 

(Before  Grovb  and  Denman,  JJ.) 

Habgeeavbs  v.  Scott  ajtd  ▲soTHSB.(a) 

Costs,  taeaation  qf—Mtmidpal  eleotion  petition^' 
OotmseVs  fees — Discretion  of  ma«isr~--36  §r  36 
Viot.  0.  60,  s.  19,  stib'Sect.  2. 

The  Court  wiU  not  intsffore  with  ihe  maste/s 
taxation  of  eowiseVs  fees,  unless  there  is  grownd 
for  thinking  that  he  has  not  exercised  a  reason^ 
able  and  fair  discretion. 

This  was  an  appeal  from  a  decision  of  Field,  J., 
upholding  the  master's  taxation  of  the  coats  of  a 
municipel  election  petition.  A  Queen's  counsel 
had  been  taken  specially  down  to  Carlisle,  and  he 
receiyed  100  guineas  with  his  brief,  and  a  re- 
fi^sher  of  25  guineas  on  each  of  the  five  days  that 
the  case  lasted.  His  junior  received  35  guineas 
with  bis  brief,  and  a  refresher  of  15  guineas  per 
day.  On  taxation,  the  master  rednoed  the  fee  on 
the  Queen's  oonusd's  brief  to  25  guineas,  with 
refreshers  of  15  guineas  per  day;  and  on  the 
junior's  brief  to  15  guineas,  and  refreshers  of 
10  guineas  per  day.  The  master  had  appended 
to  his  allocatur  a  note  to  the  effect  that  he  had 
exercised  his  discretion  according  to  the  practice. 

Day,  Q.C.  for  the  appellant. — The  Corrupt 
Practices  (Municipal  Elections)  Act  1872  (85  Sd  36 
Yiot.  c.  60),  s.  19,  sub-sect.  2,  enacts  that  ^the 
costs  may  be  taxed  in  the  prescribed  manner,  but 
according  to  the  same  principles  as  costs  between 
attorney  and  clieot  in  a  suit  m  the  High  Court  of 
Chancery."  All  costs  which  can  be  recovered  by 
an  attorney  from  his  dient  can  be  recovered  as 
costs  between  attorney  and  dient  in  a  suit  in  the 
High  Coart  of  Chancery.  All  costs  reasonably 
incurred  by  the  attorney  can  be  recovered  by  him 
from  his  client.  It  is  submitted  that  the  fees  that 
have  been  disallowed  were  costs  reasonably  in- 
curred by  the  attorney.  In  HUl  v.  Ped  (the 
Southampton  case)  (L.  Bep.  5  C.  P.  172),  Bovill, 
C.  J.  says  that  the  meaning  of  a  like  pro- 
vision  in  the  Parliamentary  Elections  A^t  is,  that 
the  parties  are  entitled  to  "  an  indemnity  for  all 
costs  that  are  reasonably  incurred  by  them  in  the 
ordinary  course  of  matters  of  this  nature,  but 
not  to  any  extraordinary  or  unusual  expenses  in- 
curred in  consequence  of  over  caution  or  over 
anxiety  as  to  any  particular  case,  or  from  con- 
siderations of  any  special  importance  arising  from 
the  rank,  position,  wealth,  or  character  of  either 
of  the  parties,  or  any  special  desire  on  his  part  to 
insure  succe-js."  in  that  case  the  brief  was  very 
voluminous,  and  contained  instructions  for  the 

(a)  Baportod  tfjA^IL  Binusiov,  Bfq.,  Bacriiter-at-Iaw* 
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ezamixiation  of  eight-fiTO  witnoBses  on  behalf  of 
the  respondent.  The  leading  connsel  reoeiyed 
with  his  brief  200  gaineas,  and  50  goineas  each 
day  for  refreshers,  besides  consultation  fees ;  the 
master  allowed  only  100  guineas  with  the  brief, 
and  25  guineas  each  day  for  refreshers,  to  include 
consultation  fees.  The  junior  counsel  receiyed  150 
guineas  with  his  brief,  and  30  guineas  each  day  for 
refreshers,  besides  consultation  fees;  the  master 
allowed  only  75  guineas  with  the  brief,  and  1 5  guineas 
each  day  for  refreshers,  to  include  consultation 
fees.  Boyill,  G  J.,  in  giying  judgment,  said :  "  The 
Southampton  case  appears  to  us  to  stand  upon  a 
somewhat  different  tooting.  The  master  seems  to 
haye  allowed  the  fees  in  that  case  rather  as  in 
accordance  with  a  general  rule  than  upon  a  due 
consideration  of  the  circumstances  of  the  parti- 
cular case ;  and,  looking  to  the  affidayits  and  yolu- 
minous  briefs  in  that  particular  case,  we  think  it 
will  be  more  satisfactory  that  the  case  should  be 
re-considered  by  him,  and  upon  the  principles 
which  we  haye  laid  down."  lu  the  present  case 
the  brief  contained  about  200  sheets,  and  there 
were  160  witnesses  examined. 

WilUs,  Q.G.  (F,  Ttmwr  with  him)  in  support 

of  the  master's  taxation.    He  cited 

TilUtt  V.  Siracey,  22  L.  T.  Bep.  N.  S.  101 ;  L.  Bep. 
5  C.  P.  185 ;  89  L.  J.  98,  C.  P. 

GBoys,  J. — ^I  see  no  reason  for  interfering  with 
the  discretion  of  the  master  in  this  case,  which 
has  been  held  by  the  judge  at  chambers  to  haye 
been  rightly  exercised.  Each  of  these  cases 
depends  on  its  own  facts.  This  was  a  municipal 
election  petition.  Of  course  such  a  case  may 
inyolye  difficult  questions  of  law,  as  may  any  case 
that  comes  before  a  reyising  barrister  or  a  Gouuty 
Gourt  judge.  But  it  seems  to  me  that  we  must 
look  at  the  general  nature  of  such  cases.  Gon- 
sidering  that  this  was  a  municipal  election  peti- 
tion, I  do  not  see  that  the  master  has  plainly 
exercised  a  wrong  discretioo.  If  I  had  been  asked 
what  would  be  the  reasonable  fees  to  giye  in  this 
case,  I  should  haye  said  fifty  guineas  on  the  brief 
and  fifteen  guineas  refresher.  Practically  that  is 
what  the  master  has  allowed,  as  I  neyer  heard  of 
a  refresher  being  giyen  before  a  case  has  begun. 
What  I  understand  the  master  to  say,  is  what 
one  would  expect  him  to  say,~I  do  not  lay  down 
any  hard  and  fast  rule  as  to  what  fees  are  to  be 
allowed  in  municipal  election  petitions,  but  I 
haye  allowed  what,  according  to  the  practice,  is 
reasonable. 

Dbnkan,  J. — I  see  no  grouild  for  thinking  that 
in  this  case  the  master  did  not  exercise  a  reason- 
able and  fair  discretion. 

Appeal  ditmiseed  toUh  costs. 

Solicitors    for   the   appellant,   Matthews   and 
Qreeiham. 
Solicitor  for  the  respondents,  W,  Hunter, 


Friday,  Nov.  22, 1878. 

(Before  Gsoys  and  Dbnman,  JJ.) 

Bbddish  v.  HrrcHiNOB.  (a) 

Magistrates*  cUrh  —  Fees  —  LiahilUif  of  person 
giving  prisoner  into  custody — 5  Geo.  4,  c.  88,  ss. 
4,  6—5  #■  6  WiU,  4,  c.  76,  ss.  78,  92. 

An  inhabitant  of  a  borough,  who  gives  into  the 
custody  of  a  police  constable  suspected  persons, 

(a)  fivported  by  ▲•  fl,  Bitilbstov,  Esq.,  BuiisterHit-Lftw. 


cmd  gives  evidonce  against  them  More  the  horough 
magistrates,  is  not  liable  to  the  clerk  of  the 
magistrates  for  his  fees  in  respeot  of  the  eonoie* 
turn  of  such  persons,  wnder  the  Vagramt  Act^  as 
rogttes  and  vagabonds. 

Semblef,  thai  the  borough  fund  is  liable  for  eueh 
fees. 

The  plaintiff,  who  is  clerk  to  the  boron^h  magis- 
trates at  Stockport,  sued  the  defendant  (the 
station  master  of  the  London  and  North-Western 
Bailway  Gompany  at  Stockport),  in  the  Gounty 
Gourt  of  Gheshire,  holden  at  Stockport,  for  22«., 
the  amount  of  fees  to  which  he  claimed  to  be 
entitled  as  magistrates'  clerk  under  the  following 
circumstances : — On  the  18th  Jan.  last  the  defen* 
dant,  whilst  station  master  at  the  said  railway 
station  at  Stockport,  gaye  two  persons  into  the 
custody  of  a  police  constable  on  the  charge  of 
picking  pockets  at  such  station.  The  defendant 
followed  them  to  the  police  office,  and  after- 
wards appeared  and  gaye  eyidenoe  as  prose- 
cutor before  the  borough  magistrates,  who  oon- 
yicted  the  prisoners  under  the  Vagrant  Act  (5 
Geo.  4,  c.  83)  of  the  offence  of  frequenting  a  plaoe 
of  public  resort  with  the  intent  to  commit  a  felony. 
In  respect  of  such  conviction  the  plaintiff  claimea, 
as  such  magistrates'  clerk,  to  be  entitled  t  o  the 
fees  the  subject  of  this  action.  The  plaintiff  is 
paid  a  salary,  but  he  reoeiyes  all  the  fees  that  are 
payable  by  yirtue  of  his  office  as  magistrates' 
clerk,  out  of  which  he  retains  the  amount  of  his 
salary,  and  pays  the  balance  to  the  borough  fund. 
The  Gounty  Court  judge  found  a  yerdict  for  the 
plaintiff  for  158.,  according  to  the  schedule  of 
fees  of  justices'  clerks  made  by  the  justices  with 
the  approyal  of  the  Secretary  of  State.  A  rule 
nisi  was  afterwards  obtained  on  behalf  of  the  de- 
fendant to  set  aside  this  yerdict,  against  which 

F.  Olerh,  for  the  plaintiff,  now  showed  cause. — 
The  defendant  is  liable  to  pay  the  fees  of  the 
magistrates'  clerk.  In  Oke's  Magisterial  Sy- 
nopsis (p.  109,  12th  edit.),  it  is  laid  down  that 
"the  party  liable  to  the  clerks  to  the  justioes, 
howeyer  appointed,  for  the  amount  of  their  fees 
allowed  or  sanctioned  for  the  particular  business, 
is,  except  where  otherwise  directed  by  statute, 
the  person  who  made  the  application  or  instituted 
the  proceedings  in  respect  oi  which  the  fee  is  due, 
and  the  proper  way  is  not  to  giye  any  creditt  but 
insist  upon  the  payment  at  the  time,  and  refoae 
to  do  tne  act  required  until  payment."  In  Beg. 
y.  Goles  (8  Q.  B.  82),  Goleridge,  J.  says :  "  Who- 
eyer  wants  the  thing  in  respect  of  which  the  fee  is 
made  payable,  must  pay  the  fee  ;  the  prosecutor 
if  he  tiJces  out  a  warrant,  the  delenoant  if  he 
enters  an  appearance."  In  Wray  y.  Ohajpman 
(19  L.  J.  Bep.  155,  M.G.)  the  same  learned  ludge 
says :  "  It  must  be  admitted  that  ordinarily  the 
clerks  haye  a  right  to  fees  for  their  seryioes,  and 
ordinarily  the  party  applying  b  bound  to  pay 
these  fees."    He  also  cited 

Reg.  V.  Mwyor  of  Oloucester,  5  Q.  B.  8G2. 

OoUins,  Q.  G.,  in  support  of  the  rule,  referred  to 
5  Geo.  4,  c.  83,  ss.  4,  6,  which  proyide  (inte^  alia) 
that  "eyery  suspected  person  or  reputed  thief, 
frequenting  any  riyer,  canal,  or  nayigable  stream, 
dock  or  basin,  or  any  quay,  wharf,  or  warehouse 
near  or  adjoining  thereto,  or  any  street,  highway, 
or  place  adjacent,  yrith  intent  to  commit  felony 
....  shall  be  deemed  a  ronc^e  and  yagabond  ' 
I  (s.  4) ;  and  "  that  it  shall  be  lawful  for  any  per- 
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son  whafcsoeyer  to  apprehend  any  person  who 
Bhall  be  fonnd  offending  against  this  Aot,  and 
forthwith  to  take  and  conyey  him  or  her  before 
some  JQstioe  of  the  peace,  to  be  dealt  with  in 
each  manner  as  is  hereinbefore  directed,  or  to 
deliver  him  or  her  to  any  constable  or  other  peace 
officer  of  the  place  where  he  or  she  shall  have  been 
apprehended,  to  be  so  taken  and  conveyed  as  afore- 
said; and  in  case  any  constable  or  other  peace  officer 
shall  refase  or  wilfully  neglect  to  take  sach 
offender  into  his  custody,  and  to  take  and  convey 
him  or  her  before  some  justice  of  the  peace  .... 
he  shall  on  conviction  be  punished  in  such 
manner  as  is  hereinafter  directed"  (s.  6).  He 
also  cited 

Beg.  V.  Inhabitants  cf  ChehMfotd,  5  Q.  B.  56. 
[He  was  stopped  by  the  Oourt.] 

6&0VS,  J. — I  am  of  opinion  that  this  rule  should 
be  made  absolute.  Looking  only  at  the  provisions 
of  the  Vagrant  Act  (5  Geo.  4,  o.  83),  I  do  not  think 
that  the  defendant  in  this  case  would  be  liable  for 
the  fees  payable  to  the  magistrates'  clerk.  The 
defendant  is  not  a  constable,  he  is  to  be  considered 
only  as  a  witness  after  having  given  the  prisoners 
to  a  constable;  I  do  not  see,  therefore,  bow  he 
could  be  held  liable  in  this  action.  But  further, 
I  think  that  the  78th  and  9-2nd  sections  of  the 
Municipal  Corporations  Act  18S5  (5  &  6  Will.  4, 
c.  76)  apply  here,  and  that  the  borough  fund  is 
liable  for  tnese  fees.  That  Act  provides,  by  sect. 
78,  "that  it  shall  be  lawful  for  any  constable 
during  the  time  of  his  being  on  duty,  to  appre- 
hend all  idle  and  disorderly  persons  whom  he 
shall  find  disturbing  the  public  peace,  or  whom  he 
shall  have  just  cause  to  suspect  of  intention  to 
commit  a  felony,  and  |to  deliver  any  person  so 
apprehended  into  the  custody  of  the  constable 
appointed  under  this  Act,  who  shall  be  in  atten- 
dance at  the  nearest  watch-house,  in  order  that 
such  person  may  be  secured  until  he  can  be 
brought  before  a  justice  of  the  peace,  to  be  dealt 
with  according  to  law,  &g.  •"  and  by  sect.  92,  that 
the  borough  fund  "  shall  be  applied  towards  the 
payment  of"  certain  specified  expenses,  and  "  all 
other  expenses  not  herein  otherwise  provided  for, 
which  shall  be  necessarily  incurred  in  carrying 
into  effect  the  provisions  of  this  Act."  The  fees 
which  are  sought  to  be  recovered  in  this  action 
were  expenses  incurred  in  carrying  the  Municipal 
Corporations  Act  1835,  into  effect,  and  therefore 
the  case  is  within  that  Aot.  On  these  grounds  I 
think  that  the  defendant  is  not  liable. 

LiKDLBT,  J. — I  am  of  the  same  opinion.  It  may 
be  that  the  plaintiff  can  recover  these  fees,  as  has 
been  suggested  by  my  brother  Grove ;  but  I  do 
not  see  how  he  can  recover  them  from  the  defen- 
dant. No  doubt,  a  person  who  wants  anything  to 
be  done  for  him  by  the  justices'  clerk  must  pay 
him  his  fees;  but  here  the  defendant  did  not 
employ  the  plaintiff — he  simply  gave  the  prisoners 
into  custody,  and  left  the  law  to  take  its  course. 

Rule  dbsohUe, 
Solicitor  for  the  plaintiff,  E,  Reddish, 
Solicitor  for  the  defendant,  B,  F,  Boberts. 
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Thursday,  Nov.  28, 1878. 
(Before  Lord  Colbeibgb,  O.J.i  Gsovb  and 

LiNDLBT,  JJ.) 

Bennett  v.  Atkins,  (a) 

APPEAL  FKOM  REVISING  BABBI8TER. 

Parliament — Borough  vote — Payment  of  rales  by 
Icmdlord — Allowance  of  deductions — Notice  in 
writing — Oondition  precedent — Waiver — 32  ^  33 
Vict.  c.  41,  88.  3,  i,  7—30  ^  31  Viet.  c.  102,  s.  3. 

The  Poor  Bate  Assessment  a/nd  Collection  Act 
1869  provides  that  (sect.  4)  "  The  vestry  of  any 
parish  may  from  time  to  tims  order  that  the 
owners  of  all  rateable  hereditaments  to  which 
sect.  3  of  this  Act  extends,  situate  within  such 
parish,  shall  be  rated  to  the  poor  rate  in  respect 
to  such  rateable  hereditaments,  instead  of  the 
occupiers,  on  all  rates  made  after  the  date  of  such 
order ;  and  thereupon,  and  so  long  as  such  order 
shaU  be  in  force,  the  following  enactments  shall 
have  effect :  1.  The  overseers  shall  rate  the  owners 
instead  of  the  occupiers,  and  shall  allow  to  them 
an  abatement  or  dedudion  of  15  per  cent,  from 
the  amount  of  the  rate.  2.  If  the  owner  of  one 
or  m,ore  suck  rateal>le  hereditaments  shall  give 
notice  to  the  overseers,  in  writing,  that  he  is 
willing  to  be  rated  for  any  term  not  being  less 
than  one  year  in  respect  of  all  such  rateable 
hereditaments  of  which  he  is  the  owner,  whether 
the  same  be  occupied  or  not,  the  overseers  shall 
rate  such  owner  accordingly ;  and  allow  to  him 
a  further  abatement  or  deduction  not  exceeding 
15  par  cent,  from  the  amount  of  the  rale  during 
the  time  he  is  so  raled."  (Sect.  7)  "  Every  'pa/y* 
ment  of  a  rate  by  the  oumer,  whether  he  is  him' 
self  rated  instead  of  the  occupier,  or  has  agreed 
with  the  occupier  or  with  the  overseers  to  pa/y 
such  rate,  and  notwithstanding  any  allowance  or 
deduction  which  the  overseers  are  empowered  to 
make  from  the  rate,  shall  be  deemed  a  payment 
of  the  full  rate  hy  the  occupier  for  the  purpose 
of  any  qualificalion  or  franchise  which  as  regards 
rating  depends  upon  the  payment  of  the  poor  rate,*' 

Held,  thai  a  notice  in  uniting  by  the  owner  that  he 
was  willin,g  to  be  rated  in  respect  of  his  heredita' 
ments,  whethtr  occupied  or  not,  was  a  condition 
precedent  to  the  overseers  allowing  him  an  abate' 
ment  further  than  15  per  cent,  from  the  amount  of 
the  rate,  and  could  not  be  waived  by  the  overseers. 
Where,  therefore,  in  the  absence  of  such  notice 
the  oumer  had  been  allowed  an  abalement  of  25 
per  cent,  from  the  full  amount  of  rate  paid  by 
ordinary  occupiers : 

Held,  that,  that  allowa/nce  not  being  one  which  the 
overseers  were  empowered  to  make,  the  payment 
of  such  rate  by  the  oumer  could  not  be  deemed  a 
payment  of  the  full  rate  by  the  occupier  for  the 
purpose  of  preserving  to  the  occupier  the 
franchise. 

Consolidated  appeal  from  the  decision  of  the 
revising  barrister  appointed  to  revise  the  list  of 
voters  for  the  borough  of  New  Windsor.  The 
respondent  duly  objected  to  the  name  of  the  ap- 
pellant being  retained  on  the  list  of  voters  for  the 
parish  of  Glewer,  in  the  said  boroup^h.  The  de- 
scription of  the  appellant  on  the  said  list  was  as 
follows :  Bennett,  Charles,  91,  Victoria-cottages, 
house,  91,  Victoria-cottages.  The  appellant  occu- 
pied during  the  qualifying  period  a  house,  No.  91, 
Victoria-cottages,  and  he  stated  that  by  agreement 

(a)  Bcported  by  A.  H.  BfrrLiSTOV,  Eiq.,  Barrister-at-Law. 
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with  the  owner  of  the  house  the  owner  paid  the 
poor  rate  thei^Bon. 

The  rating  of  the  said  house,  No.  91,  Yiotoria* 
cottages,  was  as  follows  : 

Parish  of  Clewer.  Sate  made  in  the  month  of  Octo- 
ber 1877.  No.  263 ;  name  of  ooonpier,  Bennett.  Charles ; 
name  of  owner,  B.  B.  Gardner ;  description  of  property 
rated,  cottage;  name  or  situation  of  property,  91, 
Yiotoria-oottages ;  estimated  extent,  three  perches ; 
ffross  estimated  rental,  101.  ;  rateable  value,  SI.  ;  rate  at 
od.  in  the  pound,  ia. ;  amount  of  rate  assessed  u^n  and 
payable  by  the  owner  instead  of  the  occupier  by  virtue  of 
the  statute  or  statutes  in  that  behalf,  3«. ;  allowed  to 
owner,  la. ;  total  amount  to  be  collected,  21.  9s.  6d. 
(bracketed  with  other  names) ;  amount  actually  col- 
lected, 21.  98.  6d. 

The  assistant  overseer  of  the  parish  of  Clewer 
produced  the  minute  book  of  the  vestry  of  the 
parish  of  Clewer,  from  which  it  appeared  that,  at 
a  vestry  meeting  of  that  parish,  held  the  11th  Nov. 
1869,  it  was  proposed  by  Mr.  Foster,  seconded  bv 
Mr.  George,  ana  ordered,  that  the  owners  of  all 
rateable  hereditaments  in  that  parish  to  which  the 
4th  section  of  the  Poor  Bate  Assessment  and  Col- 
lection Act  1869  applied,  be  rated  to  the  Poor  Bate 
in  respect  of  sach  rateable  hereditaments,  instead 
of  the  occupiers ;  nnder  which  order  of  the  vestry 
owners  of  property  were  entitled  to  an  allowance 
of  15  per  cent,  from  the  full  amount  of  rate  pay- 
able by  ordinary  occupiers.  The  assistant  overseer 
stated  that  neither  he  nor  the  overseers  had  re- 
ceived any  notice  in  writing,  as  required  by  the 
4th  section,  sub-sect.  2,  of  the  Poor  Kate  Assess- 
ment and  Collection  Act  1869,  from  tbe  owner  of 
the  cottage  No.  91,  Yictoria-cottages,  that  he  was 
willing  to  be  rated  and  to  pay  the  rates  made  in 
respect  of  the  said  cottage,  whether  the  same  was 
occupied  or  not ;  and,  although  snch  notice  had 
not  oeen  given,  the  owner  Lad  been  allowed  a 
further  abatement  or  deduction  of  10  per  cent., 
makint;  together  an  allowance  of  25  per  cent,  from 
the  fall  amount  of  rate  paid  by  ordinary  occupiers. 
It  was  ohiected  to  the  appellant's  right  to  be  on 
the  list  of  voters  that  the  extra  10  per  cent,  was 
illegal,  as  no  notice  in  writing  had  been  given  by 
the  owner  to  the  overseers  that  he  was  willing  to 
he  rated  and  pay  the  rates  in  respect  of  cottage 
No.  91,  Yictoria-cottages,  whether  the  same  was 
occupied  or  not,  and  that  he  had  not  paid  an  equal 
amount  of  rate  in  the  pound  to  that  paid  by  an 
ordinary  occupier,  as  required  by  the  People's 
Representation  Act  1867,  sect.  3,  suh-sect.  4 

On  behalf  of  the  appellant  it  was  contended  that 
the  rate  having  been  paid  by  the  owner,  he  being 
rated  instead  of  the  occupier,  pursuant  to  the 
order  in  vestry,  such  payment  hy  the  owner  must 
he  considered  as  that  of  the  occupier,  by  virtue  of 
the  7th  section  of  the  Poor  Bate  Assessment  and 
Collection  Act  1869.  The  revising  barrister  held 
that  t):erB  was  no  proof  or  evidence  that  any 
written  notice  had  ever  been  given  by  the  o?mer 
to  the  overseers,  as  required  hy  sect.  4,  sub-sect. 
2,  of  the  Poor  Bate  Assessment  and  Collection  Act 
1869,  to  entitle  him  to  the  further  abatement  or 
deduction  of  10  per  cent.,  that  had  been  allowed 
to  the  owner  by  the  overseers,  and  therefore  the 
owner  was  not  entitled  to  the  extra  deduction  of 
10  per  cent.,  and  the  extra  allowance  of  10  per 
cent,  allowed  hy  the  overseers  to  the  owner  was  an 
illegal  allowance ;  and  that  ,the  appellant  had  not 
therefore,  on  or  before  the  20th  July  last,  bond 
fide  paid  an  equal  amount  in  the  pound  to  that 
payaole  hy  other  ordinary  occupiers  in  respect  of 


all  poor  rates  that  had  beoome  payable  by  bim  in 
respect  of  the  premises  oooapiea  by  him  np  to  the 
preceding  5th  Jan. ;  and  the  reviaine  barrister  ex- 
punged the  name  of  the  appellant  from  the  said 
fist.  Sect.  4^  sub-sect.  2,  of  the  Poor  Bate  Assess- 
ment and  Collection  Act  1869  (32  &  88  Yict.  c.  41 ) 
is  as  follows : 

The  vestry  of  any  pariah  may,  from  time  to  time,  order 
that  the  owners  of  j^teable  hereditaments  of  a  certain 
valne]  situate  withm  snoh  parish,  shall  be  rated  to  the 
poor  rate  in  respect  to  snoh  rateable  hereditaments, 
mstead  of  tbe  occupiers,  on  all  rates  made  after  the  date 
of  such  order ;  and  thereupon,  and  so  lon^  as  snoh  order 
shall  be  in  foroe,  the  following^  enactments  sbaU  have 
effect  [inter  aUa,  sub-sect.  2]  : 

If  the  owner  of  one  or  more  rateable  hereditaments 
shall  giYe  notice  to  the  overseers,  in  writing,  that  he  is 
willing  to  be  rated  for  any  term  not  being  less  than  one 
year  m  respect  of  all  such  rateable  hereditamentB  of 
which  he  is  the  owner,  whether  the  same  be  ooenpied  or 
not,  the  overseers  shall  rate  such  owner  accordingly;  and 
allow  to  him  a  further  abatement  or  deduction  not 
ezoeeding  15  per  centum  from  the  amount  of  the  rata 
during  the  time  he  is  so  rated. 

Sect.  7  of  the  same  Act  is  as  follows : 

Every  payment  of  a  rate  by  the  occupier,  notwith- 
standing tiie  amount  thereof  may  be  deducted  from  hia 
rent  as  herein  provided,  and  everv  payment  of  a  rate  by 
the  owner,  whether  he  is  himseu  rated  instead  of  the 
occupier,  or  has  agreed  with  the  occupier,  or  with  the 
overseers,  to  pay  such  rate,  and  notwithstanding  any 
allowance  or  aeduotion  which  the  overseers  are  em- 
powered to  make  from  the  rate,  shall  be  deemed  a  pay- 
ment of  the  full  rate  by  the  occupier  for  the  pnrxtoae  of 
any  qualification  or  fnuichise  which,  as  regaias  rating, 
depends  upon  the  payment  of  the  poor  rate. 

The  3rd  section,  sub-sect.  4  of  the  Representa- 
tion of  the  People  Act  1867  (30  &  31  Viot.  a  102) 
is  as  follows : 

Every  man  shall,  in  and  after  the  year  one  thousand 
eight  hundred  and  sixty-eight,  be  entitled  to  be  registered 
as  a  voter,  and,  when  registerod,  to  vote  for  a  member  or 
members  to  serve  in  Paniament  for  a  borough^  who  is 
qualified  as  follows;  (that  is  to  say)  [inter  aUa,  sub-fleet.  4] 
Has  on  or  before  the  twentieth  day  of  July  in  the  same 
year  hondjids  paid  an  equal  amount  in  the  pound  to  that 
payable  by  other  ordinary  occupiers  in  respect  of  aJl  poor 
rates  that  have  become  payable  by  him  up  to  the  preced- 
ing fifth  day  of  January  [in  respect  of  the  premises 
occupied  by  him]. 

If  the  oonrt  should  he  of  opinion  that  the 
amount  paid  by  the  owner,  after  deducting  the 
extra  allowance  of  10  per  cent,,  was  a  legal 
amount  without  any  notice  being  given  to  the 
overseers,  and  was  a  sufficient  payment  of  the  rate 
by  the  appellant  within  the  meaning  of  the  4di 
section  <x  the  People's  Bepresentation  Act  1867| 
sub-sect.  3,  the  name  of  the  appellant  was  to  be 
inserted  in  the  said  list.  The  names  of  280  other 
persons  whose  qualifications  were  similar  to  those 
of  the  appellant,  and  who  were  objected  to  on  the 
same  ground,  were  alsp  expunged  by  the  revisinir 
barrister,  and  their  appeab  were  consolidated 
with  the  principal  case. 

The  SoUdtoT'Qeneral  {Lewie  Ooward  with  him) 
for  the  appellant. — ^The  question  is  whether  the 
absence  of  notice  in  writing  to  the  overseers 
makes  the  deduction  of  the  extra  allowance  of  10 
per  cent,  illegal.  The  object  of  the  Poor  Bate 
Assessment  and  Collection  Act  1860  was  to  allow 
the  parish  to  enter  into  arrangements  with  the 
owners  of  certain  houses,  by  which  the  rates 
shall  be  paid  by  the  owner  instead  of  by  the 
occupier.  As  a  consideration  for  the  owner  doing 
so,  15  per  cent,  is  to  be  allowed  him  for  ooUeoting 
the  rate  from  the  tenant,  in  the  shape  of  rent,  so 
saving  the  parish  the  trouble  of   collecting  it; 
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and  as  a  farther  consideration,  if  the  owner  will 
undertake  to  pay  the  rate,  whether  the  house  be 
vacant  or  not,  an  additional  dednction  not  ex- 
ceeding 15  per  cent,  is  to  be  allowed  him.  Can 
the  mere  omission  of  a  notice  in  writing  disfran- 
chise the  tenant,  who  is  no  party  to  the  arrange- 
ment between  the  parish  and  the  owner,  and 
cannot,  therefore,  tell  whether  the  statute  has 
been  complied  ^ith  or  not  P  The  givinff  of  the 
written  notice  may  be  waived.  The  consideration 
for  the  deduction  is  not  the  giving  of  the  notice, 
but  the  agreeing  to  pay  the  rate  whether  the 
bouse  be  vacant  or  not.  [Lindlet,  J. — ^Tou  say 
that  the  decision  of  the  revising  barrister  amounts 
to  this,  that  the  notice  cannot  be  waived.]  Yes. 
He  cited 

Beg,  Y.  The  Mayor,  Ac,  of  KiAde/mwneUr,  20  L.  J. 
281,Q.B. 

Kingdon,  Q.C.  for  the  respondent. — The  question 
is,  whether  a  notice  in  writing  is  not  a  condition 
precedent  to  the  authority  to  make  the  allowance. 
A  notice  in  writing  is  very  necessary  to  protect 
the  overseers  and  parish.  It  is  not,  therefore,  a 
mere  formal  recpirement.  And  it  is  not  the  less 
necessary  to  be  m  writing  because  it  happens  to 
be  preliminary  to  an  agreement.  The  section 
says,  "  If  the  owner  .  .  .  shall  give  notice 
to  the  overseers,  in  writing  .  .  .  the  overseers 
shall  .  .  allow  to  him  a  further  abatement," 
ACi  which  is  equivalent  to,  No  abatement  shall  be 
allowed,  unless  there  is  notice  in  writinff.  Why 
should  that  provision  not  be  enforced,  if  it  can 
be  shown  to  have  a  reasonable  ground,  viz.,  to 
protect  the  overseers  and  parish  P  Durant  v. 
Withere  (2  Hop.  &  Colt.  202 ;  L.  Bep.  9  0.  P.  257) 
is  practically  the  same  case  as  this.  The  deduc- 
tion made  in  this  case  was  unauthorised  by  the 
statute,  and  was  consequently  not  one  which  is 
referred  to  in  the  7th  section  as  an  allowance  the 
overseers  are  empowered  to  make,  and  does  not 
therefore  come  within  the  protection  of  that 
section. 

The  SoUcUor-Cfeneral  in  reply.  —  Here  the 
notice  was  expressly  waived.  [Liiidlbt,  J. — Has 
a  parish  overseer,  acting  on  behalf  of  the  parish, 
power  to  waive  such  a  notice  P  Lord  Coleridge, 
C.J. — ^There  need  be  no  agreement  here ;  a  notice 
alone  is  necessary  under  this  section.  A  rich 
man  might  not  care  whether  any  further  deduc- 
tion was  made  or  not,  and  might  make  no  agree- 
ment. What  power  has  the  overseer  to  rate 
unequally  P]  Only  the  power  given  him  by  this 
statute.  But  the  notice  here  is  merely  preliminary. 
Deductions  authorised  to  be  made  are  any  deduc- 
tions made  by  agreement  between  the  owner  and 
the  parish,  subject  to  a  limit  as  to  the  amount. 
[CoLBAioes,  C.J. — ^The  statute  might  easily  have 
said  so.  Gbovs,  J. — By  sect.  8  there  may  be  a 
voluntary  agreement  between  the  owner  and  the 
parish  that  the  owner  shall  be  liable  for  the  poor 
rates,  and  shall  pay  them  whether  the  heredita- 
ment is  occupied  or  not,  and  that  the  parish  shall 
allow  him  a  commission  on  the  amount ;  and  suc^ 
agreement  is  to  be  "  in  writing."  Surely  that  is 
not  optional.  And  if  that  is  not,  why  should  the 
provision  that  the  notice  is  to  be  in  writing  be 
optional?  The  words  "in  writing"  would  be- 
come meaningless.]  The  whole  purview  of  the 
Act  shows  that  the  intention  of  the  Legislature 
was  to  preserve  the  franchise  to  the  occupier, 
where  the  owner  agrees  to  pay  the  rates.  By 
sect.  8  the  occupier  may  pay  them  and  deduct  the 


amount  from  his  rent,  where  the  owner  has 
omitted  to  pay,  after  agreeing  or  becoming  liable 
to  do  so.  By  sect.  19,  the  overseers  are  to  insert 
the  name  of  the  occupier  in  the  rate  book,  whether 
the  rate  is  collected  from  the  owner  or  occupier, 
and  the  occupier,  notwithstanding  his  name  has 
been  omitted,  is  to  be  entitled  to  every  qualifica- 
tion and  franchise  depending  upon  rating  in  the 
same  manner  as  if  his  name  had  not  been  so 
omitted.  If  the  full  rate  has  not  been  paid,  then 
notice  of  the  rate  in  arrear  should  have  been  given 
to  the  occupier,  for,  by  sect.  10,  "  Section  twenty- 
eight  of  tne  Bepresentation  of  the  People  Act 
1867,  with  respect  to  notice  to  be  given  of  rates 
in  arrear,  shall  apply  to  occupiers  of  premises 
capable  of  conferring  the  parliamentary  franchise, 
although  the  owners  of  such  premises  have  be- 
come liable  for  the  rates  assessed  thereon  under 
the  provisions  of  this  Act."    He  cited 

Flateher  v.  Boodle,  Hop.  A  Phil.  288 ;  11  L.  T.  Bep. 
N.  S.  690. 

Lord  CoLEftiDOE,  C.J. — ^The  question  whether 
the  deduction  in  this  case  was  properly  allowed 
depends  on  what  is  the  correct  construction  of 
sect.  3,  sub-sect.  4,  of  32  &  33  Vict.  c.  41, 
which  enacts  as  follows :  [reads  the  section,  vide 
8up.^  It  might  be  urged  that  the  person  affected 
was  the  occupier  and  not  the  owner,  and  that  to 
take  away  the  franchise  from  the  former  would 
be  punishing  him  for  what  it  was  out  of  his  power 
to  prevent.  The  courts,  however,  have  nothing 
to  do  with  the  effect  of  an  Act  of  Parliament ; 
their  only  function  is  to  construe  it,  and  Parlia- 
ment can  then  make  any  alteration  which  may 
seem  desirable.  But  there  is  another  answer  to 
such  a  contention ;  the  Act  gives  the  voter  certain 
privileges  depending  on  rating  which  he  would 
otherwise  not  have  been  entitled  to,  and  as  he 
gets  the  benefit  he  must  accept  the  accom- 
panying burden.  I  am  of  opinion  that,  accord- 
ing to  the  correct  construction  of  the  Act, 
our  judgment  must  be  for  the  respondent. 
Sect.  4  provides  that  the  owner  of  occupied 
tenements  of  a  certain  value  may  be  compulsorily 
rated  instead  of  the  occupiers,  and  sub-sect.  2 
allows  an  extra  deduction  where  the  owner  gives 
a  notice  in  writing  of  his  willingness  to  be  rated 
in  respect  of  unoccupied  tenements.  In  my 
opinion  the  notice  here  mentioned  must  be  in 
writing  just  as  much  as  the  voluntary  agreement 
for  the  same  purpose,  mentioned  in  the  preceding 
section  (sect.  3),  must  be  in  writing ;  and  I  think 
that  its  being  so  is  a  condition  precedent  to 
allowing  the  deduction.  The  words  of  the  Act 
are  plain,  conferring  a  power  on  the  overseers  in 
a  particular  event,  which  event  has  not  arisen. 
As  to  the  contention  that  the  overseers  had  power 
to  waive  the  notice  in  writing,  there  is  nothing  in 
the  Act  to  warrant  it,  and,  as  the  overseers  occupy 
a  public  character,  there  are  good  reasons  why 
they  should  not  have  such  a  power  given  them. 
This  view  is  supported  by  sect.  7,  which  says  that 
the  occupier  snail  be  entitled  to  the  franchise 
when  the  owner  pays  the  rates,  notwithstanding 
any  allowance  which  the  overseers  are  "em- 
powered to  make."  The  word  "empowered" 
must  mean  legally  empowered.  The  Act' says 
that  rating  may  be  uneaual  under  certain  con- 
ditions, and,  those  conditions  not  having  been 
complied  with,  the  overseers  were  not  empowered 
to  allow  the  abatement,  and  the  decision  of  the 
revising  barrister  ought  to  be  affirmed. 
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Obovb,  J. — I  am  also  of  opinion  that  the  deci- 
sion of  the  revising  barrister  oaght  to  be  affirmed. 
For  a  long  time  daring  the  argument  I  was  of  a 
different  opinion,  the  reason  being  that  I  thought 
that  it  was  assumed  by  the  learned  counsel  on 
both  sides  that  the  agreement,  mentioued  in  the 
3rd  section  of  the  Act,  might  be  a  verbal  agree- 
ment.   Looking  only  to  the  words  at  the  beginning 
of  that  section  as  to  the  hereditaments  to  which  it 
is  to  apply,  and,  passing  over  the  intermediate 
words,  to  those  at  the  end,  '*  the  overseers  may, 
subject  nevertheless  to  the  control  of  the  vestry, 
a^ree  with  the  owner  to  receive  the  rates  from 
him,  and  to  allow  to  him  a  commission  not  exceed- 
ing 25  per  cent,  on    the  amount  thereof,"  the 
agreement  there  referred  to  might  be  a  verbal  one. 
If  that  had  been  the  case,  then  it  might  be  con- 
tended that  sects.  7  and  8  would  preserve  the 
franchise  to  the  occupier  wherever  tnere  waa  an 
understanding  that  the  owner  should  pay  the 
rates,  and  would  not  depend  upou  any  preliminary 
matter  such  as  a  notice  having  been  given   in 
writing.     If  the   agreement  in  the  3rd  section 
need  not  be  in  writing,  then  the  7th  section  says 
that  "  every  payment  of   a  rate  by  the  o?nier, 
whether  he  is  himself  rated  instead  of  the  occu- 
pier, or  has  agreed  with  the  occupier  or  with  the 
overseers  to  pay  such  rate,  and  notwithstanding 
any  allowance  or  deduction  which  the  overseers 
are  empowered  to  make  from  the  rate,  shall  be 
deemed  a  payment  of  the  full  rate  by  the  occupier 
for  the  purpose  of  any  qualification  or  franchise,'* 
&o.    Now,  if  the  words  '*  agreed  to  "  there  referred 
to  a  verbal  agreement,  it  would  show  that  the 
substance  and  not  the  formalities  were  to   be 
looked  to,  and  that,  therefore,  the  notice  in  writ- 
ing was  a  preliminary,  and  its  absence  could  not 
affect  the  franchise  of   the  voter.     But,  upon 
reading  the  3rd  section  through,  I  find  that  the 
agreement  there  provided  for  is  expressly  to  be 
"  in  writing."     So  that  it  was  the  intention  of  the 
Legislature  that  there  should  be  in  the  one  case  a 
definite  agreement  in  writing,  in    the    other    a 
definite  notice  in  writing,  before  any  deduction  is 
made  by  the  overseers.    That  that  is  the  construc- 
tion of  sect.  3  is  clear.     The  words  are :   "  In  case 
....  the  owner  of  such  hereditament  is  willing 
to  enter  into  an  agreement  in  writing  with  the 
overseers  to  become  liable  to  them  for  the  poor 
rates  assessed  in  respect  of  such  hereditament,  for 
any  term  not  being  less  than  one  year  from  the 
date  of  such  agreement,  and  to  pay  the  poor  rates 
whether  tbe  hereditament  is  occupied  or  not,  the 
overseers  may,"  &o.     There  can  be  no  "such 
agreement"    except    the    agreement    previously 
mentioned  which  is  to  be  in  writing.    In  that  way, 
all  the  words  of  the  sections  become  sensible,  and 
read  into  one  another.    The  fair  reading  of  the 
3rd  section,  is  that  if  the  overseers  are  willine 
they  may  enter  into  an  agreement  in  writing  with 
the  owner,  for  any  term  not  less  than  one  year 
fiom  the  date  of  such  agreement,  to  allow  him  a 
commission  in  consideration  of  his  becoming  liable 
for  the  rates.    On  any  other  construction,  you 
give  no  meaning  to  the  words  *'  such"  and  "  in 
writing."    Then  sect.  4,  sub-sect.  1,  enacts  that 
"  tbe  overseers  shall  rate  the  owners  instead  of  the 
occupier?,  and  shall  allow  to  them  an  abatement 
or  deduction  of  15  per  cent,  from  the  amount  of 
the  rate."    And  by  sub-sect.  2,  "  If  the  owner  of 
one  or  more  such  rateable  hereditaments  shall  give 
notice  to  the  overseers  in  writing  that  he  is  will- 


ing to  be  rated  for  aziv  term  not  being  less  than 
one  year  in  respect  of  all  such  rateable  heredita- 
ments of  which  he  is  the  owner,  whether  the 
same  be  occupied  or  not,  the  overseers  shall 
rate  such  owner  accordingly,  and  allow  to  him  a 
further  abatement  or  deduction  not  exceeding 
15  per  cent,  from  the  amount  of  the  rate  during 
the  time  he  is  so  rated."  Under  the  3rd  section, 
it  is  optional  with  the  overseers  to  agree  or  not, 
and  the  agreement  must  be  in  writing.  Under 
the  4th  section,  all  that  the  overseers  are  to  do  is 
imperative,  except  as  to  the  amount  of  the  abate- 
ment which  they  will  allow,  and  the  notice  by  the 
owner  is  required  to  be  in  writing.  In  the  first 
instance,  where  the  matter  is  optional,  there  is  to 
be  an  agreement  in  writing ;  in  the  second,  where 
it  is  imperative,  the  owner  is  to  give  a  notice  in 
writing.  The  notice  becomes  much  more,  there- 
fore, than  a  mere  preliminary,  or  a  merely  formal 
matter,  its  object  being  to  enable  the  overseers  to 
have  a  voucher  for  the  abatement  which  they  are 
compelled  to  allow.  "  The  overseers  shall  .  .  • 
allow,"  &c,,  but,  on  a  condition,  viz.,  that  "  the 
owner .  .  .  shall  give  notice  to  the  overseers  in 
writing ;"  that  is  a  substantive  requisite,  and  one 
to  which  a  meaning  can  be  attached.  I  think 
such  a  requisite  as  that  cannot  be  waived  by  a 
parish  officer  acting  on  behalf  of  the  parish. 

LiNDLET,  J. — I  am  of  the  same  opinion.    The 
question  is,  whether  the  landlord  has  paid  the 
rates  in  such  a  manner  as  to  entitle  theoooupier  to 
vote.    That  depends  upon  two  questions:  first, 
upon  the  true  construction  of  the  Act  of  Parlia- 
ment (32  &  33  Vict.  c.  41) ;  and,  secondly,  upon  the 
power  of  the  overseers  to  waive  the  notice   in 
writing  by  the  owner  provided  for  by  that  Act. 
As  to  the  first  point,  I  do  not  think  that  there  can 
be  any  doubt.    I  have  heard  no  explanation  of  the 
words  "  willing  to  enter  into  an   agreement  in 
writing "  in  the  3rd  section ;  but  I  oan  have  no 
doubt  that  the  subsequent  words  of  that  sectioa. 
''from  the  date  of  such  agreement,"  refSsr  to  an 
agreement  in  writing.    Then,  by  sect.  4,  a  "  notice 
in  writing  "  is  clearly  to  be  given  by  the  owner 
before  any  allowance  is  made  to  him  by  the  over- 
seers.   But  it  does  not  follow  to  my  mind  that 
such  a  notice  could  not  be  waived.    Apart  from 
the  power  of  waiving,  the  provision  is  quite  dear ; 
and  additional  light  is  thrown  upon  sects.  3  and  4 
by  sect.  7.     Then,  as  to   the    second  question, 
whether  it    is  competent  for    the   overseers    to 
waive    the   giving    of   a   notice  in   writing,    at 
first    I    certainly  thought   that    this    might   be 
waived,    and  that  the  giving  of  the   notice    in 
writing  was  merely  preliminary,  and   could  be 
dispensed  with.    But  the  answer  to  that  is,  that 
the  overseers  are  not  acting  for  themselves,  but 
are  public  officers.    Unless  they  could  in  every 
case  produce  either  an  agreement  in  writing  or 
eUe  a  notice  in  writing,  the  parish  for  which  they 
act  might  be  involved  in  endless  disputes  and 
endless  lawsuits.    It  is  true  that  in  Ijeonard  v. 
dUowaye  (48  L.J.  81,  G.  P.),  we  held  ihe  other  day 
that  overseers  could  waive  compliance  with  the 
condition  of  6  Vict.  c.  18,  s.  5,  as  to  sending  in 
a  claim  before  the  20th  July ;  but  the  language  ia 
very  different  here,  and  I  am  of  opinion  tnat  the 
overseers  cannot  waive  this  matter,  and  that  this 
appeal  must  be  dismissed. 

Appeal  dismissed  toiih  eosis. 

Solicitor  for  appellant,  0.  T.  PhUUps  ;  for  respon- 
dent, T,  Durant,  agent  for  B,  0.  Durani,  Windsor. 
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SITTINGS  AT  WESTMINSTER. 

Deo.  9  and  10, 1878. 

(Before  Bbamwzll,  Bbbtt,  and  Cotton,  L.JJ.) 

Bb6.  on  the  prosecation  of  The  London  and 
No&TH  -  Western   Railway    Cohfant    v.    The 

OVEBSESBS  OP  THE  ToWNSHIP  OP  THE  FOBBION  OP 

Walsall  and  othebs.  (a) 

Bating — Public  health — Borough — Town  council — 
Local  Acts— Public  Health  Act  1872  (35  <^  36 
Vid,  c.  79),  88.  7, 16 — Sanitary  Law  Amendment 
Act  1874  (37  ^  38  Vict.  c.  89),  s.  S— Public 
HeaUh  Act  1875  (38  ^  39  Vict.  c.  55),  88,  207,  211. 

By  a  privale  Act,  paaeed  in  1848,  Im/jprovement 
Commissionere  were  a/ppovnted  with  powers  to 
carry  out  certain  im/prov&tnents  for  sanitary 
purposes  in  a  district  comprising  part  of  the 
municipal  borough  of  Walsall  a/nd  part  of  the 
town  of  WalsaJl  outside  the  borough.  The  Act 
gave  the  commissioners  power  to  levy  a  rale  for 
defraying  the  expenses  incurred  in  carrying  the 
Ad  into  execution,  and  provided  thai  the  occupiers 
of  land  used  as  a  public  railway  in  the  district 
shoidd  be  assessed  at  one-fourth  only  of  its  annual 
value.  The  Public  Health  Act  1872  made 
boroughs  urban  sanitary  districts,  and  the 
council  of  a  borough  the  urban  sanita/ry  autho' 
rity ;  and  by  sect.  7  (and  sect,  3  of  the  Sanitary 
Law  Amendment  Act  1874)  all  the  powers,  duties, 
and  obligations  with  respect  to  sanitary  purposes 
of  bodies  havinq  jurisdiction  under  a  local  Act 
were  transferred  to  the  urban  sanitary  authority 
of  ihe  district. 

Sect.  16  of  the  Act  o/1872  provides  that  all  expenses 
incurred  or  payable  oy  an  urban  sanitary 
authority  under  the  Sanitary  Acts  shall,  where 
the  Local  Chvemment  Acts  were  not  in  force  at 
the  passing  of  the  Act,  be  defrayed,  in  the  case  of 
the  council  of  a  borough,  out  of  ihe  borough  fund 
or  borough  rate. 

By  sect.  207  of  the  Public  Health  Act  1875  aU 
expenses  incurred  or  payable  by  an  tirban 
authority  in  the  execution  of  the  Act  .  .  .  shall 
be  charged  on  and  defrayed  out  of  the  district  fund 
and  general  district  rate  leviahle  by  them  under 
the  Ad,  extept  thai,  if  in  any  distrid  the  expa^es 
incurred  by  an  urban  authority,  being  the  council 
of  a  borough,  in  the  execution  of  the  Sanitary 
Ads,  were  at  the  time  of  the  passing  of  the  Act 
payable  out  of  the  borough  fund  or  borough  rate, 
then  the  expenses  incurred  by  that  authority  in 
the  execution  of  the  Act  shall  be  charged  on  and 
defrayed  out  of  the  borough  fund  or  borough  rale. 
Sect.  211  provides  that  the  occupiers  of  land  used 
as  a  railway  shall  be  assessed  at  one-fourth  only 
of  Us  annual  value.  By  an  Ad  passed  on 
me  ISth  July  1876  the  boundaries  of  the 
m/unidpcd  borough  of  Walsall  were  enlarged  and 
made  to  indude  that  part  of  the  commissioners' 
distrid  which  was  previovshf  ouiside  the  borough, 
and  the  corporation  was  dedared  to  be  tlie  sani 
iary  authority  throughoul  the  borough  as  extended. 
The  appellants  were  the  occu/piers  of  a  railway 
within  the  limits  of  the  extended  borough.     On 

(a)  Bflportod  by  W.  AprLiioVa  Eia.,  Bu!riBter<at-Law. 


the  1st  Dec.  1876  the  corporation  made  a  borough 
rale  to  provide  for  sanitary  expenses,  and 
assessed  the  appellants  at  the  fitU  rateable  vodue 
of  their  land. 
Held  {affirming  the  decision  of  the  Queen's  Bench 
Division,  Mellor  and  Lush,  J  J.),  thai  ihe  cor- 
poration,  in  respect  of  sanitary  purposes  within 
the  extended  borough,  had  only  power  to  m^ke 
a  general  distrid  rate,  and  to  assess  the  appellants 
at  one-fourth  of  the  net  annual  value  of  their 
land  used  as  railway. 

Appeal  from  a  decision  of  the  Queen's  Bench 
Division. 

This  was  a  case  stated  on  an  appeal  against  a 
borouffh  rate  laid  on  that  part  of  the  foreign  of 
Walsall  which  is  situate  within  the  municipal 
borough  of  Walsall. 

The  Queen's  Bench  Division  afllrmed  the  order 
of  the  court  of  quarter  sessions. 

The  case  is  reported  and  the  special  case  set  out 
35  L.  T.  Eep.  N.  S.  626. 

The  town  council  appealed,  and  the  case  oamo 
on  for  hearing  on  Feb.  5, 1878,  when  the  objection 
was  taken  for  the  railway  company  that  no  appeal 
would  lie  from  the  decision  of  the  Queen's  Bench 
Division.  The  Court  of  Appeal  (Cockburn,  C.J., 
Bramwell,  Brett,  and  Cotton,  L.JJ.)  took  time  to 
consider,  and  on  the  18bh  May  delivered  judgment, 
holding  (Bramwell  and  Cotton,  L.JJ.  dissenting) 
that  no  appeal  would  lie  (reported  36  L.  T.  Bep. 
N.  S.  665).  The  town  council  appealed  from  this 
decision  to  the  House  of  Lords,  and  they  reversed 
the  judgment  of  the  Court  of  Appeal,  and  re- 
mitted the  case  to  the  Court  oi  Appeal  for 
hearing.  (The  case  in  the  House  of  Lords  is 
reported  39  L.  T.  Rep.  N.  S.  453.) 

H&rscheH,  Q.C.  and  Anstie  for  the  corporation 
(the  appellants). 

Bosanquet  and  N,  NeviU  for  the  London  and 
North- Western  Railway  Company  (the  respon- 
dents). 

The  arguments  were  the  some  as  in  the  court 
below,  and  sufficiently  appear  in  the  judgments 
(post). 

Brahwell,  L.J. — I  think  this  judgment  should 
be  affirmed.  I  speak  with  great  reserve  and  hesi- 
tation on  the  subject,  because  of  one's  utter  un- 
familiarity  with  the  subject-matter  of  cases  like 
this,  which  come  on  appeal  from  magistrates  at 
quarter  sessions,  and  involve  a  consideration  of 
the  proceedings  of  bodies  such  as  local  boards  and 
sanitary  authorities.  The  question,  as  far  as  I 
understand  it,  turns  first  upon  the  207th  section 
of  the  Act  of  1875,  which  says  that  "  all  expenses 
incurred  or  payable  by  an  urban  authority  in  the 
execution  of  this  Act,  and  not  otherwise  provided 
for,  shall  be  charged  and  defrayed  out  of  the  district 
fund  or  general  district  rate  leviable  by  them 
under  this  Act,  subject  to  the  following  excep- 
tions." So  far  the  section  would  comprise  the 
present  case,  unless  any  one  of  the  exceptions  ap- 
plies. Now,  it  is  said  to  be  within  this  exception : 
"  That  if  in  any  district  the  expenses  incurred  by 
an  urban  authority,  being  the  council  uf  a  borough, 
in  the  execution  of  the  Sanitary  Acts,  were,  at  the 
time  of  the  passing  of  this  Act,  payable  out  of  the 
borough  fund  or  borough  rate,  then  the  expenses 
incurred  by  that  authority  in  the  execution  of  this 
Act  shall  be  charged  on  or  defraved  out  of  the 
borough  fund  or  borough  rate."  That  provision, 
of  course,  requires  it  to  be  ascertainea  whether 
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at  the  time  of  the  passing  of  the  Act  of  1875, 
these  expenses  were  payable  out  of  the  boroagh 
rate.     I^ow,  I  am  of  opinion  that  they  were  not, 
and   upon   this    ground:    that   the  joint  effect 
of  sects.    7   and    16    of    the   Aot   of  1872    is, 
either  that  the   power  of  the   commissioners  to 
make  rates  for  the  district  marked  bine  remained 
up  to  1875,  and  that  the  town  coancil  had  no 
power  to  make  any  rate  for  sanitary  porposes 
within  that  district,  or  that  the  town  council  only 
succeeded  to  and  got  the  power  which  the  com- 
missioners had  before — that  is  to  say,  the  power 
to  make  a  rate  for  sanitary  purposes  within  the 
area  of  the  commissioners'  district.    That  is  the 
conclusion  I  have  come  to.    That  difficulties  might 
certainly  arise  before  the  Act  of  1875  came  into 
force  I  can  well  imagine;   but  there  is  this  in 
favour  of  mv  conclusion — and  it  is  a  consideration 
which  may  be  fairly  borne  in  mind  in  considering 
this  question — ^that  the  construction  contended  for 
by  the  town  council  would  shift  the  burden  which 
previously  existed,  and  would  heighten  and  aug- 
ment the  obhgations  of  the  defendants,  who  are 
the  owners  of  such  property  as  is  referred  to  in 
the  exemption  clauses  relied  upon  by  the  railway 
company,  in  ease  of  the  burden  upon  the  other 
ratepayers.    No  reason  can  be  given  why  that 
should  be  done,  and  I  cannot  but  think  upon  the 
general  view  of  the  Acts  of  Parliament  that  it  was 
not  intended  to  be  done.    I  think  that  the  inten- 
tion of  the  Legislature  in  passing  the  207th  sec- 
tion was  that,  where  the  borough  rate  had  previ- 
ODsly  borne  the  whole  of  the  sanitary  expenses,  it 
was  to  continue  to  do  so ;  but  where  it  had  borne 
none,  or  only  a  part  of  them,  it  was  not  to  bear 
any  of  them,  or  only  to  bear  that  part  of  them,  in 
future,  but  a  district  rate  was  to  be  made.    If  the 
borough  rate  had  borne  some  only  of  these  expenses 
it  would  be  just  and   reasonable  tiiat  it  should 
bear  those  only  in  the  future,  because  otherwise 
it  might  happen  that  there  would  be  an  unjust 
shifting  of  liability.    Whether  it  was  right  in  the 
first  instance  to  have  certain  property  assessable 
at  one-fourth   of    its   real  value  is   a  question 
we  have  not  to  inquire  into.    It  had  been  done 
for  years,  and  property  in  the  borough  had  conse- 
quently obtained  an  increased  value.    The  effect 
of  the  construction  suggested  by  the  appellants 
would    be  to  make    the   property   specified    in 
sect.  40  of  the  private  Act  of  less  comparative 
value  than  it  was   before.    No  reason  has  been 
given  why  this  should  be  done,  and  I  do  not  think 
the  Legislature  intended  to  do  it. 

Brett,  L.  J. — It  seems  to  me  that,  in  order  that 
the  plaintifis  may  succeed  in  this  case,  we  must 
find  that  in  the  present  existing  borough  of  Wal- 
sall the  expenses  in  respect  of  sanitary  matters 
can  only  be  provided  for  by  a  general  district  rate, 
and  that  no  part  of  them  is  payable  out  of  the 
borough  fund.  I  am  quite  aware  that  the  question 
is  not  Drought  before  us  exactly  in  that  form ;  but 
that  would  have  been  the  form  of  the  plaintiffs' 
objection  if  the  parties  had  not  come  to  an  agree- 
ment. The  prouer  application  would  then  have 
been  to  quash  tne  borough  rate,  but  by  arrange- 
ment the  parties  do  not  ask  that  the  rate  should 
be  quashed,  but  they  confine  themselves  to  asking 
for  a  judgment  which  shall  decide  whether  or  not 
the  plaintiffs  are  only  liable  to  be  rated  to  the 
extent  of  one-fourth  of  the  net  annual  value  of 
their  railway  within  the  borough.  Nevertheless  it 
seems  to  me  that,  in  order  to  work  this  caue  out, 


we  must  hold  that  all  sanitary  expenses  within  the 
whole  borough  of  Walsall,  including  the  added 
part,    are   payable    out    of  a    general    distriot 
rate,  and  not  out  of  the   borough   fund,  and  I 
am  of  opinion  that  they  are  so  payable.     Now, 
I  shall   venture  to  take  the  case  in  an  inverse 
way  to  that  in  which  the  Lord  Justice  has  taken 
it.    It  seems  to  me  that  in  the  borough  of  Walsall 
fh)m  1848  to  1872  there  were  two  authorities. 
One  was  the  town  council  acting  for  the  whole 
borough,  which  at  that  time  included  all  the  part 
marked  blue  on  the  map,  and  not  the  pink  part 
which  was  within  the  commissioners*  diatrict,  and 
has  since  been  added  to  the  borough;   and  the 
other  was  the  body  composed  of  the  Improvement 
Commissioners  wno  acted  for  the  blue  part  and 
the  pink.    Now,  the  town  council  at  that  tima 
might,  and  I  suppose  did,  form  or  make  a  borough 
fund  by  making  a  borough  rate ;    but  that  would 
be  done  under  the  Municipal  Corporations  Act 
and  for  the  purposes  of  that  Act,  and  those  pur- 
poses only.    They  had  nothing  to  do  with  sanitary 
expenses.    At  that  time  the  only  real  town  within 
the  borough  was  that  which  was  contained  in  the 
blue  part,  the  part  of  the  borough  comprised  ia 
the  commissioners'  district.      The  town  extended 
beyond  the  borough  that  was  contained  in  the 
blue  to  the  pink,  the  part  added  to  the  borough  in 
1876,  but  by  the  local  Act  of  1848  there  were  com- 
missioners to  act  for  that  which  was  the  real  town* 
namely,  the  blue  and  not  the  pink.    By  other 
statutes  which  were  incorporated  with  that  Act  of 
1848    they  had    the    control,   not   only    for   all 
sanitary  purposes,  but  for  other  purposea  which 
generally  are  now  incorporated  into  Sanitary  Acts. 
In  respect  therefore  of  the  sanitary  purpoaes  and 
the  sanitary  expenses  by  virtue  uf  the  incorpor- 
ation of  the  other  Acts  with  the  Act  of  1848,  these 
commissioners  were  the  persons  to  provide  for  the 
sanitary  expenses,  and  they  did  so  by  levying  a 
district  rate ;  that  is  to  say,  they  provided  for  them 
by  levying  a  rate  upon  the  blue  and  pink  districts. 
But  that  rate,  by  the  section  of  the  Act  of  1848,  with 
regard  to  the  property  of  railway  companies,  gave 
them  what  has  been  called  a  limitation;  that  ia,  that 
a  rate  levied  in  order  to  raise  that  fund  under  the 
Act  of  1848  was,  with  regard  to  railways,  to  be 
levied  only  upon  one-fourth  of  the  net  annual  valne. 
That  seems  to  me  to  have  been  the  state  of  things 
from  Dea  1848  to  Jan.  1872,  and  then  the  general 
Public  Health  Act  of  1872  was  passed.    Now  I 
agree  with  the  judges  of  the   Queen's   Bench 
Division,    that   it  is  not  necessary  to  consider 
whether  the  commissioners  remained  aa  the  sani- 
tary authority  within  the  blue  and  pink  part  of 
the  district  under  the  Act  of  1872,  or  whether 
their  authority  was  given  within  the  blue  distriot 
to  the  town  council.    If  they  still  remained  the 
authority  within  the  blue  district,  it  seems  to  me 
that  they  would  remain  the  authority  in  respect 
of  the  sanitary  expenses  incurred  in  the  blue  and 
pink  districts ;  but  if  they  were  not,  and  if  their 
authority  passed  to  the  town  council  with  respect 
to  the  blue  part,  it  seems  to  me  that,  although 
their  authority  passed,  the  same  power  which  they 
had  was  merely  transferred,  and  that  I    thiuK 
follows  from  the  words  which  are  contained  in 
sect.  7  of  the  Act  of  1872,  or  rather  it  may  be 
said  in  sect.  3  of  the  Act  of  1874,  which  is  an  ex- 
position and  explanation  of  sect.  7  of  the  Act  of  187^ 
The  words  of  sect.  3  are,  "  All  the  powers,  rights, 
duties,  capacities,  liabilities,  and  obligations  of  the 
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anthorit]r  baying  jurisdiction  under  a  local  Act  in 
the  distriot  of  an  urbui  sanitary  anthoritj  at  the 
time  of  passing  of  the  principal  Act,  so  far  as  they 
or  any  of  them  related  to  sucn  purposes,  not  "  were 
altered,"  but  "  were  transferred  to  and  became 
attached  to  the  urban  sanitary  authority.'*  That 
18  to  sa;^,  aU  the  powers,  in  this  borough,  of  the 
commissioners  within  the  blue  part,  are  transferred 
to  and  become  attached  to.  upon  the  hypothesis, 
the  town  council.  If  the  powers  of  the  commis- 
sioners— the  powers  which  they  had  when  in  the 
bine  part — were  only  to  make  a  district  rate  and  to 
make  a  district  rate  containing,  with  respect 
to  railways,  the  limitation  for  which  the  plain- 
tiffs contend,  then  those  powers  only  passed.  If 
that  be  true,  the  state  of  the  borough  of  Walsall 
from  1872  to  1875  was  this :  The  town  council 
was  still  the  authority  to  make  the  borough  fund 
—that  is,  the  borongh  fund  proper — applicable 
to  the  purposes  of  a  borough  fund  unaer  the 
Municipal  Uorporations  Act.  They  were  the  muni- 
cipal authorities  and  also  the  sanitary  authority 
throughout  the  whole  borough.  With  regard  to 
the  parts  of  the  borough  which  were  not  within 
the  blue  (the  part  of  the  borough  contained  within 
the  commissioners'  district),  they  were  the  sani- 
tary authorities  under  the  Act  of  1872,  irrespectiye 
of  the  Act  of  1848,  and  they  would  haye  the  power 
within  that  part  of  the  borough  of  the  sanitary 
authority  not  circumscribed  by  the  local  Act  of 
1848 ;  but  as  to  that  part  of  the  borough  which 
was  within  the  blue,  and  which  after  all  was  the 
main  built  (mrt  of  the  borough,  and  therefore  the 
portion  in  respect  to  which  me  sanitary  expenses 
would  be  the  largest,  they  were,  upon  the  hypo- 
thesis, the  sanitary  authority,  but  they  only  had 
the  power  of  the  commissioners  transferred  to 
them  by  sect.  3.  Therefore,  within  the  blue  part 
they  would  not  haye  the  larger  authority,  but  only 
the  authority  of  the  commissioners — ^that  is,  to 
leyy  a  district  rate  for  sanitary  purposes.  So 
that  in  the  borough  of  Walsall  at  that  time  you 
still  had  only  a  borough  fund  and  a  district  rate 
—a  borough  rate  throughout  the  whole  borough 
for  municipal  purposes  proper,  and  a  borough 
rate  liable  to  pay  the  sanitary  expenses  incurred  in 
a  part  of  the  oorough  not  within  the  blue  part  or 
old  district  of  the  commissioners ;  but  you  had  a 
district  rate  for  sanitary  purposes  to  be  laid  and 
applied  by  the  town  council  within  the  blue  part. 
Now,  it  is  obyious  that  such  a  state  of  things 
must  haye  brought  about  the  greatest  possible 
difficulty,  and  it  would  seem  a  forcible  argu- 
ment to  say  that  those  difBculties  were  insur- 
mountable, and  that  they  were  so  great  that 
we  ought  not  to  suppose  that  the  Legis- 
lature meant  them  to  exist,  and  that,  there- 
fore, we  ought  to  put  a  different  interpretation 
on  the  statute.  But  it  seoms  to  me  sect.  83  oi 
the  statute  of  1872  giyes  a  key  to  the  whole 
difficulty,  and  1  agree  with  my  learned  brethren 
in  the  Diyisional  Court  of  Queen's  Bench  that 
that  section  is  of  the  greatest  importance.  Sect. 
43  is  of  importance  as  concerning  the  continued 
existence  of  the  local  Act ;  but  sect.  33  has  this 
importance  to  my  mind,  that  it  was  a  mode  by 
which  the  difficulties  might  haye  been  mec.  It 
gives  power  to  the  Lo^l  (Government  Board 
to  interfere,  and  if  an  application  had  been 
made  to  the  Local  Gk>yemment  Board  in 
London  by  the  inhabitants  of  Walsall,  and  it 
had  been  shown  to  them  that  the  Aot  of  1848, 


if  it  was  allowed  to  exist  in  its  full  force, 
made  it  almost  impossible  for  the  town  council  to 
meet  the  sanitaiy  expenses  of  the  whole  boroughi 
then  the  Local  Government  Board  might  have 
altered  and  repealed  the  local  Act  of  l^S,  but  if 
they  had  so  repealed  it  justice  would  haye  required 
that  they  should  have  repealed  it  on  terms.  At 
all  events  there  was  a  power,  and  that  power 
might  have  been  called  into  play,  but  it  never 
was.  Therefore  the  difficulty  remains,  no  doubt, 
but  that  difficulty  might  have  been  met.  Now, 
that  was  the  state  of  the  borough,  as  it  seems  to 
me,  up  to  the  year  1875.  Then  it  has  been  ad- 
mitted that  the  plaintiffs'  contention  is  right 
unless  the  case  of  the  borough  of  Walsall  is 
brought  within  the  first  exception  of  the  207th 
section  of  the  Act  of  1875 ;  and  unless  the  case  is 
brought  within  that  exception  it  is  within    the 

general  enactment  with  which  the  207th  section 
egins.  If  it  is  within  the  general  enactment, 
then  all  the  expenses  incurred  or  payable 
by  the  urban  authority  in  the  execution  of  the  Aot 
of  1875 — that  is,  by  the  town  oouncil — are  to  be 
charged  on  and  defrayed  out  of  the  district  tund  and 
general  district  rate.  Now,  to  my  mind,  the  cir- 
cumstances necessary  to  bring  it  within  the  excep- 
tion to  the  Act  of  lo75  are  wanting ;  and  I  there- 
fore think  that  it  is  not  within  the  first  excep- 
tion. If  it  is  not,  but  is  within  the  general  enact- 
ment of  the  207th  section,  then  in  the  borough 
of  Walsall   after    the   passing   of   the   Ace   of 

1875,  aU  sanitary  expenses  are  to  be  paid 
out  of  a  district  fund  or  general  district  rate 
to  be  made  according  to  that  statute.  After  the 
Act  of  1875  the  state  of  the  borough  of  WalsaU 
was  this :  The  town  council  was  the  only  sanitary 
authority.  The  town  council  under  the  Municipal 
Corporations  Act  was  the  sanitary  authority  for 
the  whole  borough  and  it  oould  raise  a  borough 
fund  for  municipal  purposes  under  the  Municipal 
Corporations  Act,  as  it  always  could,  but  through- 
out the  whole  borough  it  was  bound  to  pay 
the  expenses  incurred  by  sanitary  proceedings 
out  of  a  district  fund  and  general  district  rate ; 
that  is  to  say,  it  was  bound  to  make  a  rate  upon 
the  whole  borough  in  respect  of  sanitary  pur- 
poses. Then,  by  sect.  211  of  the  same  statute,  if 
there  was  to  be  a  general  district  fund  and  general 
district  rate  for  the  whole  borough,  there  was  also 
to  be  the  limitation  with  recrard  to  ratine  railway s 
throughout  the  whole  borough.  Now,  as  to  the 
question  under  the  Act  of  1875,  it  seems  to  me 
tnat  the  borough  rate  made  by  the  defendants  was 
bad,  and  in  strict  law  ought  to  be  quashed,  and 
that  there  ought  to  have  oeen  in  respect  of  all 
sanitary  purposes  a  general  district  rate,  and  that 
under  that  district  rate  this  railway,  in  respect  of 
its  whole  length  throughout  the  whole  borough, 
ought  only  to  be  liable  to  be  rated  on  one-fourth  . 
of  the  net  annual  value.    Then  comes  the  Act  of 

1876,  which  puts  the  borough  into  the  pink  part. 
Now,  I  do  not  think  Mr.  Nevill's  argument  in 
respect  of  sect.  15  of  that  statute  is  applicable, 
because  sect.  15,  whatever  may  be  the  decision  on 
the  point  we  have  now  to  decide,  cannot  help  the 
argument  of  it  at  all.  But  what  the  Act  of  1876 
does  is  to  put  the  pink  part  into  the  borough  and 
to  make  eyerything  done  in  the  pink  part  come 
within  the  rules,  regulations,  and  laws  applicable 
to  the  whole  borough;  so  that  with  regard 
to  the  whole  borough  of  Walsall,  including  the 
pink  part,  it  seems  to  me  the  town  council,  aa 
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the  town  oonnGil,  and  being  also  the  sanitary 
anthority,  were  required  to  make  a  general  rate 
throngfaout,  and  that  there  luast  be,  or  ought  to 
be  a  general  district  rate,  out  of  whioh  such 
sanitary  expenses  in  respect  of  the  whole  borough 
ought  to  be  paid.  I  therefore  think  this  judgment 
is  right. 

Cotton,  L.  J. — ^The  question  we  have  to  consider 
by  arrangement  l)etween  the  parties  is  this,  how 
ought  the  expenses  incurred  under  the  Public 
Health  Act  of  1875  to  be  provided  for  P  But  for 
that  arrangement  the  Question  would  be  whether 
or  no  the  rate  made  in  tne  year  1877  as  a  borough 
rate  was,  or  was  not  good  in  consequence  of  it 
having  been  made  for  the  purpose  of  providing  for 
expenses  under  the  Public  Health  Act  1875.  Now 
that  question  really  depends  on  the  207th,  209th, 
210th,  and  211th  sections  of  the  Act  of  1875, 
.because  the  rate  is  made  and  must  be  supported 
under  those  sections.  Sect.  207  contains  a  general 
enactment  as  to  how  the  expenses  incurred  under 
the  Act,  and  in  respect  of  the  powers  given  by  the 
Act,  are  to  be  met,  and  it  constitutes  in  the 
borough  that  which  I  suppose  was  new  at  that 
time,  namely,  a  distinct  fund,  and  in  addition  to 
that  it  directs  that  the  district  rate  shall  be 
leviable,  and  that  all  the  expenses  incurred 
in  the  exercise  of  the  powers  given  by  the 
Act  shall  be  paid  out  of  the  district  fund  in  aid  of 
the  general  district  rate  which  the  subsequent 
sections  flrave  power  to  raise,  unless  the  case  is 
brought  within  the  exceptions  which  are  after- 
wards mentioned ;  and  that  general  district  rate 
was  a  rate  which,  as  regards  the  railway  compa- 
sies  and  other  particular  owners  of  property,  was 
only  to  be  assessed  on  one-fourth  the  value  of  their 
property,  whereas  the  rate  which  has  been  made 
upon  them  has  been  assessed  upon  the  full  value. 
Now,  it  was  not  contended  that  the  case  came 
within  any  of  the  exceptions  mentioned  in  the 
207th  section  unless  it  came  within  the  first. 
I  think  it  was  said  in  argument  on  behalf  of  the 
corporation,  and  it  is  certainly  my  opinion,  that 
that  exception  does  apply  unless  the  expenses  in- 
curred for  sanitary  purposes  as  an  entirety  were, 
at  the  time  when  the  Act  of  1875  came  into  opera- 
tion, paid  or  payable  out  of  the  borongh  fund. 
This  throws  us  oack  for  the  purpose  of  seeing 
what  ought  to  have  been  the  state  of  things  when 
the  Act  of  1875  was  passed.  In  the  year  1848  the 
private  Act  was  passed  which  gave  the  commis- 
sioners powers  wnich  no  one  up  to  that  time  had 
of  exercising  a  certain  sanitary  authority  within 
pai*ticnlar  districts ;  and  for  the  purpose  of  pro- 
viding for  the  expenses  of  sanitary  works  there 
was  given  to  them  by  the  Act  of  1848  power  to 
raise  a  district  rate,  and  for  that  purpose  railway 
companies  and  other  owners  of  special  property 
were  to  be  assessed  at  one-fourth  only  of  the  net 
annual  value  of  their  property.  Now,  the  district 
over  which  the  commissioners  had  jurisdiction 
was  partly  within,  and  partly  without,  the  borough 
of  Walsall.  The  private  Act  remained  in  force 
up  to  the  year  18/2,  and  at  that  time  the  Im- 
provement Commissioners  were  the  only  persons 
authorised  to  construct  sanitary  works  in  the 
district,  and  the  rate  whioh  they  could  raise 
under  the  private  Act  was  the  only  mode  by 
which  they  could  provide  for  sanitaiy  expenses. 
Up  to  1872  it  is  perfectly  olear  that  the  railway 
company  were  entitled  to  the  exception  in  their 
favour  of  being  rated  only  at  one-fourth.    Aud  it 


lies  upon  those  who  contend  that  between  1872 
and  1875  their  right  in  that  respect  was  taken 
away  to  show  in  what  way  it  was  taken  away. 
Now,  the  Public  Health  Act  1875,  as  I  understand 
it,  did  this :  it  made  the  town  council  the  urban 
sanitary  authority  within  the  whole  boroueh,  but 
including  part  only  of  the  district  whioh  had 
been  within  the  jurisdiction  of  the  Improvement 
Commissioners,  and  it  transferred  to  and 
vested  in  the  town  council  the  power 
which  had  been  previously  exercised  by  the  com- 
missioners within  so  much  of  their  district  as  was 
within  the  borough,  and  within  the  jurisdiotion  of 
the  urban  sanitary  authority  constituted  under  the 
Act  of  1872.  It  certainly  did  not  put  an  end  to 
the  power  of  the  Improvement  Commissioners, 
because  one  of  the  general  sections,  the  third  sub- 
section of  the  4th  section,  clearly  says  that  their 
powers  were  to  extend  over  that  portion  of  their 
district  not  included  within  the  district  coming 
under  the  Acts  of  1872,  and  in  the  7th  section  of 
the  Act  of  1872,  and  the  interpretation  clause  of 
the  Act  of  1874,  it  is  not  said  that  thej^  are  to 
come  under  any  private  Act,  within  the  limits  of 
the  authority  of  the  urban  sanitary  authority,  nor 
does  it  say  that  similar  powers  were  to  be  given 
to  the  urban  sanitary  authority,  but  that  the 
powers  and  duties  of  the  Improvement  Commis- 
sioners were  to  be  transferrea  to  the  urban  sani- 
tary authority  constituted  under  the  Act  of  1872 ; 
so  that  my  interpretation  of  the  Act  certainly  is 
not  that  the  Improvement  Commissioners  wepe^ 
after  the  Act  of  1872,  themselves  to  exercise 
the  power  as  regards  this  blue  district 
which  they  had  previously  exercised,  but  that 
their  powers  were  to  be  transferred  to  and 
vested  in  the  new  urban  sanitary  authority,  and 
they  took  those  powers,  as  is  shown  both  by  the 
7th  section  of  the  Act  of  1872  and  by  the  3rd 
section  of  the  Act  1874,  with  all  the  obli- 
gations attachinsr.  It  is  after  all  the  Act  of  1872 
which  says  that  all  the  powers,  rights,  duties, 
capacities,  liabilities,  and  obligations  shall  be 
transferred,  so  that  this  town  council  has  obtained 
a  portion  of  this  district  which  had  formerly  been 
within  the  power  of  the  district  commissioners 
subject  to  the  obligations  of  the  commissioners, 
one  of  which  was  that  they  were  only  to  rate 
railway  companies  and  certain  other  owners  of 
property  specified  at  one-fourth  of  their  full  value. 
So  &r  I  should  say  we  have  got  at  nothing  that 
can  by  possibility  take  away  the  exemption  or 
privilege  given  to  the  owners  of  certain  particular 
kinds  of  property.  One  matter  whioh  was  relied  on 
for  the  corporation  was  sect.  16  of  the  Act  of  1872, 
and  I  agree  that  the  proviso  in  that  section  is  one 
which  it  is  not  very  easy  to  construe ;  but  I  think 
one  must  remember  this,  that  it  is  a  rule  of  con- 
struction that  if  a  particular  benefit  is  given  by  a 
statute  to  a  particular  person  you  must  not  deprive 
him  of  the  benefit  that  the  statute  has  given  withoat 
clear  words  in  a  subsequent  Act  to  take  it  away 
from  him.  I  think  it  is  a  very  reasonable  inter* 
pretation  and  oonstruction  of  this  proviso,  that, 
where  there  had  been  a  body  exercising  sanitary 
powers,  and  providing  for  the  expenses  which  in 
the  former  state  of  things  would  have  been  raised 
and  paid  in  a  particular  way,  those  expenses  must 
still  be  so  raised  and  paid.  It  was  urged  on  behalf 
of  the  appellants  that,  provided  the  urban  sanitary 
authority  had,  before  the  passing  of  this  Act,  the 
power  to  make  a  district  rate  to  meet  the  expenses. 
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ftnd  if  the  town  ooandl  which  is  oonBtitnted  and 
made  the  urban  sanitary  aathority  nnder  the  Aot 
of  1S72,  had  the  power,  then  this  sect.  16  woald 
apply.     That  oonld  not  be  so  here,  beoanse  the 
QTDan  sanitary  aathority — that  is  the  town  council 
— ^neyer  had  power  within  the  district  to  raise  this 
rate  at  the  time  the  Act  of  1872  was  passed, 
because  it  neyer  had  any  sanitary  power,  and 
therefore  never  had  any  power  to  raise  a  dis- 
trict    rate    or    any    other    rate     for    sanitary 
purposes.      You    must     really    not,    I    think, 
construe  it  in   that  way  without  strong  neces- 
sity.   If  you  take  it  literally  probably  the  proviso 
oannot  apply  at  all,  because  the  urban  sanitary 
authority  never  oould  have  existed    before  the 
Act ;  it  was  a  creation  of  the  A  ct,  and  I  think  the 
reasonable  intorpretation  is,  not  that  which  was 
aUeged  on  the  p^  of  the  town  council,  but  that 
which  I  have  mentioned,  namely,  that,  where  any- 
body had    previously  exercised  the  power  now 
given  to  the  urban  sanitary  authority  to  provide 
lor  these  expenses  by  this  general  district  rate, 
they  should  still  be  so  provided  for.   That  was  the 
state  of  things  which  existed  down  to  the  Act  of 
1875,  and  at  the  dato  of  that  Act  there  was,  as 
regards  the   blue   district,   the   portion   of    the 
borough  formerly  within  the  power  of  the  district 
commissioners,  power  to  pay  the  expenses  such  as 
oonld  be  incurred  under  the  Act  of  1848,  not  out  of 
the  borough  fund  but  out  of  another  fund,  and  ex- 
hypotken  they  oould  not   be  paid  out  of    the 
borough  fund  if  the  exemption  (that  privilege  of 
the  railway  company)  had  not  been  taken  away ; 
because  as  regards  the  borough  rate  there  was  no 
power  to  assess  them  at  less  than  their  full  value. 
The  borongh  rato,  as  was  conceded  on  both  sides, 
would  be  made  upon  all  owners  of  property  equallv 
at  the  full  value  of  the  property  which  they  held, 
and  if  the  exemption  of  the  railway  company  had 
not  been  taken  away  (and  I  have  stated  my  reason 
for  thinking  it  had  not  been)  then  of  necessity  it 
could  not  Im  that  the  expenses  at  the  time  of  the 
passing  of  the  Act  of  1875,  as  an  entirety,  had 
been  provided  for  out  of  the  borough  rate,  because, 
as  regards  a  part  of  these  expenses,  the  railway 
company  were  entitled  to  exemption.    It  oomes 
then  to  this  that,  at  the  time  of  the  Act  of  1875 
being  passed,  there  was  a  part  (and  that  is  quite 
sufficient)  of  these  expenses  in  respect  of  which 
the  railway  company  had  a  right  to  say,  "  We  are 
entitled    to   exemption."      That   part   therefore 
could  not  be  a  matter  to  be  paid  and  provided  for 
out  of  the  borough  fund,  because  the  first  excep- 
tion of  sect.  207  of  the  Act  of  1875  must  be  that, 
in  making  the  general  district  rato,  the  owners  of 
all  railways  and  other  works  specified  in  the  Act 
of  1848  are  to  be  assessed  at   one-fourth  only  of 
the  full  value  of  their  property. 

Judgment  affirmed. 

Solicitors  for  appellants,  8harpe,  Parker, 
FrUchard,  and  Sharpe,  for  WiUcineon  and  Gft2- 
leepie,  Wi^sall. 

Solicitor  for  respondents,  B.  F,  Boherii, 
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(Before  Jessel,  M.E.) 

Attoknet-Qenbsal  V,  Mayor,  Ac.  op  BBEooir.(a) 

Municipal  corporation — Municipal  Oorporatione 
Act  1835  (b  &  6  Wai  4,  e.  76),  e.  92— Appli^ 
caHon  ofhoroughfwnd — Oppoiing  BiU  in  ParUa* 
mentm 

A  mimieipal  corporation  i$  justified  in  using  the 
borough  fund  for  the  purpose  of  opposing  a  BiU 
in  Parliament  whereby  its  existence,  property,  or 
privileges  are  sought  to  be  vmpenlled  or  dt- 
wninished,  both  by  virtue  of  the  v2nd  section  of 
the  Municipal  Corporations  Act  1835,  by  which 
the  employment  of  the  borough  fund  is  authorised 
in  payment  of  *'  aU  other  expenses  not  herein 
otherwise  provided  for  which  shall  be  necessarily 
incurred  in  caarying  inio  effect  the  Revisions 
of  this  Aot,"  and  by  virtue  of  the  general  law  by 
which  the  owners  of  property  in  irust  are  autho- 
rised to  be  reimbtvrsed  out  of  the  trust  estate  for 
any  expenses  necessarily  incurred  for  its  pro* 
tection  or  otherwise. 

This  was  an  information  to  restrain  the  mayor 
and  corporation  of  Brecon  from  applying  the 
funds  01  the  corporation  in  opposing  a  Bill  pro- 
moted by  the  Brecon  Markets  Company,  whereby 
it  was  alleged  that  the  existonoe,  property,  and 
privileges  of  the  corporation  were  likely  to  be 
injured. 

The  facts  of  this  case  sufficiently  appear 
in  the  judgment. 

The  question  turned  partly  on  the  construotinn 
of  the  92nd  section  of  the  Municipal  Corpo- 
rations Act  1835  (5  A  6  Will.  4,  c.  76), 
whereby  the  disposition  of  corporate  property 
and  the  appropriation  of  the  corporate  income 
are  to  be  regulated.  The  object  and  drift 
of  the  section  sufficiently  appear  in  the  judgment, 
as  also  the  following  sections  of  the  Act  ior  in- 
corporating the  Brecon  Markets  Company,  viz., 
ss.  21,  43,  65,  80,  82,  89,  and  90;  Local  and  Per- 
sonal Acts,  25  &  26  Yict.  clxxzvi. ;  and  the  8tb 
section  of  the  Act  to  amend  the  Brecon  Markets 
Act  1862 ;  Local  Acts,  41  &  42  Yict.  a  clxxvii 

Whitehome  and  Maonaghten  lor  the  Attorney- 
General. 

Ince,  Q.C.  and  B.  S.  Wright  for  iAxe  corporation. 

The  oases  and  arguments  sufficiently  appear  in 
the  judgment. 

Jessel,  M.B. — ^The  case  before  me  is  one  of  a 
very  special  character.  As  far  as  I  know  it  has 
never  occurred  before,  and  I  do  not  think  it  is 
very  probable  it  will  very  often  occur  again ;  but 
still  it  raises  important  questions  both  as  regards 
the  meaning  of  public  Acts  of  Parliament,  and  as 
regards  the  general  law.  Li  the  first  place,  there 
is  no  doubt  that  the  Municipal  Corporation  Acts 
were  intended  to  impose  great  restrictions  on 
the  dealings  by  municipal  corporations  with  the 
oorpbrato  lunds.  In  substance,  whatever  the 
words  used  were,  the  Municipal  Corporations  Act 
reduced  municipal  corporations  from  the  position 
of  owners  of  property  to  the  position  of  trustees 
of  property,  instead  of  having  the  power  which 
they  possessed  and  abused,  betore  the  passing  o| 
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Sir 
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tbe  Act,  of  disposing  of  the  property  pretty  well 
in  any  way  the  corporationH  thought  fit,  they  were 
restricted  to  certain  definite  purposes  as  pointed 
out  by  the  92nd  and  other  sections  of  the  Act,  the 
92nd  being  the  principal  section,  and  the  others 
merely  ancillary.  In  substance,  as  I  said  before, 
they  were  reduced  to  the  position  of  trustees. 
The  92nd  section  provided  for  certain  expenses 
which,  in  the  case  of  the  borough  funds  not 
showing  a  e^urplus  over  what  I  will  call  the 
ordinary  expenses  of  the  borough,  were  restricted 
to  expenses  necessary  for  carrying  the  purposes 
of  the  Act  into  execution.  Probably  some 
definite  word  might  have  been  used ;  for  the 
word  "  necessary  *'  like  most  other  words  in  the 
language,  has  only  a  relative  meaning,  and  that 
may  be  necessary  in  one  case  which  is  not  in 
another,  and  you  cannot  lay  down  any  absolute 
rule  of  what  is  necessary.  Those  are  the  words 
of  the  Act.  Now  it  is  manifest,  the  moment  you 
read  the  Act,  that  if  you  read  "  purposes  "  meilely 
for  express  purposes,  you  would  have  left  the 
corporation  in  this  position,  that  they  could  not 
even  defend  their  property  or  their  very  existence 
against  attack.  If,  therefore,  it  was  said  that  the 
word  *'  purposes  "  is  to  be  read  in  the  narrowest 
form,  namely,  the  purposes  expressed  in  the  Act, 
this  would  follow :  that  if  an  action  of  ejectment 
were  brought  against  the  corporation,  or  what  is 
now  called  ''an  action  for  recovery  of  land," 
to  get  from    them    the  whole  of   their   landed 

£roperty,  they  would  not  be  justified  under  the 
[unicipal  Corporations  Act  in  incurring  the  costs 
of  defending  that  action.  That,  of  course,  is  too 
extravagant,  and  you  must  therefore  assume  that 
there  is  to  be  found  somewhere,  either  under  the 
word  "  purposes,*'  as  mentioned  in  the  92nd 
section,  or  under  the  general  law,  a  provision  for 
such  a  case  as  that.  Again,  if  a  proceeding  were 
taken  to  destroy  their  charter  of  incorporation 
either  directly  or  indirectly,  it  would  be  absurd  to 
say  that  the  corporation  were  not  entitled  to 
resist  those  proceedings,  and  not  the  less  if  these 
proceedings  were  by  Bills  in  Parliament  instead 
of  by  proceedings  in  a  court  of  law.  That  is,  that 
Acts  tnreatening  the  existence  of  the  corporation 
itself  must  be  resisted,  and  must  be  resisted,  of 
course,  at  the  expense  of  the  corporation.  Then 
again,  if  you  reaa  the  word  "  purposes  "  in  the 
narrow  and  restricted  view,  it  would  be  difficult 
to  find  any  such  purpose  expressed  in  the  Act ; 
but  you  must  either  read  it  m  the  larger  way,  or 
else  yon  must  assume  that  the  Legislature  intended 
that  the  ordinary  rights  of  corporations  in  defend- 
ing themselves  against  attack,  whether  by  action 
at  law  or  by  Bill  in  Parliament,  or  otherwise,  were 
reserved  to  them.  It  does  not  appear  to  me  to  be 
very  material  to  consider  which  is  the  proper 
view  to  take,  because  they  both  conduct  you  to 
the  same  conclusion :  that  is,  the  first  view  makes 
it  implied  in  the  words  to  be  found  in  the  Act  of 
Parliament,  that  there  must  be  a  mode  of  con* 
struction  which  includes  such  objects ;  the  second 
says,  the  Act  of  Parliament  reserves  the  ordinary 
rights  of  persons  and  corporations  to  defend 
themselves.  That  being  so,  and  independently  of 
the  reoent  Act  of  Parliament,  what  is  the  prin- 
ciple on  which  these  corporations  shoula  be 
allowed  to  defend  themselves  P  There  are  deci- 
sions which,  aR  I  said  before,  go  expressly  to 
defending  their  property  irom  attack,  and 
defending  their  existence  from  attack.    Does  it 


not  go  further  P  If  their  existenoe,  which  is  noi 
a  simple  existenoe  for  the  purpose  of  afiBxing  a 
seal,  but  for  the  purpose  of  toe  government  of  ihe 
town,  is  interfered  with — that  is,  if  their  duties 
and  rights  of  government  are  interfered  with — 
their  existence  is  to  that  extent  interfered  wi.h, 
though  it  is  not  the  actual  existence  of  a  oor* 
poration.  It  is  the  existence  of  their  corporate 
powers  which  in  fact  altogether  go  to  make 
up  their  existence;  and  it  appears  to  me 
that,  on  the  same  principle,  a  corporation,  when 
attacked,  shall  have  the  right  to  defend  itselL 
Supposing  the  corporation  has  a  power  to  regu- 
late the  fairs  and  markets  within  the  borough, 
and  an  individual,  as  lord  of  the  manor,  olaims 
the  right  to  control  the  reflations  of  the  fairs 
and  markets,  then  it  is  clear  it  is  in  the  nature  of 
property,  a  right  to  levy  tolls.  But  suppose  a 
company  is  instituted  to  take  possession  of  the 
fairs  and  markets,  and  levy  the  tolls,  and  take 
them  out  of  the  hands  of  the  corporation,  and 
promotes  a  Bill  in  Parliament  for  the  purpose, 
then  it  is  also  quite  clear.  But  suppose  there  is 
no  property  in  tne  corporation  at  all,  but  merely 
a  right  to  regulate  the  lairs  and  markets — tliat  is 
to  prescribe  the  places  where  the  fairs  and 
markets  shall  be  held,  to  prescribe  the  tolls  that 
shall  be  taken  in  respect  of  them,  and  to  pre- 
scribe the  time  at  which  the  fairs  and  markets  are 
to  be  held — is  it  to  be  supposed  that  an  individual 
or  a  company  can  present  a  Bill  to  Parliament  for 
taking  away  those  privileges  and  duties  of  the 
corporation,  and  that  the  corporation  shall  have 
no  power  of  defending  itseif  even  under  the 
Municipal  Corporations  Act ;  shall  have  no  right 
to  spend  the  money  necessary  for  defending  its 
privileges  and  duties  as  a  corporation?  It 
appears  to  me  that  to  make  that  statement  shows 
there  is  no  valid  distinction  between  the  right  of 
property,  which,  after  all,  is  only  held  by  the  cor- 
poration as  trustee  for  these  public  purposes,  and 
the  powers  and  privileges  forming  a  larger  or 
smaller  share  of  the  government  of  the  town, 
which  are  conferred  on  the  corporation,  and  with 
which  it  is  sought  to  interfere.  As  I  said  before, 
it  seems  to  me  that  on  principle  yon  must  imply 
a  right  in  the  corporation  to  defend  itself  from 
such  an  attack.  Now,  if  that  is  so,  it  is  of  very 
little  consequence,  as  I  said  before,  by  what  means 
I  arrive  at  that  conclusion.  I  find  the  judges  in 
some  cases  have  adopted  the  one  method,  that  is, 
they  have  read  it  as  implied  in  the  term  "  neces- 
sary expenses"  in  the  Act  of  Parliament;  in 
others  tney  have  adopted  the  second  method,  and 
said,  "  The  Act  of  Parliament  must  be  intended 
to  reserve  to  the  corporation  the  ordinary  rights  of 
oorporations."  It  does  not  appear  to  me,  as  I  said 
before,  material;  but  I  think  it  is  quite  dear 
that  the  decisions  go  to  this — that  the  right  of 
defending  themselves  from  an  attack  of  this  kind 
extends  not  merely  to  property,  not  merely  to 
their  existence  in  its  smallest  sense,  that  is,  to 
the  continued  existence  of  the  corporation  as  such, 
but  to  existence  also  in  the  larger  sense,  that  is, 
the  existence  of  the  corporation  with  all  its  rights 
and  privileges,  and  that  an  attack  on  a  substantial 
portion  of  its  privileges,  rights,  and  duties  is  as 
much  within  the  provision  of  the  cases  as  an 
attack  on  its  property  or  its  mere  existence.  Now, 
first  of  all,  as  regardis  authority.  The  strongest 
case  on  the  part  of  the  plaintiffs  is  certainly 
Beg,  V.  'llie  Mayor,  §rc.,  ofBUffUU  (L.  Rep.  6  Q.  B. 
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652).  I  by  no  means  say  that  that  case  is,  in  my 
own  opinion,  rightly  decided,  or  that  I  have  any 
occasion  for  criticising  it  adversely ;  bnt  it  does 
not  go  to  the  extent  contended  for  on  behalf  of  the 
plaintiffs.  The  judgment  of  the  Lord  Chief  Jastice 
goes  yery  much  upon  the  principle  that  I  have 
mentioned.  He  says  at  p.  657 :  "  With  re^d  to 
the  expenses  incurred  in  opposing  the  Bill  m  Par- 
liament, I  think  it  is  abundaatlv  clear,  and  open 
to  no  doubt  or  question,  that  tnat  was  a  purpose 
to  which,  looking  at  the  words  of  the  section,  it 
was  altogether  beyond  the  municipal  government, 
or  anytmng  to  be  done  under  that  Act  of  Parlia- 
ment, in  a  borough  without  a  surplus  fund,  to 
apply  the  borough  funds  altogether  beyond 
the  scope  of  the  municipal  government."  That  is 
the  ground  of  his  decision.  1  shall  show  presently 
in  this  case  it  is  by  no  means  beyond  the  scope  of 
the  municipal  government.  Then  he  goes  into 
the  reasons  for  coming  to  that  conclusion,  and 
justifies  it ;  but  he  then  goes  on  to  comment  on  cer- 
tain cases  which  had  been  decided,  and  upon 
which  I  mast  say  the  judges  seem  to  have  come  to 
a  different  conclusion  to  a  certain  extent.  I  mean 
the  case  of  The  Attorney- Oeneral  v.  The  Corpora' 
turn  of  Wigan  (Kay  268).  But  it  is  quite  plain 
that  the  ground  of  the  Lord  Chief  Justice's  dis- 
cussion is  that  the  Act  in  question  was  beyond 
the  scope  of  the  municipal  government.  Now, 
when  we  come  to  Mr.  Justice  Blackburn's 
judffment,  in  giving  his  opinion  he  says  this  : 
*'  These  are  two  separate  questions  :  first, 
whether  they  might  lawfully  and  properly  do  what 
they  did ;  secondly,  whether  they  might  charge  the 
borough  fund  for  the  purpose.  Then,  after  ex- 
plaining the  object  of  Act  somewhat  in  the  way 
that  I  have  stated  it,  he  says  this,  at  p.  663 :  "Now, 
can  we  say  as  to  these  two  matters,  which  do  con- 
cern the  interests  of  the  inhabitants,  and  as  to 
which  the  town  council  cannot  be  considered  as 
impertinent  intruders— can  we  say  that  these 
are  matters  which  come  within  the  terms  of  sect. 
92  of  the  Act,  as  being  expenses  necessarily  in- 
curred in  carrying  into  effect  the  provisions  of  the 
Municipal  Corporations  ActP  There  are  some 
things  which  are  obviously  so,  though  they  are 
not  here  enumerated.  We  have  already  decided 
more  than  once  that  when  there  is  property 
belonging  to  the  corporation,  estates  of  their  own, 
and  anybody  attempts  to  take  away  those  estates, 
although  there  is  no  express  enactment,  yet  the 
Tery  fact  that  the  corporation  are  owners  of  the 
property  which  is  put  into  the  borough  fund, 
would  make  any  litigation  concerning  it  a  purpose 
for  earrying  out  the  objects  of  the  Act  within  the 
l^eneral  terms."  So  tnat  his  decision  comes  to 
this:  that,  inasmuch  as  the  income  of  the  pro- 
perty is  applicable  to  the  borough  fund,  the  pre- 
servation of  that  property  must  be  considered  a 
purpose  of  the  Act.  This  is  one  way  of  putting^ 
It ',  but  he  finds  it  a  purpose  of  the  Act  by  infe- 
rence. It  is  not  within  the  express  powers;  it 
consequently  comes  to  this,  that  an^  necessary 
incident  to  property  (and  there  is  no  distinction  in 
the  world  tnat  I  can  see  between  "  property  "  and 
"  powers  "  for  this  purpose)  is  a  purpose  of  the 
Act.  Again,  I  will  go  back  to  the  illustration 
which  is  very  germane  to  this  case,  the  regulations 
of  the  markets.  The  regulation  of  the  market  is 
part  of  the  municipal  government  of  the  town ;  it 
IS  part  of  the  rights  and  privileges  enjoyed  by  the 
corporation,  and  it  is  as  much  withm  the  judg- 


ments of  the  Lord  Chief  Justice  and  Blackburn, 
J.  as  actual  property  in  the  market  itself.  It  is 
vested  in  the  corporation  for  the  benefit  of  the 
town,  as  part  of  the  government  of  the  town ;  and 
he  who  seeks  to  interfere  with  the  privileges 
and  duties  connected  with  the  regulations 
must  be  resisted,  and,  of  course,  resisted  at 
the  expense  of  the  corporation.  It  does  not 
appear  to  me  that  that  judgment  at  all  prevents  a 
corporation  defending  an  attack  upon  such  a  por- 
tion of  the  privileges  of  a  corporation.  Now  I 
come  to  a  case  which  does  not  appear  to  have 
been  cited,  and  I  am  sorry  it  was  not,  in  Reg,  v. 
Sheffield,  It  is  a  case  which  of  course,  as  far  as  I 
am  concerned,  is  of  hieher  authority  than  the 
judgment  of  the  Queen^  Bench,  because  it  is  a 

Iud  iment  of  the  Lord  Chancellor.  It  is  the  well- 
:nown  case  of  Bright  v.  North(2  Phill.  260).  When 
I  come  to  read  that  case  I  find  this.  There  was 
an  Act  of  Parliament  providing  for  the  better 
conservation  of  the  river  Ouse.  "  The  lands  ad- 
jacent to  the  banks  at  each  side  were  divided  into 
six  districts,  and  it  was  provided  that  the  portion 
of  the  banks  comprised  within  each  district  should 
be  maintained  by  commissioners  appointed  from 
among  the  owners  of  lands  of  a  certain  quantity 
within  such  district  by  means  of  funds  to  be 
levied  by  a  district  rate  not  exceeding  3«.  an  acre 
in  each  year ;  and  the  fund  so  raised  was  to  be 
applied  in  making,  doing,  constructing,  and  exe- 
cuting all  such  works,  acts,  matters,  and  things 
as  by  such  oommissioners  should  from  time  to 
time  be  deemed  necessary,  proper,  or  expedient 
for  putting  so  much  of  the  bank  as  was  situate  in 
their  respective  districts  into,  and  for  maintaining 
the  same  in,  a  permanent  state  of  stability."  As  I 
read  the  report  of  the  case,  and  as  I  know  from 
experience,  as  regards  other  similar  Acts  of  Par- 
liament, there  is  no  pretence  for  saying  that  the 
ownership  of  the  banks  was  taken  away  from 
landowners  and  put  in  the  commissioners.  They 
were  conservators  and  nothing  more.  Now  the 
Lord  Chancellor  says  this  :  "  The  oommissioners 
of  each  district  are  bound  by  the  Act  to  protect  the 
lands  adjacent  to  the  banks."  So  they  were :  they 
were  as  much  bound  to  protect  the  lands  adjacent 
to  the  banks  as  to  keep  the  lands  in  order  "  from 
inundation ;  and  they  were  authorised  by  the  Act 
to  levy  a  rate  on  the  proprietors  of  the  district 
for  the  purpose  of  defraying  these  expenses." 
Affain,  the  lands  adjacent  to  the  banks  of  course 
did  not  belong  to  them.  Then  it  was  alleged  that 
the  works  which  were  to  be  undertaken  by  the 
promoters  of  the  Bill  in  Parliament  which  they 
were  opposing  might  be  injurious  to  the  banks; 
and  the  question  was,  whether  the  commissioner 
was  authorised,  having  no  special  power  for  this 
purpose,  to  oppose  the  Bill  in  Parliament.  The 
Lord  Chancellor  says  :  "  The  Bill  therefore  raises 
this  proposition  as  to  the  construction  of  the  Act ; 
that,  however  injurious  the  works  may  be,  the 
commissioners  are  not  authorised  to  expend  one 
farthing  of  the  money  intrusted  to  their  care  in 
preventing  them.  That  being  all  that  is  alleged 
in  the  pleadings,  and  the  rule  being  to  take  the 
case  as  strongly  against  the  pleader  as  his  state- 
ments will  justify,  I  must  assume  that  the  means 
are  likely  to  be  injurious.  Now,  it  is  clear  that,  if 
actual  injury  was  done  and  proper  measures  had 
been  taken  by  the  commissioners  to  prevent  it, 
they  would  be  entitled  to  their  expenses  so 
incurred.    For  every  trustee  is  entitled   to  be 
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allowed  the  necesaarj  and  proper  expenses  in- 
curred in  protecting  the  property  committed  to 
his  care."  But,  if  they  have  the  right  to  protect 
the  property  from  immediate  direct  inmry,  they 
must  have  the  same  rights  where  the  injary 
threatened  is  indirect  and  probable.  Then  he 
goes  on :  "  I  wish  it  to  be  nnderstood  that  I  proceed 
entirely  on  the  nleadings,  and  assume  that  they 
state  a  case  in  which  the  works  contemplated  are 
likely  to  be  injurious  to  the  banks  of  this  district, 
and  on  that  assumption,  although  there  is  no  direct 
authority  in  the  Act  for  the  application  to  the 
proposed  purpose,  I  think  it  is  incident  to 
the  powers  which  are  given  to  the  commis- 
sioners, and  to  the  duties  imposed  apon 
them."  It  comes  therefore  to  this,  that  a  Bill 
promoted  in  Parliament  which  the  commis- 
sioners thought  would  injure  the  lands  might 
be  opposed  by  them  on  the  ground  that 
it  was  their  duty  to  protect  the  banks  and  the 
lands  adjaceit,  and  not  on  the  ground  of  their 
having  any  right  of  property  either  in  the  banks 
or  in  the  lands  adjoinmg.  It  is  therefore  a 
decision  that  a  proposed  interference  by  Act  of 
Parliament  with  the  powers  of  the  commissioners 
and  with  their  duties,  is  such  an  interference  as 
fairly  entitles  them  to  appear  before  a  committee 
of  either  House  to  oppose  the  Bill.  Now,  when 
we  come  to  look  at  the  case  which  was  very  much 
commented  on  in  the  case  of  Beg,  y.  The  CorpO' 
ration  of  SheMeld,  viz.,  the  case  of  The  Attorney' 
Oenerai  Y.  Tns  Corporation  of  Wigan,  which  is 
reported  in  Kaye's  Reports,  whatever  view  we 
take  of  the  construction  of  the  Act  of  Parliament 
put  by  Wood,  Y.C,  afterwards  Lord  Chancellor 
Hatberley,  we  shall  see  that  he  simply  founds 
himself  on  Bright  y.  North,  He  does  not  decide 
at  all  on  the  notion  of  injury  to  property.  He 
reasons  out  in  a  way  which  has  not  been  satis- 
factory to  the  judges  of  the  Queen's  Bench,  and,  if 
I  may  humbly  say  so,  is  not  altogether  satisfactory 
to  me,  a  power  in  the  corporation  to  restrain 
nuisances  generally.  But  havina:  found  that 
power  and  the  duty  to  stop  nuisances  generally^ 
ne  then  goes  on  in  this  way.  He  says  they  have 
a  plain  duty  of  takmg  care  there  shall  be  no 
nuisance  in  the  town.  Now,  assuming  he  is  right 
so  far,  then  I  think  there  is  no  possiole  fault  to 
be  found  with  his  judgment.  The  real  difficulty 
in  the  judgment  is,  that  you  cannot  find  the 
power,  without  giving  to  the  restricted  words 
of  the  section  wnich  he  commented  on  a  very 
much  larger  meaning  than  they  fairly  bear. 
That  really  is  the  criticism  on  the  judgment  of 
the  Court  of  Queen's  Bench,  or  at  least  by  three 
of  the  judges  of  that  court.  But,  if  you  once  arrive 
at  the  same  conclusion  as  the  Yice- Chancellor  did, 
as  to  the  true  construction  of  the  |section,  that 
them  was  nower  to  abate  nuisances  generally, 
and  the  duty  to  prevent  it,  I  think  his 
reasoning  is,  as  he  says  it  is,  exactly  in 
accordance  with  Bright  v.  North  (uhi  supra). 
He  says :  "  It  seems  to  me  very  strange  to  say, 
if  it  be  a  corporate  duty  to  prevent  nuisances,  and 
to  prevent  them  by  bye-laws,  yet  if  an  enormous 
ana  gigantic  nuisance  was  about  to  be  perpetuated, 
and  the  corporation  was  to  take  eteps  by  applying 
to  this  court,  throufj^h  the  medium  of  the  Attorney- 
General,  for  an  injunction  to  restrain  such 
ntiisance,  that  they  would  not  be  allowed  the  costs 
of  such  a  proceeding.*'  And  then  he  goes  on 
describing  this  nuisance,  of  taking  away  800,000 


gallons  of  waters :  "  It  would  be  a  strange  thing  to 
say  in  the  case  of  a  continued  nuisance  of  that  de- 
scription, although  the  corporation  are  under  at 
least  a  moral  obligation  to  protect  the  town  from 
all  petty  nuisanoes,  yet  that  they  shall  not  lay 
out  a  farthing  to  prevent  a  large  nuisance  like 
that  to  all  the  inhabitants  of  the  borough."  And 
BO  I  think  it  did.  That  is,  if  his  constmotioa  of 
the  previous  portions  of  the  Act  of  Parliament 
could  be  supported.  Then,  as  he  says,  it  is  a  oase 
of  duty,  which  is  interfered  with  by  the  proposed 
legislation.  It  is  a  case,  in  effect,  of  attempted 
deprivation  of  the  corporation  of  a  part  of  their 
powers  and  duties,  and  they  ought  to  be  entitled 
to  prevent  it.  I  am  quite  aware  that»  when  the 
case  came  on  for  appeal,  the  judgment  is  by  no 
means  so  clear.  The  appeal  case  is  reported  in 
5  De  G.  M.  A  G.  52,  and  Knight  Bruce,  L.J.  says : 
"  The  costs  in  question  were  incurred  by  measorea 
which,  in  effect  merely  defensive,  were  taken  by 
the  corporation  of  Wigan,  not  nnsuocesafully  or 
uselessly,  for  the  purpose  of  preventing  or 
diminishing  the  mischief  to  the  town  of  Wigan, 
that  certain  intended  proceedings  (reasonably  con- 
sidered as  likely  to  interfere  materially  with  its 
drainage,  and  so  to  render  the  air  leas  pure,  and 
cause  general  inconveniences  there)  were,  not 
without  probable  grounds,  thought  likely  to 
occasion  mischief,  which  (not  solely  of  a 
public  nature)  might  well  have  been  ex- 
pected to  be  also  prejudicial  to  the  property 
of  the  corporation."  Now,  although  there  ia  no 
statement  m  the  report  in  Kaye  of  any  injury^  being 
alleged  by  the  b'll,  I  see  it  was  alleged  in  the 
argument  that  the  corporation  possessed  honaes 
and  property  within  the  borough  likely  to  be 
injured,  and  I  gather  from  this  that  Knight  Bruoe, 
L.  J.  was  not  satisfied  with  the  reason  of  the  Vioe- 
ChanceUor  as  to  there  being  a  general  duty  to 

Erevent  nuisance  imposed  on  the  corporation,  and 
e  took  hold  of  this,  which  does  not  appear  from 
the  report  to  be  in  the  Bill,  that  there  was  a  pro- 
bability of  injuring  property.  Certainly,  the 
judgment  proceeds  on  no  other  ground,  and  the 
same  remark  may  be  made  as  to  the  shorter,  but 
by  no  means  less  clear  judgment  of  Turner,  L.J. 
He  says :  "  The  Municipal  Corporations  Act  con- 
tains no  express  provision  authorising  the  applica- 
tion of  the  funds  of  corporations  to  the  payment  of 
expenses  incidental  to  the  protection  of  the  cor- 
porate property.  That  has  been  left  to  the 
general  law  which  sanctions  such  expenditare  if 
reasonably  and  properly  incurred."  He  takes  the 
other  view,  that  is,  that  the  Act  is  silent^  ^  bat 
leaves  the  general  law  to  take  effect,  not  limiting 
it  to  the  words  "  necessary  expenditure.*^  ''The 
expenditure  in  question  here  was,  as  it  seems  to 
me,  incurred  bond  fidfi,  for  the  protection  of  the 
corporation  property.  My  present  impression  is 
that  it  was  reasonably  and  properly  inonrred.** 
Therefore  the  judgment  in  the  appeal  court  pro- 
ceeds simply  on  the  protection  of  the  oorporate 
property.  It  does  not,  as  far  as  I  can  gather,  in 
the  slightest  degree  touch  the  judgment  in  the 
court  below,  so  far  as  regards  the  latter  portion; 
but  I  think  the  appeal  court  doubted  whether 
the  former  part  of  it,  viz.,  the  proposition  that  it 
was  a  duty  of  the  corporation  to  restrain  nuisanoes 
generally,  should  be  supported.  Therefore  they 
confined  their  judgment  to  the  question  of  pro- 
perty. It  seems  to  me,  therefore,  looking  at  the 
authorities,  that  whether  we  take  the  one  view 
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or  the  other,  whether  we   consider    that  under 
the  words    "necessary  expenditure,*'  or  similar 
words     need    under     the   Act,    this    incidental 
expenditure   is   included;   or   whether    we    con- 
sider that    the    general   law,  as    to  the  rights 
of  trustees  defending  their  property  and  privi- 
leges remains  unaffected,  that,  m  either  way,  if 
there  is  an  attack  by  proposed  private  legislation 
on  the  rights,  privileges,  and  duties  of  a  corpora- 
tion, that  corporation  is  entitled  to  defend  itself 
before  Parliament.    Now,  before  concluding  what 
I  have  to  say  as  to  the  law,  I  should  like  to  say  a 
word  or  two  as  to  the  recent  Act  of  Parliament. 
As  I  read  that  Act  of  Parliament,  it  very  much 
increases  the  responsibility  of  corporations  who 
choose  to  act  in  opposing  Bills  in  Parliament  with- 
out obtaining  the    sanction    of  the    ratepayers, 
because,  if  nnsnocessful,  it  will  be  more  difficult 
for  them  now  than  it  was  formerly  to  show  that 
the  expenses  ought  to  have  been  allowed,  ioas- 
mncfa  as  they  could  have  readily  obtained  the 
sanction  which  would  have  protected  them  from 
all  copsequences  of  want  of  success.    But  still  I 
must  read  the  Act  as  I  find  it ;  and  I  find  in  the 
8th  section  of  the  Act  these  words:  "Nothing in 
this  Act  shall  extend  or  be  construed  to  alter  or 
affect  any  special  provision,"  and- so  forth ;  "  or  to 
cake  away  or  dimmish  any  rights  or  powers  now 
poesessed  or  enjoyed  by  any  governing  body,  or 
which  are  or  shall  be  vested  in  or  exercisable  by 
the  inhabitants  of  any  district  under  any  general 
or  special  Act."    The  result  therefore  is,  that  if 
the  municipal  corporation  had  a  power  prior  to  the 
passing  of  this  Act  to  oppose  this  Bill  in  Parlia- 
ment, that  power  is  certainly  not  taken  away,  and, 
to  use  the  words  of  the  Act,  diminished  by  the 
recent  statute.    I  now  some  to  the  circumstances 
of  the  case,  and  I  must  say  I  think  it  is  a  very 
strong  case,  quite  distinguishable  from  all  tho 
cases  to  which  I  have  been  referred,  because,  in 
this  case,  the  corporation  had  a  special  series  of 
powers  and  duties  which  were  very  much  interfered 
with.    It  is  only  necessary  to  say  a  few  words  as 
to  the  history  of    this    markets  company  and 
the    corporation.     It    appears  that  in  1838  an 
Act    of    Parliament     was    passed    empowering 
the  corporation  to  buy  lands  in  the  borough  of 
Brecon,  and  to  make  markets,  and  giving  them 
all  sorts  of  authorities  and  so  forth.    Then,  not- 
withstanding the  powers  so  conferred   on   the 
corporation,  this  market  was  not  made,  or  not 
satisfactorily  made  ;    and,    in   1862,  an  Act  61 
Parliament  was  obtained  authorising  the  com- 
pany to  make  a  new  market  place  instead  of 
the    corporation,    and    transferring   the  market 
place,  and  the  property  which  the  old  corporation 
acquired  under  the  Act  of  1838  or  otherwise,  to 
the  company.    Then  the  markets  and  fairs,  and 
the  market  house,  market  olaces.  and  all  the  works 
connected  with  it,  are,  by  the  21st  section,  vested 
in  the  company,  i.6.,  they  are  taken  away  from  the 
corporation.    Ihen  certain  powers  are  reserved  to 
the  corporation  which  appear  to  me  very  impor- 
tant, and  certain  compensations  given.    By  the 
43rd  section  the  sum  of  210Z.  a  year  is  by  the  Act 
charged  on  the  marketplaces,  and  the  tolls  iu  favour 
of  the  corporation,  and  then  byasubspqnent  section 
of  the  Act,  sect.  65,  the  company  is  empowered 
with,  bat  not  without,  the  consent  of  the  corpo- 
ration, to  provide  and  maintain  slaughter-houses ; 
and  then,  by  the  80th  section, "  the  company  shall 
not  at  any  time  lower,  raise,  or  alter  any  of  the 


tolls,  rents,  stallages,  and  dues  specified  in  the 
3rd  and  4th  schedules  to  this  Act  annexed  respec- 
tively, without  in  every  case  the  consent  of  the 
corporation.  By  the  82nd  section  the  company 
has  power  to  let  the  markets  for  three  years  only. 
Then  by  sect.  89,  "  the  company  and  the  corpora- 
tion from  time  to  time  may  enter  into  and  carry 
into  effect  all  such  contracts  with  respect  to  any 
of  the  purposes  of  this  Act,  and  in  accordance 
with  the  provisions  thereof,  and  all  matters  inci- 
dental or  necessary  thereto  as  they  may  think  fit." 
Then  the  90th  section  saves  the  rights  of  the 
corporation,  except  where  they  are  expressly  taken 
away.  Well  now,  in  that  position  of  matters,  th^ 
corporation  had  both  rishts  and  duties ;  e,g.,  it  was 
an  important  power  of  the  corporation  that  they 
had  a  veto  on  the  erection  of  slaughter-houses. 
Slaughter-houses   are  not  agreeable  things  as  a 

general  rule,  and  no  doubt  it  was  considered  not 
esirable  to  vest  in  a  private  company  the  right  to 
put  slaughter-houses  anywhere  they  pleased   in 
the    town    of    Brecon.     Again,    the   powers    of 
altering  tolls  and  rates  is  a  very  important  power 
as  regards  the  regulation  of  a  market,  ana  that 
again  was  not  left  to  the  company,  but  a  control 
was  given  to  the  corporation  of  Brecon.    Under 
these  circumstances,  the  company,  not  having  the 
power  to  erect   slaughter- houses,  or  to  use  them 
rather,  without    the  assent   of  the  corporation, 
erected  them,  and  then  the  corporation  refused  to 
assent  to  the  use  of  the  slaughter-houses.    And 
t«  obtain,  amongst  other  things,  the  right  to  use 
the  slaughter-houses  they  had  erected,  they  pre- 
sented a  Bill  to  Parliament,  and  this  Bill  in  Parlia- 
ment,   presented   by    the    company,   contained, 
amongst    other    clauses,   a   power    to   use    the 
slaughter-houses   already  erected,   without    any 
consent  of    the    corporation.    That    is  the  2nd 
section  of  the  Bill  m   Parliament.    It  was   for 
power  to  them  "  to  use  and  maintain  the  slaughter- 
nouses  already  erected  by  them  on  the  site  selected 
by    the   corporation   as    aforesaid    without    any 
further  consent  from  the  corporation,"  and  that 
they  should  be  deemed  to  be  part  of  the  market- 
place.   That  was  as  the  Bill   was  brought   in. 
Then  the  Bill  also  proposed  that  they  should  have 
power  to  lease  the  market  for  ten  years  instead  of 
three,  and  it  also  proposed  that  tney  should  have 
power  to  lower  the  tolls  without  the  assent  of  the 
corporation.    Lastly,  it  proposed  that  they  should 
be  empowered  to  sell  the  property  of  the  company 
to  the  corporation,  that  the  corporation   shoula 
have  borrowing  powers  conferred  on  it  to  raise  the 
money  to  pay.    This  Bill  the  corporation  opposed, 
and  not  altogether  unsuccessfully,  because  as  re- 
gards the  slaughter-houses  the  nrst  amendment 
made  was  that  it  should  be  sent  toareferee  tooertify 
whether  the  slaughter-houses  were  fit  for  use  or 
not.    I  am  statins  it  shortW.    Then  in  the  House 
of  Commons  it  was  not  sent  to  the  named  referee, 
but  to  a  person  to  be  appointed  by  the  Local 
Government  Board — I  think  at  the  request  of  the 
corporation  or  of  the  company — so  that,  instead  of 
giving  the  company  power  to  use  the  slaughter- 
houses, effect  was  given  to  the  objection  of  tne  cor- 
poration that  they  were  not   nt  for  use.     For 
the  committee  must  have  come  to  the  conclusion 
on  the  evidence  that  they  were  not  to  be  used 
until  they  were  certified  to  be  fit  for  use  by  the 
person  nominated.    That  appears  to  me  to  be  a 
very  important  success — so  important  that  it  does 
not  matter  whether  they  did  succeed  or  did  not 
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Bucceed  on  all  the  grounds  of  their  opposition, 
because  on  some  of  the  other  points  they  were 
sot  BO  successfnl.    That  being  so,  is  it  tolerable 
that  an  indiTidaal  or  priyate  company  shall  take 
away  from  the  corporation  the  right  conferred  on 
it  by  a  private  Act  of  Parliament  to  object  to 
erection  or  nse  of   slanghter-hoases   which  the 
corporation  consider  nnfit  or  improper   for  use, 
and  shall  say  to  the  corporation,  "  You  shall  not 
be  entitled  to  oppose  my  Bill  in  Parliament ;  I 
will  pass  it  in  spite  of  you  behind  yonr  back  P'*    I 
think  such   a  decision  would  be  perfectly  irra- 
tional.    Such  a  privilege  is  a  valuable  privilege 
conferred  on    a   corporation.     Then  there  is   a 
minor  point,  but  still  that  is  a  very  important 
point.     The   corporation  has  a  security  on  the 
market  rates  amongst  other   things — no   doubt 
only  for  2102. ;  but  the  corporation  has  a  right  to 
Bay,    "You  shall  not   lower    the    market   rates 
without  my  consent."    Is  an  indi  ^idual  or  private 
company  to  take  the  right  to  lower  the  market 
rates,  which  may  actually  diminish  the  property 
of  the  company  in  the  21 OZ.  P     That   is  a  very 
small  point ;  but  it  may  be  a  material  point.    As 
regards  the  keeping  up  of  the  market,  and  the 
welfare  of  the  inhabitants  of  the  town,  it  by  no 
means  follows  that  lowering  the  market  rates  may 
be  beneficial  to  the  town.    It  may  so  lower  the 
interest  of  the  company  as  to  prevent  the  markets 
being  kept  in  an  efficient  state ;  and  it  appears  to 
me  that  the  privilege  or  right  of  the  corporation 
to  assent  to  the  lowering  of  the  market  rates  ts 
one  which  ought  not  to  be  interfered  with  by  any 
individual  or  any   company   without  giving  the 
corporation  the  option  of  opposing  it  in  Parlia- 
ment.   Then  we  come  to  the  third  ground,  which 
is    very  important — that  the  (general    power   of 
contracting  given  by  the  first  Act  is  bmited  to 
the  purposes  of  that  Act.    We  have  now  a  new 
company  imposed  on  the  corporation,  anH  a  power 
to  buy  on  the  terms  fixed  by  the  Act,  the  power 
to  borrow  the  money  to  complete  the  purchase. 
I  know  that  it  is  an  option,  but  a  very  serious 
option.    Is  not  the  corporation  to  be  heard  as  to 
the  reasonableness  of  the  terms  P    They  did  ob- 
ject  to  one  of  the  terms.    If  it  is  not  to  be  heard 
this  might  happen,  that   it    may  become  very 
desirable  to  purchase,  and  although    the   terms 
are    not    fair    terms,    the    corporation    having 
no    other    means    of    purchasing,    must    pur- 
cbnse  on   those  terms.     But  if  the  corporation 
be    heard    before   the    committee   of    the 
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from  the  corporation  a  part  of  its  property  or  to 
deprive  it  of  a  part  of  its  privileges.  It  appears 
to  me,  riffhtly  considered,  that  the  corporation  has 
by  law  the  right  to  apply  its  funds  m  opposing 
such  a  Bill  as  this ;  and  that  therefore  the 
information  fails,  and  must  be  dismissed.  I 
ought  to  have  noticed  before  an  argument 
addressed  to  me  about  the  assent  of  the  rate- 

?ayers.  I  did  not  notice  it  for  this  reason. 
hey  said  a  majority  of  the  ratepayers  are  in 
favour  of  the  Bill.  That  may  be  so  now,  but  the 
corporation  is  governed  by  its  town  conneila 
which  is  a  representative  body  of  all  the  rate- 
payers, and  I  am  not  aware  of  any  means  by 
which  the  town  council  can  be  controlled  by  the 
ratepayers,  except  by  the  system  of  not  re-electing 
them  when  their  tinie  comes  round,  which  system 
is  very  likely  to  be  enforced  in  the  present 
instance  if  the  town  council  do  not  carry  out  the 
views  of  the  ratepayers. 

Solicitors  :  WQkine,  Blyth,  and  Fatuhaw,  for 
Cohh  and  Tudor,  Brecon;  Qear  and  Son,  for 
John  WiUiame,  Brecon. 


House  of  Commons  or  the  House  of  Lords, 
the  corporation  can  then  insist  on  the  terms 
being  fair :  "  Give  me  the  power,  but  five  it  me 
on  fair  terms."  And  I  think  for  myself,  it  is  the 
very  heart  of  the  interest  of  the  corporation,  if  I 
may  say  so,  that,  as  to  the  terms  of  the  purchase, 
they  are  entitled  to  be  represented.  It  is  such  an 
interference  with  the  corporation,  qua  corporation, 
both  as  regards  its  rights  and  duties,  and  as 
regards  its  property,  that  I  cannot  imagine  it 
can  be  fairly  said  it  is  not  connected  with  the 
purposes  for  which  the  corporation  exists.  I  say 
nothing  about  the  three  years  instead  of  the  ten. 
That  is  a  very  small  point.  I  think  I  have  said 
enough  to  show  that  this  is  the  kind  of  active 
interference  with  the  corporation  itself,  and  with 
its  rights,  duties,  and  property,  which  entirely 
puts  the  case  out  of  the  class  of  cases  I  have 
been  considering.  It  really  comes  much  closer  to 
the  other  class  of  cases,  viz.,  an  action  to  recover 
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Jm,  27  and  28»  1879. 

(Before  Malins,  V.O.) 

Nbwivotok  Local  Board  v.  Gottinghaic  Local 
Board,  W.  H.  Wilkinson,  and  The  Hull 
Botanic  G-ardbn  Cohpant  (Limited),  (a) 

Local  authority— Public  Healih  Act  1875,  90cL  22 
— Discharge  of  contract  by  ttaiute. 

By  a  deed,  d<Ued  1874,  local  hoard  A,  agreed  with 
heal  hoard  B,  to  aUow  B»  to  cause  the  seu>ersof  B. 
to  communicate  with  a  sewer  of  A.,tfrovided  thai 
the  sewage  of  other  places  should  not  he  pet" 
mitted  hy  B,  to  pass  into  the  sewers  of  B^  so  as 
to  disciiarge  into  the  sewer  of  A.  Persone  in 
other  places  constructed  sewers,  connected  with 
sewers  of  B.,  and  discharging  through  them  into 
the  sewer  of  A.  B.  made  no  attempt  to  restrain 
them.  A,  claimed  an  injunction  restraining  J9. 
and  the  persons  in  other  places  from  oaueing  or 
permitting  the  flow  of  sewage  from  any  of  euek 
other  places  into  sewers  of  B.,  so  as  to  discharge 
as  aforesaid. 

On  demurrer, 

Held,  that,  hy  the  effect  of  the  Public  EeaUh  Adt 
1875,  sett.  22,  the  contract  made  by  the  provieo  in 
the  deed  of  1874  u>as  discharged,  and  the  persons 
in  other  pUices  h^xd  a  right  to  connect  with  the 
sewer  of  B.,  without  making  any  appUecUion  to  A. 

DSMITRRBR. 

By  a  deed  dated  the  18th  July  18^4,  to  which 
the  Local  Government  Board  was  a  party,  the 
Newington  Local  Board  agreed  to  allow  the 
Gottingham  Local  Board  and  the  Hull  Local 
Board  of  Health  to  cause  the  sewers  of  the 
district  of  the  Gottingham  Local  Board,  and  of 
part  of  the  district  of  the  Hull  Local  Board  of 
Health,  to  communicate  with  a  certain  outfall 
sewer  of  the  Newington  Local  Board's  district,  to 
be  constructed  by  that  board,  for  the  purpose  of 
the  outfall  of  sewage.  The  deed  contained  the 
following  proviso : 

Provided  always  and  it  is  hereby  farther  agreed  and 
deolafed,  that  so  far  asprftotioable  all  storm  waten  from 
snoh  distriotB  respeotiyely  shall  be  prevented  from 
flowing^  into  tiie  saia  outfall  sewer  of  the  said  Newington 

(a)  Reported  bv  W.  M.  Haebis*  £aq.,  Btfxi«t«r-at-Law. 
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LomI  Board,  and  that  the  sewase  of  any  oUier  dietriots 
or  plaoM  shfiJl  not  be  permitted  oy  the  said  Cottingham 
Local  Board  and  their  sncceBsors  and  the  said  Hnll 
Looal  Board  of  Health  and  their  sncoeasors  to  pass 
into  their  respective  sewers  so  as  to  discharge  into  the 
said  ontfall  sewer  of  the  said  Newington^  Local  Board 
without  tiie  consent  in  writing  of  the  said  Newiagton 
Looal  Board  first  had  and  obtained. 

The  plaintiffs  daly  oonstmoted  the  said  outfall 
drain  or  main  sewer. 

Two  roads  called  Princes  Avenue  and  Spring 
Bank  were  parts  of  the  boundary  of  the  district 
of  the  Cottingham  Looal  Board.  Sewers  were 
oonstmcted  under  each  by  that  board,  that  under 
the  former  discharging  into  that  under  the  latter, 
ftod  the  latter  into  the  plaintiffs'  main  sewer.  The 
Hnll  Botanic  Ghirden  Company  (Limited),  herein- 
after called  the  Hull  Gktrden,  owned  a  piece  of 
land  not  in  the  district  ot  the  Cottingham  Local 
Board,  nor  within  the  part  of  the  district  of  the 
Hull  Looal  Board  of  Health  intended  to  be  drained 
in  accordance  with  the  deed  of  1874.  On  part  of 
this  land  they  intended  to  lay  out  a  lake  and  build 
Tilla  residences.  They  had  laid  down  sewers  for 
draining  the  piece  of  land  and  carrying  away  the 
OTerflow  of  the  lake  and  the  sewage  of  the  yillas, 
which  sewers,  with  the  consent  of  the  surveyor  of 
the  Cotibingham  Local  Board,  they  had  connected 
with  the  sewer  under  Spring  Bank.  In  spite  of 
the  plaintiffs'  remonstrances,  the  Cottingham 
Local  Board  and  the  Hnll  Ghirden  were  allowing 
these  sewers  still  to  remain  so  connected.  Surface 
water  was  flowing  from  the  land  of  the  Hull 
Garden  through  their  sewer  into  the  Spring  Bank 
sewer  and  thence  into  the  plaintiffs'  main  sewer. 
Wilkinson  owned  land,  also  not  within  the  above- 
mentioned  district  or  part  of  district.  He  intended 
to  erect  buildings  on  it,  and  had  laid  down  sewers 
for  draining  his  land  and  baildings,  and  intended 
to  connect  them  with  the  sewer  under  Princes 
Avenue.  He  applied  to  jastices  to  assess  the 
compensation  to  1>b  paid  by  him  to  the  Cottingham 
Local  Board  on  making  such  connection.  The 
Cottingham  Local  Board  appeared  by  their  clerk, 
and  neither  assented  to  nor  opposed  the  applica- 
tion. The  compensation  was  assessed  at  1752., 
and  paid.  It  was  aUeged  that,  if  sewers  not 
within  the  district  of  the  Cottingham  Local 
Board  should  be  connected  with  such  of  that 
board's  sewers  as  discharged  into  the  plaintiffs' 
main  sevrer,  the  main  sewer  would  be  overcharged 
and  in  great  danger  of  bursting.  The  plain- 
tiffs had  not  given  any  such  consent  as  mentioned 
in  the  deed  of  1874.  They  claimed  an  injunction 
restraining  the  defendants  from  causing  or  per- 
mitting any  sewage  or  surface  water,  other  than 
any  arising  in  or  flowing  from  the  district  of  the 
Cottingham  Local  Board,  to  flow  or  pass  into  any 
of  the  sewers  of  that  board,  so  as  to  discharge 
into  the  plaintiffs'  main  sewer ;  and  from  causing 
or  permitting  to  be  made  any  new  outfall  into  any 
of  the  sewers  of  the  Cottingham  Local  Board 
which  communicated,  either  directly  or  indirectly, 
with  the  plaintiffs*  main  sewer,  whereby  any  sur- 
face or  sewage  water,  other  than  as  aforesaid, 
might  flow  or  pass  into  any  of  the  sewers  of  the 
Cottingham  Local  Board,  so  as  to  discharge  into 
the  plaintiffs'  main  sewer.  Each  of  the  defen- 
dants demurred 

Higgtns,  Q.C.  and  Macnaghten  for  the  Cotting- 
ham Local  Board. — The  proviso  does  not  operate 
to  prevent  moh  commomoationfl  as  at  the  oate  ol  , 


the  deed  were  authorised  by  statute  to  be  made 
(Public  Health  Act  1848,  sect.  48 ;  Sanitary  Act 
1866,  sect.  9),  and  as  are  now  authorised  by 
sect.  22  of  the  Public  Health  Act  1875.  At  the 
time  of  the  deed  any  owner  or  occupier  could  as 
a  matter  of  right  connect  with  the  drain;  and  so 
now.  Having,  by  reason  of  the  statute,  no  power 
to  refuse  the  communication,  we  have  not  contra- 
vened the  clause,  for  we  do  not  allow  what  we 
cannot  prevent. 

QUuee,  Q.C.  and  W.  HcUfidd  Oreen  for  the 
plaintiffs.— The  parties  to  the  deed  must  take  the 
proviso  as  qualified  by  sect.  28  of  the  Act  of  1875. 
As  to  the  effect  of  sect.  22,  we  say  an  Act  only 
prevents  effect  from  bein^  given,  to  a  contract 
where  it  makes  the  execution  of  the  contract  im* 
possible : 

Baily  v.  De  Cre$p%my,  19  L.  T.  Bep.  N.  S.  081 ; 
L.  Bep.  4  Q.  B.  185. 

So  far  from  the  contracts  being  now  impracticable, 
the  Act  gives  the  defendants  all  the  power  that 
they  can  want :  (sects.  15,  27,  173, 175.)  HeaH  v. 
QiU  (27  L.  T.  Bep.  N.  S.  291 ;  L.  Rep.  7  Ch.  699), 
on  the  effect  of  threatening,  is  the  same  as  this 


Higgins  in  reply. — ^The  proviso  was  taken  from 
the  Public  Health  Act  1872,  sect.  82.  Sect.  28  of 
the  Act  of  1875,  and  the  sections  of  the  earlier 
Acts  from  which  it  is  borrowed,  apply  to  agree- 
ments between  local  authorities.  Sect.  22  of  the 
same  Act,  and  the  corresponding  sections  of 
earlier  Acts,  apply  to  other  cases,  vis.,  cases 
where  communication  is  required  by  other  than 
local  authorities.  BatZv  v.  De  Orespigny  is  in 
my  favour;  for  it  decides  that  a  covenantor  is 
equallv  disabled  firom  preventing  a  third  party 
from  doing  what  he  is  empowered,  or  as  what  he  is 
required  by  statute  to  do,  and  therefore  is 
equally  relieved  from  liability  in  either  case. 

/.  PewTBon,  (^C.  and  Borthvneh,  for  Wilkinson. 
— I  had  onlv  to  deal  with  the  Cottingham  Local 
Board,  and  had  nothing  to  do  with  any  agreement 
between  them  and  the  Newington  Local  Board. 
Assume  that  at  the  time  of  the  deed  there  was  no 
enactment  equivalent  to  sect.  22  of  the  Act  of 
1875,  still,  when  that  Act  came,  it  repealed  thn 
agreement  in  the  deed  as  to  Wilkinson : 

Brmoatm'  v.  KiteheLl,  1  Salk.  97,  197,  198 ;  1   Ld 
Baym.  817,  321. 

Olasae  for  the  plaintiffs. 

Ford  North,  (^C.  and  B.  B.  Rogers,  for  the  Hull 
Grarden. — It  is  said  that  the  words  in  sect.  22  of 
the  Act  of  1875,  "  local  authority,"  mean  all  the 
local  authorities  through  whose  land  the  sewer 
passes ;  but  it  would  be  preposterous  to  suppose 
that  a  man  openina:  a  sewer  nas  to  negotiate  with 
all  such  authorities ;  he  has  only  to  deal  with  the 
one  immediately  near  to  him. 

Maliks,  Y.C. — The  injunction  is  sought  upon 
the  ground  of  the  contract  entered  into  between 
the  two  local  boards  by  the  deed  of  the  18th 
July  1874.  The  meaning  of  the  proviso,  I  think, 
is  plain  enough,  that  the  Cottingham  board  are 
not  to  give  their  consent ;  so  far  as  they  can,  they 
are  not  to  permit  any  persons  who  have  property 
not  within  the  district  to  drain  into  the  Cotting- 
ham sewer,  thereby  increasing  the  quantity  of 
sewaee  to  he  thrown  into  the  Newington  district, 
without  the  consent  of  the  Newington  board. 
[His  Lordship  then  stated  the  facts  alK)ve  given  as 
to  Wilkinson.  J    As  far  as  Wilkinson  is  oonoerned^ 
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there  has  been  no  breach  of   the  nndertaking 
according  to  the  express  words  ;  because  it  says 
that  the  sewage  of  any  other  district  or  place  shall 
not  be  permitted  bj  the  Gottingham  board  to  flow 
into  their  sewer  so  as    to    discharge    into    the 
Newington  sewer.    As  they  have  not  given  their 
consent,  bat  have  remained  indifferent,  there  has 
not,  according  to  the  strict  letter  of  the  contract, 
been  any  breach  of  it.    They  have  neither  assented 
nor  dissented,  bat  have  stood  by  and  allowed  the 
aathorities  to  decide  what  they  thoaght  was  right 
according  to  the  law.    In  the  part  of  the  state- 
ment of  claim  relating  to  the  Hall  Garden,  there 
is  an  allegation  of  a  breach  of  contract,  becaase 
the  Gottingham  board  are  stated  to  consent,  and 
consenting  is  permitting.    Under  these  ciroam- 
stances  it  is  contended  that  there  has  been  sach  a 
breach  of  the  contract  entered  into  as  entitles  the 
plaintiffs  to  an  injanction.    To  this  statement  of 
claim  each  of  the  defendants  has  demurred.    The 
defendants  mainlv  rest  their  cases  on  the  22nd 
section  of  the  Public  Health  Act  1875,  and  if  that 
Act  does  apply,  then  the  plaintiffs  are  wrong  and 
the  defendants  right.     Before  I  read  the  section,  I 
may  say  it  appeirs  that  all  persons  within  the 
local  district  have  an  absolute  right,  under  the 
2lst   section,    to  drain  into  the  sewer,  without 
consent  being  given,  or  without  any  terms  being 
imposed  upon  them.    An  owner  or  occupier  of 
premises  within  the  district  is  not  bound  to  make 
any  compensation  whatever.     But  the  right  of 
Wilkinson  and  the  Hull  Garden,  who  are  without 
the   Gottingham  district,  depends  on  the  22nd 
section.    It  was  ur^ed  that,  whatever  may  be  the 
effect  of  the  contract  of  the  18th  July  1874,  it 
is  superseded  by  the  Act  of  1875.    On  that  sub- 
ject, the  law  cannot  be  better  put  than  in  Brewster  v. 
KiicheU  (1  Salk.  198),  though  it  is  an  old  authority: 
''Where  the  question   is,   whether    a   covenant 
be  repealed  by  Act  of  Parliament  P    this  is  the 
difference,  viz.,  where  H.  covenants  not  to  do  an 
act  or  thing  which  was  lawful  to  do,  and  an  Act 
of  Parliament  comes  after,  and  compels  him  to  do 
it,   the    statute    repeals   the    covenant;     so,    if 
H.  covenants  to   do    a  thing  which  is    lawful, 
and    an    Act    of    Parliament     comes    in    and 
hinders   him   from  doing    it,   the   covenant    is 
repealed.    But  if  a  man  covenants  not  to  do  a 
thing  which  then  was  unlawful,  and  an  Act  comes 
and  makes  it  lawful  to  do  it,  such  Act  of  Parlia- 
ment does  not  repeal  the  covenant."    That  is  also 
followed  by  the  recent  case  of  BaHy  v.  Creemgny 

Sbisup.),  There  it  was  held,  "that  the  aefen- 
nt  was  entitled  to  judgment ;  for  the  defendant 
was  discharged  from  his  covenant  by  the  subse- 
quent Act  of  Parliament,  which  compelled  him  to 
assign  to  the  railway  company,  and  so  put  it  out 
of  his  power  to  perform  the  covenant,  on  the 
principle  of  the  maxim,  lex  non  cogit  od  impoaei' 
oUict,  and  that  it  could  make  no  dilierenco  whether 
the  company  were  only  empowered  or  were 
compelled  to  build  the  station  on  the  paddock." 
Now,  assuming  that  in  the  present  case  there  was 
a  covenant  between  these  parties,  originally  bind- 
ing between  them,  yet,  if  the  Act  has  authorised 
every  member  of  the  community  to  do  that  which 
the  Gottingham  board  bound  themselves  by  the 
oovenant  not  to  permit  anyone  to  do,  when  the 
Act  says  what  the  22nd  section  of  the  Act  of 
1^75  says,  it  seems  to  me  that  the  case  falls 
strictly  and  literally  within  those  decisions,  that 
a  later  Act  of  Parliament  discharges  the  oovenant 


between  the  parties.    Mr.  Hiffgins  put  it  oor» 
rectly,  that  the  defendants  could  not  prevent,  and 
therefore  did  not  permit.*    That  is,  they  could  not 
prevent  the  owner  from  doing  it,  because  Parlia- 
ment conferred  the  right  upon  him ;  and  if  they 
could  not  prevent  him,  it  is  not  their  permisaiOD, 
but  that  of  the  law.    Mr.  Glasse  argued  that  the 
oovenant  is  absolutelv  binding,  and  that  the  oouse- 
quence  of  a  repeal  of  it  would  be  to  throw  great 
inconvenience   upon    the    Newington  boani,  by 
overcharging  their  drainage  and  rendering  it  im- 
possible for  them  to  work  their  sewer  properly. 
The  answer  is,  that  at  the  date  of  the  deed  of 
1874  there  already  existed  the  9th  section  of  the 
Sanitary  Act  1866  and  the  32nd  section  of  the 
Public  Health  Act  1872.  and  that  in  view  of  those 
sections,  when  the  Newington  board  entered  into 
this  arrangement,  they  were  bound  to  oonsider 
what  under  the  existing  low  was  the  ohanoe  of  tha 
drainage  beine  increased.  They  were  bound  to  make 
their  sewer  of  the  size  which  was  calculated,  not 
to  dispose  only  of  the  actual  sewage,  bat  of  that 
sewage  which  would  be  added  to  it  in  the  ezeroiaa 
of  that  power  which  then  existed  and  undoubtedly 
exists  under  the  later  Act.    It  is  an  inoonvenienoe 
which  they  were  bound  to  prepare  for.    It  is  the 
right  of   every   owner  without    the    district    to 
consider  what  will  be  most  convenient  to  him. 
[His  Lordship  then  pointed  out  that  the  naap 
showed  that  the  most  convenient  sewer  for  the 
Hull  Garden  was  the  sewer  of  the  Gottinghan^ 
board,  which  also  was  the  convenient  aewer  for 
Wilkinson.]    Another  topic  of  Mr.  Glasse  was  that 
Wilkinson  and  the  Hull  Garden  were  bound  to 
apply,  not  only  to  the  Gottingham  board,  bat  to 
the  Newington  board.    I  cannot  agree  with  that^ 
because  the  Act  gives  them  this  right.     [His 
Lordship  read  from  the  22nd  section  of  the  Aict 
of    1875,  and  continued  :]     The  local  authority 
mentioned  in  this  section  is  the  local  authority  o!f 
the  district  adjoining ;  that  local  authority's  is  the 
drain  into  which  the  sewage  is  to  be  poured,  aiid 
no  other.    The  section  prevented  the  Gottingham 
board  from  objecting  to  the  maki  g  of  theocmneo- 
tion  by  the  other  defendants.  The  question  whether 
the  Newington  board  ma^  be  entitled  to  a  portion 
of  the  compensation  paid  by  Wilkinson  to  the 
Gottingham  board  is  a  matter  between  the  two 
boards  that  has  nothing  to  do  with  the  qaestiooa 
raised  in  this  action.    Therefore  it  appears  to  me 
that  the  Gottingham  board  have  not  done  any- 
thing which  by  law  they  were  not  bound  to  do. 
Wilkinson  has  done  nothing  which  by  law  he  waa 
not  entitled  to   do,  and   the   same  observatioa 
applies  to  the  Hull  Gkurden.    The  three  demorrere 
will  be  allowed  with  costs. 


Solicitor  for  the  plaintiffs,  0.  A.  WrigJU, 
for  /.  B.  W,  Sldridge,  HuU. 

Solicitor    for    the   Gottingham    Local  Boordc 
A,  B,  Oldman,  agent  for  /.  Seymour  Mois,  Hull. 

Solicitors  for  Wilkinson,    Frankish  and  Bu-^ 
ehanan,  agents  for  Frankieh  and  Kingdont  Hull. 

Solicitors  for  Hull  Garden,  Miller,  SmUk,  and 
BeU,  agents  for  Tenney  and  Dawber^  HulL 
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QUEEN'S  BENCH  DIVISION. 

Wednesday,  March  5, 1879. 

(Before  Msllob  and  Manisty,  J  J.) 

Bbll  (app.)  V,  MoBSON  (reap.),  (a) 

Election  of  guardians — Falsely  cusuming  to  aei — 

Voting  pa-per — OonvUstion — 14  Sflb  Vict  c.  105, 

s.  3. 

The  appellant  caUed  at  the  house  of  a  voter  for  an 
election  of  guardians  of  the  poor  during  his 
absence  from  home,  asked  for  his  voting  paper, 
placed  the  voter's  initials  against  two  of  the 
candidates*  names,  signed  his  own  name  as 
witness  to  the  voter's  mark,  and  got  another 
person  who  was  present  to  make  a  cross.  The 
voter  was  not  an  iUiteraie  person,  and  had  given 
no  permission  or  authority  to  the  appellant  to 
write  upon  the  paper.  Although  this  voting 
paper  wcu  allowed  by  the  returning  officer  at  the 
eleetion,  it  did  not  appear  how  it  reached  him  or 
what  the  voter  knew  about  it. 

Held,  upon  a  case  staled,  thai  these  fads  were  not 
sujfictent  to  justify  a  conviction  of  the  appellant 
under  14  ^  16  Vict,  c,  105,  s,  3,  for  falsely 
assuming  to  act  in  the  name  or  on  the  behalf  of 
a  person  entitled  to  vote. 

This  was  a  case  stated  bj  justices  of  the  peace  in 
and  for  the  coanty  of  Darham,  under  the  statute 
20  &  21  Yict.  c.  43,  on  the  application  in  writing  of 
the  appellant,  who  was  dissatisfied  with  the  deter- 
mination upon  the  question  of  law,  which  arose,  as 
hereinafter  stated,  on  the  24th  Jane  1878,  at  Bishop 
Auckland,  in  the  said  count  j,  the  appellant  haying 
duly  entered  into  a  recognisance  to  prosecute  the 
appeal. 

1.  Upon  the  hearing  of  a  certain  information  pre- 
ferred by  the  respondent  against  the  appellant, 
under  sect.  3  of  the  Act  14  &  15  Yict.  c.  105,  that 
the  said  appellant  between  the  7th  and  the  lObh 
April  1878,  at  the  township  of  Crook  and  Billy 
Bow,  in  the  county  of  Durham,  pending  the  elec- 
tion of  guardians  of  the  poor  for  the  said  cownship 
under  the  statutes  in  that  behalf,  wilfully,  fraudu- 
lently, and  with  intent  to  affect  the  result  of  the 
said  election,  unlawfully  did  falsely  assume  to  act 
in  the  name  and  on  the  behalf  of  one  John 
Hewitson,  being  then  a  person  entitled  to  vote  at 
the  said  election,  contrary  to  the  form  of  the 
statute  in  such  case  maoe  and  provided.  The 
justices  convicted  the  appellant  of  the  said  offence, 
and  adjudged  him  to  be  imprisoned  in  Her 
Majesty's  prison  at  Durham,  in  the  said  county, 
and  there  to  be  kept  without  hard  labour  for  the 
space  of  ten  days. 

2.  The  following  facts  were  either  proved  or 
admitted  by  the  parties : 

3.  That  there  was  an  election  of  guardians  of 
the  poor  for  the  township  of  Crook  and  Billy  Bow 
aforesaid  pending  in  the  month  of  April  last,  and 
that  one  John  Hewitson  was  a  person  entitled  to 
Tote  at  the  said  election. 

4.  That  a  voting  paper,  prepared  by  the  clerk  of 
the  guardians,  and  produced  at  the  hearing,  was 
left  at  the  house  of  the  said  John  Hewitson,  in 
which  paper  there  was  the  name  of  the  said  John 
Hewitson  as  the  person  being  entitled  to  vote  at 
the  said  election,  together  with  directions  as  to 
the  voter  filling  up  and  signing  the  voting  paper. 

5.  That  Jane  Hewitson,  the  mother,  and 
Anthony  Hewitson,  the  brother,  resided  with  the 

(a)  Saported  bj  M.  W.  McKellak,  Esq.,  BanisUr-At-Law. 

Mag.  Oab.— Vol.  XL 


said  John  Hewitson,  and  also  that  the  two 
brothers  had  worked  for  several  years  at  a  colliery 
at  which  the  appellant  is  the  overman. 

6.  That  on  one  day  between  the  7th  and  10th 
April  last  the  appellant  went  to  the  house  of  the 
said  John  Hewitson,  that  the  said  John  Hewitson 
was  not  at  home,  and  that  the  appellant  asked  the 
mother  and  brother,  who  were  in  the  house,  if  the 
voting  paper  was  filled  up,  upon  which  the  brother 
said  It  was  not,  whereupon  the  appellant  said  he 
would  fiU  it  up  for  them,  and  asked  for  the  paper, 
which  was  given  to  him  by  the  mother,  and  he 
(the  appellant)  then,  without  any  farther  remark 
and  without  asking  for  whom  John  Hewitson 
yoted,  filled  up  the  paper  by  placing  John  Hewit- 
Bon*s  initials,  "  J.  H.,"  against  the  names  of  Bell 
and  Jones,  two  of  the  candidates,  and  writing  the 
name  John  Hewitson,  as  the  name  of  a  voter  who 
could  not  write,  at  the  foot  thereof,  and  signing 
his  own  name,  "  Thomas  Bell,"  as  witness  to  the 
mark  of  John  Hewitson.  Appellant  then  re- 
quested Anthony  Hevritson  to  make  a  cross  at 
the  foot  of  the  voting  paper,  which  he  accordingly 
did  in  the  blank  space  opposite  to  where  the 
appellant  had  written  the  name  of  John  Hewiii* 
son.  The  appellant  then  asked  the  mother  and 
brother  if  they  voted  for  Bell  and  Jones,  to  which 
Anthony  Hewitson,  the  brother,  replied  "No;" 
whereupon  the  appellant  said,  "It  is  filled  up 
now,"  and  then  went  away. 

7.  The  voting  paper  so  prepared  and  witnessed 
by  the  appellant,  which  was  afterwards  allowed  by 
the  returning  officer  on  taking  the  poll  at  the 
said  election,  was  produced  at  the  hearing  before 
the  justices. 

8.  That  John  Hewitson  had  not  given  any  per- 
mission or  authority  to  the  appellant  or  Anthony 
Hewitson  to  sign  his  name  or  mark  to  the  voting 
paper,  and  that  John  Hewitson  was  not  an 
illiterate  man,  but  that  he  could  write  his  name. 

9.  On  the  part  of  the  appellant,  it  was  con- 
tended that  the  mere  preparation  by  the  appellant 
of  the  yoting  paper  to  roceive  the  mark  of  the 
voter  was  not  sufficient  in  point  of  law  to  support 
a  conviction  of  the  appellant  for  falsely  assuming 
to  act  in  the  name  or  on  the  behalf  of  a  person 
entitled  to  vote. 

10.  The  justices,  however,  being  of  opinion  that 
the  appellant  was  well  acquainted  with  the  two 
Hewitsons,  and  also  that  he  did  the  act  with 
which  he  was  charged  wilfully,  fraudulently,  and 
with  intent  to  affect  the  result  of  the  said 
election,  gave  their  determination  against  the 
appellant  in  the  manner  before  stated. 

11.  The  question  of  law  upon  which  the  case 
is  stated  for  the  opinion  of  the  court  therefore  is, 
whether  the  preparation  and  filling  up  of  the 
yoting  paper  by  the  appellant  by  the  placing  of 
John  Hewitsoa's  initials  opposite  the  names  of 
Bell  and  Jones,  two  of  the  candidates,  writing  at 
the  foot  thereof  the  name  of  John  Hewitson  as 
the  name  of  a  voter  who  could  not  write,  and 
signing  his  own  name  as  witness  to  the  mark  of 
John  Hewitson,  whilst  the  mark  was  placed  on 
the  yoting  paper  by  Anthony  Hewicson  at  the 
request  of  the  appellant,  who  knew  that  he  was 
not  John  Hewitson,  the  person  entitled  to  vote  at 
the  said  election,  is  sufficient  to  support  the  con- 
viction of  the  appellant  for  falsely  assuming  to* 
act  in  the  name  and  on  the  behalf  of  the  said' 
John  Hewitson,  being  then  a  person  entitled  ta 
vote  at  the  said  election. 
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By  14  &  15  Vict  c.  106,  s.  3: 

If  any  person,  pending  or  after  the  election  of  any 
guardian  or  gfoafdians,  snail  wilfully,  fraudulently,  and 
with  intent  to  affeot  the  result  of  such  election,  oommit 
any  of  the  acts  following :  that  is  to  say,  fabricate  in 
whole  or  in  part,  alter,  deiace,  destroy,  abstract,  or  pur- 
loin any  nomination  or  voting  paper  used  therein;  or 
personate  any  person  entitled  to  vote  at  such  election ; 
or  falsely  assume  to  act  in  the  name  or  on  the  behalf  of  any 
person  so  entitled  to  vote ;  or  interrupt  the  distribution 
or  collection  of  the  voting  papers ;  or  distribute  or 
collect  the  same  under  a  false  pretence  of  being  lawf uUy 
authorised  to  do  so ;  every  such  person  so  offending 
shall  for  every  such  effence  be  liable,  upon  conviction 
thereof  before  two  justices,  to  be  imprisoned  in  the 
oonunon  gaxA  or  house  of  correction  for  any  period  not 
exceeding  three  months,  with  or  without  hard  labour. 

Meek  argued  for  the  appellant. — This  is  a  con- 
Yiction  for  falsely  aBsuming  to  act  in  the  name  or 
on  the  behalf  of  a  person  entitled  to  70te ;  and  it 
is  not  necessary  to  consider  whether  what  the 
appellant  did  coald  properly  constitute  either  of 
the  other  offences  created  by  the  section.  There 
is  nothing  in  the  evidence  to  show  any  acting  in 
the  name  or  on  behalf  of  John  Hewitson ;  nor, 
indeed,  does  it  appear  that  John  Hewitson  did  not 
ratify  and  act  upon  what  the  appellant  wrote. 
[Stopped  by  the  Court.] 

/.  (JooJe,  contra, — ^The  chief  ingredient  of  the 
offences  under  this  section  is  the  intention,  and 
the  justices  have  found  that  the  appellant  acted 
in  the  matter  wilfully,  fraudulently,  and  with 
intent  to  affect  the  result  of  the  election.  It  does 
not  appear  that  John  Hewitson  ever  knew  any- 
thing aoout  the  paper,  either  before  or  after  the 
appellant  wrote  upon  it.  The  voting  papers  are 
called  for  at  the  houses  of  the  voters,  and  it  never 
could  have  been  intended  that  a  vote  should  be 
given  without  any  knowledge  of  it  by  the  voter. 
The  case  of  Whiteley  v.  Oha^peU  (38  L.  J.  51,  M.O.) 
failed  as  a  conviction  on  the  ground  that  the 
person  whose  name  was  assumed  was  dead  :  it  is 
consistent  with  that  decision  that  this  conviction 
was  right. 

Mellob,  J. — I  think  if,  upon  these  facts,  the 
justices  hsbd  convicted  the  appellant  of  fabricating 
in  whole  or  in  part  this  voting  paper,  it  might 
have  been  contended  that  the  evidence  was  suf- 
ficient ;  but  they  seem  to  me  to  have  proceeded 
on  the  wrong  clause  of  the  section.  I  see  nothing 
to  justify  me  in  thinking  that  the  appellant 
assumed  to  act  in  John  Hewitson's  name.  It 
would  be  too  much  to  infer  this  when  it  does  not 
appear  that  John  Hewitson  was  even  called  as  a 
witness.  Moreover  it  does  not  appear  how  the 
paper  reached  the  returning  officer ;  if  the  voter 
himself  gave  it  him,  he  might  have  thereby  rati- 
fied the  appellant's  fabrication.  At  all  events  the 
evidence  is  not  enough  for  a  conviction  under  this 
clause. 

Manisty,  J. — I  agree ;  but  I  think  the  circum- 
stances come  very  nearly  within  the  offence 
charged.  Possibly  what  the  appellant  did  is  con- 
sistent with  innocence.  I  do  not  see  how  the 
Justices  could  find  what  is  stated  in  the  case 
without  John  Hewitson's  being  called  as  a  witness ; 
and  it  is  amazing  that  he  was  not  further  asked  if 
he  had  adopted  the  vote  which  the  appellant  had 
written.  I  a^ree  that  the  evidence  is  not  suf- 
ficient as  it  stands. 

Judgment  for  tJie  appeUant 

Solicitors  for  appellant,  Bogereon  and  Ford,  for 
J.  T.  Fraud,  Bishop  Auckland. 

Solicitors  for  respondenti  Scott  and  Clarke, 


Wednesday,  March  5. 

(Before  Mellob.  and  Manistt,  JJ.) 

BiDDELL  (app.)  V,  Speak  (resp.).  (a) 

Nuisance — Sewer — Ooneent  of  occupier — Stoppage 
—38  ^  39  Vict.  c.  55,  m.  94  and  96. 

The  appellant  rented  land  of  the  owner  of  houses 

and  other  land  in  the  neighbourhood ;  and  ahout 

two  years  ago  the  landowner,  without  the  appeU 

lant^a  consent^  made  a  sewer  under  the  land  ha 

occupied.    Pecuniary  compensation  was  claimed 

at  the  time,  but  during  the  two  years  the  sewage 

of  several  houses  passed  through  the  sewer  ;  the 

appellant,  being  unable  to  get  satisfaction  from  hie 

landlord,  at  length  stopped  up  the  sewer,  and  the 

local  board  obtained   a  conviction  against  hitn 

wider  sects,  94  and  96  of  the  Public  Health  Act 

1875,    although  rw    nuisance    existed    on    his 

land. 

Held,  upon  a  case  staled,  that  the  appellant  was  a 

person  by  whose  act  the  nuisance  arose  or  co»- 

tinued  ;  and  thai  he  was  righUy  convicted. 

This  case  was  stated  for  the  opinion  of  the  court 

by  two  of  Her  Majesty's  justices  of  the  peace  for 

the  county  of  Durham,  acting  in  and  for  the  East 

Division  of  Chester  Ward  in  the  said  county,  in 

in  pursuance  of  the  statute  made  and  passed  in  the 

twentieth  and  twenty-first  years  of  the  reign  of 

Her  Majesty  Queen  Yictoria,  chapter  43,  for  the 

purpose  of  obtaining  the  opinion    of  this    court 

m  questions  of  law  which  arose  as  hereinafter 

stated. 

On  the  6th  April  1878  the  respondent,  John 
Spear,  of  South  Snields,  in  the  county  of  Durham, 
medical  officer  of  health  of  the  local  board  of 
health  for  the  district  of  Hebbum,  in  the  said 
county,  made  a  complaint  that  in  or  upon  certain 
premises — the  Caledonian  Hotel,  situate  in  Lyon- 
street,  Hebbum  Quay,  in  the  said  county,  within 
the  district  of  the  said  local  board  of  health  for 
the  district  of  Hebbnrn,  in  the  said  county — the 
following  nuisance  then  existed,  the  said  premises 
being  in  such  a  state  as  to  be  a  nuisance  or  inju- 
rious to  health,  arising  from  the  reflux  of  sewage 
matter  into  the  cellar  of  the  said  premises  which 
are  called  or  known  by  the  name  or  si^n  of  the 
Caledonian  Hotel,  situate  at  Lyon-street,  Hebbum 
Quay  aforesaid ;  and  that  the  said  nuisance  was 
caused  by  the  act,  default,  or  sufferance  of  the 
above-named  appellant,  Edward  Biddell,  of  Lyon- 
street,  Hebbum  Quay,  in  the  said  county  of  Dur- 
ham, by  placing  an  obstruction  in  the  sewer  in  the 
locality  of  the  said  hoase  and  premises ;  and  there- 
upon a  summons  was  duly  issued  and  served  upon 
the  said  Edward  Biddell,  the  above-named  appel- 
lant, requiring  him  to  appear  before  two  of  Her 
Majesty  8  justices  of  the  peace  of  the  county  of 
Durham  and  answer  the  said  compMnt. 

On  the  30th  April  1878  the  said  complaint 
came  to  be  heard  at  the  justice  room,  Waterloo 
Vale,  South  Shields,  in  the  said  division  and 
county,  when  the  respondent,  by  Thomas  Grieves 
Mabane,  a  solicitor,  who  is  also  clerk  to  the  local 
board  of  health  for  the  district  of  Hebbum  afore- 
said, and  the  said  appellant  by  his  solicitor, 
appeared  before  the  said  justices. 

The  proceeding  was  under  the  Public  Health 
Act  1875,  sects.  91  to  111,  both  inclusive,  and 
sect.  13  was  also  referred  to. 

It  was  satisfactorily  proved  by  Henry  Wilson, 

(a)  iieported  by  M,  W.  McEjbllab,  Saq.,  BazzHtar-at'Lav- 
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Bnrveyor  to  the  local  board  of  health  of  Hebburn, 
and  Bichard  Hill,  the  sanitary  inspector  of  the 
board,  that  a  sewer  had  existed  within  the  said 
local  board  district  for  draining  the  Caledonian 
Hotel  in  qnestion  for  at  least  two  years  previous 
to  the  complaint,  and  that  such  sewer  belonged  to 
the  board,  and  was  part  of  the  main  sewerage  of 
the  district,  and  that  it  drained  other  properties 
besides  the  Caledonian  Hotel,  and  particularly 
that  it  drained  all  Lyon-street. 

It  was  proved  that  the  sewer  in  qnestion  was 
pnt  in  about  the  year  1873  by  Mr.  Oarr  Ellison, 
the  owner  of  the  land  whereon  the  Caledonian 
Hotel  is  built,  and  of  the  surrounding  land,  and 
that  the  appellant  alleged  and  complained  to  the 
local  board  that  he  had  not  received  compensa- 
tion from  Mr.  Ellison  for  putting  the  sewer 
through  land  of  which  the  appellant  was  his 
tenant.  The  letter  of  appellant  to  the  local  board, 
of  which  the  following  is  a  copy,  was  put  in  evi- 
dence on  behalf  of  the  responaent : 

Lyon-Btredt,  Hebbozn,  Feb.  7, 1878. 
To  the  Urban  Sanitary  Authority,  Hebbnm. 

Chairman  and  Gentlemen, — ^I  reBpectfnll^  inform  yon 
that  I  have  not  received  payment  forpnttmg  the  sewer 
down  my  premiaes  at  Jarrow  Wood  Monse,  a  olaim  for 
which  was  forwarded  to  B.  C.  Ellison  some  time  ago. 
If  my  demand  be  not  oompUed  with  within  f onrteen  days 
from  this  date  I  will  out  off  the  sewer  from  your  nse. 
Ab  yon  will  be  aware,  I  never  received  notice  from  yon 
or  any  other  party  at  any  time  that  snoh  sewer  was 
wanted.  I  shall  regret  if  such  conrse  has  to  be  taken  by  me 
om  account  of  other  people's  property,  but  I  see  no  alter- 
native.—Yonrs  faithfully,  E.  Biddsll. 

J.  Buchanan,  Esq.,  Chairman. 

It  was  further  proved  that  the  appellant  between 
the  7th  and  25bh  Feb.  last,  stopped  up  the  passage 
.of  the  sewerage  from  the  Caledonian  Hotel,  by 
filling  up  the  sewer  at  the  manhole,  therebypre- 
venting  the  drainage  of  the  Caledonian  jBTotel 
flowing  through  it,  and  caused  such  drainage  to 
accumulate  in  the  cellar  of  the  said  hotel ;  that 
ench  drainage  there  became  a  nuisance  injarious 
to  health,  and  that  such  nuisance  existed  at  the 
date  alleged  by  the  complaint.  The  evidence  of 
John  Spear,  medical  officer  of  health  to  the  said 
local  board,  was  distinct,  that  the  liquid  accumu- 
lated in  the  cellar  of  the  Caledonian  Hotel  was  a 
nuisance  injurious  to  health,  and  he  also  deposed 
that  the  appellant  had  admitted  to  him  that 
he  had  stopped  up  the  drain,  giving  as  his 
reason  that  the  local  board  had  not  made  any 
acknowledgment  for  putting  the  sewer  through 
his  land. 

It  was  further  proved  that  a  notice  by  the 
sanitary  inspector  of  the  local  board  requiring 
the  appellant  to  abate  the  nuisance  in  question 
within  twenty-four  hours  was  duly  served  upon 
him  on  the  3rd  April  1878. 

The  appellant  contended  that  the  summons  or 
complaint  ought  to  be  dismissed  on  all  or  one  of 
the  following  grounds : 

First,  that  defendant  is  in  possession  of  the 
land  under  a  claim  of  right,  and  it  was  unnecessary 
therefore  to  consider  his  title. 

Secondly,  that  the  sewer  not  constructed  by 
the  board  and  not  vested  in  them. 

Thirdly,  that  the  sewer  is  constructed  through 
defendant's  land  and  drains  more  than  one  house, 
so  that  it  is  a  sewer  which  vests  in  the  local  board 
unless  it  was  unlawfully  made  tbroup;h  defendant's 
land  without  his  authority  and  withouD  the  local 


board  having  served  notice  under  the    Sanitary 
Acts. 

Fourthly,  defendant  claims  the  right  to  prevent 
the  sewage  coming  upon  his  land  by  the  means  he 
adopted,  and  that,  as  the  sewage  does  not  origi- 
nate on  his  land,  he  is  not  responsible  for  any 
nuisance  it  may  cause  by  its  having  been  pre- 
vented by  him  from  coming  on  to  his  land.  The 
defendant  claims  the  right  to  prevent  foreign 
sewage  coming  upon  his  land,  and  is  therefore 
not  liable  to  conviction  under  sect  96. 

In  support  of  appellant's  contentions  he  relied 
upon  the  facts  proved  as  above  stated,  and  also 
upon  the  following  evidence  adduced  upon  cross- 
examination  of  Mr  Wilson,  wherein  he  stated  as 
follows  : 

The  local  board  was  constituted  two  or  three 
months  •before  I  was  appointed  surveyor  in  July 
1873.  The  sewer  was  not  put  in,  in  consequence  of 
a  notice  from  the  board.  It  is  understood  by  me 
now  to  belong  to  the  board,  because  owners  of 
property  put  t£em  in  and  hand  them  over.  I  can- 
not say  when  this  sewer  became  the  property  of 
the  board.  I  am  not  aware  of  this  sewer  being 
handed  over  to  the  board  by  any  formal  act.  I 
have  not  seen  Mr.  Ellison  as  to  this  sewer.  I 
prepared  the  plan  produced.  The  manhole  is 
174  yards  from  the  Caledonian  Hotel.  The  man- 
hole is  in  a  field  which  I  understood  to  be  in  the 
occupation  of  the  defendant.  The  manhole  is 
about  200  yards  from  the  sewer  mouth,  which  is 
an  open  field,  and  discharges  itself  into  defendant's 
second  field.  It  is  about  forty  yards  from  the 
nearest  dwelling,  and  the  distance  from  the  mouth 
to  the  foreshore  (of  the  river)  is  144  yards.  All 
Lyon-street  drains  into  the  sewer.  Defendant  has 
complained  of  the  sewer  being  through  his  land. 
No  reply  was  given  to  the  letter  of  the  7th  Feb. 

The  appellant  called  Michael  Pigg  as  a  witness 
on  his  behalf,  whose  evidence  was  as  follows  : 

Have  known  land  at  Jarrow  Wood  Farm  for  f onrteen 
years,  resided  in  it  ten  years.  IknowHnmblebysight.  He 
18  a  oontraotor  at  Gateshead.  In  Sept.  1874  the  sewer  was 
made.  I  heard  George  Biddell  sav  to  Humble,  "By 
whose  anthority  do  yon  come  here  P  He  replied, "  Mr. 
Garr  Ellison.''  G^rge  Biddell  is  defendant's  brother, 
and  they  are  joint  oocnpiers  of  the  land.  George  Biddell 
said  they  had  not  any  right  there ;  he  would  treat  them  as 
trespassers.  I  consider  the  discharge  of  sewage  upon 
the  land  a  nuisance.    It  has  been  complained  of. 

The  justices  gave  the  evidence  and  contentions 
on  both  sides  their  careful  consideration,  and 
were  of  opinion  that  it  was  satisfactorily  proved 
that  the  sewer  was  in  possession  of  the  local 
board,  and  that  the  appellant  was  responsible 
under  the  Public  Health  Act  1875. 

And  on  proof  there  had  before  them  that  the 
said  nuisance  so  complained  of  did  exist  on  the 
said  premises,  and  that  the  same  was  caused  by 
the  act,  default,  or  sufferance  of  the  said  Edward 
Biddell,  the  appellant,  the  justices,  in  pursuance 
of  the  Public  Health  Act  1875,  ordered  the  said 
appellant  within  twenty-four  hours  of  the 
service  of  their  order,  or  a  true  copy  thereof  accord- 
ding  to  the  said  Act,  to  effectually  abate  the  said 
nuisance  by  removing  the  said  obstruction  in  the 
said  sewer,  and  by  cleansing  and  purifying  the 
said  premises  situate  at  Lyon-street,  bHcburn 
Quay,  in  the  said  county,  and  called  or  known  by 
the  sign  of  the  Caledonian  Hotel,  so  that  the 
same  should  no  longer  be  a  nuisance  or  injurious 
to  health  as  aforesaid.  And  they  further 
adjudged  the  said  appellant  for  his  said  offence  to 
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forfeit  and  pay  the  Bnm  of  ten  Bhillines  to  be 
paid  and  applied  according  to  law,  and  tney  also 
directed  that  the  said  appellant  shoald  pay  the 
Bum  of  fifteen  shiUings  and  sixpence,  beine  the 
amount  of  costs  incurred  up  to  making  of  the 
order  for  abatement  of  the  said  nuisance ;  and  if 
the  said  several  sums  were  not  paid  forthwith  they 
adjudged  the  said  appellant  to  be  imprisoned  in 
the  house  of  correction  at  the  City  of  Durham,  in 
the  county  of  Durham,  for  the  space  of  seven  days, 
unless  the  said  several  sums  and  all  costs  and 
charges  of  the  commitment  and  conveying  of  the 
said  appellant  to  the  said  house  of  correction 
should  be  sooner  paid. 

If  the  court  shall  be  of  opinion  that  the  said 
order  is  wrong  in  point  of  law,  then  the  said  order 
is  to  be  quashed ;  but  if  the  court  shall  be  of 
opinion  that  the  said  order  was  legally  and  pro- 
perly made,  the  same  is  to  stand. 

Meeh  for  appellant. — It  may  be,  as  the  justices 
have  found,  that  this  sewer  was  vested  in  the 
board  under  sect.  13  of  the  Public  Health  Act 
1875 ;  but  the  appellant  is  not  the  person  under 
sects.  94  and  96  "  by  whose  act,  default,  or  suf- 
ferance the  nuisance  arises  or  continues."  Sect. 
94  continues:  "Or,  if  such  person  cannot  be 
found,"  the  notice  shall  be  served  "  on  the  owner 
or  occupier  of  the  premises  on  which  the  nuisance 
arises.'*  Here  the  hotel  is  the  premises  on  which 
the  nuisance  arises,  and  moreover  the  person  by 
whose  default  the  nuisance  arises  is  Mr.  B.  C. 
Ellison,  who  improperly  made  the  sewer,  and  no^ 
the  appellant.  An  authority  for  this  is  Brown  v. 
Bu88eXl\  FranGOwrty.Free'nuLn  (L.  Rep.  3  Q.  B. 
251),  where  the  person  whose  premises  were 
drained  in  one  case,  and  the  person  who  con- 
structed the  drain  in  the  other,  were  held  to  be 
the  persona  by  whose  act  respectively  the  nui- 
sances arose. 

Cat76,  Q.O.  and  Cock  appeared  for  the  respon- 
dent, but  were  not  heard. 

Meli/)r,  J. — I  think  our  judgment  must  be  for 
the  respondent.  There  is  some  difficulty  in  apply- 
ing the  sections  of  the  Act  to  this  particular  case ; 
but  the  justices  have  found  that  this  sewer  has 
been  vested  in  the  board.  Moreover,  the  sewage 
passes  not  only  from  the  hotel,  but  from  the  whole 
street,  and  has  done  so  for  two  years  past.  No 
doubt  the  appellant's  claim  might  have  been 
enforced  upon  Mr.  Ellison  either  before  or  after 
the  making  of  the  sewer;  but  he  could  have  no 
right  to  stop  the  sewage  after  the  sewer  had 
become  vested  in  the  board.  It  appears  from  the 
cases  cited  that  there  is  some  ground  for  arguing 
that  Mr.  Ellison  or  the  occupier  of  the  hotel  might 
have  been  proceeded  against  as  well  as  the  appel- 
lant ;  but  tne  ground  upon  which  I  based  my  deci- 
sion in  those  cases  is  quite  sufficient  to  support  our 
judgment  for  the  respondent  here.  "  Suppose  it 
to  be  a  disputed  question,"  I  say  (L.  B.  3  Q.  B.  at 
p.  261), "  whether  an  open  drain  was  made  through 
land  with  the  consent  of  the  owner,  the  public 
health  is  not  to  suffer  until  this  question  is  deter- 
mined. The  proceedings  are  to  be,  in  the  first 
instance,  against  the  person  whose  act  causes  the 
nuisance ;  if  be  cannot  be  ascertained,  then  against 
the  person  who  has  the  misfortune  to  have  such  a 
noxious  easement  on  his  land."  Here  the  appel- 
lant is  the  person  whose  ant  caused  the  nuisance, 
and  it  was  within  the  justices'  power  to  convict  as 
they  have  done. 


Manistt,  J. — I  am  of  the  same  opinion.  If  the 
appellant  has  any  remedy,  it  can  only  be  against 
Mr.  Ellison,  his  landlord.  He  has  mistaken  his 
course  by  stopping  up  the  sewer. 

Judgment  for  respondent. 

Solicitor  for  appellant,  John  Seaife,  for  Duncan 
and  Duncan,  South  Shields. 

Solicitors  for  respondent,  IZt^e,  BueseU,  lUfe, 
and  Oardallf  for  T,  O.  Mabcme,  South  Shields. 


H0V8S   OF   L0BD8. 


Nov,  8  and  12,  1878. 

(Before   the   Lobd  Chancellor  (Cairns),  Lords 
0*Hagan  and  Selborke.) 

Ward  v.  Hobbs.  (a) 

ON  APPEAL  PBOM  THE  COURT  OF  APPEAL  IN  XNGLAND. 

Contagious  Diseases  [Animals)  Act-^8ale  of  goods 
— Implied  warranty — Sale  **  with  aU  fauUs  " — 
Breach  of  statutory  duty. 

The  Contagious  Diseases  {Animals)  Act  (Stat.  32  ^ 
33  Vict  c.  70)  enacts,  sect.  57 :  "If  any  person 
exposes  vn  a  market  or  fair,  or  other  public  place 
.  .  .  any  animal  affected  vjith  a  contagious  or 
i/nfectious  disease,  he  shall  he  deemed  guUty  of  an 
offence  against  this  Act,  unless  he  shows  .  .  .  that 
he  did  not  know  of  the  same  being  so  affected,  and 
that  he  could  not  with  reasonable  diligence  hone 
obtained  s%^h  knowledge." 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  mere  fact  of  exposing  for  sale  in  a  market 
animals  which  were  to  the  knowledge  of  ike  vendor 
suffering  from  such  disease  did  not,  in  the  absence 
of  an  express  warranty,  and  of  any  fraud  or  con^ 
cealment  on  the  part  of  the  ver^or,  create  an 
implied  warranty  under  the  statute  which  wotdd 
make  him  liable  to  the  purchaser  for  damages 
sustained  by  him  in  consequence  of  the  condition 
of  the  animals. 

A  breach  of  a  statutory  duty  does  not  necessarily 
give  a  right  of  action  to  the  person  wronged  by 
such  breach, 

Tms  was  an  appeal  from  a  judgment  of  the  Goart 
of  Appeal  (B  ram  well,  Brett,  and  Cotton,  L.JJ.), 
reported  in  37  L.  T.  Bep.  N.  S.  654,  and  3  Q.  B.  Div. 
150,  reversing  a  decision  of  the  Queen's  Bench 
Division  (Mellor  and  Lush,  JJ.),  reported  in  36 
L.  T.  Bep.  N.  S.  511,  and  2  Q.  B.  Div.  331,  in  fiiiToar 
of  the  plaintiff. 

The  plaintiff  and  defendant  were  both  fiirmers 
near  Newbnry.  In  Sept.  1875  the  defendant  sent 
some  pigs  to  be  sold  by  auction  at  Newbnrv  market. 
Among  the  conditions  of  sale  were  the  foUowing : 

4.  The  lots,  with  all  fanlia  and  errors  of  deaoriptum,  if 
any,  to  be  paid  for  and  removed  at  the  buyer's  ezpeoao 
immediately  after  the  sale. 

6.  No  warranty  will  be  given  by  the  auctioneer  with 
any  lot,  and  as  all  lots  are  open  to  inspectioii  previous  to 
the  commenoement  of  the  sale  no  compenBation  ahall  be 
made  in  respect  of  any  fault  or  error  of  deeoriptloii  off 
any  lot  in  the  catalogae. 

The  plaintiff  purchased  the  pigs  for  44L,  which 
was  admitted  to  be  a  fair  price ;  but  immediately 
after  the  sale  they  showed  symptoms  of  typhoid 
fever,  and  all  but  one  died,  and  tney  infected  other 
pigs  of  the  plaintiff,  which  also  died.  The  plain- 
tiff then  brought  this  action  for  the  damage  he 
had  sustained. 

(a)  Beported  by  C.  £•  Malsbs,  Esq.  Buxiatarat-Law. 
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The  case  was  tried  before  Brett,  L.J.  at  the 
Berkshire  Summer  Assizes  in  1876,  when  the  jury 
found  a  verdict  for  the  plaintijff,  finding  expressly 
that  the  defendant  was  aware  that  the  pigs  were 
infected  with  the  disease  when  he  sent  them  to 
the  market. 

The  learned  judge  reserved  leave  to  move  to 
enter  a  verdict  for  the  defendant,  but  the  rule  was 
discharged  by  the  Queen's  Bench  Division.  This 
decision  was  reversed  by  the  Court  of  Appeal,  as 
above  mentioned,  on  the  ground  that  the  defen- 
dant did  not  by  taking  the  animals  to  a  public 
market  represent  that  they  were  free  from 
disease. 

The  plaintifE  then  appealed  to  the  House  of 
Lords. 

jBT.  Matthews,  Q.G.  and  Bros  appeared  for  the 
appellant. — The  arguments  urged  appear  suffi- 
ciently from  the  judgments  of  their  Lordships.  In 
addition  to  the  cases  mentioned  in  the  judgments, 
the  following  were  cited  or  referred  to  in  the  course 
of  the  argument : 

Hillr.BdlU,2f7L.J.4&y  Ex.;  2H.&N.299; 
Cooke  V.  Waring,  9  L.  T.  Bep.  N.  S.  257 ;  32  L.  J. 

362£x.; 
Beg.  V.  Bernard,  7  C.  &  P.  784 ; 
Hill  V.  Gray,  1  Stark.  434  ; 
Jones  V.  Bowden,  4  Taunt.  847 ; 
EichoU  V.  Bannister,  34  L.  J.  105,  C.  P. ;  17  C.  B. 

N.  S.  708 ; 
Peto  V.  Blades,  5  Taunt.  657 ; 
Shepherd  v.  Kain,  5  B.  &  A.  240 ; 
Blakemore  v.  Bristol  and  Exeter  Bailway  Company, 

8E.&B.1035; 
Brass  v.  Maitland,  6  E.  &  B.  470  ; 
Bumby  v.  BolleU,  16  M.  A^  W.  644  ; 
Emmerton  v.  Matthews,  7  H.  A^  N.  586. 

Benjamin,  Q.G.  and  H.  D,  Greene,  who  appeared 
for  the  respondent,  were  not  called  upon  to  address 
the  House. 

Nov,  12. — Their  Lordships  gave  judgment  as 
follows : 

The  Lord  Ghancbllob.  (Gaims). — My  Lords,  in 
this  case  the  respondent  sold  a  certain  number  of 
pigs  by  auction  at  Newbury  market,  and  the 
appellant  became  the  purchaser  of  those  pigs  at 
the  auction.  There  were  conditions  of  sale  under 
which  they  were  sold,  and  the  fourth  and  sixth 
of  those  conditions  ran  in  these  words:  [His 
Lordship  read  the  conditions  set  out  above,  and 
continued:]  It  turned  out  that  almost  imme- 
diately after  the  sale  the  pigs,  in  the  hands  of  the 
purchaser,  showed  symptoms  of  being  affected 
with  typhoid  fever,  a  contagious  and  infectious 
disease ;  they  rapidly  died  off,  and  nearly  all  of 
them  ultimately  died.  If  the  finding  of  the  jury, 
that  the  pigs  were  infected  with  this  disease  at 
the  time  of  the  sale,  and  that  the  respondent 
knew  it,  is  a  correct  inference  from  the  facts  of 
the  case,  then,  beyond  all  doubt,  the  respondent 
was,  both  morally  and  legally,  highly  culpable. 
Bat  the  question  is,  Is  there  a  right  of  action  on 
the  part  of  the  appellant  ?  In  his  claim  he  puts 
the  case  in  this  way :  he  says  that  by  warranting 
the  pigs  to  be  free  from  any  infectious  disease, 
the  defendant  induced  him  to  buy  them ;  and 
then  he  alleges  that  "  even  if  the  defendant  did 
cot  warrant  the  pigs,  the  plaintiff  says  that  the 
defendant,  either  knowingly,  or  having  good 
reason  to  believe  that  the  pigs  were  suffering 
from  an  infectious  disease,  onered  them  for  sale 
at  a  certain  open  and  public  market  held  at  New- 
bury, and  sold  thirty-two  of  them  to  the  plaintiff 
lor  44L ; "  and  then  he  says  that  **  the  defendant 


knew  that  the  plaintiff  was  a  farmer,  and  that  the 
pigs  would  be  placed  with  other  pigs,  and  would 
also  be  turned  into  certain  stubble  fields.''  Now  with 
regard  to  the  allegations  in  the  statement  of  claim, 
undoubtedly  there  was  no  warranty,  and  the  case 
in  that  respect  is  unsupported.  As  to  the  other 
allegaLioD,  that  simply  from  the  fact  of  sending 
the  pigs  to  the  market  when  they  were  in  this 
state  a  right  of  action  arises,  that  was  not  the 
ground  on  which  the  case  was  mainly  rested  at 
your  Lordships'  bar.  The  counsel  for  the  appel- 
lant contended  that,  from  what  took  place  at  the 
trial,  and  afterwards,  any  technicality  founded 
upon  the  claim  was  out  of  the  question,  and  the 
appellant  might  succeed  by  showing  that,  on  the 
facts  as  they  were  proved,  there  was  any  right 
of  action  on  his  part  on  any  ground  whatever. 
The  appellant's  contention  at  your  Lordships' 
bar  was  this,  that  the  respondent  had  made  a 
representation  which  was  untrue  in  point  of  fact, 
and  that  the  action  lay  as  in  the  nature  of  an 
action  for  deceit.  Now,  I  apprehend  there  can  be 
no  doubt  of  this  proposition,  that  if  a  man 
expressly  states  upon  a  sale  that  he  gives  no 
warranty,  and  that  the  goods  sold  must  be  taken 
with  all  their  faults,  but  goes  on  to  say  expressly 
in  addition  to  that,  that  so  far  as  he  knows,  or 
believes,  or  has  reason  to  believe,  the  goods  are 
free  from  any  particular  fault,  and  that  the  animals 
(if  it  be  animals  that  are  sold)  are  free  from  any 
disease,  if  he  expressly  states  that,  and  ii  it  can 
afterwards  be  proved  that  the  animals  were 
tainted  with  the  disease  to  which  he  referred,  then 
there  can  be  no  doubt  that,  notwithstanding  the 
negation  of  warranty,  an  action  would  lie  for 
deceit  for  the  false  representation.  There  is  no 
difficulty  in  reconciling  the  two  express  state- 
ments— one  that  he  does  not  warrant,  and  that  the 
property  must  be  taken  with  its  faults,  and 
the  other  that,  so  far  as  he  knows  or  be- 
lieves, the  article  sold  is  free  from  a  particular 
fault.  Upon  that  part  of  the  case  there  can  be  no 
controversy.  But  the  question  here  is,  not  how 
two  express  statements  of  the  kind  that  I  have 
described  are  to  be  made  to  stand  together,  but 
whether,  in  addition  to  the  express  negation  of 
warranty  which  I  have  described,  there  was  any 
other  representation  at  all.  Now,  any  represen- 
tation in  words  there  clearly  was  not  in  this  case. 
The  only  statement  actually  made  was  the  one 
contained  in  the  two  conditions  df  sale  which  I 
have  read.  Beyond  that  not  a  word  was  said,  or 
is  alleged  to  have  been  said,  on  the  part  of  the 
auctioneer ;  and  the  respondent  never  in  any  way 
came  in  contact  with  the  appellant.  But  what 
was  contended  at  your  Lordships'  bar  was  this, 
that,  although  there  was  no  express  representa- 
tion made  in  words,  yet  there  was  conduct  on  the 
part  of  the  respondent  which  amounted  to  a  repre- 
sentation ;  and  it  was  endeavoured  to  make  that 
out  in  this  way :  it  was  said  the  Gontagious  Dis- 
eases (Animals)  Act  (32  &  33  Vict.  c.  70),  s.  57, 
enacts  that  any  person  who  sends  an  animal, 
having  at  the  time  upon  it  an  infectious  or  con- 
tagious disease,  to  any  public  or  open  place,  shall 
be  guilty  of  an  offence  under  this  Act,  unless  he 
shall  prove  that  he  was  not  aware  that  the  animal 
was  so  tainted  with  disease.  And  it  was  said, 
therefore,  that  the  respondent  here,  from  the  mere 
fact  of  sending  his  pigs  into  a  public  market,  must 
be  taken  (being  of  course  held  to  be  aware  of  the  law 
upon  the  subject)  to  be  representing  that  he  was 
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complying  with,  or,  at  all  events,  not  infringing 
the  Ibw,  and  that  the  animals  were  not  tainted 
with  any  infectious  or  contagioaa  disease.  I  think 
it  always  desirable  to  abstain,  as  far  as  possible, 
from  expressing  an  opinion  upon  a  case  which  is 
not  actually  the  case  under  consideration,  and 
I  desire  here  to  be  held  free  from  expressing  any 
opinion  as  to  what,  in  a  case  in  which  there  was 
no  negation  of  warranty,  no  statement  such  as  I 
have  read  from  the  two  conditions  of  sale  in 
this  case,  ought  to  be  the  law  as  to  a  man  who 
sent  his  pigs  to  a  public  market,  knowing  them  at 
the  time  to  be  tainted  with  disease.  I  observe 
that  in  the  case  of  Bodger  v.  Nichols  (28  L.  T.  Bep. 
N.S.  441),  in  the  Court  of  Queen's  Bench,  Black- 
bum,  J.  seems  to  have  thrown  out  an  opinion  that, 
in  a  case  of  that  kind,  there  being  nothing  upon 
one  side  in  the  shape  of  statement  or  negation,  and 
there  being  simply  the  fact  of  a  man  sending 
diseased  animals  to  a  public  market  to  be  sold  on 
the  other,  that  must  be  held  to  be  a  representation 
by  conduct  that  the  animals  were  free  from 
disease,  and  that  the  person  so  sending  them 
might  be  liablo  for  the  consequences  of  that 
representation  if  it  turned  out  to  be  untrue.  I 
desire,  so  far  as  I  am  concerned,  to  hold  myself 
unpledged,  if  such  a  case  had  to  be  considered. 
But  that,  as  it  seems  to  me,  is  not  the  case  which 
vour  Lordships  have  now  to  consider.  Tou  have 
here  to  consider  an  actual,  dear,  unqualified  state- 
ment in  writing,  on  the  one  hand,  and  no  state- 
ment whatever,  even  in  mere  words,  on  the  other 
hand,  but  an  attempt  to  raise  a  conclusion  as  to 
an  implied  statement  from  conduct.  The  words  of 
the  statement  on  the  one  side  are  perfectly 
clear;  they  are  that  the  vendor  will  not  war- 
rant the  goods — that  they  are  open  to  inspec- 
tion, that  the  purchaser  might  inspect  them, 
and  that  the  purchaser  must  take  them  with 
all  their  faults.  I^ow  I  hold  that,  in  order  to 
countervail  or  qualify  that,  and  to  cut  it 
down,  there  must  be  something  as  clear  in  state- 
ment in  an  opposite  direction.  If  there  had  been 
that  representation  in  words  which  I  began  by 
supposing,  namely,  that  notwithstanding  that 
negation  of  warranty,  the  vendor  said  that  he 
believed  the  animals  were  free  from  disease,  that 
might  be  the  foundation  of  an  action  for  deceit ; 
but  it  seems  to  me  that  there  is  no  authority  and 
no  principle  upon  which,  in  the  face  of  a  clear  and 
unqualified  statement  on  the  one  hand,  such  as  I 
have  described,  that  the  purchaser  must  take  the 
articles  with  all  their  faults,  you  are  to  raise,  from 
the  mere  circumstance  of  his  sending  the  animals 
to  the  market,  the  implication  of  a  representation 
on  the  other  hand  that  the  animals  were,  in  the 
belief  of  the  vendor,  free  from  disease.  I  there- 
fore, on  this  part  of  the  case,  entirely  agree  with 
the  unanimous  conclusion  of  the  Court  of  Appeal. 
But  there  were  some  minor  points  in  the  case 
suggested  as  arguments  upon  which  the  appeal 
might  be  sustained,  and  I  will  refer  to  them  very 
shortly.  The  first  of  them  was  this :  It  was  said 
that  there  was  here  a  breach  of  statutory  duty, 
and  that  wherever  you  have  a  breach  of  statutory 
duty  and  any  person  wronged  by  it,  the  person 
wronged  has  a  right  of  action.  Kow,  I  ao  not 
stop  to  consider  how  far  that  can  be  supported  as 
a  general  proposition.  A  good  deal  might  be 
said  upon  that  subject,  but  it  is  sufficient  to  point 
out  to  your  Lordships  that  the  statutory  duty 
here    is  of  this  kind ;   it  is  a  duty  not  to  send 


infected  animals  into  a  public  place — ^for  an  obvious 
reason,  lest  they  should  by  contact  or  neighbour- 
hood taint  other  animals,  and  thereby  occasion 
injury  to  the  public.  If  in  that  state  of  thinga 
some  person  had  come  forward  and  said,  "  Yoa, 
the  respondent,  sent  tainted  animals  into  this 
public  place,  and  my  animals  in  that  public 
place,  by  contact  or  neighbourhood,  were  in- 
fected, and  I  suffered  a  loss,"  then  I  could 
understand  the  argument.  But  that  is  noti 
what  occurred  here.  What  occurred  in  the  public 
place  was  the  buying  and  the  selling,  and  no 
tainting  of  other  animals,  although  it  is  said  that 
after  the  pigs  became  the  property  of  the  pur- 
chaser, and  were  taken  to  his  farm,  they  tainted 
other  animals  which  were  there.  But  that  is  nob 
the  gist  of  the  enactment,  and  therefore  it  appears 
to  me  that  this  argument  altogether  fails.  The 
next  point  was  this  :  It  was  said  that  that  which 
was  sold  here  was  not  really  a  lot  of  pigs,  but  a 
mass  of  disease — of  typhoid  fever.  To  that  all  I 
can  say  is,  that  a  pig  having  typhoid  fever  appears 
to  me  not  to  lose  its  identity  any  more  than  a 
man  having  typhoid  fever  ceases  to  be  a  man ; 
and  therefore  the  thine:  sold  was  that  which  it 
was  professed  to  sell.  Then  again  it  was  said  that 
what  was  sold  here  was  not  merely  infected  by 
disease,  but  was  a  noxious  and  a  dangerous  thing, 
certain  not  only  to  be  useless  in  itself,  but  to  be  a 
source  of  evil  and  of  danger  wherever  it  might 
be  carried,  and  it  was  likened  to  the  case  of  a 
person  selling  explosive  substances  without  any 
warning  being  given  to  the  purchaser,  and  without 
its  being  known  or  made  clear  that  the  possession 
of  the  substance  was  attended  with  danger.  There 
again  I  should  not  wish  to  express  any  opinion 
as  to  how  far  that  argument  might  be  urged  in  a 
case  where  there  was  no  express  statement  upon 
the  subject  of  the  thing  sold ;  it  is  sufficient  to 
say  that  it  seems  to  me  that  where  you  have  an 
article  sold  with  a  statement,  not  merely  that  the 
vendor  does  not  warrant  it,  but  that  the  pur- 
chaser must  take  it  with  all  its  faults,  this  point 
really  becomes  a  branch  of  the  first  point  to  which 
I  have  referred ;  and  you  cannot  therefore  contend 
that  the  purchaser  is  afterwards  to  be  at  liberty 
to  turn  round  and  say,  **  There  was  this  fault  in 
the  article  which  I  bought  which  makes  it  a 
dangerous  article  for  me  to  become  the  possessor 
of."  Those  were  the  arguments  which  your  Lord- 
ships heard  urged  with  great  skill  and  ingenuity 
by  the  counsel  for  the  appellant ;  but  it  appears 
to  me  that  they  all  failed,  and  that  the  decision  of 
the  court  below  ought  to  be  affirmed.  I  move 
your  Lordships,  therefore,  that  the  appeal  be  dis- 
missed with  costs. 

Lord  O'Hagan. — My  Lords,  I  do  not  regard 
this  case  as  free  from  difficulty;  but,  on  the 
whole,  I  see  no  sufficient  reason  for  declining  to 
concur  with  the  Court  of  Appeal.  The  matter,  as 
presented  by  the  appellant,  is  of  the  first  impres- 
sion ;  no  authority  supports  his  contention,  and  its 
success  would  involve  the  establishment  of  a  new 
principle,  r«nd  the  recognition  of  a  legal  presump- 
tion heretofore  unknown.  The  statement  of  claim 
relies  i^pon  a  warranty,  but  makes  no  case  of 
deceit.,  or  fraud,  or  failure  of  consideration,  and 
conta'ms  no  averment  that  the  plaintiff  was  misled 
by  a'ny  representation  of  the  defendant.  Warranty 
there  was  none ;  but,  on  the  contrary,  the  condi- 
ti^jUB  of  sale  expressly  declined  the  giving  of  any, 
aijd  purchasers  were  informed  that  they  might 
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make     what    inspection     they    pleased    before 
the      commencemeDt    of    the    sale,    and     that 
no  compensation  woald   bo  given    "  in  respect 
of   any    fault    or    error  of    description    of    any 
lot    in   the    catalogue."      The    very    ingenious 
and  exhaustive  argament  of  the  counsel  for  the 
appellant  addressed  itself  to  several  points  which, 
as  I  observe,  were  not  made  in  the  pleadings,  and 
were  dealt  with  sufficiently  by  the  Lord  Chancellor; 
bnt  the  real  question  is  that  which  alone  seems  to 
have  been  raised  and  considered  in  the  courts 
below,  whether  the  offer  for  sale  in  open  market, 
of  itself,  under  the  circumstances  proved  in  evi- 
dence, amounted  to  a  representation  of  soundness 
imposing  responsibility  on  the  defendant  for  the 
loss  which  the  plaintiff  undoubtedly  incurred  P    I 
assume,  for  the  purpose  of  the  argument,  accord- 
ing to  the  verdict  of  the  jury,  that  the  defendant 
knew  of  the  diseased  condition  of  the  pigs  when 
he  sent  them  to  market,  although  for  my  own 
part  I  am  more  than  doubtful  of  the  correctness 
of  the  finding  in  that  respect.    But,  taking  it  as 
proved   that   the  animus  were   known   by  the 
respondent  to  have  disease,  I  should  not  be  pre- 
pared to  say,  even  in  the  absence  of  the  conditions 
of  sale  on  which  he  relies,  that  the  non-disclosure 
of  the  fact  would,  without  more,  have  cast  liability 
for  loss  upon  him.    We  must  deal  with  the  law 
as  we  find  it,  even  though  we  might  desire,  in 
cases  of  bargain  and  sale,  to  compel  more  full  and 
candid  scatements  on  peril  of  grave  responsibility; 
and  that  law  is  stated  thus  by  Judge  Story  in  his 
book  on  Contracts  (at  p.  511) :  "  The  general  rule, 
both  of  law  and  equity,  in  respect  to  concealment, 
is  that  mere  silence  with  regard  to  a  material  fact 
which  there  is  no  legal  obligation  to  divulge  will 
not  avoid  a  contract,  although  it  may  operate  as 
an  injury  to  the  party  from  whom  it  is  concealed." 
And  again  (p.  551) :  "  Although  a  vendor  is  bound 
to  employ  no  artifice  or  disguise  for  the  purpose 
of  concealing  defects  in  the  article  sold,  since  that 
would  amount  to  a  positive  fraud  on  the  vendee, 
yet,  under  the  general  doctrine  of  caveat  emptor,  he 
IS  not  ordinarify  bound  to  disclose  every  defect  of 
which  he  may  be  cognisant,  although  his  silence  may 
operate  virtually  to  deceive  the  vendee."    I  take 
it  that  this  is  a  correct  statement,  and,  it  so,  as 
there  was  not  in  the  present  case  any  lecral  obliga- 
tion to  divulge  the  knowledge  assumed  to  belong 
to  the  defendant,  his  simple  failure  to  divulge  it 
did  not    nullify  the  contract,  and  could  not  be 
taken,  as  the  appellant  insists,  either  as  a  repre- 
sentation of  the  soundness  of  the  animals  or  as  a 
representation  that  he  did  not  know  them  to  bo 
unsound.    If  the  vendee  bought  at  his  own  risk 
and   in  reliance  on  his  own  inspection,  without 
requiring    a    warranty,    which    he    might    have 
made   the    condition    of     his    purchase,   and    if 
there  was    not — and   no    one  says  there  was — 
any   artifice    or   disguise   on    the    part    of   the 
vendor,    for    the    purpose  of   concealment,  then 
I  should  be  disposed  to  hold,  if  it  were  necessary 
to  decide  upon  such  a  state  of  facts,  that  the  mere 
silence,  which  he  was  not  asked  to  break,  did  not 
impose  responsibility.    However,  the  case  of  the 
respondent  is  different  and  stronger,  and  we  are 
not  required  to  pronounce  such  a  decision.    The 
argument  of  the  appellant  rests  upon  implication, 
and  inference  ariaing  from  conduct;  and  no  doubt 
conduct  may  amount  to  representation  as  clearly 
as  any  form  of  words.  But  the  express  declaration 
made  in  the  conditions  of  the  sale,  in  my  opinion, 


forbade  the  implication  and  repelled  the  inference. 
The  purchaser  was  informed  that  he  would  haye  no 
warranty,  and  that  he  was  not  to  expect  compensa- 
tion for  any  fault.  He  was  told  to  inspect  for  him- 
self and  to  judge  for  himself,  and  warned  that  he 
must  take  the  consequences  of  any  error  he  might 
commit  in  making  a  bad  bargain.     He  had  the 
clearest   intimation  that    the    vendor,    whatever 
might  be  his  state  of  knowledge,  expressly  refused 
to  give  any  help  to  a  right  decision  or  make  any 
disclosure  of  any  kiiid.    The  legal  result  is  stated 
very  plainly  by  Lord  EUenborongh,  in  the  case  of 
BagUhoU     v.    Walters     (3     Camp.      154),     the 
authority  of  which  has  never,  so  far  as  I  know, 
been  called  in  question :  '*  Where  an  article  is  sold 
with  all  faults  I  think  it  is  quite  immaterial  how 
many  belonged  to  it  within  the  knowledge  of  the 
seller,  unless  he  used  some  artifice  to  disguise 
them,  and  to  prevent  their  being  discovered  by  the 
purchaser.    The  very  object  of  introducing  such  a 
stipulation  is  to  put  the  purchaser  on  his  guard, 
and  to  throw  upon  him  the  burden  of  examining  all 
faults,  both  secret  and  apparent.    I  may  be  pos- 
sessed of  a  horse  which  I  know  to  have  many 
faults,  and  I  wish  to  get  rid  of  him  for  whatever 
sum  he  will  fetch.    I  desire  my  servant  to  dispose 
of  him,  and,  instead  of  giving  a  warranty  of  sound- 
ness, to  sell  him  with  all  faults.    Having  thus 
laboriously  freed  myself  from  responsibility,  am  I 
to  be  liable  if  it  be  afterwards  discovered  that  the 
horse  was  unsound  P  "    Now  the  defendant  in  this 
case  did  precisely  what  was  held  by  Lord  Ellen- 
borough  to  protect  a  vendor  against  liability  for 
all  faults,  **  secret  or  apparent."    And,  I  repeat, 
it  has  not  been  pretended  that  he  was  guilty  of  an^ 
contrivance  to  conceal  or  to  deceive.    The  condi- 
tions of  sale,  by  declining  to  compensate,  suggested 
that  there  existed,  or  might  exist,  a  state  of  things 
which,  but  for  the  condition,  would  entitle  to 
compensation.    It  at  once  challenged  inspection, 
and  aroused  attention  to  the  probable  necessity  of 
making    it,  and    so  left  the  purchaser    without 
reason    to     complain.      How    is    the    force    of 
this    authority   sought   to  be    evaded?      Only, 
so    far    as    I    understand    the    argument,    by 
reliance  on  the   Contagious    Diseases  (Animals) 
Act.      It  is    said    that    this    Act,  making    the 
exposure    in  a  market    of    animals   affected    by 
contagious  disease  a   criminal  offence,  warrants 
purchasers  in  presuming  that  persons  so  exposing 
them  intend  to  represent    them — ^and  represent 
them,  in  fact — as  free  from  such  disease ;  and  that 
therefore  responsibility  attaches  as  on  a  warranty 
created    through    a    representation  by  conduct. 
This  is  very  subtle  and  not  very  tangible  reason- 
ing, and  it  has  failed  to  satisfy  my  mind.     In  the 
first  place,  the  condition  of  sale,  by  its  express  re- 
fusal of  warranty  or  compensation,  appears  to  me 
to  negative  the  existence  of  any  representation  of 
the  kind.     It  is  distinct  notice  to  all  the  world 
thac  there  may  be  faults  which  the  vendor  does 
not  care  to  disclose,  for  which  ho  will  not  be  ac- 
countable.   Next  the  assumption,  and  the  gratui- 
tous assumption,  is,  that  vendors  and  purchasors 
generally  know  not  merely  of  the  existence  bat  of 
the  terms  of  the  Act,  and  of  its  penal  operation, 
and  of  its  effect  in  probably  deterring  the  owners 
of  unsound  cattle  from    bringing  them  to  sale. 
There  may  have  been  no  such  knowledge;  and 
even  if  it  existed,  what  reason  have  we  for  suppos- 
ing that  men  will  not  violate  the  law,  and  brave 
its  penalties,  taking  the  risk  of  discovery  and  the 
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chance  of  escape  P  What  right  or  reason  has  any- 
one to  presume  that  the  dealer,  by  the  fact  that 
he  offers  to  sell,  demonstrates,  or  intends  to 
demonstrate,  his  compliance  with  the  Act,  and 
conseqaently  affirms  the  soundness  of  the  animal  P 
In  this  case,  if  the  finding  of  the  jury  was  correct, 
the  defendant,  imowing  that  he  would  be  guilty 
of  a  breach  of  the  statute  subjecting  him  to  pun- 
ishment, ventured  on  it  notwithstanding,  and  got 
off  scot  free,  for  his  pigs  passed  the  inspector, 
and  were  pronounced  to  be  without  disease.  Many 
similar  transactions  may  and  must  take  place,  for 
obedience  to  the  law  cannot  always  be  expected 
when  evasion  of  it  may  be  the  source  of  profit ; 
and  I  find  it  impossible  to  hold  that  the  mere  ap- 
pearance of  animals  in  a  market  can  be  reasonably 
presumed  to  imply  their  immunity  from  conta- 
gious illness  in  any  case,  and  certainly  not  in  a 
case  in  which  the  owner  negatives  any  such  impli- 
cation by  refusing  to  warrant,  and  insisting  on  an 
acceptance  "  with  all  faulta"  I  cannot  see  any 
real  relation  between  the  penal  statute  and  the 
contract  we  are  considering;  and  I  agree  with 
Brett,  L.J.  that  the  attempt  to  connect  them  is 
illusory.  The  Act  was  passed  for  the  benefit  of 
the  general  public;  it  has  nothineto  do  with  the 
bargains  of  particular  persons.  Under  such  cir- 
cumstances as  are  now  oefore  us  the  presumption 
on  which  the  appellant  rests  his  claim  to  recover 
the  compensation  which  the  conditions  of  sale 
forebade  him  to  expect,  seems  to  me  to  have  no 
foundation  in  fact  or  law ;  and  I  concur  with  my 
noble  and  learned  friend  that  the  app^  should  be 
dismissed  with  costs. 

Lord  Selborne. — My  Lords,  I  feel  compelled  to 
agree  in  the  judgment  moved  by  mv  noble  and 
learned  friend  on  the  woolsack,  though  I  confess  I 
do  so  with  some  reluctance.  Upon  the  question 
of  implied  representation  I  have  never  felt  any 
doubt.  Such  an  implication  should  never  be  mado 
without  facts  to  warrant  it ;  and  here  I  find  none, 
except  that  in  sending  for  sale,  though  not  in  sell- 
ing, these  animals,  a  ]>enal  statute  was  violated. 
To  say  that  every  man  is  always  to  be  taken  to 
represent  in  his  dealings  with  other  men  that  he 
is  not  to  his  knowledge  violating  any  statute  is  a 
refinement  whieb,  except  for  the  purpose  of  pro- 
ducing some  particular  consequence,  would  not, 
I  think,  appear  reasonable  to  any  man.  The 
argument  which  for  some  time  most  weighed  with 
me  was,  that  for  a  man  to  sell  to  another,  without 
disclosing  the  fact,  an  article  which  he  knows  to 
be  positively  noxious,  and  the  other  man  does  not 
know  to  be  so,  even  though  he  expressly  nega- 
tives warranty,  and  says  that  the  purchaser  must 
take  his  bargain  with  all  faults,  is  an  actionable 
wrong.  I  confess  I  should  not  be  sorry  if  the 
law  were  so ;  but  I  know  of  no  authority  for  the 
proposition  that  such  is  the  law,  even  with  respect 
to  the  particular  case  of  infectious  disease  in 
animals  sold.  The  very  nature  of  the  condition 
that  the  buyer  is  to  take  the  animals  with  all  faults 
implies  that  they  may  be  diseased,  without  any 
distinction  between  infectious  and  non-infectious 
disease,  and  I  cannot  think  that  the  legislation 
which  has  recently  taken  place  in  the  public 
interest  against  particular  acts  tending  to  propa- 
gate such  disease  can  make  that  an  actionable 
wrong  as  between  the  parties  to  a  private  con- 
tract, which  would  not  be  so  without  it. 

Judgment  appealed  from  affittned  and  appeal 
dismiseed  with  costs. 


Solicitors  for  the  appellant,  Abbott,  Jenkins,  and 
Abbott,  for  Lucas,  Newbury. 

Solicitors  for  the  respondent,  Bickards,  WaUcerg 
and  Matide,  for  Cave,  Newbury. 


COURT    OF   APPEAL 


SITTINGS     AT     WESTMINSTER. 

Nov.  30  and  31,  and  Dee.  2, 1878. 

(Before  Bramwell,  Brett,  and  Cotton,  L.  JJ.) 

COVERDALE  V.  ChARLTON.  (a) 

Local  boa/rd — Streets — Vesting — Grazing  of  roadg 
in  boa/rd^s  district— Publio  HeaUh  Act  1875  (38 
^  39  Vict.  c.  55)  s.  149. 

The  effect  of  the  word  "  vest"  in  sect.  149  of  the  PtMic 
Health  Act  1875  is  to  give  to  an  urban  CMthoriiy^ 
with  respect  to  the  streets  mentioned  in  the  section^ 
the  property  in  so  much  of  the  soil  and  eurfacs 
as  is  necessary  for  aU  the  purposes  appUcahle  to 
a  street. 

An  urban  authority,  in  1876,  lei  to  plaintiff  the 
grazing  of  a  highway  and  of  a  private  road 
ivithin  their  district.  Plaintiff  accordingly 
turned  in  his  cattle,  and  defendant,  having  «t<5- 
sequentVy  pastured  his  cattle  on  the  highway  and 
private  road,  plaintiff  claimed  damages  againtt 
aim  for  trespass. 

Held  (affirming  the  decision  of  the  Q.B.  Division^ 
Cockbum,  OJ.  and  MeUor,  J.),  (1)  That  sect' 
149  gave  the  urban  authority  sufficient  property 
in  the  highway  to  enable  them  to  let  the  grazing, 
and  therefore  that  plaintiff  could  maitUain  hiB 
action.  (2)  That  the  urban  authority,  having  no 
power  to  let  the  grazing  of  the  private  road, 
plaintiff  had  not  sufficient  possession  to  enable 
him  to  maintain  his  action  in  respect  of  thaJb 
road. 

These  were  cross  appeals  from  a  judgment  of  the 
Q.B.  Division,  on  a  special  case. 

The  following  are  the  &cts,  so  far  as  they  are 
material  for  the  purposes  of  this  report,  set  oat  in 
the  special  case  : — 

In  the  year  1 766  an  Act  was  passed  for  dividing, 
inclosing,  and  draining  certain  lands,  grounds,  and 
common  pastures  in  the  parish  of  Gottingham,  ia 
the  East  Kidinfl:  of  the  county  of  York. 

The  commissioners  appointed  by  or  under  the 
said  Act  made  their  award  on  the  24th  Aug.  1771» 
and  thereby  set  out  and  appointed  certain  public 
and  private  roads  within  the  said  parish  (in- 
cluding Endyke  and  Gold  Harbour-lanes  herein- 
after mentioned).  Endyke-lane  was  set  out  by 
the  said  award  as  a  private  road  in  the  following 
terms : 

We  do  order,  direct,  determine,  and  award  that  thero 
shall  at  all  times  for  ever  hereafter  be  a  private  way  cr 
road,  as  and  where  the  same  is  staked,  ditched,  or  bounded 
out,  of  the  breadth  of  thirty  feet,  for  the  use  of  tho 
said  proprietors  whose  allotments  adjoin  upon  the  same, 
their  tenants,  lessees,  heirs,  and  assigns,  their  serrants, 
horses,  cattle,  carts,  and  carriages  only,  leading  from 
the  tnrnpike  road  of  the  town  of  Kingaton-npon-Hnll 
and  Beverley  westward  into  and  orer  the  sonth  side  of 
lands  in  the  said  New  Ings  herein  seTorally  awarded  the 
said  Francis  Biley  and  Samnel  Knipe  to  and  for  them 
awarded  the  said  Francis  Whiting,  &c. 

(a)  Reported  hy  W.  ArrLXTOv,  Esq.,  BsniBter.ttti-Lair. 
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Since  the  year  1818  Endjke-lane  had  been  a 

public  road,  and  as  sach  it  has  since  that  date 

t)een  repaired  by  the  parish.    Gold  Harbonr-lane, 

which  in  the  said  award  was  described  as  the 

North  Garr-road,  was  set  ont  thereby  as  a  private 

Toed  in  the  following  terms : 

And  ws  do  order,  dixeot,  determine,  and  awud 
ihat  there  thaU  at  aJl  times  for  ever  hereafter  be  a 
priyats  wav  or  road,  as  and  where  the  aame  is  now 
-staked,  ditoked,  or  bcmnded  ont,  of  tiie  breadth  of  forty 
feet,  for  the  nse  of  tiie  Beyeral  owners  of  lands  and 
.ffroonds  m  Cottingham  aforesaid,  thehr  tenants,  lessees, 
Mrs,  and  sssigns,  and  their  serrants,  horses,  oarts,  and 
cacTiaees  onlj.  and  to  be  called  the  North  Garr-road, 
leading  to  and  Dom  the  said  Dnnswell-road  eastward  into 
and  over  holds  in  the  said  Inn-ooounon  and  North  Carr, 
to  and  from  the  tompike  road  lesding  from  the  said  town 
-of  Eingston-npon-HoIl  to  Beyerley  aforesaid. 

Cold  Harbour-lane  has  continued  since  the  date 
of  the  said  award,  and  still  is,  a  private  road. 

Cottingham,  whether  strictly  the  area  of  a 
parish  or  a  township,  is  and  always  has  been 
for  the  purpose  of  maintaining  its  highways  a 
distinct  and  separate  area,  which  is  commonly  and 
in  this  case  hereinafter  called  the  parish  of  Cot- 
tingham. 

On  the  19th  April  1876  the  local  board  entered 
into  an  agreement  in  writing  with  the  plaintiff, 
under  which  the  local  board  agree  to  let  to 
the  plaintiff  the  right  of  herbage  or  pasturage  for 
•cattle,  except  sheep,  in  and  about  the  sides  of  the 
roads  hereinafter  mentioned,  from  the  day  of  the 
date  of  the  said  agreement,  until  the  23rd  Nov. 
then  next  at  the  rent  of  81.  lOtf.  Sach  roads  were 
-described  as  follows  in  the  schedule  to  the  said 
agreement :  **  From  Gibson's  to  Bailway  Gate, 
north  Moor-lane,  bl. ;  Cold  Harbour  and  Middle 
Dykey  to  railway  gates,  21. 5«. ;  Little  North  Garr- 
Jane,  and  Endyke-lane,  11,  5s.*' 

The  day  after  the  execution  of  the  said  agree- 
ment the  plaintiff  commenced  depasturing  the 
herbage  with  his  cattle  in  the  roads  that  had  been 
■assigned  to  him  under  the  said  agreement,  and 
thenceforth  until  the  commencement  of  this  action 
he  regularly  continued  to  do  so. 

On  the  25th  April  1876  three  horses  and  eifirht 
hesd  of  other  cattle,  belonging  to  the  defendant, 
were  turned  into  Eodyke-lane  aforesaid,  under  the 
•care  of  the  defendant's  servant,  and  grazed  there 
upon  the  sides  of  the  said  road,  and  on  the  follow- 
ing day  horses  and  other  cattle  of  the  defendant, 
to  about  the  same  number,  were  turned  into  Gold' 
Harbour-lane  aforesaid,  under  the  care  of  the  same 
servant,  and  grazed  there  upon  tLe  sides  of  the 
said  roads. 

The  defendant  knew  that  the  said  alleged  right 
of  the  herbage  in  and  about  the  sides  of  the  said 
roads  had  been  let  by  the  said  local  board  to  the 
plaintiff,  bat  refused  to  remove  his  cattle  or  to 
discontinue  turning  them  out  to  graze  upon  the 
sides  of  the  said  roads. 

No  actual  obstruction  of  the  plaintiff's  cattle  was 
caused  on  either  day  on  which  the  alleged  tres- 
passes took  place  by  the  acts  referred  to  in  the 
seventeenth  paragraph. 

It  has  been  agreed  between  the  plaintiff  and 
defendant  that,  if  the  judgment  of  the  court  be 
for  the  plaintiff,  the  amount  of  the  damage  is  to 
be  Is. 

The  question  for  the  opinion  of  the  court  is 
whether  the  plaintiff  is  entitled  to  recover. 

Costs  of  the  trial  to  abide  the  event  of  the 
action. 

Mao.  Gab.— Vol.  XI. 


The  Q.B.  Division  gave  judgment  for  the 
plaintiff  as  to  the  highway,  Endyke-lane ;  for  the 
defendant  as  to  the  private  road.  Gold  Harbour- 
lane. 

Each  party  appealed  from  this  judgment. 

The  case  in  the  court  below  is  reported,  and  the 
special  case  fully  set  out,  ante,  p.  323 ;  and  38  L.  T. 
Rep.  N.  S.  687. 

By  sect.  3  of  the  Public  Health  Act  1875  : 

"  Street "  inolodes  an^  liighw»  (not  being  a  tarnpike- 
road)  and  any  publio  bridge  (not  being  a  ooanty  bridge), 
and  any  road,  lane,  footway,  aqnare,  court,  alley,  or 
passage,  wheUier  a  tnoronghntre  or  not. 

Sect.  144 : 

Every  urban  authority  shall  within  their  district, 
exolnsively  of  anv  other  person,  ezeoi^te  the  office  of  and 
be  surveyor  of  highways,  and  have,  eiercise,  and  be 
sabjeot  to  aQ  the  powers,  authorities,  duties,  and  lia- 
bilities of  surveyors  of  highways  under  tilie  law  for  the 
time  being  in  force,  aave  so  far  as  such  powers,  authori- 
ties, or  duties  are  or  may  be  inconsistent  with  the  pro- 
visions of  this  Act ;  every  urban  authority  shall  also  have, 
exercise,  and  be  subject  to  all  thepowers,  authorities, 
duties,  and  liabilities  which  by  the  Highway  Act  1835,  or 
any  Act  amending  the  same,  are  vested  in  and  given  to 
the  inhabitants  in  yestry  assembled  of  any  parish  within 
their  district. 

All  ministerial  acts  required  by  any  Act  of  Parliament 
to  be  done  by  or  to  the  surrevor  of  highways  may  be 
done  by  or  to  the  surveyor  to  tne  urban  authority,  or  by 
or  to  such  other  person  as  they  may  appoint. 

The  149th  section  is  as  follows : 

All  streets  being  or  which  at  any  time  beoome  highways 
repairable  by  the  inhabitants  at  large  within  any  urban 
district,  and  the  pavements j  stones,  and  other  materials 
thereof,  and  all  buildings,  implements,  and  other  things 
provided  for  the  purposes  thereof,  shall  vest  in  and  be 
under  the  control  of  tiie  urban  authority.  The  urban 
authoritv  ehall  from  time  to  time  eanse  all  such  streets  to 
be  levelled,  paved,  metalled,  flagged,  channelled,  altered, 
and  repaired  as  occasion  may  require ;  they  may  from 
time  to  time  cause  the  soil  of  any  such  street  to  be 
raised,  lowered,  or  altered  as  they  may  think  fit,  and  may 
place  and  keep  in  repair  fences  and  posts  for  the  safety  of 
foot  passengers. 

Any  person  who,  without  the  consent  of  the  urban 
authority,  wilfully  displaces  or  takes  up,  or  who  injures 
the  pavement,  stones,  materials,  fences,  or  posts  of,  or 
the  trees  in,  anv  such  street  shall  be  liable  to  a  uenaltv 
not  exceeding  five  pounds,  and  to  a  further  penalty  not 
exceeding  five  shilhngs  for  every  square  foot  of  pavement, 
stones,  or  other  materials  so  diaplaoed,  taken  up,  or  in- 
jured ;  he  shall  also  be  liable  in  the  ease  of  any  injury  to 
trees  to  pay  to  the  local  authority  such  amount  of  com- 
pensation as  the  court  may  award. 

Cave,  Q.G.  and  Cyril  Dodd  for  the  defendant. — 
End jke- lane  is  a  "  street"  within  sect.  149  of  the 
Public  Health  Act  1875,  and  vests  in  the  board. 
The  question  is,  what  is  the  meaning  of  the  ex- 
pression "  vest  in  P  "  It  cannot  be  that  the  sec- 
tion vests  the  freehold  in  the  soil  and  surface  in 
the  board  so  as  to  give  them  the  cellars  below  the 
street.  This  construction  is  far  too  large.  It  is 
merely  meant  to  give  to  the  board  the  same  right 
over  the  streets  as  existed  for  the  benefit  of  the 
public  before  the  Public  Health  Acts  were  passed ; 
that  is  to  say,  they  may  deal  with  the  streets,  by 
lowering  or  altering  them  or  otherwise,  without 
making  compensation  to  the  owners  of  the  soil. 
"  Vest "  may  mean  give  the  right  of  passage  over, 
and,  if  so,  the  difficulty  of  assigning  a  meaning  to 
it  different  from  **  be  under  the  control  of  "  is  got 
over.  It  was  never  intended  that  the  local  board 
should  have  such  a  right  of  property  in  the  street 
as  would  enable  them  to  make  a  profit.  The  soil 
in  the  highway  formed  part  of  toe  common  land 
awarded  by  the  Inclosure  Commissioners.     The 
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property  in  it  therefore  remains  in  the  lord  of  the 
manor : 

Bechitt  Y.  Corporation  of  Leeds,  26  L.  T.  Bep.  N.  S. 

S75;  L.  Sep.  7  Oh.  421 ;  Bee  also 
8t,  Mary,  Newington,  t.  Jacobs,  26  L.  T.  Bep.  N.  S. 

800;  L.  Bep.  7Q.B;47; 
Ladey.  Shwherd,  2  Str.  1004 ;  and 
Ma/rquis  of  SaUsbuvy  t.  Chreat  Northern  Railway 
Compam/y,  5  C.B.  N.S.  174 ;  28  L.  J.  40,  C.P. 

The  surface  may  be  vested  in  the  board  so  as  to 
make  them  liable  for  negligence  if  they  do  not 
repair  it  ( White  v.  Hindley  Local  Board,  32  L.  T. 
Eep.  N.  S.  46 ;  L.  Eep.  10  Q.B.  219 ;  44  L.  J.  114, 
Q.B.) ;  bat  it  does  not  follow  that  the  board  ac- 
quires any  beneficial  interest  in  the  soiL  The 
plaintiff  cannot  maintain  this  action.  He  has  no 
better  right  than  the  board  had,  and  they  had 
none  to  let  the  grass  in  Endyke-lane. 

WtUe,  Q.G.  and  Wilb&rforee  for  plaintiff.— 
Under  sect.  149  a  street  becomes  vested  in  the 
nrtram  anthority  so  as  to  give  them  full  powers 
of  dealing  with  the  soil,  and  enabling  them  to 
keep  the  roadway  in  good  condition.  "Yest" 
implies  that  the  property  in  the  soil  passes  to  the 
board.  It  must  mean  something  more  than  the 
words  ''  be  under  the  control  of,"  which  are  also 
contained  in  the  section.  In  White  v.  The  Hindley 
Local  Board  (eup.)  the  point  was  not  taken  that 
the  locus  in  quo  became  vested  in  the  board  under 
the  Public  health  Acts,  so  as  to  give  the  board  a 
different  character  with  respect  to  it  than  as  sur- 
vevor  of  highways.  The  board  have  clearly  a  pro- 
pnetai7  right  in  the  trees  under  sect.  149.    See  also 

Taylor  v.  The  Corporation  of  Wigan,  35  L.  T.  Bep. 

N.  S.  696;   L.  Bep.  4  Oh.   Div.  896;   46  L.  J. 

105,  Ch. 
By  sect.  27  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878  (41  &  42  Vict.  c.  77),  the 
Legislature  have  thought  it  necessary  to  limit  the 
extent  to  which  the  soil  of  streets  shall  vest  by 
providing  that  minerals  are  not  to  vest  in  the 
sanitary  authority.  As  to  the  private  road,  Gold 
Harbour-lane,  it  is  admitted  that  the  board  had 
no  power  to  let  the  pasturage.  But  the  plaintiff 
had  sufficient  possession  of  the  grass  to  enable 
him  to  maintain  his  action.  He  had  sufficient  de 
Aicto  possession  by  his  cattle.  Yery  slight 
possession  is  enough  as  against  a  mere 
wrong-doer.  In  Go.  Litt.  4  b,  Lord  Goke  says, 
''  If  a  man  hath  20  acres  of  land,  and  by  deed 
granteth  to  another  and  his  heirs  vesiuram  terrce, 
and  maketh  livery  of  seisin  .  .  .  the  land  itself 
shall  not  pass,  because  he  hath  a  particular  right 
in  the  land;  for  thereby  he  shall  not  have  the 
houses,  timber  trees,  mines,  and  other  real  things, 
parcels  of  the  inheritance,  but  he  shall  have  the 
vesture  of  the  limd — that  is,  the  com,  grass,  under- 
wood, swepage,  and  the  like,  and  he  shall  have  an 
action  of  trespass  quare  dfvueum  fregit.  The  same 
law  if  a  man  grant  herhagiwm  terrce"    See  aJso 

Ba/rl  of  Rutland  v.  Earl  of  Shrewsbury,  2  Brownl., 

jadgment  of  ooort  at  p.  240 ; 
Bristow  V.  OoTTMcan,  L.  Bep.  3  App.  Cas.  at  p.  667; 
CaUeris  v.  Oowper,  4i  Taunt.  547 ; 
Heath  v.  Milward,  2  Bing.  N.C.  98. 

Oave,  CLC.  in  reply. — As  to  Gold  Harbour-lane, 
the  plaintiff^  has  had  no  actual  or  constructive 
possession.  He  has  never  had  an  actual  exclusive 
possession,  because  the  public  have  had  a  right  of 
passing  over  all  the  locus  in  quo.  The  plaintiff  is 
therefore  a  mere  trespasser : 

Jones  T.  Chapman,  2  Ex.  821 ; 
khrvUh  v.  Lloyd,  9  Ex.  562. 


As  to  Endyke-lane,  the  judgment  of  Willes,  J.,  in 
Hinds  V.  OharUon  (15  L.  T.  Bep.  N.  S.  472; 
L.  Rep.  2  G.  P.  104 ;  36  L.  J.  79,  G.  P.)  shows 
that  a  section  like  this  must  be  construed  with 
reference  to  the  whole  object  of  the  statute,  and 
that  "  vest "  need  not  necessarily  pass  the  free- 
hold. It  is  also  a  clear  authority  that  where  a 
body  is '  intrusted  with  public  duties,  such  ex- 
pression as  "vest"  must  be  construed  so  as  to 
give  them  no  more  property  in  the  things  passed 
than  is  necessary  for  the  performance  of  their 
duties.    He  also  referred  to 

Brumfit  T.  RoberU,  22  L.  T.  Bep.  N.  S.  301 ;  L.  Bep. 

5G.  P.  224;  39  L.  J.  95,  0.  P. ; 
Parsons  v.  8t.  McUthew,  BetktuU  Chreon,  17  L.  T.  Bep. 

N.  S.  211 ;  L.  Bep.  2  0.  P.  66;  37  L.  J.  62,  C.  P.  ; 
Gibson  v.  The  Mayor  of  Preston,  22  L.  T.  Bep.  N.  8. 

298;  L.  Bep.  5  Q.  B.  218;  39  L.  J.  131,  Q.  B. 

Bkamwell,  L.J. — I  am  of  opinion  that  this- 
judgment  should  be  affirmed.  With  all  respect 
to  the  framers  of  these  Acts,  I  find  it  very  difficult 
to  put  a  meaning  on  the  word  "  vest "  in  sect. 
149.  I  have  great  misgivings  as  to  what  is  th& 
true  meaning,  but  my  inclination  would  be  to 
attach  to  ''  vest "  the  meaning  put  upon  it  by 
Willes,  J.  in  Hinde  v.  Charlton  {ubi  sup,),  and  to 
hold  that  a  street,  under  sect.  149,  vests  in  the 
local  board,  without  their  having  any  property  in 
the  soil  or  surface.  The  word  "  vest"  may  have 
two  meanings ;  it  may  mean  that  the  property  in 
the  street,  usque  ad  caelum  et  usque  ad  medium 
flum,  passes  to  the  board.  I  cannot  think  this  is 
the  true  meaning  of  the  word  as  used  in  sect.  144. 
It  is  impossible  to  sunpose  that,  by  using  the 
word  "  vest,'*  it  is  intenaed  to  give  the  local  board 
an  absolute  right  to  the  surraoe,  with  all  above 
and  all  below  it.  It  would  be  an  outrageous  and 
needless  thing  to  do  so.  Mr.  Wills's  argument 
was,  that  the  general  object  and  intent  of  tha  pro- 
visions of  this  Act  were  to  be  looked  to,  and,  if 
pressed  by  particular  words,  the  effect  of  which  is 
to  cause  loss  to  individuals,  you  must  suppose 
that  the  Legislature,  in  view  of  the  importance  of 
effecting  the  general  objects  of  the  Act,  contem- 
plated that  that  loss  might  be  sustained.  Yoa 
must  not  be  deterred  from  construing  the  Act  bene- 
ficially for  the  public  by  considering  the  possible 
loss  to  individuals.  That  is  a  very  forcible  argu- 
ment ;  but,  looking  steadily  to  the  objects  in  view 
here,  I  could  not  make  up  my  mind  to  say  that  the 
meaning  of  "  vest"  is  to  grant  the  freehold  of  the 
land  to  the  local  board  with  all  the  consequences 
that  follow  a  grant  of  the  freehold,  and  conse- 
quently the  rights  in  the  soil  usque  ad  medium^ 
jilum,  I  do  not  think  the  Act  of  last  session 
(41  &  42  Yict.  c.  77)  bears  upon  the  matter.  AH 
that  the  Legislature  mean  by  sect.  27  was  to 
declare  that,  whatever  might  be  the  proper  con- 
struction of  sects.  68  and  149  of  the  Act  of  1875* 
they  should  not  be  construed  as  applying  to  mines 
and  minerals.  The  monstrous  inconvenience  and 
imustice  of  holding  that  the  word  "  vest"  has  the 
effect  of  passing  the  absolute  freehold  prevent 
me  from  putting  that  construction  upon  it — a 
coDstructioD,  too,  which  I  think  a  needless  one. 
Then,  what  is  the  meaning  of  "vest?"  I  do 
not  know  that  it  is  a  term  of  art  as  applied 
here.  It  must  have  a  statutory  meaning.  There 
is  no  expression  in  the  Act  such  as  "  transferred" 
or  "conveyed;"  but  it  says  the  street  shall 
"  vest."  I  should  like  to  hold  that  that  means. 
"  shall  ve^t  qua  street,"  and  that  no  right  of  soil 
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Tests ;  bnt  I  am  afraid  that  is  not  a  sensible  con- 
stmction.  I  do  not  see  that  it  would  add  anythinc: 
to  the  words  '*  and  shall  be  under  the  control,"  &c, 
I  think  by  the  word  "vest"  it  is  meant  that 
the  surface,  and  the  street  itself,  so  far  as  it 
is  used  as  streets  are  used,  shall  Test  in  the 
board.  The  Act  says  that  all  streets  vest,  the 
pavements,  stones,  and  other  materials  vest,  and 
"all  buildings,  implements,  and  materials  pro- 
Tided  fbr  the  purposes  thereof."  Then  it  goes  on 
to  say  in  what  manner  the  urban  authority  are  to 
-deal  with  the  streets,  and  the  soil  and  fences  of 
them,  and  provides  that  any  person  who,  without 
the  consent  of  the  urban  authority,  wilfully  dis- 
places or  takes  up  or  injures  the  pavement,  stones, 
-3bc.,  "  or  the  trees  in  any  such  street,"  shall  be 
liable  to  a  penalty  not  exceeding  5Z.,  and  "  he  shall 
also  be  liable,  in  the  case  of  any  injury  to  trees,  to 
pay  to  the  local  authority  such  amount  of  compen- 
sation as  the  court  shall  award."  Now, what  is  the 
meaning  of  that  P  Does  it  mean  that,  if  an  oak 
Tras  standing  in  a  street  at  the  time  when  that 
street  became  under  the  control  of  the  local  board, 
they  would  become  entitled  to  that  tr^P  If  it 
does  mean  that,  it  goes  a  long  way  to  show  that 
the  local  board  have  the  property  in  the  street 
they  now  daim.  If  it  does  not  apply  to  trees 
Already  in  existence,  but  only  to  the  ones  the 
board  themselves  may  plant,  even  then  it  goes  to 
show  that  they  must  nave  some  property  in  the 
soil,  or  in  the  produce  of  it,  of  the  street.  I  can- 
not help  thinking  that  sect.  57  of  the  Act  is  ad- 
verse to  the  opposite  contention,  because  there  it 
is  evidently  contemplated  that  when  the  local 
authority  had  not  the  control  of  a  street,  it  was 
necessary  to  give  them  special  power  to  break 
open  the  street  in  order  to  lay  down  pipes,  Ac, 
showing  by  implication  that  in  the  case  of  streets 
which  are  highways  repairable  by  the  inhabitants 
^t  large,  they  needed  no  sudi  special  power. 
It  seems  to  show  that  the  surface  of  such  a  street 
as  I  have  last  referred  to  vests  in  the  local  board 
for  the  purpose  of  doing  that  which  is  necessary  for 
it  as  a  street,  and  also  for  doing  such  things  as  are 
necessary  and  usually  done  underneath  a  street. 
I  am  much  fortified  in  this  view  by  the  strong 
expression  of  opinion  of  Willes,  J.  in  Hinde  v. 
Chariton  (sup,).  1  think,  therefore,  the  local  board 
had  a  right  to  the  herbage  which  was  let  to  the 
plaintiff,  and  that  the  defendant,  having  incau- 
tiously taken  part  of  it,  is  liable.  As  to  tne,other 
part  of  the  claim,  I  concur  in  the  judgment  of  the 
court  below  that  the  plaintiff  is  unaole  to  make 
out  his  case.  It  was  attempted  to  be  made  out 
that  he  had  a  de  facto  possession  as  to  the  private 
road ;  but  it  is  difficult  to  see  how  there  could  be 
-any  de  facto  possession  unless  the  parts  used  were 
so  actually  in  possession  that  the  right  claimed  by 
'the  plaintiff  would  be  an  interference  with  the 
actual  enjoyment  of  the  lane  that  was  going  on. 
If  there  was  an  inclosed  field,  and  a  man  turned 
his  cattle  into  it  and  locked  the  gate,  he  might 
Tfell  daim  a  de  facto  possession  of  Hie  field ;  but  if 
he  turned  them  on  to  an  open  common,  to  my 
•mind,  no  de  facto  possession  could  be  set  up.  In 
the  present  case  I  think  there  could  be  no  m  facto 
possession  of  anything  beyond  the  spots  on  which 
nis  flock  were  actually  grazing.  It  is  said  that  by 
discontinuance  of  possession  the  lord  of  the  manor 
has  lost  his  title,  and  consequently  possession 
'Was  in  the  first  occupant  of  the  kuQe ;  that 
the     actual     occnpants     for    the    time     being 


were  the  board  of  health,  and  that  they  having 
licensed  the  plaintifE  he  was  in  by  right.  The 
answer  is,  that  no  jury  ought  to  hold,  under  the 
circumstances,  that  there  had  been  such  a  discon- 
tinuance of  possession  by  the  person  in  whom  the 
true  title  to  the  soil  was,  as  to  entitle  the  first 
occupant  to  claim  it.  I  think,  therefore,  on  that 
ground  also  the  plaintiff's  claim  oaght  to  be  dis- 
allowed, and  the  judgment  of  the  court  below 
should  be  affirmed. 

Bbett,  L. J. — The  plaintiff's  action  is  not  neces- 
sarily one  of  trespass ;  it  is  one  in  which  he  states 
certain  facts,  and  seeks  for  a  remedy.    There  was 
a  dispute  between  the  plaintiff  and  the. defendant, 
and  the  plaintiff  says  that  he  is  entitled  to  a 
remedy  in  respect  of  acts  done  by  the  defendant 
in  two  separate  lanes.    But  the  plaintiff,  although 
he  is  not  bound  to  say,  "  I  claim  against  you  as  a 
trespasser,"  yet  does  in  argument  really  state  that 
he  would  be  entitled  to  maintain  an  action  of 
trespass  with  regard  to  both  lanes.    He  says  so 
with  regard  to  the  first  lane,  because  he  says  the 
property  in  the  soil  was  in  the  local  board,  and 
they  let  the  land  to  him.    As  to  the  second,  he 
says  that  he  had  possession  of  that  lane,  and  that 
the  defendant  was  a  wrongdoer.    The  questions 
which  arise  in  the  case  are :  (1)  Had  the  plaintiff 
a  right  to  the  herbage  of  the  first  lane  P    (2)  Was 
he  in  possession  of  the  second  lane,  so  that  he 
could  maintain  his  action  against  the  defendant, 
who  was  a  mere  wrongdoer  P   As  to  the  first  lane, 
the  plaintiff's  right  depends  entirely  upon  the  right 
of  the  local  bcMrd,  and  upon  whether  they  had  a 
right  to  make  any  arrangement  with  him  as  to  the 
grass.    It  does  not  depend  upon  the  nature  of  the 
right,  whether  a  necessary  or  some  other  right. 
Kow  whether  the  board  could  or  could  not  give 
him  the  right  he  claims,  depends  entirely  upon 
sect.  149  of  the  Act  of  1875.    It  is  admitted  that 
as  to  the  first  lane  it  is  a  "  street "  within  the 
meaning  of  that  section;  therefore  the  question 
comes  to  be,  what  right  does  sect.  149  give  to  the 
local  board  in  a  street  as  defined  by  that  section  P 
That  must  depend  upon  the  words  of  the  section. 
Now  it  is  a  rule  of  construction  that  yon  must,  if 
you  can,  give  a  meaning  to  every  part  of  the 
section  you  are  construing.    Tou  must  give  all 
the  words  their  ordinary  legal  signification,  unless 
there  is  something  in  the  context  to  vary  that  signi- 
fication. The  woras  here  are,"  all  streets  shall  vest 
in;"  but  inasmuch  as  the  words  follow,  "and 
be    under    the    control    of,"    you     must    give 
a   meaning  to  the  words    "vest    in"    different 
to   the  words    "  under  the   control    of."      The 
ordinary  legal  signification  of   "  vest  in "    is  to 
give  the  property  in.     It  is  argued  that  sect. 
57  of  the  Act  of  1875  shows  that  "vest"  means 
the  same  thing  as  "  be  under   the  control  of," 
and  that  where  the  local  board  had  not  the  con- 
trol of  streets  it  was  necessary  to   give    them 
special  power  to  break  up  the  surface  for  the  pur- 
pose of  laying  pipes.    If  that  contention  be  true, 
it  is  in  eftect  to  strike  out  the  word  "  vest "  from 
sect.  149  altogether.    It  is  attempted  to  give  a 
meaning  to  the  words  "  vest  in"  by  saying  that  they 
are  woras  of  mere  inference,  and  may  be  treated  as 
surplusage;  but  it  would  be  entirely  contrary  to  the 
rule  of  construction  I  have  mentioned  to  say  that. 
Therefore  I  think  that  sect.  57  has  no  effect 
whatever,  and  we  are  left  then  to  the  construction 
of   sect.  149  standing  alone.    In  my  opinion,  a 
meaning  cannot  be  iriven  to  the  words  "  vest  in  " 
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in  addition  to  that  given  to  the  words  "  shall  be 
pnder  the  control  of/'  except  bj  construing  "vest 
in  "  as  passing  the  property  in.  Then  it  is  said 
yon  give  more  than  it  can  possibly  be  supposed 
the  Legislature  intended  to  give  to  local  authorities ; 
that  is  to  say,  that  construction  would  give  them 
the  cellars  under  the  streets  and  the  mines  under 
the  land.  But  it  seems  to  me  that,  after  *'  vest " 
has  been  decided  to  give  the  property  in,  the  real 
question  is,  in  what  does  it  give  the  property? 
That  depends  upon  the  words  describing  the 
subject-matter  to  which  the  section  refers.  Here 
the  subject-matter  is  a  ''street,"  not  land.  The 
case  of  Hinds  y.  Gha/rlton  (fiup.),  with  regard  to 
the  pew,  is  a  good  guide  on  this  point.  There 
the  gift  of  the  pew  was  held  not  to  vest  the  property 
in  the  land  on  which  it  was.  You  must  look  not 
only  to  the  w^ords  which  vest,  but  to  those 
describing  the  property  given.  Here  it  seems  to 
me  "vest"  means  "vest"  the  property  in  a 
street,  so  far  as  it  is  used  as  a  street.  It  does 
not  include  the  houses  on  each  side.  It  must 
mean  that  which  consists  of  the  roadway,  and  the 
footpath  on  each  side — that  part  between  the 
houses  which  is  used  as  the  roadway  of  the 
street ;  that  is  to  say,  the  whole  of  the  surface 
between  the  houses.  But  it  is  then  said,  that 
would  not  give  enough,  because  it  would 
leave  you  with  respect  to  matters  which  must 
be  dealt  with  in  a  street  without  the  power 
of  dealing  with  them.  But  taking  the  word 
"  street,  as  used  in  an  Act  of  Parliament 
like  this,  it  means,  I  think,  the  depth  below 
the  surfiu»,  but  not  the  whole  depth.  It  means 
the  whole  surface,  and  so  much  in  depth  as  may 
not  un^rly  be  used  for  the  purposes  of  the  local 
board  with  respect  to  the  street  That  would, 
therefore,  enable  them  to  lay  down  sewers,  gas 
pipes,  and  water  pipes  to  such  a  depth  as  in  a 
street  is  used  for  the  purpose  of  laying  them  down. 
It  would,  therefore,  not  enable  them  to  go  down  to 
the  depth  of  mines,  as  a  street  is  never  used  for 
Buch  a  purnose.  Neither  would  it  enable  them  to 
deal  with  tne  houses  on  each  side.  "  Yest,"  there- 
fore, in  my  opinion,  gives  the  local  authority  the 
property  in  the  street — the  surface  and  such  a 
depth  as  may  be  fkirly  used  for  the  purposes  of  the 
street,  and  for  these  purposes  the  absolute  pro- 
perty is  given.  I  agree  with  Mr.  Wills's  argument 
that  the  Legislature  has  so  far  taken  away  the 
rights  of  the  adjacent  owners,  and  given  them  to 
the  local  board.  They  have  the  ordinary  rights 
of  property  with  respect  to  what  is  given  to  them. 
If  that  is  so,  they  were  entitled,  by  reason  of  the 
right  which  they  had,  to  give  some  right  to  the 
plaintiff  here.  They  assumed  by  agreement  to  let 
to  him  the  right  of  herbafire  and  pasturaire.    It  is 


agreement 

lane,  and  on  that  right  the  defendant  has 
encroached.  I  am  ther^ore  of  opinion  that  the 
plaintiff  is  entitled,  as  to  that  lane,  to  briug  the 
action  he  has  now  brought.  As  to  the  private 
lane  it  is  admitted  that  the  local  board  has  no 
right  at  all.  The  plaintiff  says  he  had  possession, 
and  the  defendant  was  a  wrongdoer ;  but  we  must 
inquire  what  sort  of  possession  the  plaintiff  was 
using.  The  only  actual  defado  possession  he  had 
was  that  his  cattle  were  feeding  there.  He 
admittedly  had  no  other  possession  than  by  the 
months  of  his  cattle.    It  might  be  different  if  the 


local  board  had  assumed  to  let  him  the  lane 
the  owners,  although  they  had  no  right  to  do  it». 
and  if  he  attempted  to  set  up  a  right  by  agree- 
ment to  the  exclusive  possession  of  it ;  but,  not- 
withstanding their  agreement  with  him,  they  still 
meant  the  public  to  pass  over  it  and  tread  down 
the  grass.  All  they  intended  to  give  him  was 
this :  they  took  a  sum  of  money  for  allowing  his 
cattle  to  feed  upon  the  lane.  That  agreement  is 
no  more  than  for  a  power  of  agistering  which  they 
could  have  granted  if  they  had  been  the  owners. 
I  do  not  thmk  there  was  any  agreement  under 
which  it  could  be  said  that  the  plaintiff  had  any 
possession  of  the  land  either  by  himself  or  by  his 
catde,  and  therefore  I  do  think  that  he  had  not 
any  possession  at  all,  and  cannot  maintain  lus 
action.  In  my  opinion  the  judgment  of  the- 
Queen's  Bench  Division  was  right,  and  must  be 
affirmed. 

Cotton,  L.  J. — I  am  of  opinion  that  both  appeals 
fail.    As  to  the  first  lane,  it  is  admitted  to  be  a 
street  within  sect.  149  of  the  Public  Health  Act 
1875,  and  ihe  question  is  whether  or  not  the  local 
board  had  an^r  right  to  the  grass ;  that  is  to  say, 
any  property  in  the  surface  of  the  street.    It  was 
said  for  the  defendant  that,  where  public  bodies, 
like  local  boards,  are  given  by  statute  a  public 
duty  to  fulfil,  you  must  consbrue  such  words  as 
"  vest "  not  according  to  their  natural  meaning, 
which  would  have  the  effect  of  passing  the  entire 
property  in  the  soil  and  surfiBbce,  but  you  mnst 
construe  them  to  give  so  much  only  as  is  neces- 
sary for  the  fulfilment  of  the  duty.     Hinde  t. 
Charlton  («up.)  and   the  judgment  of  Willes,  J. 
were  relied  on  to  show  this.    In  my  mind  that 
judgment  does  not  support  the  defendant's  0(m- 
tention.    In  construing  every  Act  of  Parliament 
you    have   to    look    at    the    particular  words 
used,  and,  except  so   fsAr   as   it   may  supply  a 
principle  of  construction,  I  do  not  think  Hinde 
V.    OharUon   applies  to  the  present  case.     The 
question  there  was  as  to  what  right  to  a  pew 
the  claimant  obtained  under  an  Act  which  pro- 
vided  that   the  pews   in  a   church  should   be 
"vested  in"  the  purchaser,  and  the  court  hekl 
that  the  freehold  of  the  pew  did  not  vest,  bat 
only  the  right  to  use  it  during  divine  8ervice» 
But  they  only  decided  what  was  the  true  construo- 
tion  of  the  word  "  vest "  in  the  particular  Act. 
WUles,  J.,  in  his  judgment,  says  that  there  are  a 
"  whole  series  of  authorities  in  which  language 
large  enough  to  convey  a  right  to  land,  to  canal 
ana  railway  companies,  and  to  trustees  for  the 
benefit  of  the  public  who  require  only  the  control 
of  it,  has  been  held  to  be  satisfied  without  givin|^ 
an  interest  in  the  soil  and  freehold  to  the  grantee,. 
but  by  giving  a  control  only  to  the  extent  neces- 
sary for  exercising  the  functions  which   it  was 
intended  to  assist  them  in  the  discharge  of."    He 
then   proceeds   to   refer   to    8ira>cey  v.  NeUan 
(12  M.  A  W<  535)  as  one  of  the  strongest  of  those 
authorities ;  but  when  that  case  is  looked  at  it 
does  not  bear  out  the  general  proposition  which 
Willes,  J.  lays  down.    To  my  mind  it  does  not 
assist   us   in   construing  this  Act,  because  the 
learned  judges  who  decided  it  do  not  affect  to 
construe  the  word  "  vest,"  but  only  say  that  it 
applied  to  a  particular  kind  of  property  mentioned 
in  theAct.   That  case,  therefore,  lays  down  no  such 
rule  of  construction  as  the  defendant  contends  for. 
There   is   the   further  remark,  that  in  Hinda  t. 
Charlton  Willes,   J.   had  not  to  meet  the 
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difficulty  we  haye  here,  beoaase  here  the  Act 
says  not  only  that  the  street  shall  "  vest  in," 
but  also  be  "  onder  the  control "  of  the  nrban 
authority.  It  is  a  true  principle  of  construction 
that  when  separate  and  distinct  words  are  used  in 
an  Act,  yon  cannot  construe  one  part  of  a  section 
or  sentence  so  as  to  render  the  other  part  inope- 
rative. Now,  had  the  word  "  vest "  any  admitted 
meaning  before  this  Act  was  passed  P  In  an  Act 
which  is  pari  materia — the  Lsmds  Clauses  Consoli- 
dation Act  1845--JOU  find  in  sect.  81  that  convey- 
ances "  shall  be  effectual  to  vest  the  lands  thereby 
conveyed  in  the  promoters  of  the  undertaldng. 
And  again  in  sect.  100  there  is  a  similar  proviso. 
Then  in  the  Trustee  Act  1850  (13  &  14  Vict.  c.  60), 
enabling  the  Court  of  Chancery  to  make  orders 
for  the  transfer  of  property  to  new  trustees,  sect. 
3  provides  that  the  Lord  Chancellor  may  make  an 
oixier  that  lands  belonging  to  lunatics  be  "  vested 
in  "  certain  persons.  Another  class  of  Act  is  the 
Bankruptcy  Act  1869  (32  &  33  Vict.  c.  31),  s.  17, 
where  it  is  enacted  that  upon  the  appointment  of  a 
trustee  the  property  .of  the  bankrupty  shall  "  vest 
in  "  such  trustee.  There  is  therefore  an  esta- 
blished sort  of  statutory  meanicg  attached  to 
the  word  "  vest."  Looking  at  the  Act  in  ques- 
tion in  this  case,  we  find  in  sect.  12  that 
all  property,  real  or  personal,  belonging  to 
the  council  of  a  boroagh  at  the  passing  of 
the  Act  "shall  continue  vested,  or  vest  in, 
such  council,"  &c.  Then  it  is  remarkable  that 
aeot.  13  contains  almost  the  same  words  as  regards 
sewers  as  sect.  149  does  with  respect  to  streets.  It 
says  that  sewers  **  shall  be  vested  in  and  be  under 
the  control  of  "  the  local  board.  It  is  impossible, 
I  think,  that  the  Legislature  used  words  in  sect. 
13  in  a  different  meaning  t  o  the  same  words  in 
sect.  12.  In  my  opinion  the  meaning  is,  that 
whatever  vests  in  the  board  must  become  the 
property  of  the  board.  The  board  therefore  must 
have  some  property  in  the  surface  and  soil  of  the 
street,  and,  agreeing  generally  as  I  do  with  Brett, 
L.  J.,  I  think  that  the  street  did  vest  in  the  boaord, 
and  some  property  in  the  soil  and  surface  of  it 
became  vested  in  them  for  the  purposes  of  a 
street.  In  regard  to  Cold  Harbour-lane,  it  is 
admitted  that  tne  local  board  had  no  property  in 
the  soil ;  but  it  is  said  that  the  plaintiff  had  such 
possession  as  enabled  him  to  maintain  his  action 
of  trespass  against  the  defendant  under  the  old 
procedure,  and  therefore  that  he  can  maintain  it 
now.  Now,  what  did  he  do  with  respect  to  Cold 
Harbour-lane  P  He  maintained  that  he  had 
asserted  his  right  under  a  lease  from  the  board, 
which  was  in  the  nature  of  a  grant  to  him 
of  herhagium  terrm  ;  that  he  had  taken  possession 
of  one  part  of  the  lane,  and  by  what  he  had  done 
had  taken  possession  of  the  whole.  That  argu- 
ment seems  to  depend  upon  a  fallacious  percep- 
tion of  what  Lord  Coke  really  said.  He  referred 
to  a  case  where  there  was  a  grant  of  an  abso- 
lute and  exclusive  right  for  all  purposes  of  what- 
ever was  previously  on  the  land,  and  then  Lord 
Coke  says  the  grantee  shall  have  an  action  quare 
dausum /regit  against  a  trespasser.  But  here  the 
case  is  eniirely  different.  The  public  have  a  per- 
fect right  of  walking  over  the  grass,  and  ihe 
plaintiff  could  not  complain  of  an  encroachment. 
What  he  had  got  was  merely  this— only  a  very 
limited  right  of  his  cattle  eating  certain  parts 
of  the  grass.  It  was  a  mere  enjoyment,  subject 
to  the  rights  of  the  public.    This  was  distinctly 


not  a  possession  of  the  soil  so  as  to  entitle 
him  to  maintain  his  action,  and  he  cannot  rely 
upon  any  right  independent  of  mere  enjoyment, 
and  therefore,  in  my  opinion,  cannot  maintain  his 
action  against  the  defendant  for  injury  to  the 
grass. 

Judgment  affirmed* 

Solicitor  for  plaintiff,  H,  Btirhe,  for  /.  Seymour 
Mobs,  Hull. 

Solicitor  for  defendant,  /.  L.  Morris,  for  Spurr 
and  Son,  Hull. 


Thursday,  Nov.  14, 1878. 

(Before  Bkamwell,  Bbett,  and  Cotton,  L.«rj.) 

Hunt  v.  The  Wimbledon  Local  Boabd.  (a) 

Local  board — Contracts — Public  Health  Ad  1848 
(11  ^  12  Vict,  c,  63),  s.  85,  and  1875  (38  ^  39  Vict, 
c,  55),  s,  174. 

Defendamis,  an  urban  authority,  through  their 
sivrveyor,  verbally  ordered  plans  for  offices  from 
plaintiff,  an  architect,  Flaintif  mfide  the  plans, 
which  were  at  first  approved  by  defendants,  but 
afterwa/rds  abandoned  as  involving  too  much 
expense.  New  offices  were  necessary  for  defers 
dants,  and  the  plaintiff's  plans  were  necessary  for 
the  offices  for  which  he  had  designed  them,  and 
the  plans  were  worth  942. 

Sect.  174  of  the  Public  Health  Act  1875  ena/iis  thai 
^^  every  contract  made  by  an  urban  authority 
whereof  the  value  or  amount  exceeds  50L  shall  be 
in  writing,  and  sealed  with  the  common  seal  oj 
such  authority.** 

Held  (affirming  the  decision  of  Lindtey,  J.),  that 
plaintiff  was  not  entitled  to  recover  for  his  work 
and  Ic^ouri/n  making  the  plans,  as,even  if  plain" 
tiff  had  executed  the  consideration  on  his  part, 
sect.  174  was  not  directory  merely,  but  obligdory, 
so  as  to  render  all  contracts  exceeding  in  value  502. 
unenforceable,  unless  the  requirements  of  the 
section  were  complied  with. 

Appeal  from  a  decision  of  Lindley,  J.,  on  further 
consideration,  after  a  trial  with  a  jury  at  West- 
minster, on  March  13  and  t4, 1878. 

The  action  was  brought  by  the  plaintiff,  an 
architect,  to  recover  for  work  and  labour  done  in 
preparing  plans  and  drawings  for  the  erection  of 
offices  for  the  defendants,  the  Wimbledon  Local 
Board,  in  accordance  with  instructions  given  to 
the  plaintiff  by  the  defendants'  surveyor  actinic 
under  their  authority.  The  plans,  having  been 
made  by  the  plaintiff,  were  submitted  to  the  de- 
fendants, and  approved  by  them,  and  advertise- 
ments for  tenders  for  carrying  out  the  building 
of  offices  according  to  the  plans  were  published, 
but  the  amount  of  the  tenders  being  too  high 
none  were  accepted.  Ultimately  offices  upon  an 
extensive  scale  were  bailt  from  plans  made  by 
another  architect. 

The  jury  found  that  the  board  authorised  their 
surveyor  to  employ  the  plaintiff  to  prepare  the 
plans,  and  ratified  his  act  in  procuring  them: 
that  new  offices  were  necessary  for  the  board; 
that  the  plaintiff^s  plans  were  necessary  for  the 
erection  of  the  offices  for  which  they  were  de- 
signed, and  they  assessed  the  plaintiff's  damages 
at  94L 

Lindley,  J.,  on  April  6,  gave  judgment  for 
defendants.    The  plaintiff  appealed.    The  case  in 

(a)  Beported  ^7  W.  Applstoit,  Esq.,  Batxi8ter*At-Law. 
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the  court  below  is  fally  reported  ante,  p.  349 ;  and 
39  L.  T.  Rep.  N.  S.  35. 

The  Act  in  force  when  the  plans  were  ordered 
was  the  Public  Health  Act  1848.  Before  they 
were  finished  the  Public  Health  Act  1875,  re- 
pealing the  Act  of  1848,  came  into  force.  The 
8-5th  section,  however,  of  the  Act  of  1848  was 
substantially  re-enacted  by  sects.  1 73,  174  of  the 
Act  of  1875,  except  that  50L  was  substituted  for 
107.  as  the  limit  within  which  the  contracts  of 
urban  authorities  need  not  be  under  seal. 

By  sect.  173  of  the  Public  Health  Act  1875, 

Any  local  authority  may  enter  into  any  contract 
necessary  for  carrying  this  Act  into  ezecntion. 

Sect.  174: 

With  respect  to  contracts  made  by  an  urban  authority 
under  this  Act,  the  following  regalations  shall  be  ob- 
served : 

(1.)  Every  contract  made  by  an  nrban  authority 
whereof  the  valne  or  amoont  exceeds  501.  shall  be  in 
writin^,4k  and  sealed  with  the  common  seal  of  snch 
anthonty. 

(2.)  Every  snch  contract  shall  specify  the  work, 
materials,  matters  or  things  to  be  furnished,  had,  or  done, 
the  price  to  be  paid,  and  the  time  or  times  within  which 
the  contract  is  to  be  performed,  and  shall  specify  some 
pecuniary  penaltv  to  be  paid  in  case  the  tenns  of  the 
contract  are  not  duly  performed. 

(3.)  Before  contractmg  for  the  execution  of  an^  works 
under  the  provisions  of  the  Act,  an  urban  authority  shall 
obtain  from  their  surveyor  an  estimate  in  writing,  as 
well  of  the  probable  expense  of  executing  the  work  in  a 
substantial  manner,  as  of  the  annual  expense  of  repairing 
the  same;  also  a  report  as  to  the  most  advantageous 
mode  of  constructing,  that  is  to  say,  whether  by  con- 
tracting only  for  the  execution  of  the  work,  or  for  exe- 
cuting and  also  maiTitji.lTiiTig  the  same  in  repair  during  a 
term  of  years,  or  otherwise. 

(4.)  Before  any  contract  of  the  value  or  amount  of 
1001.  or  upwards  is  entered  into  by  an  urban  authority, 
ten  days*  public  notice  at  the  least  shall  be  gi^en,  ex- 
pressing the  nature  and  purpose  thereof,  and  inviting 
tenders  for  the  execution  of  the  same ;  and  such  authority 
shall  require  and  take  sufficient  security  for  the  due 
performance  of  the  same. 

(5.)  Ever^  contract  entered  into  by  an  urban  authority 
in  confonmty  with  the  provisions  of  this  section,  and 
duly  executed  by  the  parties  thereto,  shall  be  binding  on 
the  authority  by  whom  the  same  is  executed,  and  m&x 
successors  and  all  other  parties  thereto,  and  Iheir  execu- 
tors, administrators,  successors,  and  assigns,  to  all  intents 
and  purposes. 

By  sect.  197, 

Every  urban  authority  shall  from  time  to  time  provide 
and  maintain  such  offices  as  may  be  necessary  for  trans- 
acting their  business,  or  that  of  their  offioers  and 
servants  under  this  Act. 

The    arguments    sufficiently    appear    in    the 

judgment  (po^O* 

Marriott,  Q.O.  and  W.  Pateraon  for  defendants. 

Patchett,  Q.O.  and  E,  Clarke  for  plaintiff. 

The  following  cases  were  cited : 

2fow6ll  V.  Mayor  of  Worcutw,  9  Ex.  457  ;  23  L.  J. 

139.  Ex.; 
Frend  v.  Dennett,  4  C.  B.  N.  S.  576 ;  27  L.  J.  314, 

C.  P.  ;  s.  c.  in  Equity,  5  L.  T.  Eep.  N.  S.  73  ; 
NiehoUon  v.  Bradfield  Union,  L.  Eep.  1  Q.  B.  620 ; 

35  L.  J.  176,  Q.  B. ; 
Clarke  v.  Cuckfield  Union,  21  L.  J.  349,  Q.  B. ; 
Haigh  v.  North  Brierley  Union,  E.  B.  &  E.  873 ;  28 

L.  J.  62,  Q.  B.  ; 
Ungley  v.  Ungley,  37  L.  T.  Eep.  N.  S.  52 ;  L.  Eep. 

5  Ch.  Div.  887  ;  46  L.  J.  854,  Ch. 
WiUon  V.  West  Hartlepool  Railway  Compam/y,  2  De 

J.  &.  S.  475. 

Bkamwell,  L.J. — I  am  of  opinion  that  Mr. 
Jnstioe  Lindley  was  right  in  his  aecision,  and  that 
this  judgment  should  be  affirmed.    First,  I  think 


that  sect.  173  of  the  Act  of  1875  is  applicable  to 
this  case,  and  is  not  limited,  as  Mr.  Patchett  con- 
tended, to  the  cases  particularly  enumerated  in  the 
previous  part  of  the  Act.  I  see  no  reason  for 
limiting  the  section,  which  is  general  in  its  terms 
and  plain.  In  the  nest  place,  I  think  that  section 
174  is  not  directory,  but  obligatory.  It  is  not 
prohibitory  merely,  so  that  the  making  of  a  con- 
tract otherwise  is  an  offence,  but  mandatory  that 
the  contract  shall  be  made  in  that  particular  waj. 
It  is  an  injunction  relating  to  the  conduct  of  both 
parties  in  making  the  contract.  I  do  not  mean  to 
say  that  it  makes  any  partial  act  on  the  part  of 
the  contractors  necessary,  but  the  evidence  of 
their  obligation  upon  contracts  above  501.  must  be 
in  writing,  sealed  with  the  seal  of  the  corporation. 
Before  the  statute  the  common  law  said  that  the 
contracts  of  corporations  must  be  under  seal,  with, 
an  exception  as  to  small  contracts  necessary  for 
the  daily  carrying  out  of  the  work.  The  section  is 
important  in  this  view,  that  under  the  common 
law  rule  it  might  be  difficult  to  fix  the  limit,  say 
5Z.,  lOL  or  20^.,  at  which  the  contract  ceased  to  be 
a  small  one  within  the  rule.  The  Legislature^ 
therefore,  has  now  fixed  the  sum  at  501.  It  is 
clear  to  me  that  this  contract  was  purely  executoiy 
(having  regard  to  the  order  given  for  the  nluisj, 
and  that  no  action  could  be  brought  upon  it,  un- 
less the  requirements  of  the  statute  were  com- 
plied with.  It  is  said,  on  the  other  hand,  that  it 
was  an  executed  contract  of  which  the  corpora- 
tion have  received  the  benefit.  I  will  deal 
with  that  presently.  First,  the  equitable  doc- 
trine of  part  performance  of  contracts  rela- 
ting to  land  was  relied  upon.  I  think  that 
doctrine  is  not  applicable  to  the  present  case. 
I  believe  the  doctrine  to  be  that  which  is  men- 
tioned by  the  Master  of  the  Bolls  in  his  jndgment 
in  Ungley  v.  Ungley  (ewp.).  He  says :  "  The  law  is 
well  established,  tlmt  if  an  intended  purchaser  is  let 
into  possession  in  pursuance  of  a  parol  contract^ 
that  is  safficient  to  prevent  the  Statute  of  Frauds 
being  set  up  as  a  bar  to  the  proof  of  the  parol 
contract.  The  reason  is,  that  possession  oy  a 
stranger  is  eyidence  that  there  was  some  contract^ 
and  is  such  cogent  evidence  as  to  compel  the 
court  to  admit  evidence  of  the  terms  of  the  con- 
tract in  order  that  justice  may  be  done  between 
the  parties.*'  Now,  I  think  the  reason  of  that 
rule  is  inapplicable  to  a  case  like  the  present.  I 
venture  to  say  that,  if  the  fusion  of  law  and  equity 
had  not  taken  ])lace,  a  court  of  equity  would  not 
apply  the  doctrine  to  a  case  like  this.  It  is  Uien 
said  that  at  common  law  the  plaintiff  is  entitled  to 
recover  because  the  defendants  have  had  the 
benefit  of  the  contract.  That  doctrine  possibly 
exists  to  some  extent — I  am  not  sure  to  what 
extent.  I  am  not  sure  it  would  be  found  to 
exist  at  all  if  the  sum  in  dispute  was  a  very  large 
one ;  but  the  doctrine  is  said  to  be,  that  where 
a  man  enters  into  a  contract,  not  under  seal* 
with  a  corporation,  of  which  they  have  |^t  the 
benefit,  he  is  entitled  to  recover.  It  is  said  to  be 
limited  to  cases  where  the  benefit  has  been  entirely 
in  hand,  and  where  the  work  performed  has  been 
so  necessary,  under  the  circumstances,  that  the 
corporation  would  not  have  done  its  duty  if  the 
order  had  not  been  given.  That  doctrine  does 
not  apply  here,  for  two  reasons.  The  defendants 
have  not  had  the  benefit  of  the  work  in  that  sense. 
There  is  no  doubt  the  order  for  the  plans  was  given* 
and»  BO  far  as  the  work  went,  ratified  and  acted 
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upon,  bj  the  defendants ;  bat  there  the  thing 
stopped.  If  the  tenders  had  been  accepted  there 
would  have  been  a  farther  benefit  from  the  plams  to 
the  corporation,  they  would  have  derived  a  benefit 
from  tnem  in  respect  of  having  the  buildings 
erected  according  to  them ;  bat  that  is  different 
from  the  case  cited  where  they  had  the  coals  and 
burned  them.  Here  they  tried  to  apply  the  plans 
to  the  purpose  for  which  they  were  ordered, 
but  found  they  were  unable  to  do  so.  There  is 
also  the  further  distinction  that  here  the  plans 
were  not  necessary  things,  as  in  the  cases  of  the 
things  ordered  in  Clarke  v.  Tha  Cuckfield  Union 
(sup,)  and  Nicholson  y.  Ths  Bradfield  Union  [bwj^.^ 
where  it  was  the  .duty  of  the  corporation  to  give 
orders  for  them.  The  corporation  in  this  case 
could  have  done  without  the  plans;  they  could 
have  waited  and  gone  on  without  new  offices.  In 
Clarke  v.  The  Cuckfield  Union  (9up.)*  Wightman, 
J.'s  judgment  is  a  very  long  one,  and  shows  that 
he  entertained  very  great  doubt ;  but  after  all  in 
that  case  the  bill  only  came  to  142.  IGs.,  and  it  may 
be  doubted  whether  the  contract  did  not  come  within 
the  common  law  rule  as  to  small  contracts.  The 
next  case  was  Nicholson  v.  The  Bradfield  Union 
(L.  Eep.  IQ.  B.  620;  35  L.  J.  176,  Q.  B.),  and 
there  the  amount  was  only  262.,  and  I  am  not  sure 
that  even  there  the  same  rule  chd  not  apply.  That 
was  the  case  in  which  coals  were  ordered  and 
used.  Blackburn,  J.,  in  hisjadgment,  assumes 
there  was  an  obligation  on  the  part  of  the  corpora- 
tion, and  he  follows  the  case  of  Clarke  v.  The 
Cttckfield  Union  (sup.),  which  he  says  is  not  dis- 
tinguishable. Then  he  adds,  "  We  are  aware  that 
many  high  authorities  have  qaestioned  the  sound- 
ness of  that  decision,  and,  as  pointed  out  in  the 
judgment  of  that  case,  there  are  prior  decisions  in 
the  Court  of  Exchequer  which  it  is  difficult  to 
reconcile  with  it.  We  think,  however,  that  as  far 
as  it  extends  to  such  a  case  as  the  present,  at  least 
the  case  was  rightly  decided.  There  may  be  cases 
in  which  the  circumstances  may  be  different  from 
those  in  Clarke  v.  The  Cuckfield  Union  (sup.)  and 
the  present  case,  and  which  would  still  be  governed 
by  the  principles  laid  down  in  the  decisions  in  the 
Exchequer — those  we  leave  to  be  decided  when 
they  arise;  but  so  far  as  those  prior  decisions 
are  inconsistent  with  Clarke  v.  The  Cuckfield 
Union,  we  prefer  to  follow  the  authority  of 
Clarke  v.  The  Cttckfield  Union,  which  we  think 
is  founded  on  justice  and  convenience." 
One  word  as  to  the  accountant's  case  (Haigh  v. 
The  Bi'ierly  Union,  sup,):  It  seems  to  me  that 
Erie,  J.  does  not  put  tne  matter  upon  the  mere 
ground  that  the  work  was  actually  done;  he 
seems  to  consider  that  the  retainer  to  do  it  woald 
have  been  an  engagement  binding  upon  the  cor- 
poration.  Blackburn,  J.,  in  Nicholson  v.  The 
Bradfield  Union,  said  that  "  justice  and  conveni- 
ence "  required  that  the  defendants  should  ,be 
ordered  to  pay  where  the  contract  is  executed; 
but  it  is  by  no  means  clear  that  he  would  have 
said  so  in  a  case  like  the  present.  It  is  by  no 
means  clear  to  my  mind  that  people  who  ought  to 
know  the  reqairements  of  the  law,  and  that  they 
are  dealing  with  a  body  exercising  authority  only 
on  behalf  of  the  ratepayers,  should  not  take  the 
consequences  of  dispensing  with  what  is  required 
by  a  provision  for  the  protection  of  the  rate- 
payers. In  the  present  case,  if  there  had  been  a 
little  more  solemnity  in  making  the  contract,  the 
plaintiff's  attention  might  have  been  called  more 


particularly  to  the  kind  of  plans  required,  and  he 
might  have  prepared  less  expensive  plans,  such 
as  the  board  could  use.  In  my  opinion  the  im- 
portance of  preserving  the  general  principle  has 
been  too  much  lost  sight  of  in  construing  statutes 
such  as  the  one  in  question  and  the  Statute  of 
Frauds.  The  latter  Act  has  been  frittered  away 
and  made  unintelligible  from  a  desire  to  do  justice 
in  particular  cases. 

Brett,  L.J. — I  am  of  opinion  that,  even  if  sect. 
174  had  not  been  passed,  the  plaintiff  could  not 
have  recovered,  on  the  ground  that  the  defendants 
are  a  corporation,  and  that  che  contract  was  not 
made  under  seal.    I  take  the  rule  of  the  common 
law  to  be  this — that  where  the  defendants  are  a 
corporation,  and  the  contract  sued  upon  is  not 
under  seal,  the  defendants  are  not  liable.    This 
case  comes  within  that  general  rule,  and  is  not 
within  any  recognised  exception ;  nor  is  it  within 
the  exception  of  the  doctrine  of  equitable  part 
performance,  applied  by  the  Court  of  Chancery 
to  the  Statute  of  Frauds.  That  doctrine  is  equally 
applicable,  whether  the  defendants  be  a  corpo- 
ration or  an  individual ;  it  seems  to  me  founded 
upon  the  view  that  the  Statute  of  Frauds  onlv 
deals  with  the  matter  of  evidence,  and  not  with 
the   validitv  of    the    contract.     The   Statute  of 
Frauds  applies  where  the  contract  is  a  good  one, 
only  it  says  that  no  evidence  shall  be  given  of  the 
contract  in  certain  events.  The  Court  of  Chancery 
have  held  that  under  certain  circumstances  they 
will    allow  a  contract  to  be    pat    in  evidence, 
although  the  terms  of  the  statute  have  not  been 
complied  with ;  but  that  doctrine  does  not  apply 
where  by  a  rule  of  law  the  contract  is  not  binding 
at  all.    That,  in  my  opinion,  is  the  case  here.    I 
also  think  this  case  is  not  within  the  common 
law  exception  sug^^ested.    There  is,  I  think,  by 
authority,  a  recognised  common  law  exception  in 
such  cases ;  where  the  contract  is  made  by  the 
corporation    and    not  under  seal,  yet,  if  it  be 
in  the  nature  of  a  daily  small  transaction  which 
must  of  necessity  take  place,  and  with  regard 
to  which  it   would  be  obviously  impossible  or 
inconvenient  that  it  should  be  under  seal,  then 
the  courtH  of  common  law  have  declared  that  the 
general    rule  shall    not   prevail.      I   think    the 
making  of  these  plans  was  not  part  of  the  daily 
business  of  the  corporation,  nor  a  necessary  part 
of  their  business,  nor  a  small  contract,  and  was 
therefore    in    no  respect  within  the    exception. 
Another  exception  is  suggested.    It  is  said  that  a 
rule  of  law  exists  that  where  orders  are  given  by 
a  corporation,  and  the  person  to  whom  they  are 
given  accepts  and  fulfils  them  to  the  best  of  his 
ability,  and  the  corporation,  or  the  persons  on 
whose  behalf  they  are  acting,  accept  and  enjoy 
the  full  benefit,  the  corporation  is  liable  although 
the  contract  is  not  under  seal.     I  doubt  very 
much  whether  there   is   any  such  exception  or 
rule  known  to  the  courts  of  equity  or  common 
law.    I  doubt  whether  any  such  rule  has  ever 
been  recognised  by  any  authority  in  a  court  of 
justice.    But  it  is  unnecessary  to  consider  that 
matter,  because  I  think  that,  taking  this  ordej*  to 
have  been  given  on  behalf  of  persons  who  may  be 
called  cestuis  que  trust,  this  case  does  not  come 
within  the  rule,  if  it  exists  at  all.    This  is  not 
like  the  case  of  a  company  where  the  directors 
may  give  the  order,  and  those  on  whose  behalf  it 
has  been  given  may  accept  or  reject  the  contract, 
,  and  they  do  accept  it.     If  that  was  the  case  here 
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the  doctrine  contended  for  might  apply.     Bat 
here  it  is  only  the  corporation  acting  for  the  in- 
habitants of  a  borough — those  inhabitants  cannot 
have  power  either  to  accept  or  reject  the  engage- 
ments which  their  board  enter  into.     They  are 
not  like  the   shareholders   of  a   railway   com- 
pany.     If  a  contract  is    made  it   is   withoat 
their   option,    for    they   have    no    option.     To 
snch  a  corporation   the  doctrine  is  not  applic- 
able at  all.     If  it  was    applicable  I  think  the 
corporation  did  not  take  the  whole  benefit  of  the 
work  done  by  the  plaintiff.    That  work  was  the 
making  of  plans  ordered  by  the  corporation ;  he 
makes  the  plans,  and  he  has  then  done  all  the 
work  which  upon  the  contract  (I  will  assume)  he 
was  bound  to  do ;  but  the  only  real  benefit  to  the 
corporation  is  that   the  offices   should  be  built 
according  to  the  plans.    Here  the  board  accepted 
the  work,  and  used  the  plans  in  the  sense  that 
they  gave  them  out  in  order  to  receive  tenders 
npon  them ;  but  that  is  not  a  beneficial  user  by  the 
board.    Although,  therefore,   they  accepted  and 
partially  used  the  plans,  in  my   opinion,  they 
obtained  no  real  benefit  from  the  contract.    The 
result  is  that,  even  if  the  doctrine  exists,  and 
although  the  board  were  to  be  benefited  by  the 
contract,  they  have  not   actually    received  any 
benefit  from  it.      I  am    therefore    strongly  of 
opinion  that,  even  without  the  statute,-  the  plain- 
tiff could  not  have  recovered,  because  this  contract 
is  within  the  general  rule,  and  not  within  any 
recognised  common  law   exception  to  that  rule. 
I  further  think  the  statute   is   conclusive   upon 
the  subject,  and  I  think  so  upon  the  view  sug- 
ffested  by  Mr.  Marriott.     The  statute  is  both 
directory  and   mandatory;    it    reallv  comes   to 
this,  that  when  the  Act  was  passed  the  Legis- 
lature   knew     of     the     inconvenience     arismg 
from   requiring  that  small   contracts  necessary 
for  the   daily  carrying  on  of   the   corporation 
work  should  be  under  seal.    They  meant  to  get 
rid  of  the  question  with  respect  to  these  small 
contracts,  and  to  say  that  all  contracts  which  the 
board  are  properly  authorised  to  make,  if  under 
50L,  shall  be  brought  within  the  exception  ;  if 
above,  shall  in  all  cases  be  within  the  general  rule. 
As  to  the  accountant's  case,  it  is  not  necessary  to 
say  whether  it  comes  within  the  law  applicable  to 
the  present  case.      But  I  think  Crompton,  J. 
assented  to  the  judgment  upon   the  assumption 
that  the  contract  of  Uie  accountant  was  to  perform 
work  from  day  to  day.    The  contract  might  have 
been  fulfilled  m  one  way  or  the  other.    It  might 
therefore    be   considered    a    daily    employment 
to  a  small   amount,  and  Crompton,  J.  thought 
it  came  within  the  recognised  exception.    He  did 
not  «tate  any  new  principle,  but  only  brought  the 
facts  of  that  case  within  an  existing  rule  of  law. 
I  agree  that  this  appeal  should  be  dismissed. 

Cotton,  L.J. — ^i  also  am  of  opinion  that  the 
judgment  of  Lindley,  J.  was  right.  A  common 
law  rule  exists  that  corporations  are  not  bound 
by  contracts  entered  mto  by  them,  unless 
made  under  their  seal.  There  are  exceptions 
suggested  to  this  rule.  For  instance,  con- 
tracts made  in  the  course  of  carrying  on  the 
ordinary  daily  business  of  the  corporation,  and 
involving  small  sums,  need  not  be  under  seal. 
That  exception  cannot  apply  to  this  case.  But  is 
there  an  exception  also  showing  that  a  corpora- 
tion is  liable  where  goods  having  been  supplied, 
or  work  done  under  a  contract  not  under  seal, 


the  corporation  have  had  the  entire  benefit  ?    Now 
I  doubt  whether  a  corporation  like  this  can  be 
held  liable  upon  any  such  grounds,  because  the 
corporate  body  was  not  the  persons  who  got  the 
benefit  of   the  contract,  but  the  ratepayers  for 
whom  the  corporation  were  trustees.    Tlie  cor- 
poration as  such  cannot  derive  any  benefit  from 
their  contracts.      If   the   corporation    could    be 
bound,  in  my  opinion  there  has  not  been  such  a 
beneficial  user  of  the  plans  as  to  bring  the  case 
within  the  assumed  exception  to  the  statute.    No 
doubt  there  was  a  certain  user  of  the  plans,  bat 
not  a  beneficial  one.    The  matter  went  no  further 
than  using   the    plans   for  the   purpose  of  ob- 
taining tenders  for  the  contemplated  buildings. 
They  were   therefore   not   used    for   the    more 
important  purpose  of  erecting  the  offices.    It  is 
argued  that  such  a  contract  is  not  within  sect.  174 
of  the  statute,  because  that  section  only  applies 
to  contracts  made  for  the  purposes  of  the  Act,  and 
the  building  of  offices  is  not  one  of  those  purpoees ; 
but  I  think  that  sect.  197,  which  says  that  the 
local  board  shall  provide  and  maintain  such  offices 
as  may  be  necessary  for  transacting  their  business, 
disposes  of  that  objection.    If  the  board  provide 
any  offices  at  all,  it  must  be  for  the  purpose  of 
carrying  the  Act  into  execution.    I  think  it  is 
plain,  therefore,  that  this  is  such  a  contract  as  is 
within  the  purview  of  sect.  173.    As  to  sub-sect.  1 
of  sect.  174,  that,  in  my  opinion,  must  be  con- 
sidered as  mandatory,  that  is  to  say,  as  preventing 
any  contract  under  the  Act  being  entered  into 
except  under  the  seal  of  the  corporation.    The  Act 
provides  in  a  particular  way  for  the  making  of 
small  contracts ;  its  meaning  is  to  say,  *'  as  to  all 
contracts  exceeding  50Lyou  shall  not  bind  the  rates 
except  yon  enter  into  a  contract  under  seaL"    As 
to  the  equity  doctrine  of  part  performance,  which 
has  been  reUed  on,  the  cases  of  Ungley  v.  JJngley 
(9up.)  and  WUeon  v.  The  West  Rardepool  Bai- 
way    Company    («t«p.)    have    been    principally 
referred    to.      In    former   days   the   Court    of 
Chancery  would  not  have  entertained  a  suit  by 
the  plaintiff  to  enforce  a  contract  like  the  present. 
Ungley  v.  Ungley  (eup.)  was  simply  a  case  of  part 
performance  taking  the  case  out  of  the  Statute  of 
Frauds.    It  was  a  contract  relating  to  a  house, 
entered  into  by  a  father  at  his  daughter's  marria^, 
and  if  the  Statute  of  Frauds  applied  no  action 
could  be  enforced,  because  there  was  no  agreement 
in  writing ;  but  possession  having  been  given,  the 
Court  of  Equity  said  that  the  part  performance  of 
the  contract  enabled  parol  evidence  of  the  con- 
tract to  be  given,  acting  upon  the  principle  that 
where  there  exists  a  valid  binding  and  enforceable 
contract,  but  the  Statute  of  Frauds  says  that  no 
action  shall   be  brought   upon  it   unless    it  is 
evidenced  in  a  particular  way,  then,  if  the  Court 
of  Chancery  finds  an  overt  act  by   the    party 
against  whom  the  contract  is  sought  to  oe  en- 
forced, such  as  possession,  which  is  referable  to  the 
contract,  parol  evidence  is  allowed  to  ascertain 
what  the  original  terms  of  the  contract  really  are. 
This  is  the  class  of  cases  in  which  contracts  are 
enforced  in  equity.    Notwithstanding  the  Statute 
of  Frauds,  the  equity  is  not  administered  on  the 
ground  of  fraud,  as  is  shown  by  the  fact  that  in  a 
suit  for  the  specific  performance  of  an  agreement 
for  the  sale  of  land,  payment  of  the  price  of  the 
land   is  not  such   a   part   performance  of  the 
agreement  as  will  take  the  case  out  of  the  statute. 
Then  there  is  the  case  of  Wilson  v.  'fhe  West 
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HaHUpocl  BaUwaiy  Oompany  {9up.).  The  jade- 
ment  of  Turner,  uJ,  was  referred  to,  in  which 
Kniffht  Brace,  L.J.  did  not  concur.  I  wish  to 
vpei^  with  the  greatest  respect  of  the  opinion  oE 
Tamer,  L.J.,  and  I  shoald  nave  great  hesitation 
in  giving  judgment  against  hiH  opinion  if  he  really 
decided  on  the  point ;  but  really,  to  a  great  extent, 
he  was  dealing  with  a  difficaUy  under  the  Statute 
of  Fraud-i,  and  dealing  wiih  a  corporation 
goyemed  by  the  Companies  Glauses  Act  1845,  and 
to  a  very  great  extent  bis  obseryatiuns  apply  to 
the  case  of  private  individuals  who  hail  a  contract 
for  the  sale  of  his  land,  but  not  a  contract  in  writ- 
ing. He  deals  with  a  corporation  in  the  same 
way.  They  were  a  railway  governed  by  the  pro- 
visions of  the  Companies  Clauses  Act  1845,  and 
that  Act  says  that  contracts  which,  if  made  by 
individuals,  must  be  in  writing,  will  bind  the  com- 
pany if  signed  by  two  diiecturs.  The  Act  does 
not  say  that  contracts  shall  be,  but  t.bat  they  may 
be  made  in  this  way,  and  Turner,  L  J.  is  applying 
the  doctrine  of  part  performance  to  cases  where 
they  have  not  been  so  made.  There  are  other 
parts  of  his  judgment  which  are  not  applicable  to 
the  case  of  a  private  individual,  but  there  he  refers 
to  another  class  of  action  entf^rtained  by  tne 
Court  of  Chancery,  independently  of  contract, 
namely,  where  the  court  says  that  it*  any  individual 
having  a  title  to  land  allows  another  person  who 
believes  that  his  own  title  is  a  good  one,  to 
enter  into  possession  of  and  expend  money  upon 
the  land,  and  "  stands  by  "  without  interfering,  a 
coort  of  equity  will  not  afterwards  allow  him  to 
assert  his  title  to  the  injury  of  him  whom  he  has 
allowed  so  to  enter  into  possesttion.  This  equity 
has  no  application  to  the  present  case. 

Judgment  affirmed. 

Solicitor  for  plaintiff,  W.  T.  Fo$fer. 
Solicitor  for  defendants,  W,  H,  Whitfield. 


Nov.  19,  21,  22,  and  Dec.  10,  1878. 

(Before  Bbamwell,  B&ktt,  and  Cotton,  L.JJ.) 

Thb  Ecclesiastical  Combcissioners  op  England 

V.  BowE.  (a) 

lAmUnlion  ofactione — EccleeiasHcal  Gommiseionere 
—  Corpftratwne  sole  —  Statute  of  Limitatione 
(3^4  mil.  4,  c.  27),  $8.  2,  29—3  ^  4  Vict.  c. 
113,  M.  50,  57. 

Sect.  50  o/  3  ^  4  Vict.  e.  113  enacts,  that  all  the 
estate  and  interest  of  the  hold*^  of  a  deanery  in 
any  Utnde,  ^r.,  shcdl  be  vested  absolutely  in  the 
Ecclesiastical  Commissioners  for  England  for  the 
purposes  of  the  Act ;  and  sect.  57  provides  thai 
they  ehaU,  for  the  purpose  of  obtaining  posses- 
non  of  lands,  Sfc,  VfSttd  in  them  have  aU  rights, 
povjtits,  and  remedies,  which  btlonged  to  the 
holder  of  the  deanery. 

Held,  that,  with  respect  to  lands  vested  in  the  com' 
m^issioners  under  sect.  50,  their  ruj  kt  of  entry  or 
action  for  recovery  was  barred  under  sect.  2  of*the 
3^4  Will.  4,  c.  27,  after  ttoenty  years  had 
elapsed  withotU  their  having  t^ken  possession,  and 
that  they  were  not  entitled  to  enter  or  recover 
within  sixty  years,  as  Vie  holder  of  the  deanery 
might  have  dune  under  sect.  29. 

Appeal  from  a  decision  of  Mellor,  J.,  on  further 
consideration,  giving  judgment  for  the  plaintiffs 
in  an  action  for  the  recovery  of  land. 

(a)  Reported  bj  W.  Apflxtov,  Esq.,  £Arri8ter-at>Law. 

Mao.  Cab. — Vol.  Ai, 


The  facts  of  the  case  and  the  arguments  are 
fully  set  out  in  the  judgment  of  the  Court  of 
Appeal  (post). 

Melntyre,  Q.C.  and  C.  Higgina  appeared  for  the 
plaintiffs. 

HerscheUt  Q-C.  and  Morgan  Lloyd,  Q.O.  for 
defendant. 

Our.  adv.  vuU. 

Bee.  10. — Cotton,  L.J.  delivered  the  following 
judgment  of  the  court : — This  was  an  appeal  of 
the  defendant  from  a  judgment  of  Mellor,  J., 
in  favour  of  the  plaintiffs  after  trial  without 
a  jnry.  The  action  was  brought  to  recover 
two  closes  of  land  called  137  and  137a,  which 
at  the  time  when  the  action  was  brought 
were  in  the  possession  of  the  defendant.  After 
the  action  was  brought  the  defendant  admitted 
the  title  of  the  plaintiffs  to  the  parcel  of  land  No. 
137»  but  defended  the  action  so  far  as  it  sought  to 
recover  137a.  In  the  year  1808  an  Act  was 
passed  authorising  the  inclosore  of  certain 
common  lands  in  the  parish  of  St.  Asaph.  In 
the  year  1827  the  commissioner  (actmg  in  the 
execution  of  this  Act)  made  his  award  whereby 
the  parcel  of  land  in  question  was  awarded  as 
follows:  "To  the  personal  representatives  of 
Robert  Morris,  late  of  St.  A»aph,  aforesaid,  inn- 
keeper, deceased,  assigned  and  allotted  in  right  of 
the  lease  of  the  George  and  Dragon  and  other 

E remises  in  St.  Asaph,  under  the  said  Dean  of 
•t.  Asaph."    Though  the  award  was  not  com- 
pleted until  1827,  it  appears  that  the  allotment 
was  made  in  1816.    The  George  and  Dragon,  in 
respect  of  which  the  allotment  was  made,  was  the 
property  of  the  Dean  of  St.  Asaph,  and  until  the 
year  1820  was  held  under  a  lease  granted  by  the 
then  Dean  of  St.  Asaph  to  two  persons  named 
Lloyd,  as  trustees  for  the  next  of  kin  of  Robert 
Morris.    This  lease  was  in  the  year  1820  sold  to 
Hugh  Jones,  who  in  1820  obtained  on  the  sur- 
render of  the  old  lease  a  new  lease.    There  were 
several  leases  of  the  G^rge  and  Dragon  made 
after  1820,  but  none  of  them  included  the  allot- 
ment now  in  question.     By  3  &  4  Vict.  c.  113,  the 
estates  of  all  deans  passed  to  the  Ecclesiastical 
Commissioners,   but  under  the  75th  section  of 
the  Act  this  was  to  be  subject  to   the   right  of 
every   dean    then   living   to   the   estates  of    his 
deanery   during   his  lite;    and   it   appears  from 
the  statement   of    claim,  that  the  Dean  of    St. 
Asaph,   living  at  the   time  when   the  last-men- 
tioned Act  passed,  died  in  April  18*: 4,  and  that 
thereupon  the  plaintiffs  became  entitled  in  posses- 
sion to  the  estates  of  the  deanery.     It  is  admitted 
that  the  freehold  and  reversion  of  the  George  and 
Dragon  formed  part  of  the  estates  of  the  deanery, 
and  the  plaintiffs  in  the  year  1850  purchased  the 
then  subsisting  lease  of  that  inn,  and  acquired 
possession    thereof.     But    they    never    obtained 
possession  of  the  allotment  now  in  question,  and 
this  action  was  not  commenced  until  the  year  1877. 
Two  questions  were    raised   on   the  part  of  the 
appellant,  the  defendant  in  this  action :  tirbt,  that 
the  plaintiffs  had   not  shown  that  the  Dean  of 
St.  Asaph  ever  had  any  title  to  the  allotment  in 
question;  and  secondly,  that  if  this  was  decided 
in  the  plaintiffs*  favour,  the  Statute  of  Limitations 
was  a  bar  to  this  action.   Mellor,  J.  found  as  a  foot, 
that  the  defendant  had  been  in  possession  adirerse 
to  the  title  of  the  plaintiffs  for  twenty  years,  but  not 
for  sixty  years ;  that  is,  the  right  of  the  plaintiffs  to 
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bring  this  aotion  accrued  more  than  twenty  years, 
but  not  sixty  years,  before  the  issuingr  of  toe  writ, 
and  he  decided  the  question  of  title  and  the  ques- 
tion raised  under  the  Statute  of  Limitations  in 
favour  of  the  plaintiffs.  The  question  whether 
the  Dean  of  St.  Asaph  ever  hadf  any  title  to  this 
allotment  is  not  free  from  difficulty.  Neither  the 
private  Act,  which  has  been  already  mentioned, 
nor  the  general  Act  in  force  when  the  award  was 
made  (41  Geo.  3,  0.  109),  contains  any  express 
enactment  as  to  the  title  of  a  reversioner  to  an 
Itllorment  made  to  his  tenant  in  respect  of 
his  lease.  We  have  not  been  furnished  with 
a  copy  of  the  award,  and  there  is  no  evi- 
dence as  to  the  circumstances  under  which 
she  allotments  mentioned  in  the  award  were 
made  to  the  dean,  and,  as  we  are  of  opinion  that 
the  Statute  of  Limitations  affords  a  good  defence  to 
the  action,  even  assuming  that  under  the  award 
the  reversion  of  the  allotment  made  in  respect  of 
the  George  and  Dragon  vested  in  the  dean,  we 
think  it  better  not  to  crive  any  opinion  on  this 
question.  As  regards  the  defence  of  the  Statute 
of  Limitation,  the  plaintiffs  contend  that  Pears, 
from  whom  the  defendant  bought  in  1863,  had 
been  in  possession  of  the  allotment  in  question  as 
tenant  of  the  dean.  If  this  point  was  raise*) 
at  the  trial,  Meilor,  J.  found  as  a  fact  against 
the  plaintiffs,  and  we  are  of  opinion  that 
there  is  no  ground  for  disturbing  his  finding,  if 
any,  on  this  point,  and  further,  that  the  evidence 
shows  that  the  plaintiffs*  contention  in  this 
respect  is  not  well  founded.  In  our  opinion  the 
allotment  referred  to  in  the  deed  relied  on  by 
them  is  that  described  in  the  statement  ot  clHim 
as  137,  in  respect  of  which  no  question  nowarines. 
But  then  it  is  urged  on  behalf  of  the  plaintiffs 
that  the  Dean  of  St.  Asaph  would,  under  sect.  29 
of  the  3  &  4  Will.  4,  c.  27  (a),  have  been  able  to 

(a)  By  8  &  4  Will.  4,  0.  27,  a.  1.  the  word  "  person  " 
shall  extend  to  a  body  politic,  corporate,  or  collegiate. 

Sect.  2.  After  the  let  day  of  December  1833  no 
person  shall  make  an  entry  or  distress,  or  bring  an  aotion 
to  recover  any  land  or  rent,  bnt  within  twenty  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall  have  first  accrued 
to  some  person  through  whom  he  claims,  or,  if  such 
riffht  shall  not  have  accrued  to  any  person  through 
whom  he  claims,  then  within  twenty  years  next  after  the 
time  at  which  the  ri^ht  to  make  such  nntry  or  distress, 
or  to  bring  such  action,  shall  have  first  accrued  to  the 
person  ma^og  or  bringing  the  same. 

Sect.  29.  It  shall  be  lawful  for  any  archbishop,  bishop, 
dean,  prebendary,  parson,  vicar,  master  of  hospital,  or 
other  spiritual  eleemosynary  corporation  sole,  to  make 
any  entry  or  distress,  or  brin^  such  action  or  suit  to 
recover  any  land  or  rent,  within  such  period  aa  herein- 
after is  mentioned  next  azter  the  time  at  which  the  right 
of  such  corporation  sole,  or  of  his  nredecessor,  to 
make  such  entry  or  distress,  or  bring  such  action  or  suit, 
Shall  have  first  accrued ;  that  is  to  say,  the  period  during 
which  two  persons  in  succession  shall  have  held  the  office 
or  benefice  in  respect  whereof  such  land  or  rent  shall  be 
claimed,  and  six  years  after  a  third  person  shall  have 
been  appointed  thereto,  if  the  times  of  such  two  incum* 
bencies  and  such  term  of  aix  years  taken  together  shall 
amount  to  the  full  period  of  sixty  years ;  and  if  such 
times  taken  together  shall  not  amount  to  the  full  period 
of  sixt^  years,  then  during^  such  further  number  of  years 
in  addition  to  such  six  years  as  will,  with  the  time  of 
the  holding  of  such  two  persons  and  such  six  years,  utake 
tip  the  full  period  of  sixty  years  ;  and  i^ter  the  said  81st 
day  of  December  1833  no  such  entty,  distress,  action,  or 
suit,  shall  be  made  or  brought  at  any  time  oeyond  the 
determination  of  such  perioo. 

The  8  ft  4  Will.  4  is  now  parUy  repealed  by  the  Beal 


bring  his  action  within  sixty  years  from  the  tiltt6 
when  his  right  to  do  bo  first  accrued,  and  that  the 
effect  of  3  <&  4  Yict.  c.  113,  s.  57,  was  to  gire  the 

Slaintiffs  the  same  time  to  bring  their  action. 
[elJor,  J.  found,  and  it  is  conceded  by  the 
defendant  correctly,  that  the  defendant  had  noi 
been  in  possession  for  sixty  years,  and  he  decided 
as  matter  of  law  that  under  these  circumstanoes 
t  he  plaintiffs'  action  was  not  barred  by  the  statute. 
We  are  nnable  to  agree  with  this  decision.  The 
plaintiffs  are  within  the  2nd  section  of  8  &  4  WilL 
4,  c.  27,  unless  they  show  any  statutory  enact- 
ment which  exempts  them  from  the  statutory  bar 
of  twenty  years.  The  plaintiffs  contend  that  the 
combined  effect  of  the  57th  section  of  3&  4  Vict  a 
113,  and  of  sect.  29  of  the  Act  of  Will.  4,  gives  them 
such  exemption.  It  is  urged  that  sect.  29  of  the 
Act  of  Will.  4  gives  deans  and  other  oorporatione 
sole  mentioned  in  it  such  a  privilege  in  the 
nature  of  a  right  or  power,  as  by  sect.  57  of  the 
Act  of  3  &  4  Vict,  vests  in  the  Ecclesiastical  Com- 
missioners. But  this,  in  our  opinion,  cannot  be 
maintained.  The29tb  section,  it  is  true,  begins 
with  the  words,  "  Provided  always  it  shall  be  law- 
ful," words  which,  if  taken  without  reference  to 
the  rest  of  the  statute  in  which  they  oocor, 
look  as  if  they  conferred  a  right  or  power 
on  the  corporations  therein  mentioned.  But  the 
statute  is  not  one  which  confers  any  right  or 
power.  On  the  contrary,  it  restricts  the  rights, 
powers,  and  remedies  which,  independenUy  of  its 
provinions,  owners  of  property  would  possess,  by 
prescribing  a  limitei  time  within  which  they  must 
enforce  the  rights  and  pursue  the  remedies  which 
they,  independently  of  the  Act,  possess. 
Although  the  29th  section  seems  to  be  enabling, 
yet,  in  truth,  this  and  the  2nd  section  are  statu- 
tory enactments,  that  deans  and  other  eccleaiastical 
corporations  sole  shall  not  bring  any  action  to 
recover  land  except  within  the  period  mentioned 
in  sect.  29,  and  that  all  other  persons  shall  not  do 
BO  except  within  twenty  years  from  the  time  when 

Property  Limitation  Act  1874  (87  A  88  Tiot.  o.  57),  which 
takes  effect  from  and  after  Jan.  1, 1879. 

By  6  <Sb  7  Will.  4,  c.  77,  s.  1,  the  Ecclesiastical  Ccmi- 
missioners  of  England  were  constituted  a  body  corporate 
with  power  to  sue  and  be  sued,  and  to  hold  lands,  &o. 

B^r  3  &  4  Yict.  c.  113,  s.  50 :  Subject  to  the  provisions 
herein  contained,  all  the  estate  and  interest  which  the 
holder  of  any  deanery  or  canonry  not  suspended  by  or 
under  tiie  provisions  of  this  Act,  and  his  sncoessors, 
have  and  would  have  in  any  lands,  tithes,  and  oilier 
hereditaments  or  endowments  whatsoever  annexed  or 
belonging,  or  usually  held  or  enjoyed  with  snch  deaneiy 
or  canonry  (except  any  riffht  of  patronage),  or  whereof 
the  rents  and  profits  have  been  usually  taken  and  enjoyed 
by  the  holder  of  such  deanery  or  canonry,  as  snch  holder, 
separately  and  in  addition  to  his  share  of  the  oorpoiate 
revenues  ef  such  chapter,  shall,  without  an^oonveyaooe  or 
assurance  in  the  law  other  than  the  provisions  of  this  AaL 
accrue  to  and  be  vested  absolutely  in  the  EoclesiastioaJ 
Commissioners  for  England,  for  the  purposes  of  this  Ad 

By  sect.  57 :  The  Ecdesiasiical  Ck>mmissioner8  for 
England  shall,  for  the  purpose  of  enforcing  payment 
of  ^all  profits  and  emoluments  to  be  paid  to  them, 
and  of  obtaining  possession  of  all  lands,  tithes,  or  other 
hereditsments  vested  in  or  aocming  to  them  as  afore- 
said, and  of  recoverinpr  the  rents  and  profits  thereof, 
have  and  enjoy  all  rights,  i>owers,  and  remedies,  at 
law  and  in  equity,  which  belonged  or  belone,  or  would 
belong  or  have  belonged,  to  the  holder  of  the  deananr, 
canonry^  prebend,  dignity,  or  office,  or  the  rector  of  the 
rectory  m  respect  of  which  such  profits  and  emoluments, 
lands,  tithes,  and  other  hereditaments  and  endowmenti 
respectivelv  are  by  or  under  the  provisions  of  Uiis  Aot 
to  DC  paid  or  acomed  to  and  be  rested  in  the  said 
001 
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the  right  first  accrued.  It  was  mnch  pressed 
opon  as  that  the  oooseqaenoe  of  holding  that  the 
Soclesiastical  GommiHsioners  are  within  sect.  2  of 
the  3  &  4  Will.  4,  o.  27,  woold  be  that  at  the  lime 
of  the  pasMing  of  3  &  4  Vict.  c.  113,  the  Ecclesias- 
tical GommisMioDers  might  have  no  power  to 
rebOTer  property  belonging  to  the  deanery,  for 
which  the  then  dean  would  have  forty  years  to 
me,  and  that  it  ooald  not  have  been  intended  that 
the  Euclesiastical  Gommissioners  should  thus  lose 
property  which  the  dean  ooald  have  recovered.  It 
IB  probable  that  the  attention  of  Parliament  was 
never  directed  to  this  point,  and  that  there  was  no 
intention  either  way.  But  the  supposed  incon- 
Tenienoe  is  much  lessened  by  the  fact  that,  during 
the  li^e  of  a  dean  living  at  the  time  when  the  Act 
of  3  &  4  Vict.  c.  113  was  passed,  the  dean  and  not 
the  Ecclesiastical  Gommissioners  woold  be  entitled 
to  bring  an  action  to  recover  property  of  the 
deanery,  and  during  this  period  the  Ecclesiastical 
Gommissioners  could  make  inquiries  as  to  the 
property  of  the  dei^nery,  and  might  arrange 
with  the  dean  to  recover  any  proijerty  in 
those  cases  where,  thongh  an  action  by 
them  would  be  statute  barred,  the  dean 
conld  still  bring  an  action.  In  our  opinion 
the  decinion  on  this  point  in  iavoxit 
of  the  plaintiffs  would  lead  to  this  result,  that 
the  JDculesiiftstical  Gommissioners  could  always 
bring  an  action  to  recover  land  vested  in  them 
under  3  &  4  Yict.  c.  ll«i,  s.  50,  even  that  of  which 
they  had  at  one  time  bad  possession,  at  any  time 
within  sixty  years  from  the  time  when  the  right 
to  do  so  Krst  accrued,  and  that  they  wonld  not  be 
barred  from  bringing  an  action  to  recover  land 
aoqnired  by  them  under  the  last-mentioned  Act 
till  the  lapse  of  the  period  mentioned  in  sect.  29 
of  the  Act  uf  3<fe  4  Will.  4,  c.  27,  while  they  wonld 
be  barred  by  the  lapse  of  twenty  years  from 
bringing  an  action  to  recover  other  estates  de- 
rived from  persons  not  mentioned  in  sect.  29. 
These  are  inconveniences  at  least  as  startling  as 
that  susgested  by  the  plaintiffs  as  the  result  of  a 
decision  thnt  twenty  years  is  a  bar.  But  the 
qoestion  is  not  one  of  convenience  or  inoon- 
▼enieuce.  It  is  whether  there  is  sufficient  to  pre- 
vent an  action  by  the  Ecclesiastical  Gommis- 
sioners being  barred  by  the  limitation  contained 
in  sect.  2  of  the  Act.  We  are  of  opinion  that 
there  is  not,  and  that  an  action  brought  by  them 
is  barred  not  by  the  period  given  by  sect.  29,  but 
by  that  enacted  in  sect.  2. 

Judgment  rever§ed. 

Solicitors  for  the  plaintiffs,  Jennings,  Wldte, 
and  Bucks/one, 

Solicitors  for  the  defendants,  Field,  Euecoe, 
and  Co. 

HIGH    COURT    OF   JUSTICE. 

CHANCERY  DIYISION. 

Tuesday,  Feb,  4, 1879. 

(Before  Hall,  V.G.) 

Ghahpnbt  V,  Davt.  (a) 

Oharify—WHl-^MoHmain—4'3  Geo.  3,  c.  108— 
Piirrt  and  impure  personalty — Oonstruetion — 
Invalid  gift— Far tietdar  residue — Oeuitral  re' 
sidue. 

A  testatrix  bequeathed  certain  personal  estate  to  her 
(•)  R&yortoA  hf  J.  E.  TxoMraov,  Esq.,  Bairlster^t-Law. 


mother  for  life,  and,  after  her  death,  as  to  2000L, 
jMirt  thereof,  to  the  viea/r  of  if.,  to  be  applied  by 
him  ^*in  or  about  restoring^  altering,  enlarg* 
ing  and  improving  the  church,  parsonage  house, 
and  school.  Ttie  residue  thereof  [the  **  particular 
residi^e  ")  she  bequeathed  upon  trusts  in  the  wiU 
mentioned,  AU  the  residue  of  her  personal  estate 
{the  *' general  residue")  she  bequeathed  to  her 
mother. 

Held,  thai,  as  to  the  church,  parsonage  house,  and 
seht}ol  the  legacy  was  good,  to  the  extent  ascer* 
tained  by  inquiry  to  oe  req*Ured  in  restoring, 
altering,  enlarging,  and  improving  such  of  th&m 
as  were  aheady  in  mortmain ;  but  bad  as  to  the 
rest :  tliol  to  the  extent  of  bOOL^for  the  purposes 
mentumed  in  43  Oeo.  3,  c.  108,  tlie  legacy  might 
and  was  to  be  taken  out  of  impure  personatty ; 
and  the  rest  out  of  the  pure  personalty  to  the 
extent  lawful  under  the  Mortmain  Acts. 

Held  also,  that  the  abatement  of  the  charity  legacy 
Went  into  ttie  partictdar,  and  not  into  the  general 
residue.  The  construction  of  a  particul*ir  reei' 
duary  gift  is  not  affected  by  the  presence  or 
ahsence  of  a  general  residuary  gift. 

Hah  MAR  Elizabbth  Wbst  made  her  will,  dated 
the  13th  Feb.  1872,  whereby,  among  other  things, 
she  gave  and  bequeathed  out  of  her  personal 
estate,  to  tlie  vicar  for  the  time  being  of  the  parish 
of  Mijiiton,  near  Filuy,  in  the  county  of  York,  the 
legacy  or  sum  of  1002.,  to  be  by  him  applied  in 
such  manner  for  the  benefit  of  the  Sunday-school 
attached  to  the  church  there  as  he  in  his  abso- 
lute didcretion  should  think  proper.  And  she 
directed  that  the  said  legacv,  with  others,  should 
be  paid  within  six  months  of  her  decease. 

She  also  gave  and  bequeathed  to  her  tmstees 
all  her  money,  securities  for  money,  moneys 
secured  on  mortgages,  railway  stooks  and  shares, 
moneys  to  be  produced  from  the  nale  of  any  pro- 
perty at  Scarborough  or  PeterborouKh  to  which 
she  was  entitled,  all  moneys  to  which  she  was 
or  might  be  entitled  under  the  will  of  her  late 
grandfather,  Thomas  Phillips  and  also  all  her 
money!!  invested  upon  any  securities  in  an3r  way 
or  manner  howsoever,  upon  trusts  for  conver- 
sion and  invest  men t,  and  for  payment  of  debts, 
legacies,  and  legacy  duties,  and  to  stand  possessed 
of  the  rebitJue  (which  is  hereinafter  referred  to 
as  "  the  particular  residue  ")  upon  truKt  to  pay 
the  income  to  her  mother,  Hannah  West,  for 
life,  and  after  her  mother*s  death  upon  trust 


to  2000^.,  part  thereof,  to  pay  the  same  to  the 
vicar  fur  the  time  being  of  Mus^on  aforesaid,  to 
be  by  him  applied  and  disposed  of  in  such 
manner  as  he  in  bis  absolute  discretion  should 
ttiink  proper,  in  or  about  restoring,  altering, 
enlarging,  and  improving  the  church,  parson* 
age  house,  and  school  attached  thereto,  whose 
receipt  for  the  said  sum  of  2000L  should  be  a 
sufficient  discharge  to  her  executors.  And  as  to 
the  residue  thereof,  upon  the  trusts  declared  of 
certain  real  estate  thereinafter  devised.  And  the 
testatrix  bequeathed  to  her  mother  all  the  rest, 
residue,  and  remainder  of  her  personal  estate 
and  effects,  wnich  are  hereinafter  referred  to  as 
**the  general  residue.*' 

Questions  arose  as  to  whether  any  part  of  the 
legacies  of  2000L  and  100{.  respectively  failed, 
and  whether  any  part  of  the  legacy  of  20001.  was 
payable  out  of  the  impure  personal  estate  of  the 


484 


MAGISTRATES'  CASES. 


Chan.  Diy.] 


Chahpnet  v.  Dayt. 


[Ghav.  Dit« 


testatnz,  under  the  provisions  of  48  Geo.  8,  o.  108. 

That  Act  provides  : 

,  That  til  and  every  person  and  persons  having  in  his 
or  their  own  r  ght  any  estate  or  intereot  in  possession, 
reversion,  or  contingency  of  or  in  any  lands  or  tenements, 
or  of  anv  property  of  or  in  any  goods  or  chattels,  shall 
have  fnll  power,  licence,  and  authority  in  his  snd  their 
will  and  pleasure,  by  deed  enrolled  in  such  manner  aod 
within  such  time  as  is  directed  in  England  by  the  statute 
made  in  the  twenty>seventh  year  of  the  reign  of  King 
Henry  YIII.,  and  in  Irelnnd  by  the  statute  made  in  the 
tenth  year  of  the  reig^n  of  King  Charles  I.  for  enrolment 
of  bargains  and  sales,  or  by  hi«,  her,  or  their  last  will  or 
teefcament,  being  daly  executed  three  calendar  months 
at  lea*>t  before  the  death  of  such  grantor  or  testator, 
indud'Dg  the  days  of  the  execution  and  deatii,  to  give 
and  grant  to  and  vest  in  any  person  or  persons,  or  body 
politio  or  corporate,  and  their  heirs  and  suooessors 
respectively,  ail  6uch  his,  her,  or  their  estate,  interest, 
or  property  in  such  laoda  or  tenements  not  exceeding 
five  ai^res,  or  goods  and  chattels,  or  any  pait  or  purts 
thereof,  not  exceeding  in  value  5001.  for  or  towards  the 
erect  ng,  rebuilding,  repairing,  purchasing,  or  providing 
anj  church  or  chap«l  where  the  liturgy  and  rites  of  the 
said  Uuited  Church  are  or  shall  be  used  or  observed,  or 
any  mansion  house  for  the  residence  of  any  ministOT  of 
the  said  United  Church  officiating  or  to  officiate  in  any 
such  church  or  chapel,  or  of  any  outbuildings,  offices, 
ohurchyard,  or  glebe  for  the  same  respectively,  and  to  or 
for  those  purposes  applied  according  to  the  will  of  the 
said  benefactor  in  and  by  such  deod  enrolled,  or  by  such 
will  or  testament  executed  as  aforesaid  expressed,  the 
consent  and  approbation  of  the  ordinary  being  first 
obtained,  and  in  default  of  sach  direction,  limitation,  or 
appointment,  in  such  manner  as  shall  be  directed  and 
appointo't  by  the  patron  and  ordinary,  with  the  consent 
and  approbation  of  the  parson,  viear,  or  other  inoum- 
bent. 

Sect.  2  provides : 

That  no  more  than  one  such  gift  or  devise  shall  be 
made  by  any  one  person,  and  tnat  if  any  such  gift  or 
devise  as  aforesaid  shall  happen  to  exceed  five  acres  in 
lands  or  tenements,  or  the  value  of  500i  in  goods  and 
ehattels,  any  such  gift  or  devise  shall  be  good  and  valid 
to  the  extent  aforesaid ;  and  it  shall  be  lawful  for  the  Lord 
Chancellor  for  the  time  being,  on  petition,  to  make  order 
for  reducing  every  such  gift  or  devise  to  and  within  the 
sa'd  limits,  and  for  allotting  such  s^ific  five  acres,  snd 
if  oooasion  should  require  such  spetdfic  goods  and  ohattels 
as  in  his  judffment  shall  be  most  convenient,  and  to  make 
such  further  order  touching  the  premises  as  to  him  shall 
appear  just  and  reasonable. 

Hastings,  Q.C  and  Nalder,  for  the  plaintiffs, 
stated  the  facts. 

Robinson,  Q.C.  and  Button,  for  the  vicar  of 
MoRton. — We  rely  upon  Sinnett  v.  Herbert  (26 
L.T.  Hep.  N.  S.  7;  L.  Rep.  7  Ch.  232),  which 
decides  that  where  pure  and  impare  personalty  is 
given  to  trustees  to  erect  or  endow  a  church,  they 
are  entitled,  under  43  Geo.  3.  c.  108,  to  500Z.  ont  of 
the  impure  personalty,  in  addition  to  the  whole  of 
the  pure  personalty. 

Pearson,  Q.C.  and  Speed  for  certain  legatees, 
defendants. — According  to  Hoare  v.  Osborne  (14 
L.  T.  Rep  N.  8.  9 ;  L.  Rep.  1  Eq.  585)  it  would 
be  impossible  to  sscertain  what  proportion  of  the 
gift  was  to  be  assigned  to  the  illegal  and  what  to 
the  legal  object.     See  also 

Wrtyley'B  Trusts,  15  L  T.  Hep.  N.  S.  499. 
There  is  nothing  in  43  Geo.  ^,  c.  I00,wbich  enables 
you  to  bring  money  into  mortmain  for  restoring 
and  enlarging.  Prufi  v.  Harvey  (25  L.  T.  Rep. 
N.  S.  209  ;  L.  R«'p.  12  Eq.  544),  before  Wickens, 
V.C.,  decided  that  a  charitable  gift  for  building 
must  rerer  to  an  existing  site,  or  expressly  exclude 
the  application  of  the  money  in  the  purchase  of 
land.  Moreover,  that  was  not  the  case  of  the  ap- 
plication of  impure  but  of  pare  personalty  ;  and 
the   gift   was    held  void  except  to  the  extent  of 


500L,  under  43  Geo.  3,  c.  l()a  There  are  two 
grounds  on  which  this  gifb  might  be  impugned : 
either  as  a  gift  of  pure  personalty  to  brtiig  land 
into  mortmaiu,  or  as  a  gift  of  impure  personalty. 
To  be  good  you  must  have  the  possibility  of 
bringing  land  iuto  mortmain  absolutely  excluded. 
This  gift  would  be  void  as  to  the  pure  personalty. 
But  it  is  a  gift  of  pure  and  impure  personalty — 
there  is  no  alternative ;  therefore  it  is  bad  in  its 
totality.     See 

Watmough's  Trusts,  22  L.  T.  Rep.  N.  S.  88 ;  L.  Bep. 

8  Eq.  272 ; 
Incorporated  Church  Building  Society  v.  Coles,  1  K. 

ft  J.  145  ;  5  De  G.  M.  &  G.  3i4. 

Sinnett  v.  Herbert  (ubi  sup.)  was  a  gift  of  general 
residue  and  not  a  particular  legacy.  If  one  objeot 
is  void  the  whole  gift  fails. 

Dickinson,  Q  C.  and  Joyce,  for  the  representa- 
tive of  Hannah  West,  in  the  same  interest,  re* 
ferred  to  the  2nd  section  of  the  Act.  SinneU  v. 
Herbert  has  no  application.  There  is  no  lawful 
purpose  except  what  was  made  lawful  by  43  G^. 
3,  c.  108;  and  the  different  purposes  are  here 
coupled  so  inseparably  that  all  must  be  considered 
bad. 

Bobivson,  Q.C.  in  reply. — Schools  are  within  the 
Act  of  43  Eliz.    The  legacy  is  good  if  the  land  is 
already  in  mortmain.     See 
Theobald  on  Wills,  p.  196. 

Hall,  Y.G. —  The  questions  which  have  been 
discussed  on  the  present  occasion  with  referenoe 
to  the  validity  of  this  disposition  ot  20001.  are  now 
to  be  disposed  of  by  nie.  The  first  thing  I  shall 
deal  with  will  be  the  distinction  between  the  pure 
and  impure  personal  estate  with  reference  to 
this  disposition.  As  regards  the  pure  personal 
estate  there  is  no  possible  objection  to  the  disposi- 
tion of  that  so  far  as  there  is  pure  personal  estate 
to  answer  the  gift;  except  in  so  far  as  that  pure 
personal  estate  has  been  directed,  if  at  all,  io  be 
laid  out  for  a  purpose  which  is  prohibited  by  the 
Statute  cif  Mortmain.  As  to  that,  the  only  possible 
objection  I  can  see  to  this  disposition  is,  that  the 
fund  is  to  be  applied  "  m  or  about  restoring, 
altering,  enlarging,  and  improving  the  cnurch, 
parsonage  house  and  school  attached  thereto."  The 
only  possible  objection  which  seems  to  me  to  ariae 
as  to  that  is,  tbat  it  may  be  the  parsonage  house 
and  school  are  not  in  mortmain  ;  in  which  case,  it 
would  be  practically  giving  money  to  be  applied 
in  or  towards  acquiring  or  purchasing  a  school  not 
already  in  mortmain.  As  to  those  two,  the 
parsonage  house  and  school,  therefore,  if  it  be 
desired,  I  must  have  an  inquiry  to  ascertain  what 
the  position  of  them  is  as  regards  their  being  in 
mortmain  already.  Subject  to  that,  it  seems  to 
me  to  be  plain  that  tbe  disposition  is  perfectly 
good.  [^Dickinson,  Q.C — There  must  be  a  short 
affidavit  by  somebody  stating  either  one  way  or 
the  other  ]  I  should  think  there  is  no  doubt  about 
the  parsonage  house,  and  vorv  probably  not  much 
as  to  the  other.  \_Penrson,  Q.C. — I  happen  to  have 
some  little  knowledge  of  the  locality.  I  believe 
the  parsonage  house,  is  in  mortmain,  and  that 
the  school  lands  belong  to  C.  Strickland.] 
To  that  extent  the  gift  would  be  bad.  I  am  now 
dealing  with  the  pure  personal  estate ;  and  I  say, 
to  that  extent  (and  it  is  an  observation  which 
applies  both  to  pure  and  impure  personal  estate), 
that  I  do  not  consider  that,  with  referenoe  to  there 
being  three  Bubjeot^mattera  upon  which  the  money 
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might  be  laid  out,  there  is  any  real  diflScalty 
Krising  as  to  that.  No  doubt  there  is  an  observa- 
tion, which  is  to  be  found  in  SinneH  y.  Rerherl 
{ubi  8up.),  by  Lord  Chancellor  Hatherley,  and 
there  are  obserYations  in  other  authorities  of  the 
same  kind,  that  where  there  are  several  objects  of 
the  charity,  one  of  which  is  illei^al,  the  whole 
must  fail,  there  being  no  distinction  taken  as  to 
the  amoant  to  be  devoted  to  each.  But  I  do  not 
take  that  to  be  law  in  a  case  where  you  can 
ascertain  how  much  ought  to  go  to  each.  In  fact 
it  was  in  Hoare  v.  Oshame  {ubi  sufK),  and  also,  as  I 
recollect,  in  a  subsequent  case  which  was  before  the 
same  learned  judge,  that  Kindersley,y.G.,  only  be- 
caose  he  considered  that  \i  could  not  be  ascertained 
from  the  nature  of  the  subject-matter  what  pro- 
perty ougbt  to  be  set  apart  for  each,  decided  that 
be  would  adopt,  not  the  rule  of  invalidity,  but  the 
mle  of  there  being  a  number  of  objects,  saying  so 
mnch  for  one  and  so  much  for  the  other.  The 
same  question  was  under  the  consideration  of 
Wood,  V.O.  in  the  case  of  Aftornpy  -  Oeneral 
Y.  Fisk,  which  is  in  the  4th  vol.  of  Equity  Ga^es, 
p.  521.  There  was  a  gift  of  lOOOL  Gorisols  to  the 
rector  and  churchwardens  of  a  parish  and  their 
snccessortf  upon  trust  to  apply  such  of  the  divi- 
dends thereof  as  should  from  time  to  time  be  neces- 
sary or  required  in  keeping  in  repair  her  family 
grave,  and  to  pay  and  divide  the  residue  of  the  said 
dividends,  at  Christmas  every  year  for  ever, 
amongst  the  aged  poor  of  the  parish.  It  wap  held, 
that  though  the  amount  of  the  gift  for  the  repair  of 
the  giave  was  not  specified,  the  court  could,  if 
necessary,  have  estimated  the  amount  "  necessary 
and  required  "  for  the  purpose,  and  so  have  pre- 
Yen  ted  the  gift  of  the  residue  from  being  void  for 
uncertainty.  Then  ho  observed  upon  the  case 
which  has  always  been  considered  as  aca^^e  looking 
the  other  way  of  Chapman  v.  broujn  (6  Ves.  404), 
and  he  came  to  that  conclusion.  Therefore,  as 
regards  the  school,  you  must  ascertain  ho^ 
mnch  of  the  gift,  whatever  the  reduced  amount 
naay  be,  was  required  to  be  laid  out  upon  each  of 
the  three  several  objects  specified ;  and  the  gift, 
therefore,  will  prevail  to  the  extent  to  which  it 
may  be  ascertained  that  the  money  will  be  re- 
quired ;  and  it  will  fail  as  to  the  rest.  Now 
then,  as  to  the  sum  so  far  as  it  is  to  come  out  of 
the  impure  personal  estate:  it  appears  that, 
as  regards  the  coming  out  of  impure  perRonal 
estate,  having  regaid  to  the  statute,  and  taking 
into  consideration  the  second  section  to  which 
xnj  attention  has  been  called,  I  must  give  effect 
to  the  gift  to  the  extent  to  which  the  law  will 
allow  it  to  take  efifeot  out  of  the  impure  personal 
estate.  In  other  words,  that  it  is  a  valid  gift  to 
the  extent  of  500L  after  taking  the  pure  personal 
estate  as  far  as  it  will  go,  it  being  of  course  clear  rhtit 
the  whole  amount  of  20iOL.  will  not  be  exceeded 
by  taking  the  whole  of  the  pure  personal  estate.  I 
assume  that,  of  course,  you  will  take  the  pure 
personal  estate  as  far  as  it  will  go.  I  do  not 
know  what  the  amount  is. 

The  question  remained  to  be  discussed  whether 
to  the  ext-jnt  of  tha  abatement  the  legacies  went 
into  the  first  or  into  the  ultimate  residue. 

Pearson,  Q  G.  and  Speed  for  persons  entitled  to 
the  particular  residue. — There  is  no  intention  in  any 
event  to  benefit  the  residuary  legatee.     In  O'lrterv. 
Taggart  (16  Sim.  423),  where  a  gilt,  directed  to  be  | 
deducted  from  a  particular  residue,  failed  on  ac-  i 


count  of  the  death  of  the  legatee,  went  to  the  par- 
ticular, and  not  to  the  general  residue.  The  same 
rule  is  applied  in  Da  Trafford  v.  Ttt/npeet  (21  Beav. 
5H4).  In  Harries*  Tnusia  (Johnson,  199),  Wood, 
Y.G.  thus  expresses  the  principle :  "If  you  find 
in  the  will  a  plain  indication  of  an  intention  to 
appoint  the  wnole.  that  may  remain  strictly  in  the 
shape  of  re^idue,  as  residue  is  apriointed  by  this 
will,  or  to  appoint  the  entire  fund  charged  only 
with  the  snmM  specified  in  the  preceding  appoint- 
ments ;  then  the  residuary  clause  will  be  read  as  an 
appointment,  not  of  the  mere  balance  of  the  fund, 
after  the  sums  previously  appointed  have  been 
deducted  from  it,  but  of  the  entire  fund  subject  to 
the  appointments  previously  made."  The  whole 
question  is,  what  is  the  first  residue  P  It  includes 
everything  payable  out  of  these  particular  funds: 

Theobald  on  Wills,  pp.  93,  94. 

Di^kineon,  Q-G.,  and  Joyce  for  the  representative 
of  Harmah  West,  entitled  to  the  ultimate  residue. 
— The  particular  residuary  legatee  of  this  specific 
fund,  has  no  claim  to  anything  but  what  is 
expressly  given  her.     See 

Re  Jeaffreson*a  Truets,  L.  Bep.  2  Eq.  276. 

The  clear  distiaction  is  whether  the  gift,  which 
partly  fails,  is  in  the  form  of  a  charge  or  the  gif)i 
of  an  al  quot  part.  Hnre  there  is  a  giflb  tc- 
trustees  of  a  variety  of  subjects,  and  a  dear  resi- 
due to  be  aHcertained.  It  is  only  in  the  former 
case  that  a  particular  residue  can  be  benefited  by 
the  failure  of  previous  gifts.  This  case  comes 
within  Eaeum  v.  AppU/ord  (5  My.  &  Gr.  56),  in 
which  a  testator  bequeathing  a  sum  to  a  daughter 
for  life,  and  then  as  she  should  by  will  appoint, 
directed  that  on  failure  of  appointment  the  fund 
should  go  into  his  general  resiciue.  The  daughter 
appointed  part  of  the  fund  by  an  appointment 
which  failed,  and  the  residue  to  other  persons. 
What  was  inefiectually  appointed  WAut  into  the 
father*s  and  not  the  daughter's  residue.     See  also 

Oke  Y.  Hetth,  1  Yes.  sen.  135 (referred  to  hi Ha/rriee* 

Truets,  ubi  sup.) ; 
Bernard  v.  MvMkuLl,  Johnson,  276. 

Hall,  V.G.  -  In  Falkner  v.  Butler  (Amb.  614), 
under  a  limited  power  of  appointment,  the  donee 
appointed  a  sum  to  persons  not  objects  of  the 
power,  and  this  sum  was  held  to  pass  under  the 
appointment  of  renidne ;  t.e.,  it  fell  into  that 
residue.  So  in  Wollieton  v.  King  (8  Bq.  165) 
it  was  held  there  being  an  invalid  appoint- 
ment of  p.irt  of  a  trust  fund,  that  fund 
passed  under  an  appointment,  "subject  to  the 
appointment  thereinbefore  contained  of  all  the 
trust  moneys  subject  to  the  trusts  of  the  settle- 
ment." Iq  Garter  v.  Taggart  (16  Sin.  423),  the 
testatrix  exercising  a  power  over  a  specified  sum, 
gave  part  of  it  to  a  person  who  died  before  her, 
and  gave  all  the  rest  and  residue  of  the  sum, 
after  deducting  the  legacies  above  mentioned. 
The  part  which  lapsed  was  held  to  fall  into  the 
residue.  This  decision,  I  think,  turned  upon  the 
particular  will  indicating  an  intention,  particu- 
larly by  a  life  estate  being  given  in  part  with  a 
direction  that  that  part  should  fall  into  the  residue, 
that  all  should  pass  to  the  appointee  of  the  residue, 
subject  only  to  the  charge.  In  De  Ttafftrrd  v. 
Templet  (21  Beav.  564)  9  lapsed  gift  of  particular 
furniture  was  held  to  fall  into  a  gift  of  furniture 
not  thereinbefore' otherwise  disposed  of,  and  not 
to  pass  under  a  i;eneral  residuary  gift.  This  is  a 
case  of  two  residues.    In   Easum  y.  AppUford 
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(vide  9up.),  which  was  a  caae  of  an  appointment 
nnder  a  power,  Lord  Gotten  ham  oonaidered  that 
the  fund  was  a  de6nite  one,  and  that  the  last  dis- 
pobition,  though  of  "  residue,"  was  in  snostanoe  to 
oe  read  as  if  the  whole  amount  of  such  residue 
bad  been  inserted  in  the  disposition.  In  ILe 
Harries'  TrusU  (Johns.  199),  Wood,  V.O.  held 
upon  the  whole  instrument  that  a  lapsed  share  of 
a  definite  sum  passed  under  an  appointment  of 
residue  of  the  said  moneys  after  certain  specified 
snms.  He  considered  Oarter  v.  Taggart  and 
FciUcnei'  v.  Bufler  to  apply  rather  than  Etuum  y. 
Appleford,  In  Bs  Jeagrtann^s  TruBtt  (L.  Rep*  2 
Eq.  276),  which  was  the  execution  of  a  power  the 
donee  appointed  1002.,  part  of  the  fund,  to  a  person 
not  an  object  of  the  power,  and  appointed  the 
balance  of  the  fund,  after  pHyment  of  certain  other 
sums  well  appointed,  which  balance  he  described 
as  260/.,  and,  after  payment  of  the  debbs  (which 
was  an  invalid  direction),  and  should  any  surplus 
remain,  she  gave  it  to  an  object  of  the  power. 
Here  there  were  two  invalid  gifts.  The  latter 
was  held  to  fnll  into  the  ultimate  surplus;  the 
former  was  held  to  pass  as  unapplied.  That 
decision  as  regards  the  1001.  followed  Easum  v. 
Agylffardt  the  1002.  not  beoommg  part  of  and 
passing  with  the  balance,  because  that  was  defined 
as  260L  That  case,  therefore,  is  not  an  authority 
in  favour  of  the  general  residuary  legatee  in  the 
present  case,  viz.,  the  testatrix's  mother ;  and,  con- 
struing the  whole  will  and  having  regard  to  the 
authorities,  I  hold  that,  the  particular  residuary 
legatees  are  entitled  to  so  much  of  the  20002. 
legacy  as  is  not  well  disposed  of.  I  do  not  think 
there  is  a  sound  dinti notion  between  cases  of 
lapsed  and  cases  of  invalid  dinpottition,  whether 
the  disposition  be  nnder  a  power  of  appointment, 
special  or  general,  or  in  exercise  of  ownership; 
nor  do  1  think  that  the  construction  ot  a  particular 
residuary  gift  is  affected  by  the  presence  or 
absence  of  a  general  residuary  gift.  > 

Solicitors :  CoVyer  -  Bri$taw^  Wiihere,  and 
BussfUi  E.  W,  and  W.  B,  James ;  J.  and  F. 
Needham;  B.  Smith  and  WUmer,  for  Ford  and 
Wcmren,  Leeds. 


QUEEN'S    BENCH   DIVISION. 

Feb.  27,  28.  and  Mar6h  8, 1879. 

(Before  Gockbuan,  (J.J.,  Field  and  Manistt,  JJ.) 

Beo.  v.  Bishop  op  Oxpord.  {a) 

Mcmdamue — Eccleeintfti^al  offence — Duty  of  bishop 
— **  J2  shaU  bo  hiwfaV* — Grounds  for  refusal—^  ^ 
4  Vict,  c  86.  8.  3. 

A  parishioner  made  a  charge  under  sect  3  of  the 
Church  Diseipline  Act  1840,  to  the  bishop  of  his 
diocese,  that  the  rector  of  his  parish  had  njjended 
against  the  laws  ecclesiastical.  The  bishop  de' 
dined  to  issue  a  ettmmissvm  for  the  purpose  of 
making  inqiAii'y  as  to  the  grounds  of  such  charge, 
for  Hie  expressed  rt^asons  that  the  repeated  failures 
in  legal  proceedings  of  this  kind  had  tended  to 
cover  those  concernwi  in  them  with  ridicule,  and 
to  bring  the  Church  into  contempt ;  that  the  rt^ctor 
vjos  of  advanced  aye,  and  was  held  in  respect  and 
love;  and  that  the  charge  was  made  in  opposition 
to  the  wish  of  the  majority  of  the  parishioners, 

Htldy  upon  a  rule  for  a  mandamus,  that  the  reasons 
alletjed  by  the  biskop  did  not  justify  him  in  dc' 

<a)  fieported  bj  M.  W.  McKbuab.  Esq.,  iterrtrt«r-Kt  Lair. 


dining  to  exercise  his  office  at  the  instance  of  a 
parishioner  under  this  section;  and  that  the 
court,  in  the  exercise  of  its  diseretion,  would 
oofnpd  him  to  proceed. 

This  was  a  rule  nisi  for  a  mandamus  directing  the 
Bitthop  of  Oxford  to  issue  a  coaimission  for  tha 
purpose  of  making  inquiry  as  vo  the  grounds  of 
a  charge,  made  by  the  applicant,  Frederick  6. 
Julius,  a  parishioner  of  Glewer,  in  the  county  of 
Berks,  of  certain  offences  nnier  the  eoole«iastioal 
law,  ag  liudt  the  Rev.  T.  T.  Ciirter,  the  rector  of 
the  said  parish  of  Glewer. 

0*1  the  11th  July  1878  the  applicant  made  a 
complaint  by  letter  to  the  bishoo  of  certain  alleged 
illegal  practices  by  the  rector  at  the  celebratioo  of 
the  Holy  Gommunion.  The  bishop  ackuowt&lged 
the  receipt  of  this  letter,  and  promised  considera- 
tion thereof,  on  the  following  day ;  and  on  the  9th 
Au^.  the  applicant's  solicitors  wroe  lo  the  bishop 
a^ikiug  the  result  of  hid  con^iideration. 

On  the  tOch  Au^.  (-he  bishop  wrote  to  the  appli- 
cant's solicitors  as  follows : 

In  reply  to  your  letter,  I  o%n  only  8«y  that  I  h%Te  not 
Tet  beeu  able  to  a»ti'*fy  myaelf  as  to  the  best  way  of  dail* 
hig  With  the  oompla  nt  to  whi  sh  ic  refers.  Toe  repealsd 
oocarrentje  of  failaret  daring  tbe  laat  few  years  in  the 
ooadnoc  of  legal  proceediag«  of  this  kind  ha^  had  a  tsa- 
denqy  to  oover  all  persons  oonoerned  in  them  with  ridl- 
oale,  and  to  bring  on  the  Cnarch  itself  soiiie  oontenpt, 
which  1  would  not  willingly  increase,  tnthis  oase  1  hm 
farther  to  consider  th«t  -  he  oompUint  is  umde  in  o^^ioti- 
tion  to  the  strongly-ezpreMsed  tvish  of  the  great  majority 
of  the  pArishion-M,  and  that  the  pe  son  oompltiined  of  it 
a  olergymau  in  ad  anoed  years  generally  respected,  and 
e^en  belov^ed,  ny  those  <vho  kno<v  him  I  mention  thess 
ciruamstanoes  not  as  afPo  ding  any  auswer  to  year  com* 
plaint,  bat. as  reasons  whi«h  impoi-e  upon  me  tne datyof 
ticking  ana<«aal  care  in  deciding  on  the  coarse  whieb  I 
ought  to  iftdopt. 

On  the  23rd  Oct..  in  answer  to  a  further  appli- 
cation from  the  solicitors,  the  bishop  again 
wrote : 

My  former  letter  wiU  have  explaminl  to  yon  in  gsneml 
the  oonfiderat one  «rhi<h  iinpo«e  the  duty  oi  extreoM 
oaation  apon  mem  tbe  uat  er  of  complaint  pr«>fe!«iunaUy 
iutruBted  to  von.  Fi  r:  ler,  I  am  le<1  to  believe  that  pro* 
oeedingrt  will  be  taken  as  to  the  late  jndgment  of  As 
Court  of  Queen's  Bench  which  may  afFeot  the  ezer(&i>e  of 
the  juriiidiction  of  the  Court  of  Arches  and  oi  the  Judidil 
Oommiit«»e  <>f  the  Priry  Council  in ,  some  important 
respects.  While  these  arc  pendiug,  I  am  nnwilluig  tosdd 
to  the  large  amount  of  ooatiy  nnd  abor>.iTe  lit  gatioafran 
which  the  Ch  iroh  hiS  alreaiy  suffered. so  much  discredit 

On  the  12th  Sov,  the  solicitors  wrote  to  the 
bishop : 

We  are  inst-ruofei  to  ask  your  Lordshio  for  a  definite 
reply  to  our  olient'a  application  to  your  Lordship  civlMr 
to  ii*8ue  a  com  iil-sion  for  the  purpose  of  making  inqviiy 
into  the  grounds  of  ihe  ithar^s  set  out  in  the  applioatios 
or  to  Ben  i  the  oa^e  by  lett'-re  of  rtKiuest  to  the  Court  of 
Appeal  of  the  prmnoe,  to  be  there  heard  and  determiBed 
in  accordance  nith  the  proyisious  of  the  Act. 

To  this,  on  the  14th  Nov.,  the  bishop  replied  M 
follows : 


In  reply  to  your  note  I  can  only  refer  you  to  ny  foi 
letter.  As  no  change  has  occurred  i  i  the  stAte  of  thiaff* 
in  view  of  which  ihat  letter  was  written,  I  have  nothing 
to  add  to  it.  I  am  not  aware  that  there  was  any  obsoozily 
in  the  l«ngnage. 

On  the22ud  Jan.  1879  thin  rule  ntsifora  man' 
damns  was  granted  on  the  application  of  A»  «/• 
Stephens,  Q.G.  for  the  applicant. 

Feb,  27  and  28.— The  Bi8hop  of  Oxford  in  person 
showed  cause  against  the  lule. 

Charles,  Q.G.  and  Phillimore  also  showed  oaoM 
on  behalf  of  the  Hector  of  Glewer. 
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A.  J.  Stephens,  Q.O.  and  Jewne  supported  the 

The  argamentB  and  the  anthorities  discnssed 
sufficiently  appear  in  the  judgment  of  the  court. 

Cur,  adv,  vuU, 

March  8.— CocKBXTRir,  G.J.  delivered  the  judg- 
ment of  himself,  Fusld  and  Manietjj  JJ. — This 
was  an  application  for  a  writ  of  mandamus  to  the 
Lord  Bishop  of  Ozfoni,  directing  him  to  is&iue  a 
eommisston  under  3  &  4  Vict.  o.  86,  to  inquire 
into  the  matter  of  a  complaint  of  Frederick  G. 
Julius,  Doctor  of  Medicine,  a  parishioner  of  the 
parish  of  Clewer,  in  the  county  of  Berks,  and  a 
member  of  the  Church  of  England,  against  the 
Rev.  Thomas  Theliusson  Garter,  rector  of  the  said 
parish,  for  offences  against  the  laws  ecclesiastical 
in  respect  of  unaiiohorined  deviations  from  the 
ritual  of  the  Ghurch  in  the  Communion  Service 
and  the  use  of  unauthorised  vestments.  The  com- 
plaint was  in  due  form,  and  it  must  be  taken  that 
the  instances  of  alleged  departure  from  the  estab- 
lished ritual  set  forth  in  the  complaint  w^^re  accor- 
ding to  the  law  as  it  had  been  lata  down  in  the 
decisions  of  the  Judicial  Committee  of  the  Privy 
Council  offences  against  the  ecclesiastical  law,  and 
therefore  within  the  statute.  The  bishop  has 
declined,  however,  to  issue  the  commission  as 
required,  assigning  as  a  rrason,  not  that  the  matters 
complained  of  were  not  offences  against  the 
ecclesiastical  law,  or  were  of  too  unsubstantial  and 
trivial  a  character  to  call  for  inquiry,  but  renting 
'  his  refusal  on  the  ground  that  the  repeated 
failures  which  had  occurred  during  the  last  few 
years  in  legal  proceedings  of  this  kind  had  had  a 
tendency  to  cover  those  concerned  in  them  with 
ridicule  and  to  bring  the  Church  itselc  into  con- 
tempt, as  well  as  on  the  advanced  age  of  the  incum- 
bent, the  respect  and  love  in  which  he  was  held, 
and  the  fact  thikt  the  complaint  was  made  in  oppo- 
sition to  the  expressed  wish  of  the  great  majority 
of  the  parishioner?.  The  writ  of  mandamus 
being  applied  for  under  these  circumstances,  these 
thiee  questions  present  themselves  :  1.  Assuming 
the  Church  Discipline  Act  (3  &  4  Vict.  o.  86),  the 
statute  upon  which  this  application  is  founded,  to 
be  still  in  force  in  such  a  case,  is  it  obligatory  on 
the  bishop,  as  a  matter  of  statutory  duty,  to  issue 
a  commi-ision  as  prayed  for,  with  the  alternative 
of  sending  the  cau>e  to  the  Court  of  Arches  in  the 
first  instance;  or  is  it  in  his  discretion  to  refuse 
to  institute  any  further  proceeding  P  2.  Is  the 
Act  in  question  still  in  force,  or  has  it  been  super- 
seded by  the  Public  W^orship  Regulation  Act  of 
1874?  3.  If  the  Church  Discipline  Act  is  still  in 
force  and  applicable  tu  the  pie-entcase,  and  the  exer- 
cise oft  he  |  owerconlerred  by  I  he  statute  is  obligatory 
on  the  bishop,  is  the  present  case  one  in  </hii*h  this 
court  should  exercise  the  dl^cretio£  which  it  pos- 
ses4ses  in  the  matter  of  m*indamns  and  refuse  the 
writ  ?  With  u  view  to  these  questions,  it  becomes 
neceHsary,iii  the  first  place,  caiii  fully  tii  consider  the 
Ghurch  Discipline  Act  under  which  this  applica- 
tion is  made,  not  only  with  reference  to  the  3rd 
section,  on  which  the  application  is  immediately 
founded,  but  also  with  reference  to  the  general 
scope  and  purpose  of  the  statute.  The  3  &  4 
Vict.  o.  86,  superseding  the  former  modes  and 
proceedings  against  clerks  in  orders,  in  sect.  3, 
enacts  that  **  in  every  case  of  any  clerk  in  holy 
orders  of  the  United  Churrsh  of  England  and 
Ireland  who   may  be  charged  with  any  offence 


against  the  laws  eoclestastical,  oi^ooncerning  whom 
there  may  exist  scandal  or  evil  report  as  having 
offended  against  the  said  laws,  it  shall  be  lawful 
for  the  bishop  of  tne  diocese  withiu  which  the 
offence  is  alleged  or  reported  to  have  been  com- 
mitted, on  the  application  of  any  party  complaining 
thereof,  or  if  he  shall  think  fit  of  his  own  mere 
motion,  to  issue  a  commission  under  his  hand  and 
seal  to  five  persons,  of  whom  one  shall   be  the 
vicar  general  or   an    ai^hdeaoon    or    rural  dean 
within  the  diocese,  for  the  purpose  of  making 
inquiry  as  to  the  grounds  of  such    charge  or 
report."    The  commissioners  so  appointed  are  to 
examine  witnesses  on  oath  for    the  purpose  of 
"ascertaining  whether  there  be  sufficient  prima 
fa^ie  grocnd  for  instituting  further  proceeding.     If 
the  commissioners  report  that  there  is  sufficient 
primd  facie  ground  for  further  proceeding,  and  if 
the  bishop  or  the  party  complaining  shall  thereupon 
think  fit  to  proceed  against  the  party  accused, 
articles  are  to  be  drawn  up,  which,  with  the  depo^ 
sitions,  are  to  be  filed  in  the  registry  of  the  diocese. 
The  bishop  is  then  to  cite  the  party  accused  to 
appear  to  make  answer  to  the  articles.      If  he 
appears  and  admits  the  truth  of  the  articles,  the 
bishop  or  his  commissary  specially  appointed  for 
the  purpose  is  to  pronounce  sentence  according  tf 
ecclesiastical  law.    If  the  party  fails  to  appear,  or 
appearing,  makes  any  other  answer  than  an  un- 
oualified  admission  of  the  truth  of  the  articles, 
tne  bishop  is  to  proceed  to  hear  the  cause  with  the 
assistance  of  three  assessors  specially  qualified  by 
the  Act ;  and,  having  heard  the  cause,  is  to  deter- 
mine *ihe  same  and  pronounce  sentence  thereupon 
according  to  the  ecclesiastical  law.    There  isi  how- 
ever, a  special  provision  that  before  issuing  the  com- 
mission, or  afer  the  report  of  the  commissioners, 
provided  it  be  before  the  filing  of  the  articles,  "  it 
shall  be  lawful  for  the  bishop,  if  he  shall  think  fit," 
to  send  the  case  by  letters  of  request  to  the  Court 
of  Appeal  of  the  province,  there  to  be  heard  and 
determined.    Such  being  the  method  of  proceeding 
provided  by  this  statute,  the  first  question  which 
presents  itself   is  whether  the  enactment  in  the 
3rd   section,   which  says    that    on    a    complaint 
against  a  clerk  in  orders   of   an  offence  against 
the  ecclesiastical   law,  it  shall  be  lawful  fur  the 
oisbop  to  issue  a  commission  of  inquiry,  simpl] 
confers  a  power  to  be  exercised  at  discretion,  oi 
imposes  a  duty  which  requires  the  exercise  of  the 
power  in  the  circumstances  contemplated  by  the 
statute.     It  is  said  that  the  question  is  bettled  by 
authority,  there   having  been  a  decision  of  this 
court  to  the  effect  that  the  Act  simply  confers  a 
power  to  be  exercised  at  discretion,  in  the  case  of 
Key.  V.  The  Bishop  of  ChicJiester  (2  E.  &  E.  209). 
But  when  that   case  comes  to   be   looked  at  it 
appears   extremely    doubtful   whether   such  was 
the  ground  of  the  decision  of  the  majority  of  the 
c  urt.     The  argument  on  the  rule  having  been 
heard      before     Lord     Campbell,    and     Justices 
Wightman,  Brie,  and  Hill,  before  judement  was 
delivered.  Lord  Campbell  had  become  Lord  Chan- 
cellor, and  Mr.  Justice  Erie  had   become  Chief 
Justice  of  the  Common  Pleas;  for  which  reason 
the    only    judgments    delivered    were    those   of 
Wightman   and    Hill,  J  J.,  who,  while  they  con- 
curred in  discharging  the  rule  for  a  mandamus, 
proceeded  on  different  grounds,  Wightman,  J.  no 
doubt  expressly  holding  that  the  bishop  had  a  dis- 
cretionary autbonty  which  could  not  be  controlled 
by  mandamtts,  while  Hill,  J.  declining  to  act  on  this 
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Tiew,  concarred  in  discbarging  the  rule  solely  on 
the  groand  that  the   applicant  not   being  a  pa- 
rishioner, and  therefore  not  interested  in  the  per- 
formance of   the  service  in  the  oharoh    in  ques- 
tion, the  case  was  not  one  in  which  the   court, 
having  a  discretionary  authority   in  the  matter 
of  nuindamiM^    ought    to    issue   the    writ.      It 
is  true  that   Wightman,  J.   at   the  close  of   his 
jadgmens  adds   that    Lord   Campbell   and   Lord 
Chief  Justice  Erie   concurred  in  thinking   that 
the  rule  should  be  discharged  ;  but  he  does  not 
say  on  which  of  the    two  grounds  they  so  con- 
curred,   which   makes  it,  to  say  the  least,    ex- 
tremely   doubtful    whether    it    was    in    concur- 
rence with    his   own  view;    for   there  being  a 
difference    of     opinion    between     himselt     and 
Hill,  J.,  had   his  own  view  been  borne  out  by 
the  opinion  of  the  other  two  judges,  or  either  of 
them,  it  may  reasonably  be  inferred  that  he  would 
have  said  so.    It  also  appears  from  the  statement 
of  Dr.  Stephens,  derived  from  his  own  recollec- 
tion of  what  occurred  in  the  case  of  Shepherd  v. 
Bennett,  before  the  Judicial  Committee  of  the 
Privy  Council,  and  which  is  fully  borne  out  by 
the  shorthand  notes,  that  in  the  latter  case  Sir 
William  Erie  diuclHimed  having  acted    on    the 
ground   taken   by  Wightman,  J.    To  which  we 
may  Hdd  that  we  have  betfu  recently  informed  by 
Sir  William  Erie  that  he  did  not  authorise  Wight- 
man,  J.  to  stiy  more  on  his  behalf  than  that  he  con- 
curred in  discharging  the  rule  for  a  mandamus. 
It  is  true  that  in  the  Newport  Bridge  case  (2  E. 
&  E.   377),  which  occurred   in  the  same  year, 
Orompton,  J.  expresses  h's  concurrence  in  the 
view  taken  in  the  previous  case  by  Wightman,  J. ; 
but  it  is  to  be  observed  that  Crompton,  J.  had 
not  been  a  party  to  the  judgment  in  that  ca»>e..  or 
to  the  discudciion  which  had  been  held  upon  it. 
The  same  question  came  again  before  this  court, 
in  the  case  of  Mr.  Bennett,  on  an  application  for  a 
mandamus  to  the  Binhop  of  Londun,  a  report  of 
which  case  have  been  published,  and  from  which 
it  no  doubt  appears  that  a  strong  intimation  was 
thrown  out,  in  the  course  of  the  argument,  as 
well  as  in  giving  judgment-,  by  Lush  J.,  of  con- 
currence in   the  view  of  Wightman,  J.,  in   the 
Bishop  oj  Cliiche8ter''s  case,  founded  mainly,  how- 
ever, on  what  we  cannot  but  believe  to  have  been 
a   mistake — viz.,  that  Lord   Campbell    and  Erie, 
L.C.J.  hi*d  concurred  in  discharging;  the  rule  in 
that  case  on  the  ground  taken  by  Wightman,  J. 
It  became,  however,  unnecessary  to  decide  as  to 
the  construction  of  the  statute  in  Mr.  Bennett's 
case;    and   Lush,   J.   and   the  other  judges  ex- 
pressly disclaim  all  intention  of  doing  so;  inas- 
much   as,    there     being    already    a    proceeding 
pending  at^ainst  Mr.   Bennett,  under  a  commis- 
sion issued  by  the  bishop  in  respect  of  similar  doc- 
trines   contained    in  a    former    publication,  the 
court,  in  the  exercise  of  iis  discretion,  refused  to 
grant  the  m,andamus  as  unnecessary  and  uncalled 
for.     In  this  state  of  uncertainty  we  feel  ourselves 
at  liberty  to  form  our  own  judgment  as  to  the 
construction  to  be  put  on  the  enactment  in  ques- 
tion ;  the  more  so  as,  for  reasons  which  will  be 
explained  further   on,  the  ground  on  which  the 
Opinion  of  Wightman,  J.  was  founded  appears  to 
Q8  open  to  sei  ions  question.      The  question  turns 
on  the  true  sen^e  ot  the  term,  '*  it  shall  be  lawful  *' 
(as  used  in  the  3rd  section  of  the  Church  Disci- 
pline Act)— a  term  frequently  used  in  statutory 
language,  perhaps,  owing   to  its   ambiguity,  too 


frequently,  as  it  is  one  which  admits  of  no  less 
than  three  different  meanings,  in  all  of  which  it 
occurs  in  this  very  statute :   (1)  It  may  be  used  to 
confer  a  right  or  privilege,  to  be  exercised  for  the 
benefit  of  others  or  not,  at  the  option  of  the  party 
to  whom  it  is  given ;  (2),  it  may  be  used  to  confer 
a  power  or  authority,  to  be  exercised  for  the  benefit 
of  himself  at  the  discretion  of  the  party  on  whom 
it  is  conferred ;  or  (3),  while  it  confers  a  |>ower  or 
authority,  it  may,  at  the  same  time,  impose  the 
duty  of  exercising  the  power  or  authority  so  con- 
ferred.   Besides  which  the  general  sense  of  these 
words  is  sometimes  restricted  by  some  qiialifyinp^ 
expression,  such  as  "  if  he  shall  think  fit,'*  "  if  it 
shall  appear  to  him  right,*'  or  the  like,  which 
plainly  indicate  that  the  exercise  of  the  power  is 
to  be  subject  to  the   discretion    of  him  who  is 
authorised  to  exeroise  it.    In  the  absence  of  any 
such  qualifying  expression,  the   meaning  of  the 
words  must  be  sought  in  the  context  of  the  par- 
ticular enactment,  or  of  the  other  sections  of  the 
statute,  or  by  reference  to  its  general  purpose,  and 
the  alteration  in  the  existing  law  which  it  was  in- 
tended to  effect,  as  also  in  certain  canons  of  con- 
struction applicable  to  this  and  similar  expressions 
in  statutes  of  a  particular  class.      In  the  statato 
before  us  the  term  "  it  shall  be  lawful  *'  occurs,  and 
that  more  than  once,  in  the  several  meanings  in 
which  it  can  thus  be  used.    It  is  used  to  confer  a 
right  or  privilege,  to  be  exercised  at  the  option  of 
the  part V)  in  the  4th  section, which  provides  that "  it 
shall  be  lawful  for  the  party  accused,  or  his  agent, 
to  attend  the  proceedings  of  the  commission,  and 
to  examine  any  of  the  witnesses;'*  and  again,   in 
the  15th  section,  which  provides  that  '*  it  shall  be 
lawful    for    any   party    who  shall  think  himself 
aggrieved    by   a  judgment    pronounced  by    tUe 
bishop,  or  in  the  Court  of  Appeal  of  the  provinoe, 
to  appeal  from  such  judgment.*'     It  is  used  in  the 
sense    of   conferring    a    discretionary    power    or 
authority  in  the  6th  section  of  the  Act,  where  it  ia 
said  that  where  proceedings  have  been  commenced 
under  the  Act  **  it  shall  be  lawful  **  for  the  bishop, 
the  written  consent  of  the  clerk  accused  and  of  the 
party  complaining  having  been  first  obtained,   to 
pronounce  sentence  without  further  prooeedin^^. 
Three  instances  occur  in  which  the  words  are  ased 
as  imposing  a  duty.    Thus,  when  in  sect  4  it  is 
said  that  **  it  shall  be  lawful  for  the  commissioners 
to  examine  on  oath  or  solemn  affirmation,  and  thab 
such  oath  or  affirmation  (hull  be  administered  by 
them  to  all  winnesnes  who  may  be  tendered    to 
them,  either  in'  support  of  the  charge  or  by  the 
party  accused,  as  well  as  to  all   witnesses    whom 
they  may  deem  it  necessary  to  summon,  for  the 
purpose  of  fully  prosecuting  the  inquiry,"  there 
can  be  no  doubt  that  the  duty  of  so  examining  the 
witnesses  is  thereby  iniposed ;  and  thesameobser- 
vation  applies  to  the  use  of  the  same   words   in 
sect.  17,  which  has  reference  to  the  evidence  of 
witnesses  and  documents  in  every  stage  of  the 
inquiry.     Equally  clear  is  it  that  when  by  sect.  9 
it  is  provided  that,  when  the  commissioners  shaUl 
have  reported  that  there  is  sufficient  prima  f<icie 
ground  for  instituting  proceedings,  "it  shall  be 
lawful  for  the  bishop,  by  writing  under  his  tuuid* 
to  require  the  party  to  appear,  by  himself  or  hia 
agent,  to  make  answer  to  the  articles,"  a  judicial 
duty  is  cast  upon  the  bishop  which  he  has  no  aiter- 
naMve  but  to  discharge.     Three  instanoes  oocar  ia 
which  the  effect   of  ,  these  words   is    restricted 
by     qualifying     expressions.      Thus     sect.      13 
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provides  thftt  *'  if  it  shall  appear  to  the  bishop 
that  great  scandal  is  lilcelj  to  arise  from  the 
party  accused  oontinaiaj^  to  perforin  the  services 
of  the  church,  or  that  his  ministratioa  vrill  be  use- 
less while  the  charge  is  pending,  it  shall  be  lawful 
for  the  bishop  to  inhibit  the  clerk  from  perform- 
iog  anv  service  till  the  sentence  shall  have  been 
given.  It  is  obvious  that  the  exercise  of  the 
power  here  given  must  depend  on  the  view  taken 
by  the  bishop.  So  when,  in  sect.  13,  where  it  is 
provided  that  **  it  shall  be  lawful "  for  the  bishop, 
**  if  he  shall  think  fit  "  at  any  time  before  articles 
are  filed,  instead  of  hearing  and  deciding  the  cause 
nnder  sect.  2,  '*  to  send  the  case  by  letters  of 
reqaest  to  the  Court  of  A.ppeal  of  the  province,  to 
be  there  heard  and  determined  according  to  the 
law  and  practice  of  that  court,"  it  is  obvious  that 
this  is  a  discretionary  power.  These  instances 
show  that  the  framers  of  this  Act  were  sensible  of 
ihe  DecesAity,  where  the  authority  conferred  was 
intended  to  be  discretionary,  of  appending  word.i 
of  limitation  to  the  phrase  in  question.  Of  this 
a  still  more  staking  instance  is  to  be  found  in  the 
Yery  section  which  we  are  called  npon  to  construe, 
which,  after  providing  that  '*  it  shall  be  lawful  for 
the  bishop  to  issue  a  commission  on  the  applica* 
tion  of  any  party  complaining,"  proceeds  to  add, 
''  or,  if  he  shall  think  fit,  of  his  own  mere  motion." 
Here  the  words  "if  be  shall  think  fit"  would 
appear  to  be  have  been  introduced  for  the  purpose 
of  preventing  the  preceding  words,  *'it  ahall  be 
lawful,"  from  precluding  the  exorcise  of  the  dis- 
cretionary power  which  in  the  alternative  it  was 
intended  to  confer  on  the  bishop.  We  new  pro- 
ceed to  consider  the  rules  of  construction  to  be 
applied  in  determining  the  sense  in  which  the 
words  **  it  shall  be  lawful,"  in  the  3rd  section  of 
the  Church  Discipline  Act,  are  to  be  taken.  In 
doing  this  we  start  with  a  settled  canon  of  con- 
struction, that  in  statutes  of  a  certain  clas&,  of 
which  the  statute  under  consideration  is  one,  these 
words  have  acquired  a  settled  meaning,  unless 
controlled  by  the  context  of  the  p^irtiouUr  enact- 
ment, or  by  the  sense  in  which  they  are  used 
in  other  parts  of  the  stiitute,  or,  on  the  pur- 
view of  the  statute,  by  what  is  its  apparent 
purpose  ;  in  determining  which,  the  prior 
state  of  the  law,  and  the  end  which  the  statute 
was  intended  to  effect,  may  no  doubt  havr 
to  be  considered.  Wnether  or  not  these  wordd 
are  to  be  considered  as  simply  conferring  a  dis- 
cretionary power,  or  as  imposing  the  duty  of 
exercising  tbn  power  conferred,  when  its  exercise 
ia  called  for,  must  depend  in  the  first  place  on  the 
subject-matter  of  the  statutory  enactment.  In 
the  ordmary  run  of  statutes  these  words  import, 
generally  speaking,  a  faculty  or  power,  to  be  exer- 
cised at  the  option  or  diHcretiou  of  those  on 
whom  it  is  conferred ;  and  such,  it  Heems  is  to 
betaken  to  be  their  prima  facie  meanimc  where 
the  subject- matter  will  admit  of  it,  or  where  the 
exercise  of  the  power  may  depend  on  contin- 
gencies on  which  a  judgment  has  fir^t  to  be 
Syrmed.  'Ihus,  in  the  case  Re  Newport  Bridge 
(2  E.  &  JSi.  H77),  which  was  an  application 
for  a  miiitdamus  nnder  43  Geo.  3,  c.  59,  s.  2, 
which,  with  reference  to  county  bridges,  enacted 
that  where  any  such  bridge  was  narrow  and 
incommodious,  it  should  be  lawful  for  the  jus- 
tices of  quarter  sessions  to  order  the  same  to  be 
widened  and  improved,  Grompton»  J.,  after  say- 
that  "the  meaning  to  be  attributed  to  the 
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phrase  '  it  shall  be  lawful '  in  a  statute  must 
depend  on  the  subject-matter  in  every  instance," 
goes  on  to  say :  "  Pri-md  fade  those  words 
import  a  discretion,  and  they  must  be  construed 
as  discretionary  unless  there  be  anything  in  the 
subject-matter  to  which  they  are  applied,  or  in 
any  other  part  of  the  statute,  to  show  that  they, 
are  meant  to  be  imperative."  "  In  the  present 
statute,"  he  says,  "  not  only  does  it  not  appear 
that  the  Act  was  intended  to  be  compulsory  upon 
the  justices,  but  it  appears  from  the  subjeot- 
matter  that  it  was  intended  to  be  left  to  their  dis- 
cretion. It  seems  to  me  that  the  Legislature  must 
have  so  intended  when  I  consider  the  nature  of 
the  court  which  has  to  decide  whether  the  act 
shall  be  done,  and  the  many  questions  of  expense 
and  expediency  which  may  arise  before  the  act 
can  be  prudently  determined  on."  Hill,  J. 
dwells  more  fully  on  the  circnmstanoes  to 
De  thus  taken  into  consideration.  Blackburn,  J. 
says :  *'  The  words  *  shall  and  may  be  lawful ' 
are  to  be  taken  in  their  primary  sense  as 
permishive,  and  not  compulsory,  unless  there  be 
anything  in  the  subject-matter  of  the  enactment 
requiring  that  the^  shall  receive  a  different  con- 
s:ructiou.  tor  a  time  I  thought  that  the  present 
enactment  did  requite  that  the  imperative  con- 
struction should  prevail,  and  that  the  object  of  the 
Legihlature  was  that  upon  the  one  fact  appearing 
that  the  bridge  was  narrow  and  incommodious,  it 
should  be  widened  as  a  matter  of  course.  I  now, 
however,  agree  m  what  has  fallen  from  my  brother 
Hill — that  the  justices  have  other  matters,  such 
as  he  has  pointed  our.,  to  take  into  consideration, 
besidesi  the  narrowness  of  the  bridg'^,  before  they 
decide  whether  or  not  to  order  it  to  be  widened. 
That  being  the  case,  it  is  quite  clear  that  the 
LegictUiure  must  have  intended  to  leave  them  the 
discretion  which  the  language  of  the  statute  }yri}ti& 
fade  imports."  In  statutes,  however,  of  the  class 
to  which  the  Church  Discipline  Act  belongs  a 
different  rule  has  prevailed  for  a  very  great  length 
of  time.  So  long  ago  as  the  year  1593  it  was 
decided  in  the  case  of  R**x  v.  Barloio  (2  Salkeld 
609),  that  when  a  statute  authorises  the  doing  a 
thing  for  the  sake  of  justice  or  the  public  good, 
the  word  *'  may  *'  means  shall ;"  and  that  rule  has 
been  acted  upon  to  the  present  time.  In  Bacon's 
Abridgment  tit.  *'StHtuie,  L,"  the  rule  is  so  laid 
down,  as  also  in  Dwarris  on  Statutes,  p.  264. 
Speaking  of  facultative  words,  it  is  there  stated 
that  wheie  a  statute  directs  the  doing  of  a  thing 
"  for  the  sake  of  justice "  or  *'  for  the  public 
benefit,"  the  word  **  may  "  shall  bo  construed  as 
*'  «hall  "  or  "  nmst,"  and,  of  course,  the  same  rule 
will  apply  to  the  words  "  it  shall  be  lawful." 
Such  a  construction  was  put  on  these  words  by 
the  Court  of  Gommon  Pleas  in  tho  case  of 
McDoinj'dl  V.  Paternon  (IL  C.  B.  7-35),  in  which  it 
was  held  that  tlie  word  '*  may "  in  the  County 
Courts  Exten:^ion  Act  (13  &  14  Vict.  o.  61) 
which  provides  that  in  certain  cases  the  court,  or, 
a  judge  at  chambers,  may  by  rule  or  order  direct 
that  the  plaintiff  shall  recover  his  costs,  is  not 
used  to  give  a  discreti(m  but  to  confer  a  power, 
and  that  the  exercise  of  such  power  depends  not 
U[»on  the  discretion  of  a  court  or  judge,  but  upon 
the  proof  of  a  particular  case  out  of  which  such 
power  arisen.  In  that  case  Jervis,  L.C.J,  says: 
**When  a  statute  confers  an  authority  to  do 
a  judicial  act  iu  a  certain  case,  it  is  impera- 
)  tive  on  those  so  authorised  to  exercise  the  authority 
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wben  tbe  case  arises,  and  its  exercise  is  duly 
applied  for  by  a  party  interested  and  having  tbe 
nght  to  make  the  application.*'  "  For  these 
reason/*  continaes  the  Chief  Justice,  "  we  are  of 
opinion  that  the  word  '  may  '  is  not  used  to  give  a 
discretion,  but  to  confer  a  power  upon  the  court 
and  judges ;  and  that  the  exercise  of  such  power 
depends,  no**  npon  the  discretion  of  the  court  or 
jnage,  but  npon  the  proof  of  the  particular  case 
oat  of  which  such  power  arises."  A  similar  con- 
struction was  put  on  the  words  *'  it  shall  be  lawful  *' 
in  the  case  of  Moris$e  t.  The  Boyal  BritUh  Bank 
(1  G.  B.  N.  S.  67),  in  which  it  was  held  that  these 
words,  in  the  13th  section  of  7  &  8  Vict.  c.  113, 
ibe  Joint  Stock  Bank  At,  were  compulsory,  and 
left  no  discretion  to  the  court  or  judge.  The  case 
of  Orake  v.  Powdl  (2  £.  &  B.  210)  is  to  the  same 
effect.  But  it  is  unnecessary  to  multiply  cases  in 
rapport  of  this  position.  "  It  has  been  so  often 
decided,  says  Coleridge,  J.,  in  the  ca^e  of  B.  ▼. 
The  Tithe  Commisaionera  (U  Q.  B.  459, 474),  "  as  to 
bave  become  an  axiom,  that  in  public  statutes 
words  only  directory,  permissory,  or  enabling  may 
bave  a  compulsory  force  where  the  thing  to  be 
done  is  for  the  puhlic  benefit  or  in  advancement  of 
public  justice."  It  may,  hoviever,  be  satisfactory 
to  observe  that  the  same  sense  baa  been  ar«cnbed  to 
these  words  in  the  courts  of  the  United  States. 
In  the  case  of  The  Supervisor  a  v.  United  States  (4 
Wallace*8  Beports,  p.  44(3),  Swayue,  J.,  in  de- 
livering the  judgment  of  the  Superior  Court, 
after  referring  to  the  English  and  American  cases, 
says  as  follows :  **  The  conclusion  to  be  deduced 
from  the  authorities    is    that    where   power    is 

S'ven  to  public  officer.^  in  the  language  of  the 
ct  betore  us,  or  in  equivalent  language  — 
whenever  the  public  interest  or  individual  rights 
call  for  its  exercise — the  language  used,  though 
permissive  in  form,  is,  in  f  ^ct,  premptory.  What 
tbey  are  empowered  to  do  for  a  third  person  the 
law  requires  shall  be  done.  The  power  is  given, 
not  for  their  benefit,  but  for  his.  It  is  placed  with 
the  depositary  to  meet  the  demands  of  right,  and 
to  prevent  a  failure  of  justice.  It  is  given  as  a 
remedy  to  those  entitled  to  invoke  its  aid,  and  who 
would  otherwise  be  remediless."  Now,  the  statute 
we  are  considering  unites  both  the  properties 
which  have  been  referred  to.  It  has  reference  to 
the  sdmini^trution  of  justice  in  the  matter  of 
ecclesiastical  ofiiences ;  and,  as  it  relates  to  the 
maintenance  of  tbe  doctrines  and  ritusl  of  the 
established  religion,  fcr  upholding  the  uniformity 
of  which  so  many  Acts  of  Parliument  have  been 
passed,  it  cannot  be  held  to  be  other  than  matter 
of  national  interest  and  concern.  Moreover,  it  is 
the  undoubted  right  of  every  inhabitant  of  every 
parish  in  the  kingdom,  desirous  of  frequenting  the 
parish  church,  to  have  the  services  of  the  church 
performed  according  to  the  ritual  of  the  Church, 
as  establi>hed  by  law,  without  having  his  religious 
sense  sl.ocked  and  outniged  by  the  introduction  of 
innovations  not  sanctioned  by  law  or  usage,  and 
which  may  appear  to  him  to  be  inconAi^tent  with 
tbe  simplicity  of  the  Protestant  wor*«hip,  and  to 
pertain  to  a  religion  which  he  believes  to  be 
erroneous,  an<i  the  ritual  of  which  is  not  that  of 
the  Chun'h  of  England.  It  OHunot  admit  of  doubt 
(hat  a  statute,  by  uiems  of  which  a  right  so  im- 
portant to  the  general  senate  of  mankind  was  alone 
to  be  capable  o\  being  enforced  and  uohold — since 
it  abolished  the  previous  jurisdiction  o^  the 
eccbsiabtical  courts  in  the  matters  of  clerks  in 


orders — is  one  of  general  interest  and  oonnem.  In 
the  construction  of  which    the  rale  referred  to 
would  b^  applicable.    This  being  so,  we  bave  next 
to  see  whether  we  find  anything  in  the  langosffo 
or  purpose  of  the  statute  which  shows  that  tbe 
words  were  intended  to  have  a  less  authoritative 
meanini;.     So  far  from  tbis  being  the  case,  as  re- 
gards the  language  of  the  3rd  section,  we  find,  as 
has  already  been  pointed  out,  that  between  that 
part  of  it  which  relates    to  tbe   power  of  the 
bishop  to  issue  a  commission  on  a  complaint  ad* 
dre*<sed  to  him,  and  which  enacts  that  it  shall  be 
lawful  for    him  so  to   do,  and  that    part  whidi 
enables  him  to  do  so  of  his  own  mere  motion, 
independently  of  any  complaint,  the  words  ''if 
he  shall  think  fit**   are  interposed.      It  is  here 
obvious  that  if  the  words  "  it  shall  be  lawful*'  had 
been  intended  to  confer  a  discretionary  power,  as 
these  words   would,  in  the  absence  of  the  words 
"  if  he  shall  think  fit,"  have  governed  and  con- 
trolled the  whole  sentence,  the  latter  words  would 
have  been  wholly  superfiuous.  They  csin  only  hare 
been  introduced,  therefore,  for   the  purpose  of 
qualifying  the  previous  expression.     Taken  as  a 
whole,  it  therefore  seems  to   us  from  the  collo- 
cation of  the  words  that  the  passage  affords  the 
key  to  its  own  interpretation,  and  indicates  the 
sense  in  which  the  words  in  question  are  to  be 
taken.     It  was  suggested   on  the   part    of   the 
bishop  that  the  wonls  "  if  he  shall  think  fit"  in 
section  3  should  be  rejected  as  superfluous.    To 
this  we  answer  that  in  so  doing  we  should  violate 
a  settled  canon  of  construction — namely,  that  a 
statute  ought  to  be  so  construed  that,  if  ic  can  be 
prevented,  no  clause,  sentence,  or  word  shall  be 
superfluous,  void,  or  insignificant  (Bac.  Abr;  tit. 
*'  Statute*'  I.  sub-sect.  2).    But  this  is  not  all.    The 
words  are  significant,  as  indicating  the  senae  in 
which  the  words  **  it  shall  be  lawful*'  in  the  pre- 
cedirg  part  of  the  section  bad  been  used  by  the 
framers  of  the  Act.    They  would  in  any  point  of 
view  have  been  idle,  if  not  introduced  to  qualify 
the  effect  of  the  words,  "  it  shall  be  lawful,"  as 
imposing  a  duty.    Wightman,  J.,  it  is  true,  in 
Beif.  V.  The  Bishop  of  Chichester,  arrived  at  the 
opposite  conclusion,  derived  from  the  enactments 
of  the    section    in    question.      His  opinion  was 
founded  on  the  ground  that  the  power  to  irisue  a 
commission  in  the  3rd  section  applied  equally  to  a 
case  of  scandal  or  evil  report  of  having  offended 
against  the  ecclesiastical  law  as  to  one  of  an  offenoe 
charged  to  have  been  actually  committed;    and  he 
argues,  ab  inconvenient-it  that  it  cannot  have  been 
the  intention  of  the  Legislature  to  put  it  in  tbe 
power  of   a  prosecutor    to   call   upon  a   bishop 
to    is^sue    a   commission,    and    so    initiate    pro- 
ceedings   on    what    may    turn    out    to   be    un- 
founded rumours ;  tbe  more  so  as,  according  to  the 
learned  judge,  as  the  law  before  stood,  "the  offioe 
of  the  judge  oould  only  bave  been  promoted  in 
the  caoe  of  some  direct  and  positive  charge  of  an 
offenoe  against  the  laws  ecclesiastical,  and  no  pro- 
oeeding  upon  the  ground  of  scandal  or  evil  report 
of  having  offended  against  these  laws  would  nave 
been  admissible."     But,  in  the  latter  &i!*omption 
the  learned  judge  is,  we  cannot  but  think,  in  error. 
Public  report  or  soandal  was  a  ground  of  acousa- 
tion  in  the  ecclesiastical  procedure,  not  only  in  the 
proceedings  by  inquisition,  when  the  proceeding 
wtts  taken  by  a  bishop  or  an  archbishoo,  ea  ofido 
mero.    Here  the  articles,  Oughton  tells  us  ("  Ordo 
Judic."  tit.    Ul,  sect.  1),  were  to  oontain  "Tam 
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Gonventionia  (i.e.,  in  ins  yooationis)  qaam 
faniAm  pablicam."    Again,  tie  says  (lb.  n.f.  22), 
**  Stsi  reas  non  tenetnr  respondere  positioDi  crimi- 
noeaa,  tenetar  tamen  respoadere  positioai  conti- 
neoti  famam  pablicam  or i minis  articulati.     Igitar 
in  his  artioalis  famam  pablica  objecti  oriminis  est 
aUeoanda  et  objicienda."    Nay,  so  material  was 
pnbTio  scandal  or  evil  report  deemed  to  be  as 
fonnding  a  charge  against  a  party,  that  the  jndge 
was  bound  to  summon  and  examine  the  fellow- 
parishioners  of  the  aocnsed  as  to  its  existence. 
Si  reus  ncgaverit  orimum  objectum  et  faraan," 
ijB  Oughton  ("Ordo  Judio."  tit.  145,  sect.  1), 
tnnc,  si  crimen    objectum    fuerit  notorium  et 
publicum,  ao  de  eodem  publioa  vex  et  faroa,  judex 
producere  et  examinare  curabit  piurochianos  rei, 
Tel  alios  qnosqnnque,  ad  famam  probandam,  eosque 
ad  perhibeudum   testimonium,  si  rogati  recusa- 
▼erint    per  censnras   eoolesiasticas    oompellere." 
Even  though  the  proof  of    the  alleged  offence 
failed,  if   the  enl   report  was    established    the 
accused  might  be  sentenced  to  clear  himself  by 
purgation — that     is,    by    producing    a    certain 
number  of  compurgatoree,  who  were  to  swear  they 
believed  the  report  to  be  unfounded.    '*  Si  fama 
oonfessata   vel    probata   fuerit,"    says    Oughton 
(tit.   144,  sect.   7),  ^judex    potest    pnrgationem 
indicere."    If  the  accused  failed  in  his  purgation, 
he  might  be  enjoined  to  do  public  penance  (lb.  147, 
sect.  2).     The  same  thing  occurred  on   present- 
ments by  churchwardens  (see  tit.  152)  termed  by 
the  civilians  Denunciatio,     Here  again,  as  appears 
from  Conset.  Oughton,  and  the  115th  canon,  public 
scandal  and  report  became  part  of  the  inquiry,  it 
being,  according  to  the  old  law,  part  of  the  duty 
of  the  churchwardens  to  present  those  against 
whom,  whether  ministers   or  parishioners,  such 
scandal  or  report  prevailed.      Nor  was  this  con- 
fined to  the  proceedings  by  inquisition  or  by  pre- 
sentment.    On  an  accusation  by  a  party  promot- 
ing the  office   of  the  jndge,  the  articles  in  like 
manner  alleged  the  puhlica  famtA  of  the  imputed 
ofifence ;  and  here  agsin  it  is  laid  down  (Oughion, 
tit.  14P,  seers.  7 &  8),  "Si  actor  probarent  famam 
publicam,  vel  prsB'tumptiones  vehementes,  ob  quaR 
purgatio  parti  resa  indicts  fuerit,  vel  indici  podsit 
et  debuisset,  qnamvis  non  probaverit  crimen  ob- 
jectum, tamen  obtinebit  sententiam  purgationem 
esse  indicendam,  et  reus  est  in  expensid  illiud  litis 
oondemnandu^.      Nam    reus,    negando    famam, 
causavit  actorem  litigare,  et  expensas  facere  circa 
probationem   ejusden^."       It  thus    appears    that 
public  scandal  or  report  did  play  an  important 
part  in  penal  suits  in  the  ecclesiastical  courts,  and 
was  of  iiself  siiffioient  to  place  the  party  agninst 
whom  itwas  brought  forward  under  the  necessity  of 
clearing  himnelf  by  oath ;    and   it  is,  we  think, 
going  too  far  to  say  that  if  a  strong  oa!>e  of  public 
acanaal  hud  been  brought  before  the  judge  as  the 
ground  for  allowing  the  office  of  the  judge  to  be 
promoted,   the  application  would  have  been  re- 
nised.    We  think  it  not  unlikely  that  the  intention 
being,  as  we  shall  presently  more  fully  show,  to 
leave  the  substantive  law  as  it  stood,  changing 
only  the  method  of  proceeding,  these  words  were 
introduced  as  applicable  to  the   cases  in   which 
public  report  mi^ht  have  formed  matter  of  judicial 
inquiry.     At  all  events,  we  think  the  argument 
afforded  by  the  fact  that  in  the  passage  in  ques- 
tion the  words   **  if  he  shall  think  fit,"  give,  as 
seems  to  us,  the  key  to  the  words  *'  it  shall  be 
lawful"  in  the  earlier  branch  of  the  sentence,  the 


inference  arising  from  the  collocation  of  the  worda 
is  far  stronger  than  any  which  can  be  drawn  from 
the  supposed  intention  of  the  Leginlature,  which, 
after  all,  can  or.ly  be  matter  of  surmise.-   The 
language  of  the  section,  though  it  might  have 
been  more   explicit,  is,  we  think,    too  clear  to 
warrant  us    in    speculating    on    the    legislative 
intention.      It   is,  moreover,  obvious  that  if  it 
had  been  the  intention  of  the  Legirilature  that  the 
issuing  of  a  commisi«ion  should  be  at  the  discretion 
of  the  bishop,  nothing  would  have  been  eat^ier 
than  to  say  so,  as  has  been  done  in  the  Public 
Worship  Act.      By  placing    the  words    "if  he 
think   nt*'    in  an  earlier  part  of  the  sentence, 
immediately  after  the  words  "it  shall  be  lawful,'* 
all  ambiguity  would  have  been  removed.    We  pro- 
ceed to  consider  the  purpose  of  the  statute  as  a 
whole.    On  the  purview  of   it,  especially   when 
looked  at  by  the  light  of  the  report  of  the  Eccle* 
siastical  Courts  Commissioners,  which  preceded  it, 
and  of    the  preamble,  which  id  eonnned  to  the 
recital  that  '^  the  manner  of  proceeding  in  causes 
for  the  correction  of  clerks  required  amendment," 
it  appears  plain  that  it  has  reference,  not  to  the 
substantive  law,   but    simply   to  the    procedure 
applicable  to  a  suit  against  a  clerk  in  orders  for  an 
ecclesiastical  offence.     It  leaves  the  law  as  to  what 
shall  constitute  an  offence  under  that  law  as  it 
stood  before.     It  nowhere  professes  to  abridge  or 
interfere  with  any  existing  right  of  instituting 
proceedings  against  a  clerk  in  orders  for  an  eccle- 
siastical offence.     It  is  the  method  of  proceeding 
alone  with  which  the  statute  deals.    Thus,  b^  the 
effect  of  the  23r(l  section,  it  tskes  from  the  bishop 
the  power  of  institutinp;  proceedings  by  way  of 
inquisition,  as  was  held  in  the  D*:an  of  Ym-Wa  na$s 
(2  Q.  B.  1 ),  and  make  it  necessary  for  the  bishop, 
if  he  desires  to  prosecute  as  mero  officio^  either  to 
issue  a  comuiis>ion  under  sect.  3,  if  he  desires  to 
prosecute  the  suit  in  his  own  court,  or  to  send  the 
cause  in  the  first  instance  to  the  metropolitan  court 
by  letters  of  request  under  sect.  13.    And  whereas, 
in  a  pens  I  suit  instituted  by  a  paity  promoting  the 
office  of  the  jud^^e,  leave  to  promote  the  office  must 
firdt  have  been  applied  for  and  obtained  in  the  court 
of  the  bishop,  and,  leave  to  promote  the  office  of 
the  judge  having  been   obtained,  articles   would 
have  be<'n  at  once  exhibited  and  the  suit  proceeded 
wiih— a  matter  generally  involving  much  expense, 
and  sometimes  the  vexatious  harassment  of  the 
defendant — the  statute,  on  an  accusation  of  an 
ecclediHStical  offence  being  brought  forwsrd,  re- 
quires a  complaint  to  be  addresued  to  the  bishop 
himself,  and,  except  in  the  case  just  put,  where  the 
bishop  thinks  proper  to  exercise  the  power  vested 
in  him  by  the  13tb  section,  and,  dispensing  with 
any  preliminary  inquiry,  sends  the  cause  at  once 
by  letters  of  request  to  the  court  of  the  province, 
interposes,  before  the  suit  can  be  further  prose- 
cnttd,  a  preliminary  inquiry  as  to  the  facts  by 
means  of  a  commission,  on  whose  report  whether 
a  yrimd  facvi  case  for  further   proceedings   has 
been  made  out  it  depends  whether  the  suit  shall 
proceed — an  institution  analogous  to  the  finding 
of  a  grand  jury  on  a  bill  of  indictment.     In  other 
respects,  when  the  commissioners  have  reported 
that  there  Im  pnmd  facie  ground  for  further  pro- 
ceedings, the  iurisdiction  of  the  bishop  remains 
very  much  as  it  was  before,  except  that  he  may 
have  to  exercise  the  functions  of  a  judge  himself, 
instesd  of    the    can^^e    being    tri«'d    before    his 
appointed  judge.    If  the  par«y  admits  tho  truth 
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of  the  articles,  the  bishop,  or  his  commiBsary 
appointed  for  the  purpose,  may  at  once  pronoance 
sentence.  If  the  facts  are  denied,  the  bishop  can 
either  try  thecaase  himself,  with  the  asdistanoe  of 
three  assessors  specially  qualified  'ander  the  Act, 
and  himself  determine  it,  this  mode  of  trial  bein^ 
substituted  for  the  trial  in  the  diocesan  court  by 
the  bishop's  judge;  or,  the  bishop,  as  he  mighb 
have  done  before,  on  a  suit  being  instituted  in  his 
own  court,  may  send  the  suit  by  letters  of  request 
to  the  metropolitan  court.  In  all  this  there  is 
manifestly  nothing  which  affects  the  right  to  insti- 
tute proceedings,  though  the  mode  of  iniciatins: 
the  suit  is  changed,  and  the  party  desirous  of 
prosecuting  a  clerk  in  orders  for  an  ecclesiastical 
offence,  instead  of  obtaining  leave  to  promote  the 
ofiBce  of  the  judge,  must  now  prefer  a  complaint  to 
the  bibhop,  and,  unless  the  bishop  thinks  proper  to 
■end  the  ease  at  once  to  the  provincial  court,  must 
abide  by  the  report  of  a  commission  as  to  whether 
the  suit  shall  be  proceeded  with.  But,  subject  to 
this,  the  statute  does  not  nrofi'ss  to  deal  with  the 
right  to  prefer  a  charge  against  a  clerk  in  orders, 
if  the  offence  charged  amounts  to  an  offence 
against  the  ecclesiastical  law;  and  it  therefore 
becomes  material  to  consider  how  the  law  stood  in 
respect  of  the  right  of  instituting  proceedings 
against  a  clerk  in  orders  prior  to  the  passing  of 
the  statute.  Two  conflicting  views  have  been 
pressed  upon  us  :  the  one  that  though,  in  order  to 
promote  the  office  of  the  judge,  it  was  necessary 
to  obtain  leave  of  the  court,  yet  that  this  was, 
practically  speaking,  merely  matter  of  form,  and 
that  the  leave  could  be  claimed  as  of  right,  pro- 
vided the  offence  oroposed  to  be  prosecuted  was 
one  of  ecc1e^iastical  cognisance,  and  the  promoter 
was  of  ability  to  pay  costs  if  defeated  in  the  suit. 
On  the  other  hand,  it  was  contende  1  that  to  allow 
the  office  of  the  judge  to  be  promoted  was  not 
mat'.er  of  form,  but  one  on  which  the  judgment  of 
the  judge  had  to  be  exercised;  from  which  it  was 
argued  thst,  in  the  present  statute,  it  must  have 
been  intended  to  leave  a  like  discretion  to  the 
bishop.  In  support  of  the  first  pro^iosition,  the 
old  authorities,  Conset  and  Ougbton,  are  cited. 
Thus,  Conpet  ("  Practice,"  p»irt  7,  c.  2)  snys  :  •*  If 
any  hath  committed  any  crime  (v^  hereof  the  Spiri- 
tual Courts  have  cognizance)  and  is  not  detected, 
denounced,  or  presented  for  the  same,  or  if  the 
bi»«hop  or  archdeacon  have  not  proceeded  against 
him  by  way  of  inquisition,  yet  any  person  (who 
offers  himself  ready  to  pay  the  pnrty  to  be  convened 
his  charges,  if  he  doth  not  prove  the  matters  ob- 
jected) hath  interest  voluntarily  to  implore  and 
promote  i  he  office  of  the  judge,  and  may  call  the 
delinquent  to  answer  articles,  and  may  administer 
articles  to  him  when  he  appears,  in  the  name  of 
the  judge,  and  of  his  office  promoted,  and  may 
accuse thedelinqnent.*'  SoOughton,  following  Oon- 
8et.s>iyHC*OrdoJudieiorum,**tic.  150):— ••(l)Siquis 
crimen,  ad  fori  ecclesinstici  cognitionom  spectans, 
commisserit,  et  de  oedem  non  fuerit  detectus, 
denuiiciatus,  vel  presenratus,  vel  Episcopus,  vel 
ArchidtHConus  noii  processerit  ccmtra  eum  per 
ioquisitionem ;  quaslibet  tamen  persona  (si  fuerit 
solvendo  ex^ieiiKax  parti  convenienttaa,  si  objecta 
DOn  piobaverit)  habet  interescte  (quoniam  Keipub- 
]ic89  interest  ut  delicta  puniat  *ur)  et  Judicis 
offii'ium  implorare,  et  volunturie  promovere;  et 
delinquentem,  ad  respondendum  articulis,  ex 
officio  Judicis  promoto,  ministratis,  in  just  vocare 
potest,    et    parti    compareuti   articalus  (nomine 


Judicis,  et  ex  ejus  officio  prooDoto)  objioere,  ei 
ministrare,    et    delinquentum    aocuaare."      Th«t 
this  principle  coniinued  to  be  acted  on  appears 
from   several  dicta  of  eooleaiastical  judges*     In 
Argar  v.  Uoldeworth  (2  Cases  temp.  Lee,  515)  Sir 
(George  Lee  says :  "  A  clergyman  may  be  prose- 
cuted by  anyone  for  neglect  of  his  clerical  duty.'* 
In   the  case  of    Procurator- Central  v.   SfOfM  (1 
'*  Consist."  424)  Sir  William  Scott  says :  "  This  is 
a  prosecution  originating  in  a  citation  in  the  name 
of  the  Bishop  of  London,  though  the  bishop  might 
be  personally  ignorant  of  the  existence  of  snch 
suit.     It  is  the  constant  style  of  the  court ;  and 
it  is  not  in  the  power  of  the  bishop  by  any  inter* 
vent  ion  on  his  part  to  refuse  the  process  of  the 
court  to  any  one  desirous  to  avail  himself  of  it  in 
a    proper    manner."     In    Tamer  v.   Meyerg    (I 
"  Consist."  414)  the  same  learned  judge  bad  said: 
"  The  criminal  suit  is  open  to  every  one;  the  civil 
suit  to  any  one  showing  an  interest."    These  dictft 
were,  however,  only  incidentally  made,  and  were 
not  necessary  to  the  decision  of  the  cases  in  which 
they  were  pronounced.     What  was  said  by  Sir 
John  NichoU  in   Carr  v.  Marsh  (2  Phill.  U.  198» 
204)  is  more  directly  to  the  point.    The  suit  being 
in  p<Bnam,m  which  the  office  of  the  judge  was  pro- 
moted, against  a  clergyman,  for  officiating  in  a 
chapel  licensed  by  the  bishop,  but  without  the 
oonsont  of  the  incumbent  ot   rhe  parish,  it  was 
urged  that,  the  defendant  having  acted  with  the 
sanction    and    approbation    of    the    bishop,    the 
promoter  ought  not  to  be  allowed  to  promote  the 
the  office    of   the   judge    in    the   bishop's  own 
court.     Sir  Jrhn    Kicholl,    however,    says:   *'It 
is  said  that  there  is  a  discretion  in  this  oase,  and 
that  the  court  should  not  allow  the  office  of  the 
judge  to  be  promoted  in  such  a  cause.    But  the 
cause   must  be   tried   before  we  arrive    at  this 
conclusion,  otherwise    we    enter   on  the   merits 
prematurely.    Application  is  always  made  to  the 
judge  before  a  citation  issues  in  a  cause  in  which 
the  office  is   promoted;  but  that  is  not  for  the 
purposes  of  considering  the  merits  of  the  case, 
but  from  the  nature  of  the  suit,  whether  it  be  of 
ecclesiastical  conusance  or  the  fitness  of  the  person 
to  be  msde  respotisibte  for  costs  to  the  other 
party.      But  dicta  of  an  opposite  tendency  ars 
brought   forward  on  the  other    side.     Thus,  in 
Maidman  v.   Mcdpaa  (1   Consist.  205,  209),  Sir 
William   Scott,  speaking  of  a  suit  in  which  the 
office  of  the  judge  is  oromoted,  says :  "The  leave 
of  the  court  should  be  first  obtained,  since  it  is 
a  part  of  the  ecclesiastical  jurisdiction  which  is 
not  to  be  exercised  without  discretion  or  to  be  left 
entirely  to  the  judgment  or  passions  of  private 
persons."      In  Lee  v.  Mafkeioe  (3  Hagg.  Eccl.  Bb 
169),  which  was  a  case  of  brawling  m  a  vestry. 
Sir  Join  NichoU  certainly  uses  language  which 
tends  to  show  that  it  is  in  the  discretion  of  the 
judge  in  certain  cases  to  allow  his  office  to  be 
promoted  or  not  as  he  may  think  right.    **  This 
being,"  he  says,  "  a  case  of  office,  the  whole  trans- 
action should  have  been  fairly  and  candidly  stated 
at  once  in  order  that  the  judge  might  have  an 
opportunity  of  considering  whether  both  parties 
being  involved  in  pari  delicto  he  ought  to  allow 
his  office  to  be  promoted."    "Had  all  the  facts 
appeared  in  the  articles,"  he  continues,  **  I  doubt 
whether,  considering  that  the  promoter  is  not  a 
diHint^rested  officer  of  the  parish  prooeeding  in 
his  offiriHl  cannHty,  nh  pfMicam  vindidam,  bnta 
private  indiyidoal  proceeding  for  an  offence  om*  - 
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mitied  a^inst  himBelf,  I  should  have  allovred  the 
case  to  have  gone  on."    It  is,  however,  here  to  be 
observed  that  this  by  no  means  shows  that  if  the 
snit  had  been  promoted  by  a  proper  party  and 
in  publiea/n  fnndictam  the  office  of  the  judge  could 
have  been  properly  withheld.  The  language  of  the 
same  learned  judge  in  Carr  v.  Marsh  would  lead  us 
to  think  that  under  such  circumstances  the  permis- 
sion to  promote  the  office  of  the  judge  would  have 
been  granted  as  of  course.     In  Siienoood  v.  Bay 
(I  Moore  P.  G.  353),  in  a  civil  suit  instituted  by  a 
father  to  annul  the  marriage  of  his  daughter  as 
incestuous,  and  which   came  before  the  Judicial 
oommittee  on  appeal,  the  objection  having  been 
urged  that  the   father    had    no  civil  interest  to 
enable    him  to    maintain    the    suit,     Parke,    B. 
in  delivering  the  judgment  of  the  court,  of  which 
Sir  J.  Nicholl  had  been  a  member,  as  a  ground  for 
holding  that  the  possibility  of  having  to  support  the 
offtipring,  if  legitimate,  under  43  Eiiz.  c.  2,  was  a 
snfficient  interest  to  entitle  him  to  sue,  observes 
that  "  this  may  be  the  only  form  in  which  any 
individual  can  Question  the  marriage  as  matter  of 
ri^icht."     "For,      says    the    learned    judge,    "to 
promoto  the  office  of  judge  in  a  criminal  suit 
requires  the  authority  and  consent  of  the  court ; 
and  though  this  is  obtained  without  difficulty  in 
ordinary  practice,  it  cannot  be  demanded  ex  debiio 
ju8  UioB"    But  it  is  here  to  be  observed  that  this 
was  not  the  point  to  be  determined  in  the  cause, 
nor  had  it  been  advertod  to  in  the  argument,  but 
appears  to  have  been  resorted  to  by  tlie  court  as  a 
technical,     certainly     not    being   a   substantial, 
fi^ound    for     holding     that     the    very     remote 
poesibility  of  having  to  maintain    the  issue,   if 
legitimate,  furnished  a  sufficient  interest  to  sue  to 
annul  the  marriage.  Though,  technically  speaking, 
it  might  be  true  that  the  office  of  the  judge  could 
not  be  claimed  as  o{  right  ex  deb Uo  jnetificB,  no  one 
can  doubt  that  it  would  have  been  allowed  as  of 
course  to  a  father  seeking  to  set  aside  the  in- 
cestuons  marriage  of  his  daughter.     Moreover, 
one  i.s  at  a  loss  to  see   how   the  absence  of  a 
right  to  sue  criminally   could  be  any  reason  for 
holding    that    the    party     had    a    civil    interest 
entitling  him  to    sua.     Lastly,  in  Elphinston  v. 
P^cka%  (L.  Bep.  3  P.  G.  245,  254),  also  a  case 
before    the    Judicial    Oommittee,  it   is    paid  hy 
Sir     Robert     Philliroore,      in     delivering     the 
judgment  of  the  court :    *'  It  was  decidtfd  by  their 
Lordships  in  the  case  of  Skerwood  v.  Hay,  which 
was  one  of  great  importance,  and  very  carefully 
considered  by  the  eminent  judges  who  sat  upon  it 
among  whom    was  Sir  John    2^ icholl— perfectly 
acquainted  with  the  practice  of  the  Eeclesiasticui 
Courts — that  the  promotion  of  the  nffice  of  the 
jadge,  though  generally  permitted  as  a  mntter  of 
coarse,  cannot  be  demanded  ex  debito  juet^tlcB.** 
There  is  here,  we  caniiOt  he!p  thinking,  some  mis- 
take.    As  has  been  observed,  the  point  was  not 
decided  in  Sherwood  v.  Ba/yt  it  was  only  thrown  in 
by  way  of  argument;  but  the  language  of  Sir 
iSoberc   Phillimore.  shows    that  he— himself  an 
eminent  authority — and  ihe  other  members  of  the 
Judicial    Committee  who   sat  in    Elfthinstone  v. 
Piircheu,  took  the  same  view  of  the  qiiei*tion  as 
had   been  incidentally   ezpre.-sed  in   the  former 
case.     Looking  to  these  authorities,  it  appears  to 
us  that  neither    of  the   conflicting  prupositioss 
thus  put  forward  is  tenable  to  the  full  extent  to 
which   it  has   been  urged.     The    result  of    the 
authorities  as  to  the  former  law  appears  dearly  to  t 


be  that  although,  as  may  be  gathered  from  Maid' 
man  v.  Malpas  and  other  cases,  it  was  necessary 
for  a  party  desirous  of  proceeding  in  a  penal  suit 
in  an  Ecclesiastical  Court  to  obtain  leave  to  pro- 
mote the  office  of  the  judge,  yet  if  the   charge 
involved  an  offence  against  the  ecclesiastical  law, 
and  there  was  no  reason  for  doubting  the  bona 
fides  of  the  complaint,  and  the  complainant  was  a 
proper  person  to  institute  the  suit,  and  of  ability 
to  pay  costs  if  he  failed  in  it,  the  leave  was  never 
withheld,  but,  on  the  contrary,  was  always  granted 
as  a    matter    of  course — we  had  almost  said  of 
right — without  any  precognition  of   the  case  as 
to  its  intrinsic  merits,  or  reference  to  the  position 
of  the  accuser,  whether  parishioner  or  otherwise, 
be>ond  his  Btness  to  carry  on  the  suit.    Theoreti- 
cally it  may  be  correct  to  say  that  leave  to  pro- 
moto the  office  of  the  judge  could  not  be  claimed 
f <0  debito  Justi/ioB,  and  thac  if  it  had  been  refused 
the    party    would    have   been  without  redress — 
at  all  events,  so  far  as  the  remedy  by  mandct* 
mus  was    concerned.     But    it    is,    nevertheless, 
plain  that  to  refuse  it,  except  in  very  special  cases, 
would  have  been  a  denial  of  justice,  to  which  we 
may  presume  that  no  ecclesiastical  judge  would 
have  been  a  party.      Thia  being  so,  we  do  not  feel 
warranted  in  assuming,  in  the  absence  of  positive 
enactment,  that,  in  transferring  the  jurisdiction 
of   the  Ecclesiastical  Court    to  the  bishop,  the 
Legislature  can  have  intenoed  to  place  a  party 
desirous  of  prosecuting  a  clerical  offence  in  a  less 
advantageous  pobition  than  he  would  have  been 
in  before  the  statute.    We  find   nothing  in  the 
provisions  of  the  statute  which  has  or,  ro  far  as 
appears,  can  have  been  intended  to  have  the  effect 
of  taking  away  the  right    of   instituting  a  suit 
against  a  clerk  in  orders  where  it  exioted  pre- 
viously, all  that  the  statute  docs  being  to  alter  the 
mode  of  proceeding.     Instead  of  obtaining  leave 
to  promote  the  office  of    the  judge    from    the 
bii^hop^s  court,  the    prosecutor  must  now   apply 
directly  to  the  bishop,  who,  under  the  terms  of 
the  Srd  section,  would  have  to  see,  as  the  judge 
had  before,  that  the  complaint  involved  an  offence 
of  ecclesiastical  cognisance,  it  being  to  such  only 
that  the  enactment  applies.     But  with  this  limita> 
tion  we  see  nothing  that  alters  or  affects  the  right 
of  a  party  desiring  to  prottecute,  or  which  debars 
him   from  calling  upon  the  bishop,  thus  substi- 
tJted  for  the  judge,  to  set  the  law  in  motion  by 
either  issuing  a  commision  under  the  3rd  section 
or  at  once  sending  the  complainant,  to  the  court 
of   the  province   under   the  13tb   section*     It   is 
difficult  to  Huppose  that  if  the  intention  of  the 
Legislature  had  been  so  to  modify  the  right  of  a 
party  desirous   to  prosecute  as  to  make  it  con- 
tingent on  the  will  of  the  bishop,  it  would  not 
have  said  ho  in  clear  and  unambiguous  terms.    Of 
course  nothing  would  have  been  easier  than  to  do 
this.     I'he  trannposition  of  the  words  **  if  he  shall 
think  fit'*  in  the  3rd  section  so  as  to  make  them 
govern  the  whole  instead  of  prefixing  them  to  the 
action    of  the    binhop    ex    ftroprio    motu,    would 
obviously  have    had    that   effect,    whereas    their 
present  collocation  leads  strongly  to  the  opposite 
conclusion.     But  we  are  invited  to  follow  the  his- 
tory and  origin  of  this  legirtlaricm   in  order  the 
better  to  apprehend  the  meaning  and  intention  of 
the  enactment  in  question.     It  is  true  that  the  ' 
Ei'deMiuHtical  Courts   Commisaioncrs,  in  their  re- 
port of  1832,  havini^  pointed  out  ihe  evil  of  the 
great  delays  and  expenses  attendant  on  the  pro- 
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secntion  of  penal  units  in  the  Ecclesiastical  Coarts, 
and  which  bad  been  strikingly  exemplified  inoeitain 
reoent  suits  which  had  caused  considerable  scandal, 
recommended  that  the  proceedings  in  the  prosecn* 
tion  of  offences  against  clerks  in  orders  should  be 
transferred  to  the  bishop.     But  they  farther  pro- 
posed as  part  of  their  scheme,  as  a  protection 
against  vexatious  suits,  thut  there  shoula  be  a  pre- 
liminary  inquiry  on  oath  before  the  bishop,  with  a 
yiew  to  his  allowing  or  disallowing  the  suit  to  pro- 
ceed, with,  ii:  case  of  his  disallowing  it,  an  appeal 
to  the  archbishop.    The  first  part  of  this  recom- 
mendation was  adopted,  but  not  the  remainder.  It 
was  not  till  some  years  afterwards  that — in  1840 — 
the  Government  catried  through  Parliament  the 
Church  Difetcipline  Act,  in  which,  for  the  prelimi- 
nary hearing  before  the  bishop  recomniended  by 
the  commit«8ioners,  was  substituted,  the  commis- 
sion to  be  appointed  under  sect.  3,  by  whose  re- 
port the  bixhop,  except  where  he  chose  at  once  to 
institute  proceedings  by  letters  of  request,  was  to 
be  guided  as  to  allowing  the  suit  to  ^proceed.     We 
see  nothing  in  the  circumstances  under  which  this 
statute  was  f)assed  to  lead  us  to  think  that  it  was 
intended  to  do  more  than  to  afford  the  accused 
olerk  the  protectirn  of  the  preliminary  inquiry  by 
the  commission.    For  the  discretion  proposed  by 
the  report  of  the  £c<.*le8ia8tical  Commissioners — 
to  be  given  to  the  bitihop  to  be  exercised,  it  must 
be  remembered,  after  inquiry  on  oath — was  sub- 
stituted the  inquiry   by   the    comminsion,    upon 
whose  decinion  the  further  piosecution  of  the  suit 
was  to  depend.    It  \»  alno.  perhapB,  not  altogether 
benide  the  question  to  observe  that  the  suits  to 
which  the  commisbioners  were  referring  were  for 
the  most  part  suits  against  clergymen  for  immo- 
rality.   The  movement  in  the  Church  with  respect 
tJ  doctrine  and  ritual  of  a  Roman  Catholic  ten- 
dency  had  not  then   as   yet  arisen,  and  it   may 
well  be  doubted  whether,  if  that  movement  could 
have   been   foreseen,  the  Legislature  would  have 
placHl   any   additional   restraint  on  the  right  of 
peritthioners  to  bring  innovations  of  such  a  nature 
to  the  test  of  legal  decision.     Far,  therefore,  from 
affording  any  pi  oof  of  the  intention  of  the  Legis- 
lature to  give  an  absolute  and  unfettered  discretion 
to  the  bishop,  the  prior  state  of  the  law  and  the 
origin  of  the  statute  have  rather  a  contrary  ten- 
dency.    But,  iuHttad  if  specula  ting  on  'he  legis- 
lative intention  by  rt  ference  to  extraneous  circum- 
stances, we  think  it  safer  to  found  our  view  on  the 
interuHl  evidence  afforded  by  the  statute   itself. 
I^ow,  finding    nothing    in    the    enactments    or 
language  of  the  3rd  section  or  other  parts  of  the 
Church    Discipline    Act  which    should  huve  the 
effect  of  controlling  or  qualifying  the  wonis"it 
shall  be  lawful,"  but,  on  the  contrary,  finding  the 
langusge  of  the  section  pointing,  as  it  seems  to  us, 
the  other  wny,  ^e  can  see  no  ground  which  would 
justify  us  in  giving  to  those  words  any  other  than 
the  meaninff  which  the  established  canon  of  con- 
Btructioa  had  ascnliod  to  them.    With  this  rule 
before  us,  we  do  not  deem  ourselves  called  upon 
to  enter  into  the  Huhject  of  the  inconvenienoe&i  on 
which  the  Lord  Bishop  dwelt  in  his  argument  as 
likely  to  result  from  withholding  from  a  bishop'  the 
free  exercise  of  hia  divert  tion.    These  considera- 
tions, if  well  fonnde<i,  might  be  well  worthy  the 
attention  of  the  Legislature,  but  they  cannot  prevail 
against  the  Act  an  it  atAuds.     Moreover,  it  might 
be  thought  tl  ut  any  i<uch  inoonven  ences  would  be 
OMwei^hed  by  the  object  to  which  so  much  legis- 


lation has  been  direoted— namely,  the  maioteoMioe 
of  uniformity  of  doctrine  and  ritual  in  the  Churoh. 
It  should  be  obaerred  that  this  oonstraction  of 
the  statute  will  not  take  from    the  bishop  the 
discretion  which   the  judge  previously  exeroisad 
of  judging  whether  the  facta  complained  of  oon- 
stitute  an  ecclesiastical  offence  or  not.    For,  aa  we 
have  said,  it  is  only  to  complaints  of  such  offences 
that  the  Act  relates ;  and  the  oonstitutioa   of  the 
commission,  one  member  of  which  must  be  the 
bishop's  officer,  and  the  rest  are  to  be  of  hia  own 
selection,  will  insure  a  careful  consideration  of  the 
case,  and  protect  clergymen  against  frivolous  and 
vexatious  charges.    When  it  is  said  on  the  part  of 
the  bishop  that  if  he  is  not  invested  with  the  din* 
cretionary  power  for  which  he  contenda  he  mosi 
issue  a  commission  in   every  case  in  which  it  is 
applied  for,  no  matter  how  frivoloua  or  Texatioaa 
^tbe  proceeding  may  be,  the  answer  is  that  no  such 
consequence  will  follow  ;  for  if  the  application  be 
of  the  character  alluded  to,  this  court,  in  the  exer- 
cise of  its  discretion,  would  refuse  to  issue  a  mots- 
d'imus.    And  that  this  court  baa  the  right  to  exer- 
cise such   discretion   cannot   be  doubted.      (See 
Rex  v.  The  Biahop  of  Ohe9tHr,  1,  T.  R.  Rep.  396- 
403,  and   Reg.    v.    Tfie  Bmhop    of  OkicheeUr,   2 
E.  &  E.  209-223).     On  the  whole,  therefore,  the 
only  conclur<ion  at  which  we  can  airive  is  that  a 
duty  is    here  cast  upon  the  bishop,  where  com- 
plaint is  made   of  that   which   constitutes   in  a 
clerk  in  orders  an  offence  against  the    ecolesias- 
cal  law,  of  issuing  a  commission,  unless  he  thinks 
proper — and   herein   he   undoubtedly  has   a  dia- 
cretion — to   send  the  case  at   once   by  letters  of 
request  to  the  provincial  court.    The  view  we  take 
of  the  enactment  in  cniestion  is  coafirmedJ^y  the 
opinion  of  the  late  Dr.  Lushington,  we  need  not 
say  a  great  authority  in  all  mattera  of  ecclesias- 
tical law.     His  opinion  on  this  point  appears  from 
a  report  of  a  case  of  Ditcher  v.  Denieont  a  pro- 
ceeding against  the  Dean  of  Taunton,  in  which 
Dr.  Lushington  acted  as  aHsesaor  to  the   Arch- 
bishop of  Canterbury,  and  which  was  cited  by  Dr. 
Stephens  on  an  application  to  this  court  for  a 
mandamue  to  the  Bishop  of  London  in  the  caae  of 
Mr.  Bennett.     Referring  to  the  3rd  section  of  the 
Act,  Dr.  Lushington  there  says :  "  It  is  perfectly 
clear  that  if  a  bisbop  under  this  statute  thinka 
fit,  he  has  a  discretion  which  he   is  entitled  to 
exercise  wnether  he  wiM  himself  of  his  own  mere 
motion  direct  proceedings  to  be  commenced.     It 
is  not  so  with  reference  ito  an  application  made  to 
the  bishop,  and  for  variouis  rea»ons.     If  it  were  su, 
the  ancient  law  of  the  /Church  would  have  been 
subverted  by  this  statuue.  which  there  was  no  in- 
tention to  do."     Havung  cited  the  judgmenre  of 
Lord  Stowel  and  Sir/lohn  NichoU  with  respect  to 
the  former  state  of^  the  law.  Dr.  Lu«>hington  pro- 
ceeds :  **  What  wqeuld  be  the  consequence,  if  the 
arcrhbisbop  or  l:^t>hop  had  a  purely  discretionary 
power  to  order^  the  commencement  of  the  pro- 
ceedings ac^o  fi^img  to  his  own  judgment.,  or,  I 
might  also  si^j^y,  according  to  his  fancy  P     Why,  in 
every  bisl^^p^prio  within  a  province  or  within  the 
whole  kijy  ^gdom  o^  England,  it  would  rest  entirely  in 
the  po%jTj.r  of  a  single  bishop  either  to  permit  a 
prose^  ^jji^jn  against  any  ecclesiastic  for  any  alle|ed 
" "*'S-ed  ind  docirine  or  immoral  conduct,  or, according 
to  W  ;-  own  mere  opinion,  he  might  prevent  any 

<^»Cr^    Lron  taking  place   and   any  oharae.  how 
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which  now  happily  prevails  among  the  clergy  of 
this  country  woald  be  destroyed  or  subverted." 
In  this  view  we  entirely  ooncur,  and  ib  is  mate- 
rially confirmed  by  the  fact  that  the  nniformiby  on 
which  Dr.  Lashington  congratulated  his  hearers 
has  unhappily  ceased  to  exist.  If  the  construc- 
tion contended  for  by  the  bishop  should  prevail, 
looking  at  the  wide  differences  of  opinion  prevail- 
ing among  the  clergy  in  reference  to  rites 
«nd  ceremonies,  ic  might  well  be  that  in  a  short 
time  uniformity  in  the  realm  might  disappear,  and 
diocesan  uniformity  take  its  place,  which  again 
wontd  be  liable  to  vary  with  each  sucoeedin^: 
ordinary.  Whereas,  if  the  law  is  to  be  enforced, 
«ny  doubtful  or  disputed  question  of  doctrine  or 
ritnal  may  be  brought  to  the  test  of  l^gal  decision, 
if  necessary  by  the  appellate  tribunal  in  the  last 
resort.  This  being,  in  our  opiuion,  the  construe- 
tion  to  be  put  en  the  Act  oi  184l^  the  question 
already  adverted  to  presents  itself,  whether  this 
statute  has  not  been  virtually  abrogated  by  the  Act 
of  1874,  commonly  called  the  Public  Worship  Regu- 
lation Act,  the  two  statutes  being  in  pari  mcUerid, 
and  apparently  inconsistent  with  on^  another. 
That  the  two  statutes  are  in  pari  maiwid  as  re- 
gards offences  relating  to  ritual  is  clear.  Both 
were  passed  for  the  purpose  of  establishing  a  new 
method  of  proceeding  in  the  trial  of  offences  com- 
mitted by  clergymen  in  substitution  for  the  pre- 
vioQsly  existing  procedure ;  the  only  difference  in 
this  respect  being  that,  while  the  earlier  Act  refers 
to  "  any  offence  agamst  the  laws  ecclesiastical" 
committed  by  any  clerk  in  holy  orders,  the  later 
statute  enumerates  the  particular  offences  to  which 
it  is  applicable — vie.,  "  firstly,  where  any  alteration 
in,  or  addition  to,  the  fabrics,  ornaments,  or  fur- 
niture (^  a  church  without  lawful  authority,  or 
any  desecration  forbidden  by  law,  has  been  intro- 
duced into  it ;  secondly,  where  the  incumbent  has 
within  the  preceding  twelve  months  used  or  per- 
mitted to  be  used  in  a  church  or  burial-ground 
any  unlawful  ornament  of  the  minister  of  the 
chnrch,  or  neglected  to  use  any  prescribed  orna- 
ment or  vesture ;  or,  thirdly,  where  the  incumbent 
has  fiEiiled  to  observe,  or  to  cause  to  be  observed, 
tbe  directions  contained  in  the  Book  of  Common 
Prayer  relating  to  the  performance,  in  such  church 
or  burial-ground,  of  the  services,  rites,  and  cere- 
monies ondered  by  \  he  said  book,  or  has  made,  or 
permitted  to  be  made,  any  unlawful  addition  to, 
alteration  of,  or  omission  from  such  services,  rites, 
and  ceremonies."  It  is,  therefore,  plain  that,  so 
far  as  relates  to  offences  committed  in  the  observ- 
ance of  the  established  ritual,  both  statutes  apply 
to  the  offences  which  form  the  subject-matter  of 
the  complaint  in  the  present  instance,  if  the 
enactments  of  the  two  statutes  are  inconsistent, 
the  rule  would  apply  that  where  two  statutes  are 
in  pari  materia,  and  their  enactments  cannot  stand 
together,  the  later  statute  dhall  prevail,  as  being 
the  later  exponent  of  the  legislative  will.  Now 
when  we  turn  to  the  later  statute  we  find  an 
entirely  new  and  different  system  and  scheAie  of 
proceeding.  Though  the  charge  is  still  to  be 
addressed  to  the  bishop  in  the  form  of  a  representa- 
tion, it  can  no  longer,  unless  when  it  is  preferred 
by  the  archdeacon  or  a  churchwarden,  be  made  by 
a  single  individual,  whether  a  parishioner  or  not, 
but  lequires  the  concurrence  of  three  parishioners, 
or,  in  case  of  cathedral  or  collegiate  churches,  of 
three  inhabitants  of  the  diocese.  The  commission 
of  ioqairy,  which  was  at  once  the  creation  and  the 


distinctive  feature  of  the  Act  of  1840,  is  entirely 
superseded,  while  an  absolute  discretion  is  given 
to  the  bishop,  who  is  req*iired  to  further  the  suit 
in  the  manner  prescribed  by  the  Act,  "  unless  he 
shall  be  of  opinion,  after  considering  the  whole 
oiroumstanees  of  the  cane,  that  proceedings  should 
not  be  taken  on  the  representation ;"   iu  which 
case  he  is  to  state  in  writing  the  reasons  for  his 
opinion,  which  statement  is  to  be  deposited  in  the 
reigistry  of  the  diooese,  apparently  without  any 
ulterior  consequences,  thus  making  the  bishop  the 
sole  judge  and  arbiter  whether  the  suit  shall  pro- 
ceed, not  merely  with  reference  to  the  nature  of 
the  offence  charged,  or  the  fscts  on  which  the 
charge  may  be  founded,  but  enabling  him  to  take 
into  account  collateral   circumstances,  in  them- 
selves affording  no  answer  to  the  accusation,  or 
satisfttction  to  the  parishioners  complaining  that 
the  public  worship  is  conducted  otherwise  than 
according  to  the  ritual  of  the  Church  as  by  law 
established.     It  seems  at  first  sight  difficult  to 
conceive,  in  the  face  of  so  entire  a  change  in  the 
system  of  proceeding,  that   the  Legislature  can 
have  intended  that  the  two  statutes  should  stand 
together  and  the  two  modes  of  proceeding  remain 
equally  open  to   parties  desirous  of  prosecuting 
such  a  suit,  or  that  while  thr?e  parishioners  are 
needed  under  the  later  Act  to  set  the  bishop  in 
motion,  who  then  has  an  arbiti*ary  discretion  to 
determine  whetber  the  suit  shall  proceed  or  not, 
under  the  earlier  Act  it  shall  still  remain  open  to 
a  single  individual,  whether  parishioner  or  not,  to 
compel  the  bishop,  however  unwilling,  to  put  the 
statutory  process  in  motion.      We  should  there- 
fore have  been  disposed  to  hold,  with  reference  to 
the  rule  just  referred  to,  that  the  earlier  statute 
was  virtually  repealed,  and,  consequently,  that  it 
was  not  open  to  the  complainant  to  insist  on  its 
application  in  the  present  instance.    But  we  are 
met  by  the  positive  enactment  contained  in  the 
tith  section  of  the  later  statute,  "  that  nothing  in 
this  Act  contained,  except  as  hnrein  expressly  pro- 
vided, shall  be  construed  to  affect  or  repeal  any 
jurisdiction  which  may  now  be  in  force  for  the  due 
administration  of  ecclesiastical  law."     Now,  not 
only  was  the  jurisd'ction  given  by  the  Church 
Discipline  Act  in  force  when  the  Public  Worship 
Act  passed,  but,  with  the  exception  of  the  appel- 
late jurisdiction  of  the  Judicial  Committee  of  the 
Privy  Council  in  ecciesisstical  suits,  to  which  this 
saving  provision  can  scarcely  have  been  intended 
to  apply,  it   was  the  only  jurisdiction  in  penal 
matters  then  in  force.     And  the  I8th  section  of 
the  Ltter  st-atute  is  conclusive,  for  it  expressly 
provides  that  where  sentence  has  been  pronounced 
against  an  incumbent  for  an  offence  under  the  Act 
ot3  &  4  Vict.  c.  8(5,  he  shall  not  be  proceeded 
against  under  this  Act,  and  where  any  judgment 
has  been  so  pronounced  under  this  Act,  he  shall 
not  be  liable  to  be  proceeded  sgainst  under  the 
former  statute,  thereby  conclusively  indicating  that 
an  offence  within  the  Public  Worship  Act  may  still 
be  proceeded  against  under  the  earlier  statute. 
This  apparently  conflicting  legislation  may,  how- 
ever, be  reconciled.    The  purpose  and  effect  of  it 
appears  to  be  this :  The  proceeding  by  commis- 
sion and  the  cumbrous  procedure  by  articles  in  a 
formal  suit  being  deemed  too  dilatory  in  cases  of 
flagrant  ritualistic  excesses,  a  more   expeditions 
mode  of  proceeding  and  a  simpler  procedure  were 
made  available,  subject,  however,  to  more  rigorous 
couditiuuB.   If  the  more  expeditious  process  of  the 
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Fablio  Worship  Act,  in  whioh  preliminary  inqairy 
is  dispensed  with,  is  invoked,  the  striolor  condi- 
tions of  the  Act  as  to  the  namber  of  the  complain- 
ants and  their  subjection  to  the  abaolnte  discretion 
of  the  Bishop  must  be  complied  with.  Bat  it  still 
remains  open  to  a  partj  who  is  willing  to  adopt  the 
more  elaborate  process  to  claim  under  the  former 
Act  the  remedy  which  it  affords.  All  that  remains 
to  be  considered  is  whether,  the  writ  of  mandamiM 
being  a  discretionary  writ,  we  should,  in  the  exercise 
of  the  discretion  which  we  are  undoubtedly  at  liberty 
to  exercise,  decline  to  issue  the  writ  in  this  in- 
stance. We  cannot  but  be  sensible  of  the  apparent 
incongruity  which  is  involved  in  the  interference 
of  a  temporal  co.irt  between  a  bishop  and  one  of 
his  clergy,  in  a  matter  of  ecclesiastical  discipline. 
But  it  must  be  remembered  that  there  is  a  third 
element  in  the  case  which  must  not  be  lost  sight 
of.  In  these  questions  of  doctrine  or  ritual  the 
laity  are  interested,  and  deeply  interested,  as  well 
as  the  clergy.  As  an  institution  endowed  and 
maintained  by  the  State,  the  Church  exibts  for  the 
benefic  of  the  laity.  It  is  the  right  of  the  latter, 
being  members  of  the  Church,  to  take  part,  under 
the  ministration  of  the  dergv.  in  the  public 
worship,  as  well  as  to  have  the  benefit  of  the 
viftriouH  rites  xnd  services  of  the  Church,  according 
to  the  ritual  of  the  Church  as  by  law  ascertained 
and  established.  One  of  their  most  sacred  and 
valued  rights  is  infringed  when  they  are  driven  to 
abandon  their  churches  by  the  introduction  of 
a  ritual  which  is  not  that  of  the  Church,  and 
which  appears  to  them  to  be  an  advance 
towards  a  religion  which  is  not  that  of  the 
Reformation.  Ic  is  unnecessary  to  express  any 
opinion  as  to  the  decision  which  was  come  to  in 
this  respect  by  this  court  in  the  case  of  Reg»  v. 
Bishop  ff  Chichester,  further  than  that,  as  it  must 
be  taken  to  be  clear  that  prior  to  the  passing  of 
the  Church  Discipline  Act  a  stranger  would  have 
bad  no  difficulty  in  obtaining  permission  to  pro- 
mote the  office  of  the  judge  in  such  a  suit,  as  one 
of  the  public,  in  a  matter  of  so  much  concern  to 
the  community  as  the  mainf^enance  of  the  public 
worship  of  the  Church  as  by  law  establibhed,  if 
the  esse  of  a  stranger  applying  for  a  mandamtu 
should  again  occur,  we  .might  think  it  necessary 
to  rei'onsider  the  mat.er  before  we  should  be  pre- 

Sared  to  follow  the  precedent  set  in  that  case. 
iu%  in  this  case  we  have  no  such  difficulry  as 
there  presented  itself.  We  have  here  a  parish- 
ioner, who,  as  such,  has  an  undoubted  right  to 
have  the  services  of  the  Church  performed  in  the 
ohurrh  of  the  parish  to  which  he  belongs, 
according  to  the  law  of  the  Church  as  esta- 
blished by  the  rubric,  the  canons,  and  the 
Acts  of  Uniformity,  complaining  that  by  reason 
of  unlawful  practices  introduced  into  the  Com- 
munion service,  his  religious  sense  is  so 
ofiended  that  he  cannot  conscientiously  lake  part 
in  the  administration  of  the  Sacrament  and  de- 
manding inquiry.  There  CHunot  be  a  doubt  that 
a  person  ^o  rir«Mim^tant*cd  would,  prior  to  the 
Church  Discipiue  Act,  have  been  admitted  to 
pro!$ecute  as  of  right,  or  that  his  r.pplication  to 
promote  the  office  of  the  judj^e,  the  bona  fides 
and  substantial  character  of  his  complaint  not 
being  0|>en  to  doubt,  would  have  been  granted 
as  niatier  of  courne.  We  are  of  opinion  that  under 
such  circumstances  we  have  no  alternative  but  to 
grant  the  writ,  it  would  be  a  ver}  diH'erent  thing 
if  the  bishop  had  declined  to  grant  a  commission 


on  the  ground  that  the  complaint  was  frivolous 
and  vexations,  or  that  it  haa  been  prompted  by 
sinister  or  unworthy  motives.    Under  such  ctr- 
cumstanoea  we  should  have  felt  ourselves  justified 
in  refusing  the  writ;   but  nothing  of  the  kind 
exists  here.    It  is  admitted  that  there  has  been 
such  a  substantial  departure  by  the  incumbent 
from  the   established    ritual    as    amounts  to  an 
offence  against  the  eoolesiastical  law.    It  is  not 
denied  that  the  practioes  complained  of  were  such 
as  might  give  offenoe  to  the  religious  consnienoe 
of  a  member  of   the  Established  Church,   and 
deter  him  from  partaking  in  the  service  of  the 
Communion    when     thus      administvered.      The 
refusal  of  the   commission  by   the    bishop  was 
founded,  not  on  the  nature  of  the  oomplatnt^  or 
the  claim   of  the  applicant  to  redress,  but  on 
collateral    and    extraneous  circumstances  which 
do  not  alter  or  affect  the  ofience,  but  are  founded 
on  considerations  of  expediency,  or  such  as  have 
reference  to  the    person    of    the   party   against 
whom  the  application  is  made.  Now,  not  only  do 
we  think  that,  on  the  construction  of  the  statute, 
the  bishop  had  no  discretion  in  this  matter,  bat 
we  are  further  of  opinion  that  the  purpose  of  this 
legislation  being  to  maintain  uniformity  of  doc- 
trine and  ritual,  and  it  being  the  right  of  tbe 
parishioners  to  have  the  services  of  the  church 
performed  according  to  the  law  of  the  Churoh, 
even  if  the  bishop  had  discretionary  authority  in 
such  a  case,  he  ought,  havitifr  here  a  judicial,  or, 
at  all  events,  a  gtuwi- judicial  duty  to  discharge, 
to  have  used  it  to  allow  an  inquiry  to  take  place. 
We  do  not  think,  therefore,  that  we  should   be 
justified  as  matter  of  discretion  in   withholdiag 
the  writ.     But  it  was  suggested  that  the  Public 
Worship   Act   having  made  the  concurreuce   of 
three  parishioners  necessary  to  found  a  complaint 
to  the  bishop,  we  ought  not,  in  the  exercise  of  our 
discretion,  to  give  effect  by  mandufnus  to  the  com- 
plaint of  one.     But  the  obvious  answer  is  that  if 
tbe  Legislature  had  intended  that  any  change  in  this 
respect  should  be  made  in  the  Church  Discipline 
Act,  which  it  advisedly  keeps  alive,  it  oould  have 
introduced   such   a   provision    in   the   later  Act. 
If   it  was  incumbent  on  the  bishop  lo  entertain 
the   complaint   on    the    application    of  a    single 
parishioner — and  we  think  he  had  no  discretion  in 
the  matter — it  cannot  be  open  to  us  as  a  matter  of 
discretion    to    withhold  the    redress    which    the 
applicant  seeks  at  our  hands.    The  rule    for    m 
mandamus  to  the  bishop  to  i  sue  a  oommisaion, 
or  send  the  case  at  once  to  the  Court  of  Arches  by 
letters  of  request,  must  therefore  be  made  absolute. 

Judgment  for  appUcanL 
Solicitors  for  applicant,  Moore  and  Gutr^, 
Solicitors  for  Mr.  Carter,  Brooks,  Tanntr,  and 
JenkiAis, 

COMMON  PLEAS  DIVISION. 
Nov.  19  and  20, 1878. 

(Before  Lord  Colbridoe,  C.J.,  Gbovb  and  Ldidlbt, 

JJ.) 
Leonard  v.  Allowats.  (a) 

APPEAL  FROM  REVISING  BARRISTER. 

Parlu%ment — County  vote — Late  notioe  of  daim — 
Power  ofovers**ers  to  waive  irregularUy — 6  VieL 
c.  18,  M.  4,  5,  37,  40. 

By  6  Vict.  c.  18,  s.  4,  every  person  claiming  to  vote 

(a)  Reported  bj  A.  H.  BmuiSToXa  Esq ,  BenialtMit^AW. 
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shall  on  or  before  the  20th  July  give  notice  of 
claim  to  the  overseers.  By  sect.  5,  "  the  over- 
seers shaU,  on  or  before  the  last  day  of  July 
in  every  year,  make  out  a  list  of  all  persons  who, 
before  the  20th  day  of  July  then  next  preceding, 
shall  have  claimed  as  aforesaid"  A  claim  was 
delivered  to  the  ovei-seers  on  the  2bth  July ;  the 
overseers  inserted  the  name  of  the  person  claim- 
ing in  a  list  of  voters  which  they  published  on  the 
'Z9th  of  the  same  month. 

JSeld,  that  the  overseers  had  power  to  waive  the 
irregularity,  and  that  the  list  prepared  by  them 
was  conclusive  as  to  the  claim  having  been  duly 
made, 

Davies  v.  Hopkins  (3  C.  B.  N,  8.  376 ;  30  L.  T. 
152)  followed. 

Appeal  from  the  decision  of  the  revising  barris- 
ter for  the  county  of  Gloucester. 

At  the  revision  of  the  list  of  voters  for  the  parish 
of  Stapleton,  the  appellant  objected  to  the  name 
of  the  respondent  bein^  inserted  in  the  list. 

The  following  facts  were  esbablished  by  the  evi- 
dence: That  the  claim  of  the  respondent  to  be 
inserted  in  the  said  list  of  voters  for  the  parish  of 
Stapleton  was  not  delivered  or  sent  to  the  over- 
seers of  the  said  parish  until  after  the  20th 
July  last,  but  was  delivered  to  the  said  overseers 
on  the  25th  July  last.  That  the  said  overseers 
published  the  said  claim  on  the  29th  July  last. 
That  the  respondent  attended  at  the  said  court 
and  duly  proved  his  qualification. 

Ten  other  persons  delivered  claims  to  be  inserted 
in  the  said  list  under  similar  circumstances,  and 
such  claims  were  published  by  the  said  overseers 
on  the  said  29th  July,  and  they  also  attended  at 
the  said  court  and  duly  proved  their  qualifications. 

The  revising  barrister  decided  that  the  names 
of  the  respondent  and  of  the  said  ten  other  per- 
sons should  be  inserted  in  the  said  list. 

If  the  court  should  be  of  opinion  that  the  deci- 
sion was  wrong,  the  register  of  voters  for  the 
western  division  of  the  county  of  Gloucester  is  to 
be  amended  by  erasing  therefrom  the  names  of 
the  respondent  and  of  the  said  ten  other  persons. 

C  Bowen  for  the  appellant — By  6  Vict.  c.  18, 
sect.  4,  every  person  desiring  to  make  a  claim  to 
vote  "  shall,  on  or  before  the  said  20th  of  Jtily, 
deliver  or  send  to  the  said  overseerd  a  notice 
signed  by  him  of  his  claim,  according  to  the  form 
of  notice,"  Ac.  And  by  sect.  5,  **  the  overseers  of 
the  poor  of  every  parish  and  township,  respectively 
shall  on  or  before  the  last  day  of  July  in  every 
year  make  out,  according  to  the  form  numbered 
(3)  in  the  said  schedule  (A.),  an  rilphabetical  list 
of  all  persons  who  on  or  before  the  20th  of  July 
then  next  preceding  shall  have  claimed  as  afore* 
said,  and  in  every  such  list,"  Ac.  By  sect.  40, 
"  where  the  name  of  any  person  inserted  in  any 
list  of  voters  shall  have  been  objected  to  by  the 
overseers,  or  by  any  other  persons,  and  such 
other  person,"  &c.,  the  *'  revising  barrister  shall 
then  require  it  to  be  proved  that  the  person  so 
objected  to  was  entitled  on  the  last  day  of  July 
then  next  preceding  to  have  his  name  inserted 
in  the  list  of  voters  in  respect  of  the  qualification 
described  in  such  list,  and  in  case  the  same,"  &o 
[Lord  Coleridge,  O.J.—D'ivipsY,  Hopkins  (3  C.  B. 
N.  S.  376;  30  L.  T.  Rep.  152)  in  principle  governs 
this  case.]  It  is  submitted  that  that  cuso  was 
wrongly  decided. 

Anslie,  for  the  respondent,  was  not  called  upon.  \ 
^A«.  Oas.— Vol.  XL 


Lord  Coleridge,  C.J. — I  am  of  opinion  that  the 
judgment  of  the  revising  barrister  was  right,  and 
should  be  affirmed.  What  may  be  the  power  of  the 
court  to  reverse  its  own  decision  I  decline  to  say, 
because  the  decision  on  which  I  base  my  judgment 
is,  in  my  opinion,  a  right  decision.  In  the  present 
case  the  objection  raised  against  the  claimant  is  that 
he  did  not  claim  within  the  day  specified  in  the 
sects.  4  and  5,  and  the  counsel  for  the  appellant  has 
argued  that  the  claimant  must  be  one  who  makes 
a  claim  within  the  provisions  of  the  Act,  for  that 
if  the  claimant  does  not  follow  the  provisions  of 
the  Act,  he  is  not  a  claimant  within  the  meaning 
of  the  Act,  and  consequently  has  no  right  to  be 
on  the  list.  No  doubt,  on  the  words  of  sect.  5 
there  is  plenty  of  ground  on  which  to  found  such 
an  argument,  and,  if  that  section  stood  alone,  there 
would  be  considerable  force  in  the  argument ;  but 
there  are  other  sections,  especially  sects.  37  and  40, 
which  throw  light  on  that  section  by  showing, 
first,  what  the  revising  barrister  has  to  do  when 
the  claimant  is  not  on  the  list  and  is  objected  to ; 
and,  secondly,  what  he  has  to  do  when  the 
claimant  is  on  the  list  and  is  objected  to.  Sect. 
37  deals  with  the  case  of  a  claimant  who  is 
omitted  from  the  list.  There  the  revising  bar- 
rister is  ordered  to  call  on  the  claimant  to  show 
that  he  is  rectus  in  curia,  and  that  before  he  is 
entitled  to  be  placed  on  the  list  he  has  ful- 
filled all  the  conditions  of  the  various  Acts 
of  Parliament ;  the  revising  barrister  has,  in  the 
words  of  the  section,  to  see  "  that  such  person 
gave  due  notice  of  such  his  claim  to  the  said 
overseers,"  words  which  are  omitted  in  sect.  40. 
But  when  we  come  to  look  at  sect.  40  and  see 
what  is  ordered  to  be  done  when  persons  are  on 
the  list  and  are  objected  to,  then  all  that  we  find 
the  revising  barrister  is  entitled  to  require  is 
proof  that  the  claimant  was  entitled  on  the  31st 
July  then  next  preceding  in  respect  of  his  qualifi- 
cation described  ia  such  list  to  have  his  name 
inserted  in  the  list.  Changing  the  collocation  of 
the  words,  that  is  the  sense  of  the  section.  This 
appears  to  me  to  b^  a  strong  argument  to  show 
that  the  duty  of  making  the  claim  and  the  power 
of  the  overseers  are  correlative,  and  that  the 
overseers  are  only  concerned  with  the  directions 
of  sect.  5.  Such  being  my  opinion  with  regard  to 
these  sections,  I  find  that  in  Davies  v.  ITopkins 
{ubi  sup),  a  case  in  which  all  these  sections  were 
before  the  court,  the  same  conclusions  were  come 
to,  and  I  have  therefore  merely  to  say  that  I 
think  Davies  v.  Hopkins  was  perfectly  well  de- 
cided, and,  on  the  authority  of  that  case  and  the 
construction  there  placed  on  the  Act,  I  am  of 
opinion  that  the  decision  of  the  revising  barrister 
was  right,  and  should  be  affirmed. 

Grove,  J, — I  am  also  of  opinion  that  the  judg- 
ment of  the  revising  barrister  must  be  affirmed, 
and  1  base  my  judgment  on  Davies  v.  Hopkins 
{ubi  sup.).  That  case  is  admitted  to  be  identical 
in  principle  with  the  present.  I  was  struck  with 
the  argument  of  the  appellant's  counsel  founded 
on  sect.  5  of  the  Act ;  and  I  am  not  prepared  to 
say  that  I  should  have  decided  against  his  con- 
tention without  hearing  counsel  on  the  other  side 
if  it  were  not  for  the  decision  in  Dnvi/'n  v.  Hnpkhifi, 
The  sLreugLh  of  tbu  argumeui  i6  ie«bentid  uy  Kecia. 
37  and  40,  which  seem  to  point  to  the  3 1st  of 
July  as  the  date  to  which  the  revising  barrister 
has  to  look  when  considering  the  qualification  of 
the  claimant,  ami  on    which   the  public  are  in- 
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formed  of  the  names  of  the  persons  on  the  list  and 
the  claimants.  Bat  the  argument  has  not  satisfied 
me,  on  any  view  of  these  sections,  that  Davies  v. 
Hopkins  (uhi  sup.)  was  wronglv  decided,  and 
I  gather  from  Hadfield's  case  (L.  Rep.  8  C.  P.  306), 
that  we  mast  be  satisfied  the  previous  decision 
was  clearly  and  manifestly  wrong  before  we 
reverRe  it.  I  am  of  opinion,  therefore,  that  tie 
decision  of  the  revising  barrister  was  right. 

LiNDLET,  J. — I  am  of  the  same  opinion.  The 
claim  ought  to  have  been  sen  t  in  before  the  20th 
July,  instead  of  which  it  was  sent  in  on  the  25th 
July.  This  was  wrong,  and  the  claimant  not 
having  claimed  in  time  had  no  right  to  be  on  the 
list ;  so  far  the  case  is  clear.  The  question  then 
arises,  had  the  overseers  power  to  receive  the 
claim  though  not  sent  in  in  time  P  Davies  v.  Hopkins 
(uhi  sup.)  decides  that  they  had,  and  on  a  careful 
review  of  the  sections  of  the  Act,  and  especially 
sect.  37, 1  agree  with  the  conclusions  there  arrived 
at,  and  I  am  of  opinion  that,  though  the  claimant 
bad  no  right  to  be  on  the  list,  yet  that  his  sending 
in  the  claim  late  was  an  irregularity  which  the 
overseers  had  power  to  waive. 

Decision  affirmed  with  costs. 

Solicitors  for  the  appellant,  Ellis,  Munday,  and 
Co.,  agents  for  Vizard  and  Co.,  Dursley. 

Solicitors  for  the  respondent,  Jerdein,  agent  for 
Carter,  Newnkam.     

Tuesday,  Nov.  20,  1878. 
(Before  Lord   Coleridge,    C.J.  and  Grove    and 

LiNDLEY,  JJ.) 

Smith  v.  Woolston.  (a) 

APPEAL  PROM  REVISING  BARRISTER. 

Parliament — County   vote — Description  of   guaU- 
fying  property — Power  of   amendmsnt^6  8f   7 
Yict.  c.  18,  s.  40—28  ^  29  Vict.  c.  36,  «.  6. 

A  revising  barrister  has  power  to  amend  the  descrip- 
tion of  a  voter's  qualifying  property  by  striking 
out  such  portions  of  it  as  he  has  parted  with, 
and,  if  what  remains  is  of  sufficient  qualifying 
value  to  confer  the  franchise,  the  voter  is  entitled 
to  remain  on  the  list. 

Appeal  from  the  decision  of  the  revising  barrister 
for  the  Northern  Division  of  the  county  of 
Northampton. 

The  case  stated  was  as  follows  :— 

At  the  revision  of  the  list  of  voters  for  the 
parish  of  Wellingborough,  the  respondent  duly 
objected  to  the  name  of  the  appellaut  being 
retained  on  the  list.  The  objection  was  grounded 
on  the  third  column  of  the  register,  and  the 
objection  related  to  the  nature  of  the  interest  of 
the  appellant  in  the  qualifying  properly.  The 
name  of  the  appellant  was  on  tne  list  of  voters 
for  the  parish  of  Wellingborough. 


Christian 
Name,  &o. 


Smith,  Henrj 


Place  of  Ahode. 


3S,    Norfolk-8t., 
Straod,  London. 


Nature  of 
Qualifloation. 


Freehold 
land. 


Street,  &o., 

where  the 

Property  is 

situate. 

Plots  166, 
167, 168, 169, 
170, 171,  172, 
173,  174. 176, 
177, 178.  179, 
175.  475.  476. 
Victoria 
Estate. 


It  was  admitted  the  appellant  had  parted  with 

(a)  Reportetl  hy  A  H,  Bt^TLBSTON.  Esq.,  Barrister^t-Law. 


all  the  plots  mentioned  as  above  in  the  fourth 
column,  except  plot  4/6,  and  that  plot  476.  which 
he  retained,  was  freehold  land,  and  of  sufficient 
qualifying  value  to  confer  the  franchise.  The  re- 
vising barrister  was  of  opinion  that  the  freehold 
land  mentioned  in  the  third  column  was  not  the 
freehold  land  now  possessed  by  the  appellant,  and 
that  he  had  no  power  to  amend  the  fourth  column, 
as  requested  by  the  appellant,  by  striking  out  the 
plots  which  he  had  parted  with  as  aforesaid.  The 
revising  barrister,  therefore,  held  that  the  appel- 
lant was  not  entitled  to  be  retained  as  stated  upon 
the  list  of  voters,  and  expunged  his  name  from  the 
list  of  voters.  If  such  decision  was  correct,  such 
list  as  revised  was  to  remain  without  alteration ; 
if  such  decision  was  incorrect,  the  name  of  the 
appellant,  with  his  address  and  particulars  of  his 
qualification,  was  to  be  added  to  the  revised  list  of 
voters  for  the  parish  of  Wellingborough,  in  the 
northern  division  of  the  county  of  Northampton. 

Oihbons  for  the  appellant. — The  notice  of  objec- 
tion was  to  the  thirn  column,  where  the  nature  of 
the  qualification  is  described  as  freehold,  which  is 
admitted  to  be  correct.  But,  before  the  reTising 
barrister,  an  objection  was  taken  to  the  fourth 
column,  which  was  not  objected  to  in  the  notice, 
that  the  appellant  had  parted  with  fourteen  plots 
out  of  the  fifteen  therein  mentioned,  although  the 
remaining  plot  was  sufficient  to  qualify  him.  The 
revising  barrister  was  wrong  to  expunge  the  name 
from  the  list  on  that  ground.  He  had  power  to 
amend  the  description  by  striking  out  the  surplus 
plots : 

Bendle  v.  WaUon,  L.  Bep.  7  C.  P.  163 ;  25  L.  T.  Bep. 
N.  S.  806 ; 

Beg^stration  Aot,  6  Yict.  o.  18,  sect.  40.  (a) 

[He  was  stopped  by  the  Court.] 

Horace  Smith  for  the  respondent. — First, 
where  the  objection  is  to  the  third  column,  both  it 
and  the  fourth  column  must  be  looked  at  to  ascer- 
tain the  voter*s  right  to  be  on  the  register 
{ff if  chins  v.  Brown,  2  G.  B.  25) ;  and  in  Howitt  t. 
Stephens  (5  0.  B.  N.  S.  30,  39;  32  L.  T.  Rep. 
162),  which  was  a  case  of  an  objection  to  the  third 
column.  Byles,   J.   says,    "  I   read  the  third  and 

(a)  6  &  7  Viot.  c.  18,  sect.  40,  is,  as  far  as  is  material,  as 
follows :  "  That  tiie  revising  barrister  shall  correct  any 
mistake  which  shall  be  proved  to  him  to  have  been  made 
in  any  list,  and  shall  ezpnnge  the  name  of  every  peraoa 
whose  qnalification,  as  stated  in  any  list,  shall  be  insnffl- 
cient  in  law  to  entitle  snch  person  to  vote,  and  also  the 
name  of  every  person  who  shall  be  proved  to  him  to  be 
dead  ;  and  wherever  the  christian  name,  or  the  place  of 
abode,  or  the  nature  of  the  qualification,  or  the  local  or 
other  description  of  the  property  of  any  person  who  shall 
he  included  m  any  such  list,  and  the  name  of  the  ooonpy- 
in^  tenant  thereof,  shall  be  whoUy  omitted  in  any  case 
where  the  same  is  by  this  Act  cUrected  to  be  specified 
therein,  or  of  any  person  whose  name  is  inclndea  in  any 
such  list,  or  his  place  of  abode,  or  the  nature  or  descrip- 
tion of  his  quakfioations,  shall,  in  the  judgment  of  the 
revising  barrister,  be  insufficiently  described  for  the  pur- 
pose of  being  identified,  such  barrister  shall  expunge  the 
name  of  every  such  person  from  snch  list,  unless  the 
matter  or  matters  so  omitted  or  insufficiently  described 
be  supplied  to  the  satisfaction  of  such  barrister  before  he 
s}iall  nave  completed  the  revision  of  such  list,  in  which 
case  he  shall  then  and  there  insert  the  same  in  such  list. 
Provided  always  that,  whether  any  person  shall  be 
objected  to  or  not,  no  evidence  shall  be  given  of  any  other 
qualification  than  that  which  is  described  in  the  list  of 
voters  or  claim,  as  the  case  may  be,  nor  shall  the  barrister 
be  at  liberty  to  change  the  description  of  the  qualificatioii 
as  it  appears  in  the  list,  except  for  the  purpose  of  more 
clearly  and  accurately  defining  the  same,  and  where,** 
&c. 
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founh  columns  together."  Secondly,  6  A  7  Vict. 
c.  18,  sect.  4,  enactH  that  the  overseera  shall  every 
year  publish  a  notice  requiring  ail  persons  entitled 
to  vote  in  respect  of  any  property  within  the 
parish  who  shall  not  be  upon  the  register,  and 
also  all  who  "  being  upon  saoh  register  shall  not 
retain  the  same  qualification  ....  as  described 
in  such  regidter,  and  who  are  desiroas  to  have 
their  names  inserted  in  the  register  about  to  be 
made,"  to  give  to  the  overseers  notice  in  writing 
ot  their  claim.  The  appellant  had  parted  with  the 
greater  portion  of  his  land,  and  did  not  "  retain 
the  same  qualification  as  described "  in  the 
register,  and  should  therefore  have  made  a  new 
claim  : 

BvHon  V.  Qery,  6  C.  B.  7. 
[Lord  CoLBEiDGB,  O.J.— Had  the  appellant  parted 
with  only  one  plot,  could  theamenamentnot  have 
been  made  P]  No ;  he  ought  to  make  a  fresh  claim, 
that  attention  may  be  called  to  the  diminution  of 
his  property,  and,  if  it  be  insuflScient,  objection 
may  be  made.  Otherwise  one  whose  actual 
qualification  was  doubtful  might,  by  causing  it  to 
seem  sufficient  on  the  register,  prevent  valid 
objection  being  taken.  WilUams,  J.,  in  Burton  v. 
Oiry  {ubi  sup,),  says :  "  The  qualification  on  the 
list  which  has  stood  the  test  of  public  inquiry  and 
investigation  having  ceased  on  the  voters  ceasing 
to  occupy  the  land,  upon  principle  as  well  as  upon 
the  plain  natural  meaning  of  the  words  of  the  Act, 
the  new  occupation  required  a  new  claim." 

Lord  GoLERiDGJt,  C.J.-— Ia  this  case  I  am  not 
quite  certain  whether  the  objection  which  appears 
on  the  case  as  having  been  taken  before  the 
revising  barrister  was  the  objection  which  has 
been  argued  before  us.  The  revising  barrister 
says  that  the  objection  "  was  grounded  on  the  third 
column  of  the  register,  and  related  to  the  nature  of 
the  interest  of  the  said  Henry  Smith  in  the 
qualifying  property."  But  the  third  column  is 
"  freeholcfland,"  and  the  objection  to  the  nature  of 
the  interest  would  seem  to  have  been,  therefore, 
that  the  land  was  not  freehold,  but  copyhold,  or 
some  estate  other  than  freehold.  If  so,  that 
objection  entirely  fails,  the  barrister  himself 
saying  that  the  nature  of  the  interest  is  rightly 
described  as  freehold.  I  am  strongly  of  opmion 
that  it  is  not  the  duty  of  a  revising  barrister,  if 
one  objection  is  pointed  out  by  notice,  to  allow 
another  objection  to  be  taken  before  him ;  because 
the  voter  may  come  prepared  to  meet  the  one  ob- 
jection, and  then  be  surprised  by  another  for 
which  he  is  not  prepared.  But  it  appears  that  the 
real  objection  was  not  to  the  tenancy,  but  to  the 
description  of  the  qualification  in  the  fourth 
column;  the  description  there  specifies  fifteen 
plots  on  the  Victoria  estate,  and  in  fact  fourteen 
of  them  had  been  sold.  One  remained  in  the 
voter's  possession,  and  that  one  was  sufficient  to 
confer  the  right  to  vote.  The  revising  barrister  was 
asked  to  amend  the  fourth  column  by  striking  out 
the  numbers  of  the  plots  sold.  He  considered 
that  he  had  no  power,  bat,  if  his  decision  was 
wrong,  he  thinks  that  the  list  should  be  so 
amended.  We  are,  therefore,  to  determine 
whether  the  revising  barrister  had  power  to  make 
the  amendment  asked  for,  and  1  am  of  opinion 
that  he  had.  This  is  not  a  case  where  tricks 
have  been  placed  on  the  register,  as  Mr.  Horace 
Smith,  in  his  very  able  argument,  suggested 
might  BomeiimeB  happen.  If  there  were  any 
reason  It  sappoBO  that  the  voter  had  put  a  quaMQ. 


cation  of  nine-tenths  on  the  register,  when  h« 
possessed  only  one- tenth,  and  then  an  objection 
having  been  taken,  he  asked  that  the  correction 
should  be  made,  and  those  circumstances  were 
brought  to  the  barrister's  notice,  I  should  think  it 
very  doubtful  whether  he  ought  to  exercise  the 
power  of  amendment.  But  this  case  is  admitted  to 
Be  perfectly  bond  fide,  I  think  it  is  difficult  to  draw 
a  precise  line  as  to  the  case«  in  which  the  power 
of  amendment  should  be  exercised;  but  I  am  of 
opinion  that  it  should  have  been  in  this  case. 
When,  in  the  course  of  the  argument,  I  put  the 
case  of  one  only  of  these  plots  having  been  sold, 
Mr.  Horace  Smith,  in  order  to  be  logical,  was 
forced  to  say  that  tho  revising  barrister  could 
equally  not  have  struck  out  the  one.  Et  is,  as  I 
have  said,  extremely  difficult  to  draw  the  line 
within  which  the  power  of  amendment  ought  to 
be  exercised,  but  I  think  that  where  no  fraud 
exists,  and  where  the  person  objected  to  retains 
property  sufficient  to  entitle  him  to  a  vote,  that 
then  anything  inserted  in  the  fourth  column 
beyond  what  he  actually  possesses  may  be  struck 
out  as  surplusage.  I  am  of  opinion  that  the 
amendment  asked  for  was  within  the  power  of  the 
revising  barrister,  and  should  have  been  made. 
This  decision  must  therefore  be  reversed. 

Gboye,  J. — I  am  of  the  same  opinion.  The  case 
finds  that  '*  the  objection  was  grounded  on  the 
third  column  of  the  register,  and  the  objection  re- 
lated to  the  nature  of  the  interest  of  the  appellant 
in  the  qualifying  property."  My  attention  has 
just  been  called  to  28  &  29  Vict.  c.  36,  s.  6,  which 
provides  that  no  notice  of  objection  given 
under  the  provisions  of  the  7th  section  of  6  St 
7  Vict.  c.  18,  "  shall  be  valid  unless  the  ground  or 
grounds  of  objection  be  specifically  stated  therein  ; 
and  this  provision  shall  be  deemed  to  be  suffi- 
ciently satisfied  by  naming  the  column  or 
columns  of  the  list  on  which  the  objector 
grounds  his  objection;  provided  always,  that  if 
the  objection  be  grounded  on  the  third  column, 
then  it  shall  be  necessary  to  state  in  the  notice 
whether  the  objection  relates  to  the  nature  of 
the  voter's  interest  in  the  qualifying  property, 
or  to  the  value  of  the  qualifying  property,  or  to 
both ;  and  each  of  such  last-mentioned  grounds  of 
objection  shall  be  deemed  a  separate  ground  of 
objection,  as  well  as  any  objection  grounded  on 
any  one  of  the  other  columns."  There  seems, 
therefore,  to  have  been  no  valid  notice  of  objection 
in  this  case.  Then  as  to  whether  the  case  falls 
within  sect.  40  of  6  <&  7,  Yict.  c.  18.  In  Bendle  v. 
Watson  {ubi  sup.),  Willes,  J.  says:  "  It  is  impossible 
to  say  this  is  a  description  of  another  qualification ; 
it  is  an  insufficient  description  of  the  claimant's 
qualification,  not  a  description  of  another  qualifi- 
cation ;  it  is  the  old  description,  which  at  one  time 
was  true.  Then,  as  respects  the  exception, 
'except  for  more  clearly  and  accurately  defining 
the  same,'  the  same  test  applies ;  it  would  be  a 
true  description  to  a  person  who  had  left  the 
street  several  years  bacK,  and  a  false  one  to  a  per- 
son who  only  knew  the  new  state  of  things.  Then, 
as  to  the  words  '  chanpre  the  description  of  the 
qnalification,'  there,  I  think,  '  qualification '  must 
mean  the  nature  of  the  qualification — e.  g,,  free- 
nold — while  the  object  of  a  number  is  to  indi- 
vidualise, and  perhaps,  in  that  sense,  describe.  I 
think  that  throughout,  the  word  '  his  '  governs  the 
meaning,  and  as  the  qualification  is  the  same,  and 
the  description  one  which  might  in  one  sense  be 
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true,  inasmuch  as  it  might  icdicate  the  house  to 
some  people,  and  there  was  no  falsification  or  in- 
tention to  deceive,  the  revising  barrister  ought 
to  have  amended."  Assuming  here  that  there 
was  no  falsification  or  intention  to  deceive,  and 
that  the  qualification  remained  the  same,  namely, 
freehold,  the  one  plot  retained  by  the  appellant 
was  sufficient  to  qualify  him.  Had  the  revising 
barrister  power  to  strike  out  the  plots  which  were 
erroneously  appended  to  the  description  of  the 
appellant's  qualification  P  I  think  that  he  had. 
To  put  the  case  suggested  by  the  Lord  Chief 
Justice,  suppose  the  voter  had  disposed  of  an  in- 
significant part  of  his  land,  could  not  the  barrister 
have  amended  P  If  so,  the  amount  of  land  disposed 
of  cannot  alter  his  power  of  amendment,  although 
it  might  afieot  the  exercise  of  his  discretion. 

LiNDLEY,  J. — I  am  of  the  same  opinion.  The 
statute  28  &  29  Vict.  c.  36,  determines  the  first 
point.  Then  there  remains  the  point  as  to  whether 
power  is  given  to  the  revising  barrister  by  sect.  40 
to  make  the  amendment  asked  for.  Looking  at 
that  section,  I  think  that  the  revising  barrister 
would  hnve  no  power  to  make  an  amendment 
affecting  the  identity  of  the  property.  Here  the 
claimant  described  the  nature  of  his  qualification 
rightly,  viz.,  as  freehold  land;  he  misdesoribed, 
or  rather  over-described,  the  amount  of  land,  but 
there  is  no  6hange  in  its  identity.  That  being  so, 
I  think  the  revising  barrister  had  power  to  amend, 
and  was  not  restricted  by  the  words  of  sect.  40, 
"  that  he  shall  not  be  at  liberty  to  change  the 
description  of  the  qualification  as  it  appears  in 
the  list,  except  for  the  purpose  of  more  clearly 
and  accurately  defining  the  same.*'  The  mistake 
amounts,  in  mv  judgment,  to  a  mere  misdescrip- 
tion. The  land  is  described  as  Victoria  Estate, 
which  in  fact  it  is,  and  if  it  has  been  altered  by 
addition  or  subtraction,  yet  the  land  remains  the 
same,  and  it  appears  to  me  the  amendment  might 
in  either  case  be  made. 

Decision  reversed  without  costs. 

Solicitors  for  the  appellant,  Sharman  and 
Jackson, 

Solicitors  for  the  respondent,  Lewis  and  Inder* 
maur,  agents  for  Toller,  Kettering. 
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Dec.  6,  7,  and  9,  1878,  and  March  22, 1879. 

(Before  James,  Baggallay,  and  Tuesiger,  L.JJ.) 

Attorn  BY- General  v.  Biphosphated  Guano 
Company  (Limited),  (a) 

Highway — Agreement  to  dedicate  to  public — No 
actual  dedication — Purchaser  for  value  without 
notice — Lessee — Evidence  of  dedication — High* 
way  Act  (5^6  Will.  4,  c.  50). 

B.,  who  was  in  possession  of  certain  land  under  an 
a>greement  for  a  lease,  entered  into  an  agreement 
with  the  vestry  of  ths  parish  in  which  the  land 
was  situate,  whereby  ttie  vestry  consented  to  a 
proposed  diversion  by  B.  of  a  public  foctpath 
which  crossed  the  land  on  condition  that  he 
sliould  make  a  certain  new  roadway  and  throw 

(a)  BeiK>rtod  \)j  H.  Fi£AT,  Esq.,  Barruiter-at-Law. 


it  open  to  the  public.  The  footpath  was  diverted 
{an  order  authorising  its  diversion  having  been 
obt'iined  from  the  court  of  quarter  sessions  in 
accm'dance  with  the  provisions  of  the  Highway 
Act,  6^6  Will.  4,  c.  50,  but  the  proposed  new 
roadway  was  not  mentioned  to  the  court)  and  the 
new  roadway  was  made. 

A  lease  of  the  land  was  subsequently  executed  to 
B.,  the  land  being  described  m  the  lease  by  the 
reference  to  a  plan,  on  which  the  roadway  was 
marked  "private  road,"  and  being  devised  "  sub- 
ject to  the  existing  rights  of  way  "  over  it.  B. 
assigned  the  lease  to  a  company,  and  it  after- 
wards became  vested  in  W.,  as  an  assignee  for 
value  without  notice  of  the  existence  of  any  publi^ 
right  of  way  over  the  land,  and  from  him  ii 
passed  to  the  defendants,  whom  the  present  infor^ 
motion  and  suit  sought  to  restrain  fron^  obstrut^- 
i/ng  the  new  roadway  : 

Held,  thai,  if  there  had  been  an  actual  dedication 
of  the  roadway  to  the  public  (which  the  court  held 
on  the  evid&nce  there  had  not  be&n),  the  public 
would  have  been  entitled  to  have  kept  it  open 
against  ali  persons,  whetlier  they  took  toith  notice 
of  the  existence  of  the  highway  or  not ;  that  the 
making  of  the  new  road  could  not,  under  the  pro- 
visions  of  the  Highway  Act  (5  ^  6  WiU.  4,  c.  50), 
be  made  a  condition  of  the  diversion  of  the  old 
foothpaih,  and  the  public  could  not  be  parties  to 
the  airangem&tit  made  between  B.  and  the  vestry 
of  the  parish,  and  that,  aUliough  there  was  a 
moral  obligation  on  B.  to  make  and  throw  open 
the  new  roadway  to  the  piil)Lic,  and  an  animtu 
dedicandi  on  his  part,  thai  could  lead  to  no 
inference  of  an  actual  dedication  so  as  to  bind  a 
purchaser  for  value  witlwui  notice. 

Decision  of  Fry,  J.  affirmed  on  slightly  difftireni 
grounds. 

Quaere,  whether  there  can  be  a  dedication  of  a  high' 
way  to  tlie  public  by  a  lessee. 

This  was  an  appeal  from"  a  decision  of  Fry,  J. 
The  hearing  in  the  court  below  is  reported  ante^ 
p.  342  ;  and  in  38  L.  T.  Rep.  N.  S.  941,  where  the 
facts  of  the  case  and  the  judgment  appealed  from 
are  sufficiently  stated. 

Bagshaw,  Q.C.,  North,  Q.C.,  and  Speed  for  the 
appellant. 

Fischer,  Q.C.,  Patchett,  Q.C.,and  Kingdon  for  the 
respondent. 

The  following  ccbses  and  authorities  were  cited : 

Phillips  V.  PhilUps,  5  L.  T.  Eep.  N.  S.  655 ;  4  De  G. 

F.  &  J.  208 : 
Highway  Act  (5  &  6  Will.  4,  c,  50),  aa.  84,  85 ; 
Roberta  v.  Hunt,  16  Q.  B.  N.  S.  17  ; 
Dovaston  v.  Pa/yne,  2  Sm.  Lead.  Caa.  6tli  edit.  p. 

147; 
Beg.  V.  Wilson,  18  Q.  B.  N.  S.  348 ; 
Wood  V.  Veal,  5  B.  &  Aid.  454 ; 
Bex  y.  Barr,  4  Camp.  16 ; 
Dawes  y.  Hawkins,  4  L.  T.  Rep.  N.  S.  288 ;  8  G.  B. 

N  S.  848* 
Mercery.  Woodgate,  21  L. T.  Eep.  N.  S.  458 ;  L. Eep. 

5  Q.  B.  26  ; 
Arnold  y.  Blaker,  L.  Eep.  6  Q.  B.  483 ; 
Arnold  v.  Holbrook,  28  L.  T.  Eep.  N.  S.  23 ;    L.  Eep. 

8  Q.  B.  97. 

Cur,  adv.  wU. 

March  22.— Thbsiger,  L.J.  now  delivered  the 
following  written  judgment  of  the  court. — The  de- 
fendants to  this  information  and  bill  are  theooca- 
piers  of  certain  lands  situate  in  the  parish  of  East 
Greenwich,  under  an  aiicreement  for  a  lease  made 
between  one    Christopher  Wegaelin  and  oertaia 
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persons  carrying  oa  business  as  guano  merchants 
under  the  firm  of  Messrs.  Mockford  and  Co., 
and  the  benefit  of  which  agreement  was  in 
Nov.  1873  transferred  by  Mockford  and  Co.  to 
the  defendants,  the  Biphosphate  Guano  Com- 
pany. Wegueiin  himself  was  entitled  to  the 
lands,  as  a8si.?nee  from  the  Agra  Bank  (Limited) 
and  Wilkinson  Dent,  of  a  lease  dated  the  14th  May 
1866,  by  which  the  trustees  of  Mordents  College 
let  the  lands  to  Theophihis  Alexander  Blakely 
for  eighty  years  from  the  25th  March  1864.  That 
lease  was  assigned  by  Blakely  to  a  company  called 
the  Blakely  Ordnance  Company  (Limited),  and  by 
that  company  to  the  Agra  Bank  and  Dent.  The 
object  of  the  information  and  suit  is  to  restrain 
the  defendants  from  obstructing  a  certain  road  made 
upon  the  lands  occupied  by  the  defendants,  and 
communicating  at  one  end  with  the  river  Thames, 
and  at  the  other  with  a  public  footpath,  and  which 
road  it  is  alleged  is  either  a  public  highway  or  road 
which  the  defendants,  by  virtue  of  their  privity  in 
estate  with  Blakely,  the  original  lessee,  were  bound 
l>y  agreement  to  keep  open  to  the  public.  Upon  the 
hearing  before  Fry,  J.,  he  decided,  first,  that  there 
had  been  no  dedication  of  the  road  to  the  public ; 
and,  secondly,  that  assuming  an  agreement  such  as 
was  alleged  between  the  vestry  of  Greenwich  and 
Blakely  to  have  been  proved,  and  to  be  valid,  it 
could  not  be  enforced  against  the  defendants,  on 
the  ground  that  neither  the  Blakely  Ordnance 
Company  nor  the  Agra  Bank  and  Dent  were 
affected  with  notice  of  the  agreement,  and  conse- 
quently that  Wegnelin,  even  if  he  himself  had 
notice,  took  his  assignment  unfettered  by  the 
agreement.  Judgment  was  accordingly  given  fbr 
the  defendants.  Upon  the  appeal  it  has  been 
objected  by  the  appellants  that,  looking  to  the 
pleadings,  the  fact  of  notice  was  not  put  in  issue 
by  the  defendants,  except  as  regards  Wegueiin, 
and  that  the  learned  judge  was  not  justified  in 
deciding  the  case  upon  the  want  of  notice  to 
persona  prior  in  title  to  Wegueiin.  We  are  of 
opinion  that  the  objection  is  a  well-founded  one.  The 
defence  of  a  purchase  without  notice  is  one  which 
ought  to  be  specifically  alleged  as  well  as  proved 
by  those  who  rely  upon  it.  In  this  case,  on  the 
contrary,  the  defence  as  alleged  in  paragraph  37 
of  the  answer  is  strictly  confined  to  Weguelin's 
want  of  notice,  and  while  Wegueiin  himself  made 
an  affidavit  in  verification  of  that  defence,  no 
attempt  was  made  on  the  part  of  the  defendants 
to  carry  their  evidence  further.  The  objection, 
too,  is  one  of  substance,  for  the  absence  from  the 
pleadings  of  any  issue  as  to  notice,  except  as  re- 
gards Wegueiin,  would  naturally  put  the  informant 
and  plaintiff  off  their  guard,  and  prevent  their 
offering  any  evidence  beyond  that  bearing  on  the 
Question  raised  by  the  pleadings.  And,  in- 
aeed,  it  would  appear  that  the  evidence  in 
relation  to  this  point  was  limited  on  both 
sides  to  the  question  so  raised.  But  al- 
though we  think  that  the  particular  grounds 
taken  by  the  learned  judge  upon  this  part  of  the 
case  were  not  properly  open  to  him,  we  are  of 
opinion  at  the  same  time  that  his  judgment  on 
this  branch  of  the  case  may  be  supported  upon 
the  ground  of  want  of  notice  in  Wegueiin.  The  way 
in  which  it  is  attempted  to  afiect  him  with  notice 
is  by  showing  that  upon  the  plan  prepared  for  the 
sale  by  auction,  and  by  reference  to  which  he  pur- 
chased, the  rood  in  question  appears  as  terminating 
at  the  river  Thames  at  a  point  marked  ''Ferry  from 


Blackwall  Stairs,"  and  it  is  contended  that  this 
indicated  to  all  intending  purchasers  that  the  road 
leading   to  the  river  was   in   whole  or  in  part  a 
public  one.     Bat  the  answer  to  this  contention  is, 
first,  that  no  ferry  in  the  legal  sense  of  the  term, 
and  no  regular  ferry  in  the  popular  sense  of  the 
term,  really  existed  ;  secondly,  the  road,  a  part  of 
which  is  claimed  as  public,  is  marked  generally  in 
the  plan  as  a  private  road,  and  consequently  there 
is  nothing  to  indicate  to  the  purchaser  anything 
more  than  that  a  private  road  existed,  and  that 
persons  entitled  to  use  it  might  be  ferried  across 
the  river  to  and  from  Blackwall.     We  would  add 
that  the  lease  to  Blakely,  if  inspected  by  the  pur- 
chaser, would  give  still    less   indication  of   any 
public  right  having  been  created  over  the  road  in 
question,  for  upon  the  plan  attached  to  that  lease 
the  very  part  of  the  road  claimed  as  public  has 
written  upon  it  the  words  "  private  road."     Con- 
sequently, although  the  lease  was  made  subject  to 
all  rights  of  way,  and  a  purchaser  might  be  held 
affected  with  notice  of  ways,  not  shown  on  the 
plan,  but  really  existing,  he  could  hardly  be  said 
to  be  affected  with  notice  th^t  a  road,  which  at 
the  date  of  the  lease  was  a  mere  paper  road,  and 
marked  on  the  plan  as    private,    was,    in    fact, 
public.     Being  of  opinion  that  Mr.  Wegueiin  was 
a  purchaser  without  notice,  it   becomes  unneces- 
sary to  consider   whether  or    no  the  vestry  of 
Greenwich  were  compelled  to  contract,  and  did  in 
point  of  fact   and   law,    contract    with    Captain 
Bl'.kely  for  the  formation  by  him  of  the  road  in 
question.     But  the  question  remains :  was  there  a 
dedication  of  the  road  to  the  public ;  for,  if  so, 
the  public  are  entitled    to    have   it  kept    open 
against    all    persons,   whether    they    took   with 
notice   of  the  existence  of  the  highway  or  not. 
This  question  appears  to  have  been  almost  passed 
over  in  the  court  belov,  where  the  agreement  was 
made  the  foundation  of    the  present  appellants* 
claim,  and   the  subject  of    the    learned   judge's 
decision.      In   this  court  it  has  formed  the  pro- 
minent feature  of   discussion,    and    being  suffi- 
ciently, although  not  very  definitely,  raised  by 
the    pleadings,    must    be     decided     upon.    The 
argument    has     raised    an    important   point    of 
law  with  reference  to  the  power  of  a  lessee  to 
dedicate,  at    least  as  against    himself   and    his 
assignees,  a  highway   to    the  pablio ;  bat    that 
point  can  only,  as  a  matter  of  necessary  decision, 
arise  after  the  court  is  satisfied  that  the  evidence 
establishes  such  a  contract  on  the  part  of  the 
lessee  on  the  one  hand,  and  the  public  on  the 
other,  as  would  if  the  lessee  were  an  owner  in  fee 
amount  to  proof  of  dedication  in  fact.    We  pro- 
ceed,  therefore,   to    consider    the    evidence,  but 
before  doing  so  would  first  call  attention  to  the 
allegations  of  the  parties  in  their  respective  plead- 
ings.    In  paragraph  11  of  the  amended  informa- 
tion and  bill  of  complaint,  the  appellant's  case  is 
thus  alleged:  "In  pursuance  of  the  said  order 
(^he  order  made  by  the  court  of  quarter  sessions 
on  the  6th  April  1865),  and  in  part  performance 
of  the  said  agreement  in  that  behalf,  the  said 
Theophilus  Alexander  Blakely  diverted,  turned, 
and'  stopped  up  the  said  public  highway  or  foot- 
way in  the  manner  proposed  and  agreed  as  afore- 
said, and  he  caused  a  new  footway,  not  less  than 
five  feet  in  width,  to  be  made  as  shown  on  the  said 
plan,  in  lieu  of  so  much  of  the  said  old  pablio 
highway  or  footway  as  was  stopped  up,  turned 
and  diverted  as  aforesaid;   and  he  erected  and 
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built,  or  caused  to  be  erected  and  bailt  upon  the 
said  piece  or  parcel  of  land  so  agreed  to  be  de- 
mised to  him  as  aforesaid,  and  over  part  of  the 
site  of  the  said   pablio    footpath,  a  factory,  an 
engine  and    boiler   house,  a    smith's    shop    and 
office;  and  in  pnrsuance  of  his  said  agreement  in 
that  behalf,  he  caused  a  new  road  forty  feet  in 
width  to  be  made  on  and  over  the  said  land  to 
the  waterside  between  the  places  marked  with  the 
letters  D  and  E  respectively  on  the  said  plan, 
and  threw  open  and  dedicated  such  new  road  to 
the  public  as  he  had  agreed  to  do,  and  the  said 
new  road  was  thenceforth,  that  is  to  say  from  the 
year  1865,  used  by  the  parishioners  of  the  said  parish 
of  East  Greenwich  and  by  the  public  generally, 
as  a  public  highway  to  and  from  the  river  Thames 
without    interruption,   until    it   was    obstructed 
and  blocked  up  oy  the  above-named  defendants, 
the    Bipbosphate    Guano    Company    (Limited)." 
That  case  is  met  by  the  defendants  in  paragraph 
19  of  the  answer,  which  is  as  follows :  '*  We  cannot 
say  to  our  knowledge,  information,  belief,  or  other- 
wise,  whether    the    said    Theophilus    Alexander 
Blakely  did  or  did  not  cause  a  new  road,  and 
whether  or  not  forty  feet  in  width,  to  be  made  on 
and  over  the  said  land  to  the  waterside,  between 
the    places  marked    with  the   letters   D  and   E 
respectively,  on  the  said  plan.    However,  speak- 
ing to  the  best  of    our  knowledge,  information, 
and  belief,  we  den^y  that,  if  this  was  the  case,  he 
did  so  in  pnrsuance  of  any  such  agreement  cj4  in 
that  behalf  alleged  in  the  said  information  and 
bill,  or  that  he  did  in  fact  throw  open  or  dedicate 
such  new  road  to  the  public,  as  he  is  alleged  to 
have  agreed  to  do,  or  that  the  said  alleged  new 
road  was  thenceforth,  that  is  to  say  from  the  year 
1865,  or  irom  any  other  time,  or  in  fact  has  been 
nsed  by  the  parishioners  of  the  said  parish  of  East 
Greenwich,  or  by  the  public  generally,  as  a  public 
highway  to  and  from  the  river  Thames  without 
interruption  until  it  was  obstructed  and  blocked 
up  as  in  the  said  information  and   bill  in   that 
behalf  alleged,  for  we  say  ihat  no  other  road  than 
such  private  road  as  herein  mentioned  has  ever 
existed  over  the  premises,  and  we  insist   that, 
having  regard  to  the  limited  interest  of  the  said 
Theophilus  Alexander  Blakely,  he  could  not,  with- 
out tne  consent  of  both  the  said  trustees  of  Morden 
College,  and  also  the  Charity  Commissioners  for 
England  and  Wales,  dedicate  any  such  road  to  the 
public,  and  in  fact  he  did  not  make  any  such  dedi- 
cation.    However,  we  admit  that  a  private  road 
has,  as  aforesaid,  for  some  time  existed  from  the 
entrance  to  the  property  to  the  river  side,  in  or 
nearly  in  the  direction  marked  in  the  ^aid  plan,  but 
the  defendants,  the  company,  insist  that  they  have 
a  right  to  stop  up  and  put  a  fence  across  any  such 
part  of  the  same  private  road  as  is  north  of  the 
ditch  mentioned  in  paragraph  5  of  our  answer, 
provided  that  they  do  not  interfere  with  the  path- 
way, A  D  C"  (a  footway).    These  being  the  allega- 
tions of  the  parties,  the  evidence  for  the  informant 
and  plaintiffs  was  as  follows :  In  the  first  place,  the 
proceedings   between    Captain    Blakely  and   the 
Vestry  of  Greenwich  in  1864,  were  proved,  and 
from  those  proceedings  it  appears    that  in   the 
clearest  and  most  unmistakable  terms  Captain 
Blakely,  as    an    inducement  to  the    Greenwich 
vestry  to  consent  to  the  deviation  inland   of  a 
public  footpath,  which  ran  along  or  near  'to  the 
bank  of  the  river  Thames,  had  stated  that  he  pro- 
posed and  intended,  if  the  old  footway  were  stopped 


up  and  diverted  in  another  line  proposed  by  him, 
u>  give  and  make  a  new  roadway  to  the  waterside 
forty  feet  iu   width   between  the  places  marked 
with   the   letters    D    and    E    respectively   on    a 
certain  plan  referred  to,  and  to  throw  the  same 
open  to  the  public.     Tbe  vestry,  in  equally  clear 
and    unmistakable   terms,   made   their   atssent  to 
the  proposed  divors'on  of  the  old  footway  subject, 
amoncrst  other  things,  to  the  proposed  new  niad- 
way  being  formed  and  thrown  open  to  the  public, 
with  free  access  to  and  from  tbe  river  Thames  to 
the  full  extent  of  the  said  width  of  forty  feeu 
This  fact  is  undoubtedly  a  most  important  start- 
ing point  for  the  appellants.     It  establishes,  at 
the  very   least,  a  moral   obligation   upon  Cant. 
Blakely  to  make  and  throw  open  to  the  public 
the    road   in   question,   and   it   indicates    in    tbe 
strongest  manner  that  could  well  be  conceived, 
the  existence  on  his  part  at  the  time  of  the  <in%' 
mu8  dedicandi.     It  tends,  therefore,  to  screngtiien 
and  give  point  and  force  to  any  evidence  of  user . 
by  the  public  of  the  road  when   made.     Bat  it 
must  not  be  pressed  too  far.    The  public  were  not 
and  could  not  be  parties  to  tbe  bargain.    Tbe 
making  of  the  road,  though  an   inducement  to 
the  vestry  to  consent  to  the  diversion  of  the  foot- 
path, was  not  and  could  not,  looking  to  the  pro- 
visions of  the  Highway  Act  (5  A  6  Will.  4,  c.  60),  be 
made  a  condition  of  such  diversion.    The  arrange- 
ment was  not  even  put  before  the  court  of  quarter 
sessions,  which  under  the  Highway  Act  had  to 
approve,  and  did  approve,  of  the  diversion  solely 
upon  the  consideration  of  the  ad  vantages  of  the  sub- 
stituted footpath,  and  those  advant^es  tbe  public 
have    attained.     The     bargain     between     Capt. 
Blakely  and  the  vestry  may,  in   short,  explain 
duubtful  acts,  but  it  cannot  remove  the  necessity 
of  proof  that  the  road  in  question  has  been  in  fact 
thrown  open  to  the  public  and  used  by  them,  fur 
without  such  proof  the  existence  at  one  lime  of 
the  animus  dedicandi,  however  clearly  eatabltsbed, 
can  lead  to  no  inference  of  a  dedication.    [His 
Lordship  examined  the  evidence  upon  the  alleged 
dedication  of  the  road   to  the  pubiio    and   the 
public  user  of  the  road,  commenting   upon  its 
vagueness  and  insufficiency,  and  then  proceeded:] 
It  seems  to  us  that  the  result  of  the  evidence  fully 
i  accounts  for  the  little  reliance  placed  in  the  ooQEt 
below  upon  proof  of  any  dedication  to  the  public. 
We     cannot     think     that,    giving     tbe     fullest 
weight    to    the    intention    to    dedicate    evinced 
in    1864,  when  the  arrangement  with  the  vestiy 
was  made,  it  is   reasonable  to  hold   apon  soch 
vagiie  and  unsubstantial  evidence  as  that  adduced 
on  tbe  part  of  the  apfieilants  that  such  intentjoa 
was  actually  carried  out.     In  order  to  constitute 
a  dedication  binding  upon  the  owner  of  the  land, 
it  is  not  necessary  to  prove  that  tbe  parish  in 
whi'jh  the  road  alleged  to  be  dedicated  is  situate 
has  taken  lo  the  road  so  as  to  be  liable  to  repair 
it ;  but,  looking  to  the  importance  attributed  in 
1864  to  the  promised  road  by  the  vestry  of  East 
Greenwich,  an  additional  argument  against  any 
dedication  having  existed  in  the  present  case  is  to 
be   found  in  the  fact  that  after  1864  the  parish 
never  repaired  or  interfered  in  any  way  with,  and. 
as  far  as  is  shown  by  the  evidence,  never  raised  in 
any  shape  or  form  the  question  of  the  road  which 
their  officer  now  claims  for  the  pablia    The  affi* 
davits  of  Alfred  David  Lewis,  William  Heniy 
Welob,  Henry    Job  neon,    Benjamin   Wood,  and 
John  Wm.  Atkins,  filed  on  behalf  of  the  defeini* 
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ants,  explain  the  character  of  Buoh  user  as  there 
has  been  of  any  way  from  the  Thames  over  the 
defendants'  land,  and  farther  strengthen  the  view 
that  neither  as  regards  the  certainty  of  the  way 
nsed  or  the  persons  using  it,  has  there  been  any 
such  user  as  is  properly  required  to  create  a 
public  right  of  way.  Such  rights  have  been  held  in 
some  cases  to  have  been  acquired  by  user  of  not 
many  years'  continuance,  but  in  those  cases  the 
way  itself  has  been  clearly  defined  and  the  charac- 
ter of  the  user  left  no  doubt  as  to  the  intention  to 
dedicate  by  the  owner  of  the  land  over  which  the 
way  ran,  and  the  assertion  of  right  on  the  part  of 
the  public;  but  here  everything  is  left  vague  and 
uncertain.  Time,  place,  termini,  extent  of  user, 
persons  using,  and  all  matters  requiring  clear 
proof,  are  either  scarcely  proved  at  all,  or  are  even 
proved  in  a  manner  unfavourable  to  the  inference 
of  the  existence  of  a  public  right,  and  we  are  of 
opinion  that  the  appellants  have  failed  to  make 
out  any  title  to  relief,  and  that  the  appeal  should 
be  dismissed  with  costs. 

Jaues,  L.  J. — The  question  whether  there  can  be 
a  dedication  of  a  highway  to  the  public  by  a  lessee 
we  have  left  untouched,  to  be  dealt  with  when  it 
arises. 

Appeal  aceordvngly  dismissed  vritk  costs. 

Solicitor  for  the  appellants,  W.  Bristow. 
Solicitor  for  the  respondents,  Marh  Shephard, 
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March  26,  27,  and  28, 1879. 

(Before  Mellor  and  Lush,  JJ.) 

HoTLE  (app.)  V,  HiTCHMAN  (rcsp.).  (a) 

AduUercUion — Quality — Prejudice  of  purchaser — 
Sale  to  inspector — 33  ^  39  Vict.  c.  63,  s.  6. 

The  offence  created  by  sect.  6  of  the  Sale  of  Food 
and  Dmgs  Act  1875,  viz.,  ihe  sale  of  an  article 
which  is  not  of  the  nature,  substance^  and  qualify 
of  the  article  demtjinded  by  ihe  purchaser ,  does  not 
depend  upon  any  pecuniary  orpei'sonal  prejudice 
to  the  purchaser,  but  is  committed  in  the  case  of 
a  sale  to  an  inspector  appointed  under  sect.  13  to 
carry  out  the  provisions  of  the  Act,  if  an  ordi' 
nary  customer  would  have  been  prejudiced  by  such 
a  sale  to  him. 

This  was  a  case  stated  by  a  metropolitan  stipen- 
diary magistrate  for  the  opinion  of  the  court  under 
21  &  22  Vict.  c.  43. 

The  respondent  Hitchman  was  summoned  on 
the  complaint  of  Hoyle,  an  inspector,  under  the 
Sale  of  Food  Act  1875  (38  &  39  Vict.  c.  63),  for 
that  he  "  on  the  13th  Sept.  1878,  within  the  metro- 
politan police  district,  did  sell,  to  the  prejudice  of 
the  said  John  Hoyle,  a  certain  article  of  food — to 
wit,  milk,  which  was  not  of  the  nature,  substance, 
and  quality  oF  the  article  demanded  by  the  said 
John  Hoyle,  contrary  to  the  statute  38  &  39  Vict. 
c.  63." 

On  the  1th  Oct.  last  the  case  was  heard  by  Sir 
James  Ingham,  the  chief  magistrate  of  the  police- 
courts  of  the  metropolis. 

The  appellant  was  the  inspector  of  nuisances  of 
the  Boara  of  Works  for  the  St.  Giles's  district,  in 
the  county  of  Middlesex,  and  was  also  the  inspector 

~U)  Beported  by  UrW.  McKbllar.  Esq.,  Barrister-at  Law.      1        The  provisoes  do  not  apply  tO  this  Case, 


duly  appointed  under  the  13th  section  of  the  Sale 
of  Food  and  Drags  Act  1875.  He  went  on  the 
13th  Sept.  last  to  the  respondent's  shop  and  asked 
for  half  a  pint  of  milk,  and  upon  being  told  that 
the  price  was  Hd.  he  paid  that  sum  out  of  money 
belonging  to  the  said  board,  for  wbich  he  had  to 
account,  and  took  possession  of  the  milk. 
Directly  after  the  purchase  was  completed  he 
told  the  respondent's  shopman  that  he  was  an 
inspector  of  nuisances  and  an  inspector  under  the 
Sale  of  Food  and  Drugs  Act  1875,  and  that  it  was 
his  intention  to  have  the  milk  analysed  by  the 
public  analyst,  whom  he  named.  He  then  offered 
to  diride  the  milk  into  three  parts,  and  did,  in 
fact,  so  divide  it,  and  sealed  up  such  parts,  as  re- 
quired by  the  Act.  One  part  he  delivered  to  the 
shopman,  and  the  remaining  two  parts  he  took 
away  with  him,  and  delivered  one  of  them  to  Dr. 
Redwood,  the  public  analyst,  and  produced  the 
third  part  on  the  hearing  of  the  case.  The  milk 
so  purchased  was  found  by  the  public  analyst  to 
contain  76  parts  milk  and  24>  parts  water, 
which  water  had  been  added  to  the  milk 
after  it  came  from  the  cow.  On  cross-examina- 
tion by  the  respondent  the  appellant  stated  that 
he  was  not  prejudiced,  and  that  no  injury  had  been 
done  to  him  personally. 

The  respondent  submitted  that  no  offence  had 
been  established  under  the  6th  section  of  the  Acf, 
an  the  milk  pold  was  not  sold  to  the  prejudice  cf 
the  purchaser.  The  magistrate  found  that  the 
appellant  demanded  milk;  that  the  article  sold 
was  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded,  as  it  was,  in  fact,  milk  and 
water,  and  not  milk ;  that  the  appellant  at  the 
time  when  he  purchased  the  milk  had  no  know* 
ledge  as  to  whether  the  milk  which  the  respondent 
sold  to  him  was  adulterated  or  not;  that  no 
notice  of  any  kind  was  given  to  him  that  the 
article  sold  was  milk  and  water  and  not  milk. 
Had  the  purchase  in  this  case  been  by  one  of  the 
ordinary  customers  of  the  respondent,  the  offence 
mentioned  in  the  Act  would,  in  the  magistrate's 
jadgmenu,  have  been  committed.  He,  however, 
dismissed  the  summons,  because  he  thought  that, 
although  the  appellant  did  not  get  the  article  he 
paid  for,  the  sale  was  not,  in  the  circumstances 
mentioned,  a  sale  to  the  prejudice  of  the  purchaser 
withiu  the  meaning  of  the  Act,  as  the  milk  was 
purchased  by  an  inspector  for  the  purpose  of 
analysis  only. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  magistrate  was  right  in  point  of  law 
in  dismissing  the  summons. 

By  the  sale  of  Food  and  Drugs  Act  1875  (38  & 
39  Vict.  c.  63),  s.  3,  the  mixing  of  ingredients 
injurious  to  health  in  any  article  of  food  with 
intent  to  sell  the  same,  and  the  sale  of  the  same, 
are  made  offences. 

Sect.  4  deals  in  the  same  way  with  the  mixing 
of  ingredients,  so  as  to  affect  the  quality  or 
potency  of  drugs. 

Sect.  5  exempts  from  conviction  under  the  two 
previous  sections,  when  absence  of  knowledge  is 
proved. 

By  sect.  6 : 

No  person  shall  sell  to  the  prejudice  of  the  pnrohaaer 
anv  article  of  food  or  any  drag  wbioh  is  not  of  tne  nature, 
substance,  and  quality  of  the  article  demanded  by  such 
purchaser. 
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By  pect.  13 : 

Any  medical  ofSoer  of  health,  inspector  of  noiBances, 
or  inspector  of  weights  and  measxires,  or  any  inspector  of 
a  market,  or  any  police  constable  nnder  the  direction, 
and  at  the  cost  oi  the  local  authority  appointing  such 
officer,  inspector,  or  constable,  or  charged  with  the 
execution  of  this  Act,  may  procure  any  sample  of  food  or 
drags,  and  if  he  srspcct  the  same  to  have  been  sold  to 
him  contrary  to  any  provision  of  this  Act,  shall  submit 
the  same  to  bo  analysed  by  the  analyst  of  the  district  or 
place  for  which  he  acts ;  or  if  there  be  no  such  analyst 
then  acting  for  such  place,  to  the  analyst  of  another 
place ;  and  such  analyst  shall,  upon  receiving  payment 
as  is  provided  in  the  last  section,  with  all  convenient 
speed  analyse  the  same  and  give  a  certificate  to  such 
officer,  wherein  he  shall  specify  the  result  of  the  analysis. 

By  sect.  14 :  ^ 

The  person  purchasing  any  article  with  the  intention  of 
submitting  the  same  to  analvsis,  shall,  after  the  purchase 
shall  have  been  completed,  forthwith  notify  to  the  seller 
or  his  agent  selling  tiio  article,  his  intention  to  have  the 
same  analysed  by  the  public  analyst,  and  shall  offer  to 
divido  the  article  into  throe  parts,  to  be  then  and  there 
separated,  and  each  part  to  be  marked  and  scaled,  or 
fastened  up  in  such  manner  as  its  nature  will  permit ; 
and  shall,  if  required  to  do  so,  proceed  accordingly,  and 
shall  deliver  one  of  the  parts  to  the  seller,  or  his  agent. 

By  sect.  1 7  : 

If  any  such  officer,  inspector,  or  constable,  as  above 
described,  shall  apply  to  purchase  any  article  of  food  or 
any  drug  exposed  to  sale,  or  on  sale  by  retail  on  any 
premises  or  in  any  shop  or  stores,  and  shall  tender  the 
price  for  the  quantity  which  he  shall  require  for  the 
purpose  of  analysis,  not  being  more  than  shall  be 
reasonably  requisite  ;  and  the  person  exposing  the  same 
for  sale  shall  refuse  to  sell  the  same  to  such  officer, 
inspector,  or  constable,  such  person  shall  be  liable  to  a 
penalty  not  exceeding  101. 

March  26. — Poland  for  the  appellant. — The 
Question  here  raised  involves  the  whole  object  of 
tne  statate.  If  the  magistrate's  decision  is  upheld 
the  legislation  on  this  subject  must  be  a  dead 
letter.  The  words  "  to  the  prejudice  of  the  pur- 
chaser "  were  inserted,  as  clearly  appears  from  the 
various  sections,  merely  to  protect  a  tradesman 
who  sells  an  article  different  in  nature,  substance, 
or  qualitv  from  that  demanded,  but  of  equal  or 
greater  value,  so  as  not  to  prejudice  the  purchaser. 
[Lush,  J. — Sects.  13,  14,  and  17  expressly  provide 
for  sales  to  an  inspector.  Mbllor,  J. — Let  us 
hear  what  can  be  said  on  the  other  side.] 

Mo7'tcni  Smith  for  the  respondent. — This  case 
was  stated  in  deference  to  a  remark  ascribed  to 
tl^  Lord  Chief  Justice  during  the  argument  of  a 
case  concerning  the  adulteration  of  whisky,  which, 
although  it  appears  in  some  of  the  daily  and 
weekly  papers,  is  not  contained  in  either  of  the 
legal  reports  of  the  case  (Sandys  v  Smalls  L.  Rep. 
3  Q.  B.  Div.  449 ;  39  L.  T.  Rep.  N.S.  118) ;  and  the 
magistrate's  decision  is  supported  by  the  majority 
of  five  out  of  seven  judges  of  the  Scotch  Court  of 
Justiciary  in  a  case  of  alleged  adulteration  of 
cream  (Davidson  v.  McLeod,  Cases  decided  in  the 
Court  of  Justiciary  1877-8,  4th  serfes,  vol.  5,  part 
22 ;  also  reported  in  the  Justice  of  the  Peace  of 
19th  Jan.  1878),  in  which,  although  other  points 
are  discussed,  two  at  least  of  the  judges  based 
their  decisions  on  the  ground  of  the  impossibility 
of  an  inspector  being  prejudiced  by  such  a  sale. 
They  were  of  opinion  that  the  sections  relating  to 
sales  to  inspectors  applied  only  to  sales  nnder 
sects.  3  and  4  of  art'cles  injurions  to  health. 
[Lush,  J. — It  surely  cannot  be  that  sect.  17  applies 
only  to  sales  under  those  two  sections.  The 
words  aro  "  to  purchase  any  article  of  food  or  any 
drug  exposed  to  sale.*']     These  words  "  to  the 


prejudice  of  the  purchaser"  appear  here  for  the 
first  time  in  the  legislation  on  this  subject ;  and 
this  same  Act  for  the  first  time  compels  sales  to 
inspectors ;  it  may  be  therefore  that  it  was  in- 
tended to  enable  an  inspector  to  procure  a  con- 
viction only  for  the  sale  of  deleterious  compounds. 
[Lush,  J. — Your  contention  must  extend  to  the 
purchase  of  an  article,  not  injurious  to  health,  by 
an  ordinary  customer,  for  a  charitable  or  any 
other  than  a  personal  purpose.]  Possibly:  but 
the  words  "  to  the  prejudice  of  the  purchaser"  do 
not  convey  the  meaning  suggested  by  the  appel- 
lant, and  some  weight  should  ho  given  to  them. 
[Lush,  J. — Without  these  words,  ii  might  be  said 
it  was  an  offence  to  sell  a  superior  article  to  that 
demanded.]  A  bond  fide  purchaser  might  be  pre- 
judiced even  then,  if  he  got  an  article  of  a  nature 
he  did  not  want. 

March  27. — Poland  in  reply. — The  decision  ol 
this  court  in  Sandys  v.  Small  does  not  involve 
this  point,  and  there  is  nothing  in  the  judgments 
relating  to  it.  There  is  another  case  of  Sandys  y, 
Markkam  (41  J.  P.  62)  in  which  an  adulteration 
of  mustard  was  discussed  before  Mellor  and  Lush, 
JJ.  The  CMse  was  remitted  to  the  justices  on 
another  point,  but  the  prejudice  to  the  inspector 
was  there  assumed.  So  it  was  in  a  case  of  lard, 
before  Kelly,  C.B.  and  Pollock,  B.  (Book  v.  Hopley^ 
L.  Rep.  3  Ex.  Div.  209).  The  effect  of  Davidson 
V.  M*Leod  is  merely  that  the  tradesman,  having 
sold  cream  when  cream  was  demanded  of  him, 
could  not  be  convicted  under  this  section,  because 
his  cream  was  not  the  richest  kind  of  cream.  The 
majority  of  the  judges,  although  they  overrule 
the  conviction,  were  opposed  to  the  contention 
that  an  inspector  could  not  be  prejudiced  under 
this  section.  Cur.  adv.  viUL 

March    28. — Mellor,    J. — In  the  special   case 
stated  by   Sir  James  Ingham,  which  has   been 
argued  on  the  last  two  days,  concerning  a  question 
as  to  what  is  an  offence  within  the  6th  section  of 
the  Sale  of  Food  and  Drugs  Act  1875,  we  are  new 
prepared  to  deliver  our  judgment.    The  question 
for   us  is  a  very  narrow  one,   for    it  is  found 
expressly  in  the  case  that,  had  the  purchaser  of  the 
milk  therein  described  been  by  one  of  the  ordi- 
nary cns^^omers   of  the   respondent,   the  offence 
created  by  this  section  would  have  been  committed. 
The  magistrate  also  finds  that  the  purchaser  was 
duly  constituted  as  the  inspector  under  the  13th 
section  for  the  purpose  of  carrying  out  the  pro- 
visions of  the  Act ;  but  he  dismissed  the  summons 
because  he  thought  that^  the  milk  having  been 
purchased  by  the   inspector  for  the  purpose  of 
analysis  only,  the  respondent  did  not  sell  it  to  the 
prejudice  of   the  purchaser  within  the   meaning 
of    the  section.      Therefore,    it   seems  that  the 
only  ground  on    which  the  magistrate  had  dis- 
missed the  complaint  was,  that  the  purchaser  was 
not  ^'prejudiced  "  by  the  sale  of  the  milk  to  him.  That 
gives  rise  to  the  question  whether  the  "prejudice** 
contemplated  by  the  6th  section  is  a  pecuniary 
prejudice.     Such  a  view  of  the  Act  would,  in  my 
judgment,  absolutely  nullify  its  beneficial  effect. 
For  if  the  meaning  of  the  enactment  is  that  the 
offence  cannot  be  complete  without  its  being  "to 
the  prejudice  of  the    purchaser,"    it    is    hardly 
possible  that  the  offence  should  be  brought  home 
to  anyone.      And  this  observation,  in  my  vieir, 
goes  far  to  show  that  this  oonstruction  cannot  be 
the  right  one.     So  far  as  authority  is  coticemed, 
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there  is  no  direct  decision  in  faronr  of  such  a  view, 
and  indeed,  in  the  English  coarts,  there  is  hardly 
any  authority  upon  the  point.  For,  in  the  first  of 
the  two  cases  in  this  court  referred  to,  the*  mus- 
tard case  {Sandys  v.  Markham),  my  hrother  Lush 
distinctly  said  that,  in  his  Tiew,  if  the  article  were 
adulterated,  it  must  be  presumed  that  it  was  "  to 
the  prejudice  of  the  purchaser,"  and  I  could  not 
have  dissented-  from  that  opinion  or  I  should  not 
haye  concurred  in  sending  the  case  down  to  be  re- 
stated on  the  other  point.  And  as  to  the  other 
case  {Sandys  t.  Small),  no  doubt  in  the  course  of 
the  argument  the  Lord  Chief  Justice  made  some 
such  remark,  but  not  by  way  of  a  decided  dictum, 
and  rather  by  way  of  query  or  suggestion,  and  the 
decision  went  upon  the  otper  point,  so  that  there 
is  no  authority  in  the  English  courts  in  favour  of 
the  view  now  presented.  There  is,  however,  ihe 
decision  of  the  Court  of  Session  in  Scotland 
{Davidson  v.  M*Leod),  and  if  the  judges  had  con- 
curred in  that  view  we  should  have  been  reluctant 
to  give  a  decision  contrary  to  their  judgment. 
But,  out  of  seven  judges,  two  of  them  dissented 
from  the  decision  altogether,  and  two  more  appear 
to  have  declined  to  adopt  this  view,  so  that  the 
majority  of  the  Court  do  not  appear  to  have 
entertained  the  view  now  presented  to  us,  and  (if 
I  may  presume  to  say  so)  I  am  not  prepared  to 
hold  that  their  actual  decision  upon  the  case 
before  them  was  erroneous ;  indeed,  the  inclina- 
tion of  my  mind  is  to  go  along  with  the  majority 
of  the  Scotch  judges  in  the  conclusions  they 
arrived  at.  But  two,  at  least,  even  of  the  majority 
who  concurred  in  the  decision,  appear  to  have  dis- 
sented from  the  view  that  pecuniary  prejudice  to 
the  purchaser  is  essential  to  constitute  the  offence, 
and  one  of  them  said  that  such  a  view  would 
nullify  the  oneration  of  the  Act.  Therefore,  in  this 
diversity  of  opinion  as  to  the  meaning  of  the  words 
"  to  the  prejudice  of  the  purchaser,*'  it  cannot  be 
said  that  the  weight  of  judicial  authority 
is  against,  and  I  rather  think  it  is  in  favour  of,  the 
view  which  we  have  arrived  at  after  the 
best  consideration  we  can  give  to  the  ques- 
tion as  to  the  true  construction  of  the  enactment. 
It  is  quite  general  in  its  terms,  and  its  terms  are 
very  large,  nor  is  there  anything  to  limit  them — 
"  if  any  one  shall  sell,  to  the  prejudice  of  the  pur- 
chaser, any  article  of  food  not  of  the  nature,  sub- 
substance,  or  quality  of  the  article  demanded  by 
the  purchaser."  There  is  nothing  to  limit  the 
application  of  the  enactment  (as  some  of  the 
Scotch  judges  seem  to  have  supposed)  to  articles 
deleterious  in  their  nature.  And  in  several  of  the 
sections  (13  to  1 7)  provisions  are  made  for  pur- 
chases by  public  officers  for  the  purposes  of 
analysis  ana  prosecution,  assuming  that  if  the 
article  is  found  to  be  adulterated  the  offence  will 
have  been  committed.  It  would  be  stranse 
indeed  if  all  these  provisions  were  to  be  made 
nugatory  by  a  construction  which  would,  in  effect, 
come  to  this — that  proceedings  could  only  be 
taken  by  private  individuals.  Here  the  purchase 
was  maHe  by  the  inspector  under  those  sections ; 
but  surely  the  case  must  be  treated  as  though  the 
purchase  had  been  by  a  private  individual.  Now, 
m  the  case  of  a  private  individual  no  one  could 
dispute  that  in  such  a  case  as  this  the  offence 
would  have  been  completed ;  and  the  magistrate 
has  so  found  in  fact.  That  being  so,  what  diffe- 
rence can  it  make  as  to  the  nature  of  >ihe 
offence  that  the  purchase  was  by  an  officer  on 
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behalf  of  the  public  and  furnished  with  public 
money  for  the  purpose  P  If  the  purchaser  asks 
for  a  certain  article  and  gets  an  article  which  by 
reason  of  some  admixture  of  a  foreign  article  is 
not  of  the  nature  or  quality  of  the  article  he  asks 
for,  he  is  necessarily  *'  prejudiced ;  "  and  how  can 
the  fact  that  the  purchase  is  not  with  his  own 
money  at  all  affect  the  question  of  the  commission 
of  the  offence  P  The  offence  intended  to  be  pre- 
vented by  the  Act  was  the  fraudulent  sale  of 
articles  adulterated  by  the  admixture  of  foreign 
substances  which  would  necessarily  be  to  the  "  pre- 
judice of  the  purchaser ;  "  and  those  words  were 
mserted  only  to  require  that  such  an  adulteration 
should  be  shown  to  have  been  made.  Taking  all 
these  matters  into  consideration,  I  cannot  bring 
my  mind  to  the  conclusion  that  in  such  a  case  as 
this  the  offence  is  less  complete  merely  because  the 
monej  with  which  the  purchase  was  made  was  not 
the  money  of  the  purchaser,  which  must  be  wholly 
immaterial  to  the  seller,  and  cannot  affect  the 
offence  he  has  committed.  I  come,  therefore,  to 
the  conclusion  that  the  magistrate  was  wrong  in 
dismissing  the  case  oh  that  ground,  and  therefore, 
that  the  case  must  be  remitted  to  him  to  be  deter- 
mined on  the  evidence  as  to  the  offence  alleged  to 
have  been  committed. 

Lush,  J. — The  6th  section  of  this  Act  has  given 
rise  to  a  judicial  difference,  which  has  materially 
crippled  the  effect  of  this  useful  law.  The  magis- 
trate had  high  authority  for  his  decision  in  the 
judgments  of  the  Justiciary  Court  in  Scotland  in 
the  case  referred  to,  although  the  only  dictum  in 
the  English  courts  suggested  in  its  favour  is  that 
of  the  Lord  Chief  Justice,  which  does  not  appear 
in  the  Brcports.  What  appears  in  my  Lord's 
judgment  in  Sandys  v.  Small  I  entirely  concur  in. 
He  says :  "  The  provisions  of  the  Act  were  in- 
tended to  apply  to  adulterations  of  a  cladestine 
character,  which  operate  to  the  prejudice  of  the 
purchaser.  The  provisions  of  the  6th  section 
seem  to  me  to  apply  to  cases  where  a  seller  pro- 
fesses to  sell  to  the  purchaser  an  article  as  bemg  of  a 
certain  denomination,  whereas  the  article  has  been 
altered  by  an  admixture  of  some  other  ingredients, 
and  it  seems  that  when  the  article  is  so  altered, 
this  must  be  considered  to  have  been  done  to  the 
prejudice  of  the  purchaser,  unless  it  is  duly  and 
sufficiently  brought  to  his  knowledge."  This  does 
not  at  all  imply  that  an  inspector  could  not  under 
any  circumstances  be  prejudiced.  In  Sandys  v. 
Markham^  I  seem  to  have  expressed  an  opinion 
that  it  is  a  matter  of  no  consequence  with  what 
object  an  article  is  purchased,  and  unless  we 
entertained  that  opinion  we  should  scarcely  have 
sent  the  case  back  to  the  justices.  I  have  care- 
fully studied  the  Scotch  case,  and  I  think  myself 
that  the  majority  of  the  judges  arrived  at  a  correct 
conclusion,  out  I  must  di&r  from  many  of  the 
reasons  they  give.  The  cream  sold  in  that  case 
was  poor,  but  it  was  really  cream ;  here  milk  was 
demanded,  and  the  article  sold  was  milk  and 
water.  This  of  itself  is  sufficient  reason  for  our 
not  deciding  this  case  as  that  was  decided.  But 
some  of  the  judges  thought  that  this  6th  section 
could  not  apply  to  a  purchase  by  a  public  officer, 
and  in  this  I  cannot  concur.  The  object  of  the 
Act  is  to  prevent  adulteration,  and  for  that 
purpose  a  machinery  is  provided  for  the  detection 
of  offences.  Sects.  13,  14,  and  17  relate  to  an 
official  buyer,  who  is  to  act  in  the  interest  of  the 
public;  he  is  to  go  to  tradesmen's  shops  as  a 
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buyer,  and  is  to  take  proceedin[j^B  for  an  offence. 
19ow,  what  is  the  offence  for  which  he  is  to  pro- 
ceed P  Why,  the  sale  of  the  article  to  this  very 
man;  yet  it  is  said  that  such  a  sale  is  not  an 
offence.  To  my  mind,  it  is  unquestionably  clear 
that  the  words  "  to  the  prejadioe  of  the  purchaser" 
cannot  exclude  from  the  operation  of  the  Act  a 
sale  to  an  inspector.  It  is  stated  by  one  of  the 
judges  in  the  Scotch  case,  that  these  sections  as 
to  a  public  buyer  apply  only  to  sects.  3  and  4;  but 
there  are  no  words  so  to  limit  them,  and  I  cannot 
think  it  was  intended  to  do  so.  The  words  "  to 
the  prejudice  of  the  purchaser,"  or  some  others 
like  them,  were  necessary  here  to  protect  a  seller 
from  committing  an  offence  who  gave  a  purchaser 
something  better  than  that  demanded  of  him. 
The  offence  under  the  6th  section  consists  not  in 
sellinff  something  different  from  that  which  is 
asked  for,  but  in  fraudulently  handing  over  to  the 
buyer  something  to  his  prejudice ;  and  it  matters 
not  who  the  buyer  is,  nor  what  is  his  object. 
This  is,  in  my  opinion,  the  clear  effect  of  the  Act, 
and  we  must  remit  the  case  to  the  magistrate  for 
his  fhrther  consideration. 

Judgment  for  (vppeUamJt. 

Solicitor  for  f^pellant,  /.  He/Mry  Jones. 
Solicitor  for  respondent,  W.  T.  Bickeita. 


Menday,  Ma/rch  81, 1879. 
(Before  Cockbu&n,  O.J.  and  Mbllok,  J.) 

BSG.    V.    YlCAB   AKD    OHUaCHWASDENS    OF 

Tottenham,  (a) 

Veitry  meeting^ — Summoning  authority— Hour  of 
meebvng — Right  of  parishioner. 

The  vicar  and  churchwardens  of  a  parish  decUned 
to  enter  upon  the  notice  paper  of  a  vestry  meeting 
a  notice  of  motion  hy  a  parishioner  thai  future 
meetings  should  be  held  in  the  evening. 

Eeldf  upon  a  r%defor  a  mandamus  to  compel  ihem 
to  do  so,  thai  the  summoning  authority  had  power 
to  fix  the  time  of  eaeh  vesWy  meeting ;  and  thai 
there  was  no  duty  to  aXtow  notice  of  a  motion 
which  could  not  have  any  effect. 

This  was  a  role  nisi  obtained  at  the  instance  of 
Mr.  Edward  Maitland,  a  resident  and  ratepayer  of 
the  parish  of  Tottenham,  Middlesex,  calling  upon 
the  Kev.  A.  Wilson,  the  vicar  of  the  said  parish, 
and  the  churchwardens  to  show  cause  why  a  writ 
of  mandamus  should  not  issue,  directed  to  them, 
commanding  them  or  such  of  them  to  whom  the 
same  shoula  of  right  belong  to  cause  notice  of  the 
following  motion  to  be  inserted  in  the  notice  paper 
of  the  next  vestry  meeting  of  the  said  parish,  that 
is  to  say,  "  To  be  moved  by  Mr.  Edward  Maitland, 
that  the  hour  for  holding  the  meetings  of  the 
vestry  of  the  parish  of  Tottenham  be  7  o'clock  in 
the  evening." 

It  appeared  from  the  affidavit  of  the  applicant 
that  it  had  been  usual  to  hold  the  vestry  meetings 
in  this  parish  at  seven  o'clock  in  the  evening  until 
the  8th  Nov.  1877,  on  which  occasion  there  was  a 
disturbance,  and  the  vicar,  who  occupied  the 
chair,  adjourned  the  vestry.  The  adjourned 
meeting  was  held  on  the  22nd  Nov.,  at  eleven 
o'clock  in  the  morning. 

In  answer  to  a  letter  from  the  applicant,  asking 
to  have  the  vestry  meetings  held  as  before  at 
seven  in  the  evening,  the  vicar  wrote  on  the  28th 

(a)  B«ported  by  H.  W.  McKjolaa,  Eiiq.,  Bonrister-ftt-Law. 


Feb.  1878  iAiat  he  had  come  practically  to  the  oon- 
olusion  that  morning  vestry  meetings  were  much 
more  conducive  to  order  and  despatch  of  buaineas 
than  the  latter. 

Subsequently,  at  a  meetins  of  the  ratepayers, 
it  was  resolved  that  it  was  desirable  aU  future 
vestry  meetings  should  be  held  at  seven  o'clock 
in  the  evening;  and  a  deputation  was  appointed 
to  wait  upon  tne  vicar  and  churchwardens. 

On  the  23rd  March  1878  the  vicar  declined  to 
receive  the  deputation,  on  the  ground  that  the 
speakers  at  the  meeting  seemed  to  have  pr^adged 
the  question  of  the  proper  authority  for  calling 
vestnes  and  regulating  their  proceedings. 

A  requisition  was  afterwards  made  to  tne  oharoh- 
wardens  by  the  ratepayers  to  summon  a  veatry 
meeting  to  consider  the  question,  but  no  notice 
was  taken  of  it. 

On  the  20th  July  1878  a  formal  request  was 
made  to  the  vestry  clerk  by  several  ratepayers  to 
insert  in  the  notice  paper  for  the  next  veatry 
meeting  a  notice  of  motion  in  the  words  men- 
tioned in  the  rule;  to  which  the  veatr^  cleric 
answered  that  the  request  had  been  submitted  to 
the  vicar  for  insertion,  and  rejected  by  him. 

On  the  7th  Dec.  1878  the  applicant  wrote  to  the 
two  churchwardens  asking  why  this  notioe  of 
motion  was  not  included  in  the  notioe  paper  for 
the  vestry  meeting  held  on  the  26th  Sept.,  or  for 
that  to  be  held  on  the  12th  Dec  In  answer  to 
these  letters,  one  of  the  churchwardens  referred 
the  applicant  to  the  vicar ;  and  the  other  said  the 
vicar  claimed  the  right  of  framing  the  notices  of 
vestry,  and  therefore  he  (the  chiux^hwarden)  had 
no  voice  in  the  matter. 

After  some  further  correspondence,  on  the  19th 
Dec.  1878,  the  vicar  wrote  a  letter  to  the  appli- 
cant's solicitors,  in  which  he  said :  **  I  claim  as  of 
right  to  name  the  day  and  hour  for  holding 
vestries,  and  determining  agenda:  Mr.  Maitland 
claims  that  the  right  belongs  to  the  parishioners. 
This  is  the  issue."  He  also  mentioned  in  this 
letter  that  he  had  received  a  memorial  signed  bj 
a  very  large  number  of  influential  parishioners 
requesting  him  to  accede  to  the  request  for 
evening  vestry  meetings. 

PhdUimore,  on  behalf  of  the  vicar  and  chnrdi- 
wardens,  showed  cause. — ^The  Ist  section  of  58 
Geo.  3,  c.  69,  requires  three  days'  notioe  on  the 
church  door  of  the  place  and  hour  of  holding  a 
meeting  of  the  inhabitants  in  vestry,  of  or  for  any 
parish,  and  of  the  special  purpose  thereof ;  and  the 
2nd  section  recognises  tne  right  of  the  rector  or 
vicar  to  preside.  By  7  WiU.  4&1  Yict.  o.  45,  s.  3, 
"  no  such  notice  of  holding  a  vestry  shall  be  affixed 
to  the  principal  door  of  such  church  or  chapel, 
unless  the  same  shall  previously  have  been  signed 
by  a  churchwarden  of  the  church  or  chapel,  or  bv 
the  rector,  vicar,  or  perpetual  curate  of  tnxii 
parish,  on  by  an  overseer  of  the  poor  of  such 
parish."  The  case  of  Bex  v.  Archdeacon  of 
Chester  (b  A.  &  E.  342),  is  an  authori^  that  a 
chairman  ^f  a  vestry  meeting  may  appoint  a  oon- 
venient  p^ce  for  taking  a  poll ;  and  Lord  Denman 
said,  at  p. /345,  "  But  tnose  who  summon  a  meet- 
ing of  thi^  kind  must  necessarily  lay  down  some 
ortier  for  the  proceedings."  In  another  case,  Reg, 
V.  UOjyly  (12  A  &  E.  139,  158),  Lord  Denmsn 
said :  'V  Stat.  58  Gfeo.  3,  c.  69,  s.  1,  requires  notioe  of 
the  v/>stry  to  be  given,  but  does  not  say  who  is  to 
give;  it.    We  are  of  opinon  that  the  leetor  is  the 
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fit  person ;  he  is  ftfe  the  head  of  the  parish  for  this 
purpose."  These  statutes  and  authorities  eo  far 
to  show  that  the  persons  who  have  a  right  to 
summon  a  yestry  meeting  must  be  competent  to 
fix  the  time  for  its  assembling ;  and  although  it 
may  be  that  a  parishioner  is  entitled  to  have  a 
notice  of  motion  in  the  agenda  paper,  the  vioar 
and  churchwardens  are  competent  to  disallow 
notice  of  any  proposed  resolution  which  would,  if 
passed,  be  of  no  edSeot. 

CJharles,  Q.C.  and  Otmvnghame  supported  the 
rule.---T1ie  question  raised  by  the  rule  is  whether 
a  majority  of  a  restry  meeting  may  not  fix  the 
hour  for  a  future  meeting ;  and  this  right,  if  it 
exists,  can  only  be  exercised  upon  notice  of 
motion.  It  may  be  admitted  tnat  no  single 
parishioner  can  claim  to  fix  the  time  of  a  vestry 
meeting,  but  when  assembled,  he  can  introduce 
a  discussion  as  to  future  meetings.  [CocKBinur,  G. 
J. — Is  it  not  a  fallacy,  upon  which  such  a  conten- 
tion must  be  based  P  A  vestry  is  not  in  con- 
tinuous existence,  it  is  summoned  by  the  act  of 
the  vicar  or  churchwardens.  How  can  one  vestry 
determine  at  what  time  another  vestry  shall  meet  f] 
The  Stat.  58  Geo.  8,  o.  69,  s.  1,  relates  to  a  "  vestry 
or  meeting  of  the  inhabitants  in  any  vestry  of  or 
for  any  parish,"  which  seems  to  assume  the  con- 
tinuous existence  of  the  body  which  is  to  meet  at 
a  vestry.  According  to  Dawe  v.  WiUiams  (2  Add. 
130),  vestries  are  to  be  called  by  the  church- 
wardens with  the  consent  of  the  m  mister ;  and  in 
Butt  V.  FeUowes  (3  Curt.  680)  on  referring  to  Dawe 
V.  WaUanu,  it  was  said  at  p.  696,  that  it  "  does  not 
establish  that  if  any  other  person  calls  a  vestry, 
it  is  not  a  legal  meeting."  In  the  argument  of 
Beg.  V.  D'Oyhf,  at  p.  148,  it  was  said  that  a  chair- 
man had  no  right  to  order  the  adjournment 
against  the  declared  wishes  of  the  meeting  itself. 
"  8tought<Ai  V.  EeynoldB  (2  Str.  1045)  has  never 
been  overruled ;  the  best  report  is  in  Fortescue 
(p.  168),  and  there  it  is  said, '  At  the  common  law 
andentlv,  the  sheriff  could  not  adjourn  the  county 
court ;  for  the  suitors,  not  he,  were  judges  of  it, 
though  now  the  law  has  put  that  power  in  him. 
But  in  this  case,  the  law  has  not  placed  it  in  any- 
one, wherefore  we  have  not  the  power  to  take  it 
from  those  who  have  it  to  place  it  in  those  who 
have  it  not.  And  even  supposing  the  vicar  had  a 
power  of  presiding,  it  does  not  follow  that  he  has 
the  power  of  adjourning.' "  In  the  same  way,  the 
discretion  which  primd  fade  exists  in  the  vicar 
and  ohurchwardens  as  to  the  time  of  meeting  may 
be  limited  by  a  durection  of  the  inhabitants  as  to 
their  future  meetings.. 

GocxBXTBN,  C.J. — It  seems  to  me  this  rule  must 
be  discharged.  It  is  necessary  that  a  vestry 
meeting  should  be  duly  summoned ;  but  whether 

af  the  mcumbei^t  alone  or  by  the  churchwardens 
one,  or  by  both  together,  it  is  not  material  for 
us  now  to  consider.  I  think  we  ought  not  to 
grant  a  mamdamiu  for  the  purpose  asked,  because 
the  summoning  power  must,  as  it  seems  to  me, 
include  the  right  to  fix  the  time  for  meeting.  It 
mav  well  be,  when  once  assembled,  that  it  is 
within  the  competence  of  the  vestry  to  adjourn  to 
any  hour  fixed  by  the  majority,  even  in  opposition 
to  another  hour  proposed  by  the  vicar  and  church- 
wardens ;  but  we  are  asked  to  compel  the  vicar  to 
give  notice  of  a  resolution  which  would  distinctly 
eprive  the  summoning  authority  of  the  power 
which  they  must  possess,  and  would  abrogate  their 
legal  right. 


Mellok,  J. — I  am  of  the  same  opinion.  Mr. 
Charles  admits  that  a  vestry  must  be  summoned 
every  time  it  assembles ;  and  this  must  be  by  the 
same  persons.  In  my  opinion  this  admission  is 
enougn  to  preclude  the  applicant  from  obtaining 
this  rule.  We  cannot  compel  notice  of  a  resolu- 
tion which,  if  passed,  could  not  be  carried  out. 

RuHe  cUschmrgecL 

Solicitors  for  applicant,  Brooke,  Tamner,  and 
Jenkins. 

Solicitors  for  respondent,  Peekham,  MaUland, 
and  Peekham.  

Wedneeday,  AprU  2, 1879. 

(Before  Cockbubit,  C.J.  and  Melloe,  J.) 

New  Bivee  CoMPAinr  (apps.)  v.  Islington 
Assessment  Committee  (resps.).  (a) 

Metropolitan  rating — Valuation  list  —  Inorecued 
value  of  hereditaments — Supplemental  list — 32 
4-  33  Vict.  c.  67,  ss.  43-47. 

The  second  Metropolitan  quinqitennial  valuation 
list  wnder  the  Valuation  {Metropolis)  Act  1869, 
s.  43,  came  into  force  in  AprU  1876.  During 
the  year  followina  some  new  houses  were  huUt^ 
te  which  the  ctppellants*  mains  in  existence  brfore 
the  beginning  of  the  year  were  connected  by 
means  of  service  pipes  belonging  to  the  owners  of 
the  houses. 

Held,  upon  a  ccue  stated,  that  the  increased  rents 
thereoy  receivahle  by  the  appellants  constituted 
an  alteration  which  had  taken  place  in  the 
matters  staled  in  the  valuation  Ust  within  sect. 
46,  so  as  to  increase  the  valucUion  Ust  for  the 
following  year. 

The  (Governor  and  Company  of  the  New  Biver 
duly  appealed  against  the  Supplemental  Valuation 
List  for  the  parish  of  St.  Mary,  Islington,  which 
was  made  and  deposited  on  the  31st  Ma^  1877 
under  the  Valuation  of  Property  (Metropolis)  Act 
1869  (32  &  33  Vict.  c.  67),  and  the  Court  of  General 
Assessment  Sessions,  held  at  the  Guildhall,  West- 
minster, on  the  14th  Feb.  1878,  on  the  trial  of 
the  appeal,  ordered  the  said  supplemental  list  to 
be  altered  by  reducing  the  gross  value  of  the  com- 
pany's property  in  the  said  parish  from  23,2502. 
to  22,612L,  and  the  rateable  value  from  20,7001.  to 
20,100{.  subject  to  the  opinion  of  the  High  Court  of 
Justice  (Queen's  Bench  Division)  on  the  following 
case: 

1.  In  1875,  pursuant  to  the  Valuation  of  Pro- 
perty (Metropolis)  Act  1869,  the  overseers  of 
the  parish  ot  St.  Mary,  Islington,  duly  made 
their  second  quinquennial  valuation  list  in  which 
the  land  occupied  by  the  water  mains,  pipes,  and 
reservoirs  of  the  said  New  Biver  Compsmj  in 
the  parish  of  St.  Mary,  Islington,  were  assessed 
as  follows : 

Qross  value  as  estimated  by  overseers,  and 
finally  determined  by  assessment  com- 
mittee     Je22,500 

Bate  of  deduction  per  cent. Hi 

Bateable  value  20,000 

2.  That  list  duly  came  into  force  on  the  6th  April 
1876,  and  the  company  have  since  paid  the  rates 
made  in  conformity  with  such  list. 

3.  Between  the  6th  April  1876  and  the  6th 
April  1877  a  certain  length  of  new  mains  had 
been  laid  by  the  company. 

4.  Between  the  6th  April   1876  and  the  6th 

(a)  Beported  by  M.  W.  MoKsliab,  Esq.,  Boxrister-at-Law. 
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April  1877  a  number  of  new  hoases  had  been 
built,  many  of  whioh  had,  in  that  interval,  been 
connected  by  means  of  service  pipes  with  mains  in 
existence  pnor  to  the  6th  April  1876. 

5.  The  service  pipes  from  the  mains  to  the 
houses  belong  to  the  owners  or  occupiers  of  the 
houses. 

6.  All  houses  in  the  parish  of  Islington  are 
supplied  with  water  by  the  New  Biver  Company, 
which  is  empowered  by  Act  of  Parlianent  to 
charg3  the  occupiers  at  the  rate  of  4Z.  per  cent, 
upon  the  annual  value  of  the  respective  houses. 

7.  A  large  number  of  new  houses  are  built 
and  connected  with  the  mains  every  year  within 
the  said  parish. 

8.  In  Feb.  1877  the  overseers  of  the  parish 
made,  pursuant  to  sect.  47  of  the  said  Act  of  Par- 
liament, a  provisional  valuation  list  containing 
the  gross  and  rateable  value  of  the  company's 
property  as  increased  in  value,  being  23,2^2. 
gross  and  20,7002.  rateable. 

9.  The  company  in  due  course  objected  to 
such  provisional  valuation  list,  but  the  assessment 
committee  confirmed  it. 

10.  On  the  31st  May  1877,  the  supplemental 
valuation  list  now  in  dispute  was  made  and  depo- 
sited by  the  overseers  pursuant  to  sect.  46  of  the 
said  Act,  and  in  it  was  embodied  the  provisional 
valuation  list  referred  to. 

11.  The  company  also  duly  objected  to  the 
supplemental  valuation  list,  which  objection  was 
however  disallowed,  and  the  list  finally  approved 
by  the  assessment  committee. 

13.  The  figures  of  the  supplemental  valuation 
list  show  an  increase  of  7502.  upon  the  gross,  and 
of  7002.  upon  the  rateable  value. 

14.  A  portion  of  this  increase,  viz.,  1122. 
gross,  and  1002.  rateable  value,  relates  to  the 
rating  of  the  land  occupied  by  the  new  mains,  and 
is  not  now  in  dispute. 

15.  The  remainder  represents  the  increased 
value  of  the  water  mains,  pipes,  and  reservoirs 
derived  from  the  connection  of  the  mains  existing 
prior  to  the  6th  April  1876  with  houses  built 
between  the  6th  April  1876  and  the  6th  April 
1877. 

16.  It  was  arranged  between  the  parties  that 
the  General  Assessment  Sessions  should  not  be 
asked  to  settle  the  amount  of  the  assessment  to 
be  entered  in  the  supplemental  valuation  list,  but 
simply  to  determine  the  basis  upon  which  such 
amount  should  be  calculated,  as  the  parties  would 
have  no  difficulty  after  the  decision  of  the  question 
of  law  in  agreeing  to  the  amount  thereof. 

17.  The  company  contend  that  thev  are  not 
liable  to  have  their  assessment  increased  by  reason 
of  the  increase  of  their  gross  receipts  in  the  parish 
arising  from  the  additional  water  rentals  derived 
from  connections  of  new  houses  with  mains  which 
were  in  existence  prior  to  the  year  whioh  the  sup- 
plemental list  of  1877  was  made  to  cover,  and 
that  the  mains  being  in  existence  before  the  Sth 
April  1876,  the  assessment  of  the  company  could 
not  be  increased  by  reason  of  such  mains  being 
made  to  supply  additional  houses  between  the  6th 
April  1876  and  the  6th  April  1877. 

18.  The  assessment  committee  contend  that 
the  rateable  hereditaments  of  the  company  had 
under  the  circumstances  mentioned 'increased  in 
value  by  reason  of  the  mains  being  connected 
with  the  new  houses  during  the  year  which  the 
supplemental  valuation  list  in  dispute  was  made 


to  cover,  viz.:  from  the  6th  April  1876  to  the 
6th  April  1877;  and  that  a  tenant  would  pay 
more  for  the  companv*s  property  after  such  con- 
nections had  been  made  than  before ;  and,  farther, 
that  there  had  been  a  structural  alteration  in  the 
property  during  the  said  year  ending  6th  April 
1877  by  tapping  the  mains  in  front  of  the  houses 
for  the  purpose  of  connecting  the  pipes  from  the 
houses  with  the  mains;  that  there  was  both  aa 
alteration  in  the  company's  property  and  an 
increase  in  the  value  thereof  within  the  meaning 
of  sect.  47,  and  that  the  increase  of  the  assessment 
was  not  to  be  limited  to  the  value  of  the  new 
mains  put  in  the  land  since  the  commencement  of 
the  year  (6th  April  1876)  which  the  supplemental 
list  m  dispute  was  made  to  cover. 

The  Court  of  General  Assessment  Sessions  de- 
cided in  favour  of  the  company,  and  ordered  the 
supplemental  valuation  list  to  be  reduced  as 
before-mentioned. 

The  question  for  the  opinion  of  this  court  was 
whether  the  increase  in  the  value  of  the  com- 
pany's property  by  reason  of  the  increase  in  the 
grobs  receipts  derived  from  the  new  connections 
mentioned  in  paragraph  4  is  such  an  increase  as 
is  within  the  meaning  of  sections  46  and  47  of  the 
said  Act. 

If  the  court  shall  answer  this  question  in  the 
affirmative,  then  the  order  of  sessions  is  to  be 
quashed  and  the  supplemental  valuation  list  to 
remain  as  originally  approved  by  the  assessment 
committee  or  to  be  altered  as  agreed  between  the 
parties. 

If  the  court  shall  answer  this  question  in  the 
negative,  then  the  order  of  sessions  is  to  be 
confirmed. 

By  the  Valuation  (Metropolis)  Act  1869  (32  & 
33  Vict.  c.  67),  s.  43  : 

The  valaation  list  as  approved  bv  the  asaeBsment 
oommittee,  and  if  altered  on  any  appeal  nnder  this  Act  to 
any  sessions  or  a  superior  coHrt,  as  is  altered,  shall  c^me 
into  force  at  tiie  begrinning  of  the  year  (commencing  on  the 
6th  April)  8acoee£nff  that  in  wmch  it  ia  made,  and  shall 
last  for  five  years,  saojeot  to  any  alterations  that  may  be 
made  by  any  supplemental  or  provisional  list  as  herein- 
aftor  mentioned. 

By  sect.  45 : 

The  valnation  list  for  the  time  being  in  force  shall  be 
deemed  to  have  been  dnly  made  in  accordance  with  this 
Act  and  the  Acts  incorporated  herewith,  and  shall  for 
all  or  any  of  the  purposes  in  this  section  mentioned 
(amongst  them,  for  all  rates  made  in  the  metropolis  on 
the  basis  of  value)  be  conolusiye  evidence  of  the  fifroas 
value  and  of  the  rateable  value  of  the  several  herodita- 
mente  included  therein,  and  of  the  fact  that  all  here- 
ditaments required  to  be  inserted  therein  have  been  so 
inserted. 

By  sect.  46 : 

Every  valnation  list  shall  be  revised  in  manner  directed 
by  this  Act,  and  such  revision  in  every  period  of  five 
years  (the  first  of  such  periods  besrinning  with  the  6th 
April  1871)  shall  be  conducted  as  foUows : 

1.  In  each  of  the  first  four  years  of  such  period,  a 
supplemental  list  shall,  if  necessary,  be  made  out,  in  the 
same  form  as  the  valnation  list,  and  shall  show  all  the 
alterations  which  have  taken  place  daring  the  preceding 
twelve  months  in  any  of  the  matters  stated  in  the  valaa- 
tion list,  but  shall  contain  only  the  hereditaments  affected 
by  such  alterations.    ... 

4.  A  supplemental  list  and  a  new  valuation  list  shall 
come  into  lorce  at  the  beginning  of  the  year  succeeding 
that  in  which  they  are  respectively  made,  in  the  same 
manner  and  subject  to  the  same  conditions  as  the  valua- 
tion list  made  in  the  first  year  after  the  passing  of  this 
Act. 

5.  In  each  of  the  last  four  years  of  such  period  tli« 
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valuation  list  vrMoh  was  in  force  on  the  day  before  the 
oemmenoement  of  each  snoh  year,  toflrether  with  and  as 
altered  by  the  ropplemental  list,  if  anv,  whioh  comes 
into  force^  at  the  oommencement  of  sncn  vear,  shall  be 
the  valuation  list  which  is  in  force  dnring  tnat  year. 

By  sect.  47 : 

If  in  the  oonrse  of  any  year  the  value  of  any  heredita- 
ment is  increased  by  we  addition  thereto  or  erection 
thereon  of  any  building,  or  is  from  any  cause  increased 
or  reduced  in  value,  the  following  provisions  shall  have 
effect : 

1.  The  overseers  of  the  parish  in  which  such  heredita- 
ment is  situate  may,  and  on  the  written  requisition  of  the 
assessment  committee,  or  of  any  ratepayer  of  the  union, 
or  of  the  surveyor  of  taxes  for  the  district,  shall  send  to 
the  aasessment  committee  a  provisional  list  containing 
the  gross  and  rateable  value,  as  so  increased  or  reduced, 
of  such  hereditament.    .    .    . 

8.  A^  provisional  list,  signed  as  aforesaid,  shall  have 
operation  from  the  date  of  the  service  by  the  clerk  of  the 
assessment  committee  of  a  copy  of  the  list  and  notice  on 
the  occupier,  and  shall  continue  in  force  until  the  first 
list  (supplemental  or  other)  which  is  subsequently  made, 
comes  into  force. 

10.  A  provisional  list  during  the  time  that  it  is  in 
force  shall  be  deemed  to  form  part  of  the  valuation  list 
for  the  time  being  in  force,  and  shall  (so  far  as  is  neces- 
sary) be  substituted  for  so  much  of  that  valuation  list  as 
relates  to  the  same  hereditament,  and  every  rate  and  tax 
in  respect  of  which  t^e  valuation  list  is  oondnsive,  which 
are  respectively  made  or  charged  after  the  provisional 
list  oomes  into  force,  and  the  proportion  of  we  current 
rate  charged  as  before  providea  in  this  section,  shall  be 
levied  accordingly. 

A.  Wills,  Q.G.  and  ClerJc,  for  the  raspondentis, 
the  AssesBiuent  Uommittee,  were  stopped  by  the 
Coart. 

Webster,  Q.G.  and  BusseU  QriJjUths,  for  the  ap- 
pellants, the  New  River  Company. — The  vainer 
at  the  commencement  of  each  qainqaennial  period 
ought  to  take  into  consideration  the  probable 
increase  of  valae  daring  the  period  in  thosn  here- 
ditaments which  con  tin  ae  withont  alteration. 
We  do  not  dispute  the  increase  upon  the  new 
mains  ;  but  the  connection  of  service  pipes  to  the 
old  mains  is  not  "  an  addition  thereto  or  erection 
thereon  of  any  buildinp: "  in  the  words  of  sect.  47, 
which  justifies  an  increase  in  a  provisional  or  sup- 
plemental valuation  list.  The  whole  object  of  a 
quinquennial  valuation  list  will  be  lost  if  every 
alteration  in  the  value  of  unaltered  hereditaments 
is  to  affect  the  rateable  value;  and  the  incon- 
venience in  arriving  at  the  probable  rent  of  the 
hvpothetical  tenant  must  be  greatly  increased 
thereby. 

CocKBTJBir,  C.J.  —  We  need  not  trouble  Mr. 
Wills  again.  Mr.  Webster  has  given  us  a  very 
ingenious  argument,  and  has  pointed  out  the  in- 
conveniences of  a  plain  construction  of  the  statute. 
We  cannot,  however,  provide  for  the  consequences 
of  the  manifest  aim  of  the  Legislature,  and  cannot 
avoid  the  effect  of  the  words  which  have  been 
used.  The  provision  is  clear;  the  supplemental 
list  is  to  be  made  to  "show  all  the  alterations 
which  have  taken  place  during  the  preceding 
twelvemonths  in  any  of  the  matters  stated  in  the 
valuation  list;**  it  is,  indeed,  more  intelligible 
than  such  provisions  always  are.  It  must  be 
intended  that  injustice  should  be  remedied,  if  by 
extraordinary  or  unlooked-for  circumstances  any 
great  addition  or  reduction  of  value  may  take 
place.  Not,  perhaps,  that  every  minute  detail 
need  be  considered  when  the  question  of  retaining 
or  altering  the  valuation  is  to  be  determined ;  but 
if  there  he  a  substantial  change  in  the  value  of  a 
hereditament,  such  as  there  is  found  here  to  be  the 


case  with  respect  to  these  mains,  then  effect  must 
be  given  to  it  in  the  valuation  for  the  remainder  of 
the  period.  There  is  but  one  interpretation  for 
the  words  of  the  46th  section;  and  the  4!7th 
merely  affords  a  means  by  which  the  46th  is  to 
be  carried  out 

Mellob,  J. — I  am  of  the  same  opinion.  I  can 
only  give  the  46th  section  the  interpretation 
which  my  Lord  applies  to  it.  There  is  no  other 
possible  meaning  to  the  words. 

Judgment  for  respondents. 

Solicitors  for  the  appellants,  Thonvpson  and 
Dehenham, 

Solicitor  for  the  respondents,  John  Layton, 


March  25,  26,  and  29, 1879. 

(Before  Mellob  and  Lush,  J  J.) 

Mellob  (app.)  v,  Denham  (resp.).  (a) 

School  Board — Bye-laws — Attendance  of  children 
employed  in  factories — 7  ^  8  Vict,  c.  15,  «.  31 — 
33  ^  34  Vid,  c.  75-  37  #•  38  Vict.  c.  44,  ss.  6  ^ 
15—39  ^  40  Viei.  c.  79,  ss.  5,  6,  7. 

By  the  Factory  Act  1844,  s.  31,  it  is  encusled  that  it 
shall  he  lawful  to  employ  am/y  child  ten  hows  in 
a  factory  on  alternate  week  days,  provided  {inter 
alia)  that  on  the  other  aUemate  days,  the  child 
shall  attend  school  for  five  hou/rs  a  day,  except 
Saturday. 

By  the  Elementary  Education  Act  1870,  s.  74,  school 
boards  may  make  bye-laws  provided  {inter  alia) 
that  no  bye-law  shaU  be  contrary  to  anything 
contained  in  any  Act  for  regulating  the  education 
of  children  employed  in  labour. 

The  respondent  was  summ^med  for  breach  of  a 
bye-law  made  by  a  school  board  requiring  alt 
children  to  attend  school  twenty-seven  hours  a 
week,  his  child  being  employed  and  duly  attend- 
ing  school  under  the  Factory  Acts. 
Held,  that  the  school  board  was  not  entitled  to  en- 
force their  bye-law  in  respect  of  children  who, 
although  not  obeying  such  bye-law,  were  fulfiUing 
and  observing  the  conditions  of  the  Factory  Acts  ; 
and  that  the  justices  were  right  in  refusing  to 
convict  the  respondent. 
This  was  a  case  staticd  by  four  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  borough  of 
Oldham,  in  the  county  of  Lancaster,  under  the 
statute  20  &  21  Vict.  c.  43,  for  the  purpK)se  of 
obtaining  the  opinion  of  the  court  on  questions  of 
law  which  arose  as  hereinafter  stated. 

(1.)  At  a  petty  sessions  holden  at  Oldham  afore- 
said, in  and  for  the  said  borough  on  the  3rd  Oct. 
1878,  an  information  preferred  by  James  Mellor 
(hereinafter  called  the  appellant)  against  Thomas 
Denham  (hereinafter  called  the  respondent)  under 
the  bye-laws  of  the  School  Board  'for  the  district 
of  the  borough  of  Oldham  duly  made  on  the  12th 
March  1877,  and  confirmed  in  pursuance  of  sect. 
74  of  the  Elementary  Education  Act  1870, 
charging  that  "  the  respondent,  being  the  parent 
of  a  child  called  Joseph  Denham,  who  was  in  his 
custody  and  not  less  than  five  nor  more  than 
thirteen  years  of  age,  did  unlawfully  neglect  and 
omit  to  cause  the  said  child  to  attend  school  the 
whole  of  the  ordinary  school  hours  as  required  by 
the  said  bye*laws,  he,  the  said  Thomas  Denham, 
not  having  a  reasonable  excuse   for  such  non- 
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atteodaooe,"  was  heard  and  determined  by  the 
said  jastices,  who  dismissed  the  said  information. 
(2.)  The  appellant  being  dissatisfied  with  this 
determination  upon  the  hearing  of  the  said  in- 
formation, applied  in  writing  for  a  case  setting 
forth  the  factd  and  grounds  of  saoh  determination 
for  the  opinion  of  this  court,  and  duly  entered 
into  a  recognisance  as  required  by  the  said  statute 
in  that  behalf. 

(3.)  Therefore  the  said  justices,  in  compliance 
with  the  said  application  and  the  provisions  of  the 
said  statute,  stated  and  signed  the  following  case. 
(4.)  Upon  the  hearing  of  the  said  information  it 
was  proved  on  the  part  of  and  by  the  appellant, 
and  found  as  a  fact,  that  the  said  child  did  not 
attend  school  during  the  whole  of  the  ordinary 
school  hours,  and  that  the  child  was  ten  years 
and  six  months  old,  and  the  bye-laws  of  the  said 
school  board,  of  which  a  copy  was  attached  to  this 
case,  were  put  in  evidence  and  proved. 

(5.)  It  was  also  proved  on  the  part  of  the  re- 
spondent that  the  child  was  employed  at  the 
cotton  factory  of  Messrs.  Radcl1fl&  and  Sons  in 
Oldham,  and  was  attending  an  efficient  elementary 
school  regularly  pursuant  to  the  Factory  Acts 
1833  to  1874. 

(6.)  It  was  contended  on  the  part  of  the  appellant 
that,  by  virtue  of  the  bye- laws  of  the  board  made 
in  pursuance  of  the  74th  section  of  the  Elementary 
Education  Act  1870,  the  board  could,  if  they 
thought  fit,  compel  children  to  attend  school 
during  the  whole  of  the  school  hours ;  and  that 
this  applied  notwithstanding  that  such  children 
were  working  at  a  factory  anaattending  an  efficient 
elementary  school  in  conformity  with  the  provi- 
sions of  the  Factory  Acts  1833  to  1874 ;  and  that 
there  was  nothing  in  the  said  Acts  restraining 
the  powers  conferred  on  the  board  by  the  Ele- 
mentary Education  Act  1870,  that  there  was 
nothing  in  the  bye-laws  contrary  to  anything 
contained  in  any  Act  for  regulating  the  education 
of  children  employed  in  labour,  and  that  the 
Elementary  Education  Acts  1870  and  1876  con- 
trolled the  Factory  Acts  1833  to  1874. 

(7.)  The  justices,  however,  being  of  opinion  that, 
as  the  child  was  attending  an  efficient  elementary 
school  pursuant  to,  and  was  otherwise  fulfilling 
the  conditions  and  provisions  of  the  Factory  Acts 
1833  to  1874,  the  school  board  could  not  compel 
him  to  attend  school  during  tbe  whole  of  the 
school  hours  under  their  byeJaws ;  that  the  child 
was  within  the  exemption  created  by  the  5th 
bve-law;  that  the  language  of  the  Elementary 
Education  Acts  1870  and  1876  keeps  in  force  the 
provisions  of  the  Factory  Acts  with  respect  to  the 
education  of  children  between  the  ages  of  ten  and 
thirteen  years  employed  pursuant  to  those  acts ; 
and  that  the  bye-laws  with  reference  to  the  case 
before  them  were  uUra  vires,  gave  their  determi- 
nation against  the  appellant  in  manner  before 
stated. 

(8.)  During  the  hearing  of  the  case  reference 
was  made  to  the  bye-laws  of  the  Oldham  School 
Board,  which  were  made  under  the  authority  of 
sect.  74  of  the  Education  Act  1870  (33  &  34  Vict, 
c.  75) :  bye-law  No.  5  was  in  effect  the  repetition 
of  the  proviso  contained  in  that  section :  "  Pro- 
vided that  no  such  bye- law  shall  be  contrary  to 
anything  contained  in  any  Act  for  regulating  the 
education  of  children  employed  in  labour." 

The  other  bye-laws,  all  of  which  formed  pari  of 
the  special  case,  were  immaterial  to  the  point  dis- 


cussed, except  bye-law  No.  3,  which  required  that 
the  time  during  which  children  between  the  agea 
of  five  and  thirteen  residing  in  the  district  were 
to  attend  school,  should  be  the  whole  of  tbe 
ordinary  school  hours,  being  not  less  than  twenty- 
seven  hours  a  week. 

(9.)  The  questions  of  law  arising  on  the  above 
statement  for  the  opinion  of  this  court  therefoie 
were: 

(1)  Are  the  Oldham  School  Board  able  to 
enforce  their  bye-laws  sgainst  children  between 
the  ages  of  ten  and  thirteen  years,  who  although 
not  obeying  such  bye-laws  are  attending  efficient 
elementary  schools,  pursuant  to  and  otherwise 
fulfilling  and  observing  the  conditions  of  tbe 
Factory  Acts  1833  to  1874  P 

(2)  Do  the  Elementary  Education  Acts  1870  & 
1876  control  the  provisions  of  the  said  Factory 
Acts  regulating  tne  education  of  children  em- 
ployed in  pursuance  of  the  last-mentioned  Acts  F 

(10.)  And  the  court  was  humbly  solicited  ac- 
cording to  the  powers  vested  in  the  court  by  the 
said  statute  (20  &  21  Yict.  c.  43)  to  remit  the  case 
to  the  said  justices  with  the  opinion  of  tbe  court 
thereon,  or  to  make  such  other  order  as  to  the 
court  might  seem  fit. 

By  the  Factory  Act  1844  (7  A  8  Vict.  c.  15), 
sect.  30,  it  is  enacted. 

That  no  child  shall  be  employed  in  any  faotory  mare 
than  six  hours  and  thirty  minutes  in  any  one  day,  save 
as  hereinafter  excepted,  unless  the  dinner  time  of  the 
young  persons  in  snoh  factory  ahall  begin  at  one  of  the 
clookj  m  which  case  children  beginning  to  work  in  the 
mormnff  may  work  for  sevoi  hours  in  one  day ;  and  no 
child  who  shall  haye  been  employed  in  a  faotory  before 
noon  of  any  day  shall  be  employed  in  the  same  or  any 
other  factory,  either  for  the  purpose  of  reoovering-  kwt 
time  or  otherwise,  after  one  of  the  dock  in  the  afti^noon 
of  the  same  day,  save  in  the  oases  when  children  may 
work  on  alternate  days,  or  in  silk  factories  more  than 
seven  hours  in  any  one  day,  as  hereinafter  provided. 

By  sect.  31,  after  making  provison  for  the  em- 
ployment of  a  child  in  a  factory  on  three  alternate 
aays  of  every  week,  it  ib  enacted  (inter  alia)  as 
follows : 

Provided  always  that  the  jMurent  or  person  haviw 
direct  benefit  from  the  wa^^es  of  any  child  so  employeo, 
shall  cause  such  child  to  at^d  some  school  for  at  least 
five  hours  between  the  hours  of  eight  of  the  dock  in  the 
morning  and  six  of  the  dock  in  the  afternoon  of  the  same 
day  on  each  week  day  preceding  eadi  day  of  employment 
in  the  faotory,  unless  such  preceding  day  shall  be  a 
Saturday,  when  no  school  attendance  of  snon  child  shall 
be  required :  Provided  also  that  on  Monday  in  every 
week  after  that  in  which  such  child  began  to  work  in  the 
faotory,  or  any  other  day  appointed  for  that  purpose  hj 
the  inspector  of  the  diertaicfc,  the  occupier  of  the  factory 
shall  obtain  a  certificate  from  a  schoolmaster  aooording 
to  the  form  and  directions  ffiven  in  the  schedule  (A)  to 
this  Act  annexed,  that  such  cnild  has  attended  school  as 
required  by  this  Act. 

Sect.  38 : 

Save  as  herein  otherwise  provided,  the  jiaient  or  person 
having  an^  direct  benefit  from  the  wages  of  any  child 
employed  in  a  factory  shall  cause  such  child  to  attend 
some  school  on  the  day  after  the  first  employment  of 
such  child,  and  thenceforth  on  each  working  day  of  every 
week  during  any  part  of  which  the  said  child  shall  oon- 
tinue  in  such  employment,  so  that  on  every  audi  day 
except  in  the  cases  hereinafter  provided,  such  diild  diau 
attend  school  during  at  least  three  houi«  after  the  honra 
of  eight  of  the  dock  in  the  morning  and  before  the  hour 
of  six  of  the  clock  in  the  evening :  Provided  alwi^  that 
any  child  attending  school  after  one  of  the  doca  in  the 
afternoon,  shall  not  be  required  to  remain  in  sohod  more 
than  two  hours  and  a  half  on  any  one  day  between  the 
first  day  of  Nov.  and  the  last  day  of  Feb.,  and  no  duld 
shall  be  required  to  attend  sdiod  on  any  Satoxday. 
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By  the  Elementary  Edacation  Act  1870  (33  A 
34  Vict.  c.  76),  sect.  74, 

Ereiy  school  board  may,  from  time  to  time,  with  the 
approval  of  the  Education  Department  make  bye-laws 
for  all  or  any  of  the  following  pnrposes  : — (1)  Beqniring 
the  parents  of  children  of  snoh  age,  not  less  than  five 
years  nor  more  than  thirteen  years,  as  may  be  fixed  by 
the  bye-laws,  to  canse  such  children  (unless  there  is  some 
reasonable  excuse)  to  attend  school ;  (2)  Determining  the 
time  during  which  children  are  so  to  attend  school ; 
prorided  that  no  such  bye-law  shall  prevent  the  with- 
drawal of  any  child  from  any  religious  obeeryance  or 
instraction  in  religious  subjects,  or  shall  require  any 
child  to  attend  school  on  any  day  exdusiyely  set  apart 
for  religious  obserranoe  by  the  religious  body  to  wnich 
his  pckrent  belongs,  or  shall  be  contrary  to  anything  con- 
tained in  any  Act  for  regfulating  the  education  of 
children  employed  in  labour;  .  .  .  Provided  that  any 
bye-law  under  this  section  requiring  a  child  between  ton 
and  thirteen  years  of  age  to  attend  school  shall  provide 
for  the  total  or  partial  exemption  of  such  child  from  the 
obligation  to  attend  school,  if  one  of  Her  Majesty's  in- 
spectors certifies  that  such  child  has  reached  a  standard 
of  education  specified  in  such  bye-law. 

By  the  Factory  Act  1874  (37  &  38  Vict.  c.  44), 
BACt.  6,  it  is  enacted  that 

In  a  factory  to  which  this  Act  applies,  the  children 
may  be  employed  either  in  morning  and  aitomoon  sets, 
or  for  the  whole  day  on  altomato  days,  and  the  following 
regulations  shall  be  observed : 

(1)  When  the  children  are  employed  in  the  morning 
and  afternoon  sete : 

(a)  A  child  who  on  anv  day  except  Saturday  is  em- 
ployed before  noon,  shall  not  on  the  same  day  be  em- 
ployed after  one  o'clock  in  the  afternoon,  or  if  the  hour 
of  dinner  be  one  o'clock,  after  such  hour  of  dinner ;  and 

{h)  A  child  shall  not  be  employed  on  Saturday  in  two 
Buooessive  weeks,  nor  on  Saturday  in  any  week,  if  on 
any  other  day  in  the  same  week  he  has  been  employed 
for  more  than  five  hours ;  and 

(c)  A  child  employed  in  the  factory  shall  attend  school 
in  manner  directed  by  sect.  38  of  the  Factory  Act  1844 ; 
and  the  provirionB  of  that  Act  with  respect  to  such 
attendance,  and  certificates  thereof,  shall  apply  accord- 
infflv;  and 

12)  Where  the  children  are  employed  on  alternate 
days: 

(a)  A  child  may  be  employed  during  the  same  hours, 
and  with  the  same  hours  for  meals,  as  young  persons  and 
women  in  a  factory ;  and 

(6)  A  child  shall  not  be  employed  in  any  manner  on 
two  socoessive  davs ;  and 

(e)  A  child  employed  in  the  factory  shall  attend  school 
in  manner  directed  by  sect.  31  of  tne  Factory  Act  1844 ; 
and  the  provisions  of  that  Act  with  respect  to  such 
attendance,  and  certificates  shall  apply  accordingly. 

By  sect.  15,  it  is  enacted 

That  after  the  1st  Jan.  1876,  attendance  at  a  school  in 
England,  which  is  not  for  the  time  bein^  recognised  by 
the  Education  Department  as  giving  efficient  elementary 
instruction  shall  not,  in  the  case  of  a  child  employed  in  a 
factory  to  which  this  Act  applies,  be  deemed  to  be  attend- 
ance at  a  school  within  the  meaning  of  this  Act  or  the 
Factory  Act  1844. 

By  the  Elementary  Edacation  Act  1876  (39  & 
40  Vict,  a  79),  sect.  5,  it  is  enacted  as  follows : 

A  person  shall  not  after  the  commencement  of  this 
Act  take  into  his  employment  (except  as  hereinafter 
in  this  Act  mentioned)  any  child — 

(1)  Who  is  under  the  age  of  ten  years ;  or 

(2)  Who  being  of  the  age  of  ten  years  or  upwards,  has 
not  obtained  such  certificate  either  of  his  profidenoy  in 
reading,  writing,  and  elemental^  arithmetic,  or  of  pre- 
vious due  attendance  at  a  certified  efficient  school  as  is 
in  this  Act  in  that  behalf  mentioned,  unless  such  child 
bein^  of  tiie  age  of  ten  yean  or  upwards  is  employed, 
and  18  attending  school  in  accordance  with  the  provisions 
of  the  Factorjr  Acte,  or  of  any  bye-law  of  the  local 
authority  (hereinafter  montionod)  made  under  8cct.  74  of 
the  Elementary  Education  Act  1870  as  amended  by  the 
Elementary  Education  Act  1873  and  this  Act,  and 
sanctioned  by  the  Education  Department. 


By  sect.  6, 

Every  person  who  takes  a  child  into  his  employment 
in  contravention  of  tliis  Act  shall  be  liable,  on  summary 
conviction,  to  a  penally  act  exceeding  forty  shillings. 

By  sect.  7, 

The  provisions  of  this  Act  respecting  the  employment 
of  children  shall  be  enforced :  (1)  In  a  school  district 
within  the  jurisdiction  of  a  school  board,  by  that  board ; 
and  (2)  in  every  other  school  district  by  a  committee 
to  be  appointed  annually  b;^  the  town  council  or 
guardians,  such  board  or  committee  being  referred  to  in 
the  Act  as  "  the  local  authority  : "  Provided  that  it  shall 
be  the  duty  of  the  inspectors  and  sub-inspectors  acting 
under  the  Acts  regulating  factories,  workshops,  and 
mines  respectively,  and  not  of  the  local  authority, 
to  enforce  the  observance  by  the  employers  of  children 
in  such  factories,  workshops,  and  mines  of  the  provisions 
of  this  Act  respecting  the  employment  of  children ;  but 
it  shall  be  the  duty  of  the  local  authority  to  assist  the 
said  inspectors  and  sub-inspectors  in  the  performance  of 
their  duly  by  information  and  otherwise. 

HamUtfm  argued  for  the  appellant. — ^This  bye- 
law,  req airing  a  child  to  attend  school  not  less 
than  twenty- seren  hours  a  week,  is  not  contrary 
to  the  provisions  of  the  Factory  Act  1844,  that  it 
shall  be  lawful  to  emoloy  a  child  in  a  factory  ten 
hours  on  alternate  days,  provided  that  the  child 
attends  school  for  five  hours  on  the  other  alternate 
week  days.  The  Factory  Acts  restrict  the  time 
for  labour,  and  make  even  that  time  conditional 
upon  school  attendance.  The  School  Board  im- 
poses a  further  condition  of  longer  school  attend- 
ance ;  but  the  consequent  reduction  of  the  hours 
of  labour  is  not  contrary  to  the  Factory  Acte. 
The  meanlne  of  these  words  in  sect.  74  of  ihe 
Elementary  Education  Act  1870,  viz.,  that  no  bye- 
law  "  shall  be  contrary  to  anything  contained  in 
any  Act  for  regulating  the  education  of  children 
employed  in  labour,"  was  considered  with  regard 
to  the  provisions  of  the  Workshop  Regulation  Act 
1867  (30  &  31  Yict  c.  146),  in  the  case  of  Bury  v. 
Oherryhokn  (25  L.  T.  Rep.  N.  S.  403 ;  L.  Rep.  1  Ex.Di v. 
457;.  By  sect.  14  of  that  Act  every  child  employed 
in  a  workshop  was  required  to  attend  school  for 
at  least  ten  nours  in  every  week  ;  it  was  held  by 
Bramwell,  B.,  Mellor  and  Denman,  JJ.,  that  a 
bye-law  reauiring  a  longer  attendance  than  ten 
hours  a  week  wa*  not  contrary  to  this  section.  The 
present  case  was  decided  by  the  judtices  before  the 
,  operation  of  the  Factory  and  Workshop  Act  1878 
(41  Yict.  c.  16) ;  but  there  is  nothing  in  the  words 
used  in  sect.  23  concerning  the  education  of 
children  to  alter  the  power  of  school  boards  over 
the  school  time  of  children  employed  under  that 
Act 

Aspland  for  the  respondent.— -This  case  really 
involves  the  question  whether  a  school  board  has 
the  power  to  prohibit  juvenile  labour  within  its 
district.  In  the  case  of  Bury  v.  Oherryhohn  no 
one  represented  the  respondent,  and  the  recog- 
nition by  the  Legislature  of  the  educational  effect 
of  labour  was  overlooked  in  the  decision  of  the 
court.  Throughout  all  the  statutory  enactments 
concerning  education  there  is  no  provision  for 
altering  the  school  hours  of  children  employed  in 
labour  under  the  Acts  on  that  subject ;  uid  at  all 
events  in  respect  of  the  Factory  Acts,  the  words 
used  in  sect.  74  of  the  Elementary  Education 
Act  1870  cannot  be  interpreted  to  abridge  the 
children's  hours  of  labour.  Bury  v.  Ohem/hohn 
is  no  authority  in  this  case ;  and  the  Legislature 
seems  to  have  recognised  the  difference  between 
the  words  used  in  the  Factory  Act  1844  and  the 
Workshop  Regulation  Act  1867,  and  at  the  same 
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time  to  have  expressed  its  disapproTaJ  of  the 
decision  in  Bury  v.  Cherrybohn,  by  enacting  in 
the  8th  section  of  the  Elementary  Education  Act 
1876,  that  the  words  of  the  former  Act  are  to  be 
substituted  in  the  latter  for  those  upon  which  that 
case  was  decided.  It  was  admitted  in  the  argu- 
ment of  that  case  that  if  the  Workshop  Regu- 
lation Act  had  enabled  a  p£u*ent  to  employ  his 
child  in  a  workshop,  provided  that  the  child  at- 
tended school  for  ten  hours  a  week,  the  bye-law 
would  have  been  contrary  to  the  provision.  Here 
is  a  case  in  which  by  the  Factory  Act  the  re- 
spondent is  enabled  to  employ  his  child  in  a 
factory,  provided  the  child  attends  school  for  a 
certain  time ;  the  bye-law  therefore  is  contrary  to 
that  provision,  when  it  requires  a  longer  time  of 
school  attendance. 

Cvr.  adv.  vuU, 
March  29. — Lush,  J.  delivered  the  judgment  of 
Mbllob,  and  himself  in  these  terms: — We  have 
gone  through  the  various  Factory  Acts  and  the 
Education  Acts,  and  the  result  is  that  we  enter- 
tain no  doubt  that  the  decision  of  the  justices,  the 
propriety  of  which  is  submitted  to  us,  was  sub- 
stantially correct.  The  question  in  this  case, 
which,  undoubtedly,  is  one  of  great  and  general 
importance,  arose  out  of  an  information  laid 
against  the  father  of  a  boj  between  ten  and 
eleven  years  old  for  neglecting  to  cause  him  to 
attend  school  during  the  whole  of  the  ordinary 
school  hours,  as  required  by  the  bye-laws  of  the 
School  Board  for  the  district  of  the  borough  of 
Oldham.  The  defence  set  up  was  that  the  boy 
was  employed  at  a  cotton  factory  at  Oldham,  and 
was  attending  an  efficient  elementary  school 
regularly,  pursuant  to  the  Factory  Acts  ;  and  this 
the  justices  found  to  be  the  fact.  The  bye-laws  of 
the  school,  which  were  put  in  evidence  at  the 
hearing,  contained  an  express  enactment  that 
nothirg  therein  should  have  any  force  or  effect 
in  so  far  as  it  may  be  contrary  to  anything  con- 
tained in  any  Act  for  reeulatmg  the  education 
of  children  employed  in  labour — thus  following 
the  words  of  the  proviso  in  the  74th  section  of 
the  Elementary  Education  Act  1870,  which  pro- 
hibits the  making  of  any  bye-law  which  shaU  be 
oontrary  to  any  such  Act.  We  observe  here  in 
passing  that  the  finding  of  the  justices  that  the 
^e-laws  were  uUra  vires  cannot  be  sustained. 
They  are,  in  our  opinion,  strictly  within-  the 
powers  conferred  on  the  board  by  the  74th 
section,  inasmuch  as  they  contain  the  enactment 
above  mentioned,  together  with  the  other  provi- 
sions required  by  that  section.  The  question  is 
as  to  the  meaning  of  the  enactment  above  quoted 
and  its  application  to  the  state  of  facts  proved 
and  found  by  the  justices.  The  contention  on  the 
part  of  the  school  board  was  that  the  Education 
Acts  overrode  and  controlled  the  provisions  of  the 
Factory  Acts,  and  that  children  employed  in 
factories,  though  receiving  the  education  pro- 
vided for  and  required  by  the  Factory  Acts, 
were  in  the  same  position  as  other  children 
not  so  employed,  and  were,  like  them,  com- 
pellable to  attend  school  during  the  whole  of 
the  school  hours.  The  argument  was  that  the 
Factoiy  Acts,  which  oommenoed  at  a  time  when 
no  scneme  of  general  education  existed,  are 
merely  restrictive;  that  they  do  not  enact  that 
children  shall  or  may  be  employed  for  a  given 
number  of  hours  in  the  &ctory,  and  while  so  em- 
ployed shall  receive  a  certain  amount  of  education ; 


but  that  all  which  they  enact  is  that  the  children 
shall  not  be  employed  for  a  longer  time  in  the 
factory,  and  shall  not  during  such  employment 
receive  less  than  the  given  amount  of  education ; 
and,  further,  that  the  policy  of  the  Education  Act, 
which  passed  long  afterwards,  was  to  secure  to  all 
children,  however  employed,  a  much  larger  amount 
of  education  than  the  Factory  Acts  provided  *,  and 
that  it  cannot  be  said  to  be  "  contrary  to  "  nor 
inconsistent  with  the  provisions  of  the  Factorv 
Acts  for  the  School  Board  to  require  that  all 
children  should  attend  school  for  a  longer  period 
than  factory  children  had  been  required  to  attend, 
although  the  effect  might  and  would  be  to  put  an 
end  to  child  labour  in  factories.  What  the  con- 
struction might  have  been  if  the  Education  Acts  had 
made  no  reference  to  the  Factory  Acts  it  is  need- 
less to  consider.  The  meaning  of  the  74th  section 
of  the  Education  Act  1870,  already  adverted  to, 
does  not  appear  to  us  to  admit  of  a  doubt.  That 
section  says  that  the  school  board  may  make  bye- 
laws  for  the  following  purposes,  among  which 
purposes  is  "  determining  the  time  during  which 
children  are  to  attend  school,  provided  that  no 
such  bye-law  shall  prevent  the  withdrawal  of  any 
child  from  any  religious  observance  or  instmction 
in  religious  subjects,  or  shall  require  any  child  to 
attend  school  on  any  day  exclusively  set  apart  for 
religions  observance  by  the  religious  body  to 
which  his  parent  belongs,  or  shall  be  oontrary  to 
anything  contained  in  any  Act  for  regulating  the 
education  of  children  employed  in  labour."  Plaoed 
as  a  limitation  of  the  power  of  fixing  the  time  of 
school  attendance,  the  meaning  of  this  part  of  the 
proviso  obviously  is  that  the  Doard  shall  not  nse 
the  power  given  to  them  so  as  to  interfere  with 
the  arrangements  already  made  by  the  Factory 
Acts,  which  embrace  both  the  time  of  working 
and  the  time  of  attending  school,  each  being 
dependent  on  the  other,  andnetther  of  which  can 
be  interfered  with  without  disturbing  the  other. 
That  this  was  the  meaning  intended  is  further 
shown  by  the  later  Acts.  The  Education  Act  of 
1876  recognises  the  Factory  Acts  as  an  existing 
code  for  regulating  the  employment  and  education 
of  children  employed  in  factories,  and  the  Factory 
Act  of  1874  gives  the  Education  Department  the 
power  to  recognise  or  refuse  to  recognise  a  school 
as  a  proper  school  for  the  education  of  a  factory 
child,  and  says  in  terms  in  another  part  of  the 
Act  that  a  child  employed  in  a  factoi^  shall 
attend  school  in  manner  directed  by  the  f^actory 
Act  1844.  We  are  therefore  of  opinion  that  the 
decision  of  the  justices  was  right,  and  we  answer 
the  questions  submitted  to  us  as  follows : — 1.  The 
School  Board  are  not  entitled  to  enforce  their 
bye-law  against  children  between  the  ages  of  ten 
and  thirteen  years,  who,  although  not  obeying 
such  bye-laws,  are  attending  efficient  elementarv 
schools,  pursuant  to  and  otherwise  fulfilling  and 
observing  the  conditions  of  the  Factory  Acts. 
2.  The  Elementary  Education  Acts  do  not  control 
the  provisions  of  the  Factory  Acts  regulatinff  the 
education  of  children  employed  in  acoordanoe 
with  those  Acts. 

Judgment  for  the  respondent 

Solicitor  for  appellant,  /.  Poneonhy,  Oldham. 
Solicitor  for  respondent,  H,  Booth,  Oldham. 
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EXCHEQUER     DIVISION. 

Tuesday,  Ma/rch  25,  1879. 

(Before  Kelly,  C.B.  and  Hawkins,  J.) 

Dbabds  V,  Goldsmith  and  Wife,  (a) 

APPEAL  FSOM  INFE&IOB  COUBT. 

Turnpike  Act,  conatrueiian  of—"  Town  " — DefinU 
Hon  of— Turnpike  gate  in  the  town — Exemption 
of  inhabitanta  of  town  from  toUr—Queetion  of 
fad  for  tke  determinaiion  of  the  magietratee 
— Omission  to  demand  toll  for  forty  years — ^o 
right  to  exemption  established  thereby. 

A  Turnpike  Act  reused  in  1815  provided  that  *'  no 
toU  should  he  demanded  or  taken  of  or  from  any 
of  the  inhabitants  of  the  toum  of  8.  at  any  toU 
gate  or  toU  bar  to  be  erected  in  the  said  town.*^ 
In  1838  the  turnpike  trustees  removed  a  turnpike 
gate,  which  since  1815  had  stood  in  the  town,  to  a 
site  without  the  town,  and  1200  yards  distant 
from  its  old  position.  At  that  time  and  for 
several  years  afterwards  there  was  not  any  house 
on  either  side  of  the  road  between  the  old  and  the 
new  site  of  the  gate ;  but  ujiihin  the  last  few 
years  soms  fifty  or  sixty  detached  or  semi'detached 
houses  had  been  buiU,  some  on  one  and  some  on 
the  other  side  of  the  road,  between  the  two  sites, 
but  the  houses  were  not  contiguous  or  continuous, 
thwe  bting  arable  and  other  fields,  and  a  reser* 
voir,  ^c,  intervening.  From  1838  untU  June 
1878  the  inhabitants  of  the  toun^  of  8.  had  been 
in  the  habit  of  passing  through  the  gate  without 
paying  toU,  and  on  the  appellant,  ath  inhabitant 
of  the  toum,  driving  through  the  gate  in  Aug. 
1878,  toU  was  demanded  from  him  by  ths  respon* 
dents,  the  toll  collectors,  and  was  paid  under 
protest  by  the  appellant,  who  subsequently  laid  a 
complaint  before  the  magistrates  against  the  re* 
spondents  for  unlawfully  demanding  and  taking 
toll  from  him  as  an  inhahitcmt  of  the  town  of  8. 

The  magistrates,  after  hearing  the  evidence  on  both 
sides  and  personally  inspecting  the  locus  in  quo, 
found,  as  a  fact,  that  "  there  was  not  any  collec 
tion  of  houses  at  the  said  toll  gate,  nor  a  con- 
tinuous series  of  houses  from  the  old  to  the  present 
site  of  the  gate,  and  that  the  gate  did  not,  at  the 
time  of  its  erection  or  of  the  complaint,  stand 
within  the   town   of  8.,*   and  they  accordingly 
dismissed  the  complaint ;  and  on  appeal  therefrom 
it  was 
Held,  by  the  Exchequer  Divisio7h  {KeUy,  O.B.  and 
Hawkins,  J.),  dismissing  the  appeal,  thai  the 
question,  whether  within  a  town  or  not  within  a 
town  was  a  question  of  fact  for  the  determination 
of  the  magistrates,    and  that   the    magistrates 
having  fo^^nd  thai  the  gate  was  not  vnthin  the 
town,  the  court  were  not  at  liberty  to  go  behind 
that  finding,  but  m/ust  treat  it  as  a  question  of 
fad  on  which  the  magistrates  had  jurisdiction  to 
determine,  and  had  determined,  for  themselves. 
But  the  Oouri  also  expressed  their  opinion  that, 
having  regard  to  the  fa^  of  the  case,  the  finding 
of  the  magistrates  was  right  in  point  of  fast. 

Held,  also,  that  tlie  omission  of  the  trustees  to 
demand  toU  for  a  period  of  forty  years  estah- 
lished  no  right  in  the  public  to  exemption,  which 
nothing  but  an  Act  of  Parliament  could  create  or 
sanction ;  nor  had  the  trustees  any  right  or  power 
to  exempt  any  person,  or  claas  of  persons,  from 
payment  of  the  toll  except  those  expressly 
exempted  by  the  Act. 

(a)  S^portad  bj  Hivbt  Lvxoh,  Esq.,  BanlBter-at-LAw. 
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Fer  Hawkins,  J. :  Had  the  effect  of  the  building 
operations  been  sttoh  as  to  bring  the  toll  gate  with- 
in  the  "  town,**  though  it  was  not  so  in  1838,  the 
appellant,  as  an  inhabitant  of  the  "  town,**  woidd 
have  been  entitled  to  exemptton  from  toU,  on  the 
ground  that  at  the  time  the  exemption  was  daimed, 
the  gate  was  within  the  *'  town,**  though  it  was  not 
at  the  time  of  its  removed.  In  my  opinion  a 
"  toum  **  grows  with  the  buildings,  and  wherever 
it  can  be  said  that  the  latter  have  advanced  to 
such  an  extent  as  that  thai  which  was  formerly 
without  is  now  within  the  **  town,**  the  exemption 
will  apply  to  such  newly  added  part  of  the  **  town.** 

The  definition  of  a  "  town,"  given  by  BusseU  Qumey, 
Q.G.,  Recorder  of  London,  in  Reg.  v.  Cottle  (16 
Q.  B.  412  ;  20  If.  /.  162,  M.  0.),  and  by  Alderson 
and  Parke,  BB.,  in  Elliott  v.  The  Soath  DeTon 
Railway  Company  (2  Ex.  725 ;  17  L.  J.  262,  Ex,) 
approved  and  acted  upon. 

Case  stated  by  magistrates  for  the  opinion  of  the 
ooart,  at  the  request  of  the  appellant,  on  an  appeal 
by  him  from  their  decision  dismissinff  his  oom- 

E Taint  against  the  respondents  for  having  an- 
kwfolly  aemanded  and  taken  toll  from  him  at  a 
certain  turnpike  gate  under  the  oiroumstances  set 
forth  at  lengch  in  the  case,  of  which  the  following 
is  a  statement  of  so  much  as  is  material  for  the 
purpose  of  this  report. 

Tne  appellant  was  an  inhabitant  of  the  town  of 
Sutton,  in  the  county  of  Surrey,  and  the  respon* 
dents  were  the  collectors  of  the  tolls  at  a  turnpike 
gate  in  the  parish  of  Sutton,  called  the  Sutton 
Lane-gate,  on  the  turnpike  road  leading  from 
Sutton  to  Reigate.  The  complaint  against  the 
respondents  before  the  mai^strates  arose  under  a 
Turnpike  Act  (55  Qtw}.  8,  c.  xlviii.),  "  for  re- 
pairing the  road  from  Sutton,  in  the  oountv  of 
Surrey,  through  the  borough  of  Reigate  by  Sidlow 
Mill  to  Povey  Cross,  and  severaJ  other  roads  therein 
mentioned  in  the  same  county,"  whereby  it  was 
enacted  in  sect.  32  of  the  same  Act,  amongst  other 
things,  as  follows : 

Prorided  also,  that  no  toll  shall  be  demanded  or  taken 
br  yirtae  of  this  Act  of  or  from  any  of  the  inhabitants 
of  the  town  of  Sntton  at  any  toll  gate  or  toll  bar  to  be 
ereoted  in  the  said  town,  or  for  any  horses,  cattle,  or 
carriages  belon jfing  to  snoh  inhabitants  passing  through 
the  same. 

The  toll  gate  in  question  formerlv  stood  close  to 
a  tavern,  called  the  Cock  Inn,  in  the  High-street 
of  the  town  of  Sutton.  But  about  forty  years 
ago,  namely,  some  time  in  the  year  1838,  the 
trustees  of  the  said  turnpike  road,  under  and  by 
virtue  of  the  powers  vested  in  them  by  the  said 
Act  of  Parliament,  removed  the  said  toll  gate 
from  its  then  position,  which  was  admittedly 
within  the  town  of  Sutton,  to  its  present  sit^ 
where  it  has  ever  since  stood  and  now  stands  in 
Sutton-lane  within  the  parish  of  Sutton,  a 
distance  of  about  1200  yards,  or  rather  more  than 
five-eighths  of  a  mile  m  a  southwardly  direction 
from  the  Cock  Inn  aforesaid. 

At  the  time  of  such  removal  there  was  not  any 
house  between  the  Cock  Inn  and  the  present 
position  of  the  toll  gate  in  Sutton- lane,  but  since 
the  said  removal,  and  within  the  last  few  years, 
some  thirty-seven  detached  or  semi-detached 
houses  have  been  erected  on  the  west  side  of  the 
road,  but  they  are  not  contiguous  or  continuous, 
there  being  a  reservoir  with  a  frontage  of  92  feet 
to  the  said  road,  and  a  large  arable  field  inter- 
vening in  which  there  are  no  houses,  and  which  has  a 
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frontage  to  the  tampike-road  of  rather  more  than 
one-eighth  of  a  mile,  and  which  field  is  in  the 
market  for  building  parposes;  and  on  the  east 
side  of  the  said  road  from  the  said  Oock  Inn  to 
where  the  gate  now  stands  in  Satton-lane  there 
are  seventeen  villas  or  detached  hoasee,  the  rail- 
way station,  and  an  iron  chnrch,  but  they  are  not 
oontigaons  or  continuous,  there  being  on  the 
same  side  also  a  field  of  about  six  acres,  another 
field  of  about  twenty  acres,  both  having  a  frontage 
to  the  said  road,  a  third  field  (arable)  having  a 
ftx^ntage  of  107  feet  to  the  said  road,  and  a  meadow 
having  a  frontage  of  nearly  one-eighth  of  a  mile 
to  the  said  rofbd,  lying  between  the  Cock  Inn  and 
the  said  toll  gate. 

On  the  west  side  of  the  said  road,  b^ond  the  said 
toll  gate,  there  is  a  row  of  eleven  houses  in  the 
parish  of  Sutton,  beyond  which  the  land  is  all 
farming  land,  and  on  the  line  of  the  said  road 
there  are  new  roads  being  formed  on  which  are 
already  built,  or  in  course  of  building,  nineteen 
houses  in  the  aggregate.  A  farmhouse  building 
and  premises  of  a  Mr.  Burton  are  near  to  the  said 
toll  gate,  on  the  east  side  of  the  said  road,  but 
immediately  at  the  rear  of  and  surrounding  the 
said  farmhouse  and  buildings  there  is  nothing 
but  agricultural  land,  and  in  fact  the  said  toll  gate 
is  surrounded  by  such  land  on  its  north,  south, 
and  east  sides.  The  average  rental  of  the  houses 
along  the  line  of  the  said  roieMl  from  the  Cock  Inn 
to  the  Sutton-lane  gate  is  701.  per  annum,  and 
the  houses  in  such  line  of  road  are  rated  at 
over  3000L  Some  sixty  or  seventy  years  ago  the 
rateable  value  of  Sutton  was  50002.,  and  the  popula- 
tion about  800;  and  while  twenty  years  ago  the  whole 
rateable  value  of  Button  was  88002.,  it  has  now  a 
rateable  value  of  48,0002.,  the  total  rateable  value  of 

Eroperty  on  the  south  side  of  the  Cock  Inn  alone 
eing  upwards  of  8650Z. 

In  the  preamble  to  the  said  Act,  and  in  the 
several  sections  therein  up  to  and  inclusive  of 
sect.  4,  the  words  "  Sutton  "  and  "  Sutton  afore- 
said "  only  are  used,  without  distinguishing  the 
place  called  ''Sutton"  from  the  "town  of 
Sutton ; "  and  in  sect.  5  the  "  town  of 
Sutton"  is  first  mentioned  in  the  wordti  there, 
**  leading  from  the  12th  milestone  in  the  town  of 
Sutton ;  "  and  when  Sutton  is  afterwards  referred 
to  in  the  same  section  it  is  mentioned  as  *'  Sutton 
aforesaid,"  and  in  various  other  sections,  up  to 
sect.  82,  the  word  *'  Sutton  "  only  is  used ;  and  in 
the  before-mentioned  proviso  in  sect.  82  the  words 
"town  of  Sutton"  and  "the  said  town"  are 
again  and  for  the  only  other  times  made  use  of; 
in  all  other  instances  throughout  the  Act  where 
Sutton  is  mentioned  therein  it  is  referred  to  as 
"  Sutton  "  only  or  "  Sutton  aforesaid." 

Until  the  month  of  June  1878  the  inhabitants 
of  the  said  "town  of  Sutton"  had  been  in  the 
oabit  of  passing  and  repassinir  through  the  said 
toll  gate  at  Sutton-lane  aforesaid  without  payine 
toll;  and  on  the  appellant  driving  through  the  said 
gate  on  the  occasion  in  question,  tne  14th  Aug.  1878, 
toll  was  demanded  from  him  by  the  respondent 
Ann  Goldsmith,  the  wife  of  the  toll  collector  a 3 
the  said  gate,  when  the  appellant,  having  first 
claimed  exemption  from  toll  as  an  inhabitant  of 
the  town  of  Sutton,  paid  the  toll  under  protest. 

On  the  hearing  of  the  complaint  before  the 
justices,  it  was  contended,  on  the  part  of  the  appel- 
lant that  the  "  town  of  Sutton  "  extended  to  and 
beyond  the  site  of  the  present  toil  gate  in  the 


town  by  reason  of  there  being  houses  on  both 
sides  of  the  road,  and  on  Mjaoent  roads,  so 
situal^  as  to  constitutve  a  town,  and  to  be  part  of 
the  "  town  of  Sutton ; "  and  that  the  present  site 
of  the  gate  was  within  the  "  town  of  Sutton," 
within  the  meanine  of  the  exempting  proviso  in 
sect.  82  of  the  said  Act;  and  that  the  removal  of  the 
said  toll  gate  to  its  present  position  by  the  trustees 
some  forty  years  ago  was  subject  to  the  rights, 
remedies,  and  restrictions  imposed  by  the  said 
statute,  and  that  the  removal  of  the  g^te  from  its 
former  site  to  its  present  site  did  not  confer  apon 
the  trustees  the  right  to  impose  a  toll  on  the 
inhabitants  of  Sutton. 

On  the  part  of  the  respondents  it  was  contended 
that  the  words  "  town  of  Sutton"  in  sect.  32  were 
words  of  restrictive  limitation,  and  that  by  using 
them  in  that  section  the  intention  was  to  restrict 
the  exemption  to  inhabitants  of  the  town  on  pass- 
ing through  any  toll  gate  to  be  erected  in  the  said 
town.  That  it  was  a  question  of  fact,  to  be  deter- 
mined by  the  justices,  whether  or  not  the  said 
toll  gate  was  within  the  "  town  of  Sutton ;"  that 
it  was  not  within  the  said  town,  and  accordingly 
that  the  inhabitants  were  not,  nor  were  the 
appellants,  exempted  from  the  payment  of  tolls. 

The  justices  inspected  the  position  of  the  Sutton- 
lane  toll  gate,  and,  upon  sueh  inspection  and  the 
evidence,  they  found  as  a  fact  that  there  was  not 
any  collection  of  houses  at  the  said  toll  gate,  nor 
a  continuous  series  of  houses  from  the  Cook  Inn 
to  the  said  toll  gate,  and  that  the  said  g^te  did  not 
at  the  time  it  was  erected,  nor  at  the  time  of  the 
said  complaint,  stand  within  the  "  town  of  Sutton," 
and  they  also,  upon  the  construction  of  the 
statute,  and  of  the  decisions  in  the  cases  cited  by 
counsel  for  the  complainant  and  the  solicitors  for 
the  defendants,  came  to  the  same  conclusion ,  that 
the  Sutton-lane  toll  gate  did  not  stand  within  the 
said  "  town  of  Sutton ;"  and  they  accordingly  dis- 
missed the  complaint,  with  costs  against  the  said 
complainant,  the  present  appellant,  and,  upon  his 
application,  they  stated  the  present  case,  in  which 
the  questions  for  the  opinion  of  the  court  were : 

1.  Whether,  under  the  circumstances,  the  re- 
moval of  the  toll  gate  from  the  town  of  Sutton  to 
the  present  site  outside  the  town,  but  within  the 
parish  of  Sutton,  conferred  a  right  on  the  trustees 
of  the  road  to  exact  a  toll  from  the  inhabitants  of 
the  town  of  Sutton  ? 

2.  Whether  the  words  "  town  of  Sutton  "  are 
to  be  held  to  be  co-extensive  with  the  word 
"  Sutton,"  as  used  in  the  said  Act,  or  must  be 
limited  to  the  exemption  clause  of  the  said  Act  F 

8.  Whether  by  custom  or  usage  the  inhabi- 
tants of  the  town  of  Sutton  are  entitled  to 
exemption  from  tolls  at  the  said  toll  gate  P 

If  the  court  should  be  of  opinion  that  ^ese 
questions  should  be  answered  in  the  negative,  then 
our  said  determination  is  to  be  enforced ;  and  if  m 
the  affirmative,  our  determination  is  to  be  reversed 
and  our  decision  quashed. 

Kydd,  for  the  appellant,  contended  that  the 
decision  of  the  magistrates  was  erroneous,  and 
should  be  reversed.  Three  times  only  in  the  Act 
was  the  "  town  "  of  Sutton  mentioned :  vis.,  in  the 
5th  section,  where  the  words,  "  twelfth  milestone 
in  the  town  of  Sutton  "  were,  it  is  submitted, 
descriptive  only,  and  not  words  of  limitation; 
and  immediately  afterwards,  in  the  same  section, 
the  place  "  Button"  was  mentioned  as  "  SatUn 
afurejiaid ;  '*  and  in  all  the  subsequent  sections  of 
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the  Act^  where  the  plnoe  was  mentioned  or  re- 
ferred to,  it  was  mentioned  as  "  Sutton  "  only,  or 
*'  Satton  aforesaid,"  except  in  the  exempting  pro- 
Tiso  in  sect.  32,  on  which  the  qaeslion  here  turned, 
where  the  word  '*town"  was  again  twice  used. 
[EUwxiKS,  J.^Do  yon  say  that  the  justices  as  a 
matter  of  fact  ought  to  have  found  that  this  spot 
where  the  gate  cow  stands  was  town?]  The  justices 
hare  misapprehended  the  cases  cited  before  them, 
and  the  construction  of  the  Act  of  Parliament, 
and    the    proper    legal   definition  of  the   word 
"town;"  audit  is  a  question  for  the  considera- 
tion of  the  court  on  the  facts  as  found.     The 
justices,  having  an  anterior  or  foregone  impression 
in  their  minds,  inspected  the  loctu  in  quo,  and 
under  that  impression,  and  not  from  any  (^P08' 
<er»or»  reasoning,  said, "  This  is  not  a  town."  Tney 
have  gone  wrong  in  point  of  law  in  attempting  to 
define  a  town  as  "  a  continuous  series  of  houses  " 
merely.    Ihere  is  no  such  thing  as  a  "  continuous 
series  of  houses"  without  qualification  contem- 
)lated  by  the  cases  which  were  cited  before  the 
ustioes,  and  on  which  the  latter  appear  to  have 
Msed  their  decision.    It  is  the  oontmuous  growth 
of  the  town,  and  the  gradual  extension  and  ex- 
pansion of  its  limits,  that  is  to  be  looked  at,  as  in 
Reg.  V.  CoitU  (16  Q.  B.  412, 20  L.  J.  162,  M.  C); 
where  the  late  Becorder  of  London,  Mr.  Bussell 
Gumey,  having  jdirected   the  jury  "  co  consider 
whether  the  gate  in  question  in  that  case  was  situ- 
ated within  the  town  of  Taunton,  and  tdd  them 
that  the  word  'town'  was  to  be  tdcen  in  its 
popular  sense  of  a  collection  of  houses,  where 
people  congregate,  and  that  they  were  to  consider 
whether  the  spot  in  c|uestion  was  so  surrounded 
by  houses  that  the  inhabitants  might  fairlv  be 
said  to  dwell  together,  and  that  the  fact  of  the 
houses  beiuff  separated  bj^  gardens  would  not  pre- 
Tent  them  m>m  being  said  to  lie  toeether,"  that 
direction  and  definition  were  aporoved  of  by  Lord 
Campbell,  G.J.  and  the  rest   of  the  Oourt   of 
Queen's  Bench.    Subseouently,  also,  in  the  Honse 
of  Lords,  in  the  case  ot  The  London  and  South' 
Western  BaiUeay  Oompany  v.  Blachmore  (22  L.  T. 
Bep.  N.  S.  504 ;  39  L.  J.  713,  Ch. ;  L.  Ben.  4 
E.   &  I.  App.  601),  the  Lord  Chancellor,  Lord 
Hatherlev,  referred  to  that  definition  approvingly, 
and    said :    **  It    amounts   to   this,   that  where 
there  is  such  an    amount  of  continuous  occu- 
pancy of  the  ground  by  houses  that  tJie  inhabi- 
tants may  be  said  to  be  living,  as  it  were,  in 
the   same   town    or  place   continuously,   there, 
for   the   purposes   of   the   Bail  way   Acts,   and 
according  to  tne  popular  sense  of  the  word  (not  the 
legal  sense,  whicn  would  not  give  at  all  a  sensible 
definition),  the  place  may  be  said  to  be  a  town." 
In  The  Commieeionera  of  MUton  v.  The  Fowersham 
Dieirict  Highway  Board  {10  B.  &  S.,  p.  548,  n.),  the 
oourt  intimated  its  opinion  to  the  justices,  in 
accordance  with  Beg,  t.  Cottle^  that  '*  the  proper 
definition  of  the  word  '  town '  was  a  contmuous 
series  of  houses  not  necessarily  contiguous,  but 
sufiSciently  so  to  form  a  congregation  of  human 
habitations."    The  description  of  the  locality  in 
the  present  case  shows  it  to  be  clearly  *'  town  " 
within  the  definitions  of  that  word  in  the  above* 
named  cases.    Again,  the  rule  of  construction  of 
an  Act  of  Parliament  like  the  present  one  is  thus 
laid   down  Inr  Bailey,  J.  in  Waterhouse  v.  Keen 
(4  B.  &  C.  425) :  *'  Acts  of  Parliament  such  as  those 
now  in  question  "  (a  Turnpike  Act)  "  must  be  con- 
straed  with  reference  to  the  particular  language 


in  which  they  are  expressed ;  but  where  there  is 
any  ambiguity  in  the  lanffuage  used  the  construc- 
tion must  be  m  favour  of  the  public,  because  it  is 
a  general  rule  that  where  the  public  are  charged 
with  a  harden  the  intention  of  the  Leffislature  to 
impose  that  burden  must  be  explicitly  and  dis- 
tinctly shown."  So  also  in  The  Leede  a/nd  Lwef 
pool  Oanal  Compcmy  y.  Huetler  (1  B.  &  C.  425), 
the  same  leamea  judge  savs,  with  reference  to  a 
question  of  toll  under  a  Cfanal  Act :  *'  Those  who 
seek  to  impose  a  harden  upon  the  public 
should  take  care  that  their  claim  rests  upon  plain 
and  unambiguous  language."  And  in  iBuisey  ▼. 
Storey  (4  B.  &  Ad.  98 ;  ^  L.  J.  N.  S.  166,  E.  B.) 
Parke,  B.,  delivering  the  judgment  of  the  Court 
of  King's  Bench,  on  a  question  arising  under  a 
Turnpike  Act,  says  :  "  ftut  as  this  statute  does 
impose  a  tax,  the  usual  rule  of  construction 
must  be  applied  to  it  which  is  adopted  in  similar 
cases,  and  the  subject  must  not  be  charged  unless 
the  intention  to  charge  clearly  and  distinctly 
appears."  The  same  doctrine,  that  there  must 
be  no  ambiguity  in  order  to  make  the  subject 
liable  to  a  tax  or  burden,  is  laid  down  in  Dwarris 
on  Statutes,  2nd  edit.,  p.  646,  and  2  Chitty  on 
Statutes  (2nd  edit.  1851,  p.  531,  note  b.,  Highway 
and  Turnpike).  The  appellant  here,  therefore,  is 
entitled,  it  is  contended,  to  exemption  if  there  be 
any  doubt  whether  this  gate  be  within  the  town  of 
Sutton  or  not.  But  further,  for  forty  years,  from 
1838  to  the  summer  of  lartyear,  no  coil  was  erer 
demanded  at  this  gate.  The  trustees,  therefore, 
having  stood  by  ana  permitted  the  public  to  use 
this  gate  toll  free  for  so  long  a  perioa  of  time,  and 
having  thcrebv  caused  to  grow  up  in  the  public  mind 
an  idea  that  they  intendM  to  let  these  mhabitants 
pass  toll  firee,  cannot  now  impose  a  toll  upon  them : 

The  Bwrreu  CoumI  Compofinu  v.  HaUy  1  SoottN.  B. 

a64;9L.  J.  N.  8.  829,G.  P. 
HiU  V.  Smith,  10  East,  475. 

At  all  events,  the  trustees  not  having  been  reason- 
ably vigilant  and  diligent,  the  equitable  doctrine 
of  acquiescence  will  apply  as  agamst  them. 

Fi^erald  (with  him  was  wanthamt  Q.0.)>  for 
the  respondents,  eontra,  supported  the  decision  of 
the  lustices.  —  The  only  real  question  here  is, 
whether  or  not  the  appellant  is  within  the 
exempting  proviso  in  sect.  32  of  the  ActP  To 
bring  himself  there  he  must  show  that  the  loeue 
in  quo  is  within  the  town  of  Sutton,  using  the 
wora  *'  town"  in  the  popular  sense  of  the^  term, 
and  that  he  has  not  done,  and  cannot,  it  is  sub- 
mitted, properly  do,  having  regard  to  the  various 
authorities  on  ^e  question.  In  addition  to  those 
which  have  been  cited  for  the  appellants  it  mar 
be  added  that,  in  EUiott  v.  The  Souih  Devon  Bail' 
way  Compitny  (2  Ex.  725;  17  L.  J.  262,  Ex.), 
Alderson,  £.  defines  a  town  as  follows:  "It  is 
where  a  great  body  of  people  within  a  town- 
ship are  congregated  together  in  houses.  It 
means  land  continuously  built  upon.  There  can 
be  no  doubt  that  the  green  of  Grosvenor-square 
is  in  **  town."  So  a  railway  passing  through  the 
Temple-gardens  would  be  passing  through  a 
"  town ;"  and  Parke,  B.,  in  the  same  case,  says : 
"  It  would  appear  that  the  word  "  town"  is  not  to 
be  understooa  in  its  strict  legal  interpretation  as 
a  township  having  a  church  or  a  constable,  but  a 
place  containing  a  number  of  houses  congregated 
together,  an  inhabited  spot  where  the  occupation 
is  continuous."  In  The  Oommieeionere  of  MiUon 
y.  The  Favereham  Highway  Boards  cited  on  the 
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other  side,  and  which  is  reported  more  fully  in  81 
Justice  of  the  Peace,  p.  341,  Gockhurn,  G. J.,  says : 
"  All  that  the  coart  can  do  is  to  lay  down  the  rule 
or  principle  founded  upon  the  definition  already 
laid  down,  that  is,  that  the  houses  must  be  pare  of 
a  series  of  houses  sufficiently  contiguous  to  form 
part  of  the  town.  The  application  of  this  rule 
raises  a  question  of  Jactfar  better  determined  upon 
the  view  by  the  magistrates  than  it  possibly 
can  be  by  this  court  upon  any  statement. 
Now  here  the  justices  have'  found  as  a  fact,  after 
hearing  both  sides  and  a  personal  inspection  of 
the  spot,  that  this  gate  is  not  within  the  towu,  and 
the  court  will  not  interfere  with  their  finding  on 
a  matter  of  fact  within  their  jurisdiction.  [He  was 
stopped.] 

Kellt,  G.B. — ^The  question  here  depends  entirely 
upon  the  construction  of  the  proviso  at  the  end  of 
tne  32nd  section  of  the  Turnpike  Act  (55  Gko.  3, 
o.  zlviii.),  and  its  application  to  the  unquestioned 
facts  of  the  case.  It  appears  from  the  case  that  a 
turnpike  gate  formerly  stood  within  the  town  of 
Sutton,  and  close  to  a  very  old  and  oelebrated 
inn  in  that  town  called  the  "  Gock,"  and  that, 
some  forty  years  ago,  namely,  in  the  year  1838, 
the  trustees  of  the  Sutton  turnpike  road,  under 
the  powers  vested  in  them  by  the  last-mentioned 
Act  of  Parliament,  removed  that  turnpike  gate 
from  its  then  site  close  to  the  "  Gock  "  inn',  within 
the  town,  to  its  present  position  in  Sutton-lane, 
within  the  parish  of  Sutton,  and  about  1200  yards, 
or  five-eighths  of  a  mile  in  a  southerly  direction 
from  its  original  position;  and  the  question  is 
whether,  under  the  proviso  in  the  Act  to  which  I 
have  already  referred,  the  inhabitants  of  the  town 
of  Sutton,  who  were  undoubtedly  exempted  by 
that  proviso  from  the  payment  of  toll  at  the 
gate  in  its  former  position,  are  also  exempted 
from  the  payment  of  toll  at  the  gate  in  its 
present  position?  Now  the  words  of  the  ex- 
empting clause  of  the  Act  are,  that  "no  toll 
shall  be  demanded  or  taken  by  virtue  of  this 
Act,  of  or  from  any  inhabitant  of  the  town 
of  Sutton,  at  any  toU^ate  or  toll  bar  to  be  erected 
in  the  said  town.  The  question,  therefore,  is 
whether  this  new  toll  gate,  erected  in  1838,  was 
at  the  time  of  its  erection,  or  has  since  become, 
and  now  is,  within  "  the  town  of  Sutton."  To  arrive 
at  a  decision  in  this  matter,  we  must  look,  not  only 
to  the  position  of  the  gate,  but  to  the  statements  and 
findings  in  the  case.  The  gate  was,  it  appears, 
upon  a  spot  marked  upon  the  Ordnance  map  as 
"  Banstead  Downs,"  on  the  high  road  from  Sutton 
to  Beigate  and  more  distant  places,  within  which 
district  roads  were  to  be  made  or  to  be  preserved, 
and  turnpike  gates  to  be  erected  nndtrr  the  Act  at 
one  place  and  another,  according  to  th*^  judgment 
of  the  trustees.  The  case  finds  that  in  1833 
there  were  not  any  houses  between  the  Gock  inn 
and  the  said  toll  gate  in  Sutton- lane;  that  is  to 
say,  there  was  not  a  single  house  to  be  found  oo 
either  side  of  the  road  for  a  distance  of  1200 
yards  from  the  site  of  the  old  gate  in  the  towu  to 
that  of  the  new  gate  in  Sutton-lane,  the  town 
being  1200  yards  to  the  north  of  the  new  gate. 
Further  the  .case  finds — [His  Lordship  here  read 
from  the  case  the  description  of  the  locality  and 
the  erection  of  new  houses  there  since  the  removal 
of  the  gate  in  1838  up  to  the  present  time, 
and  then  proceeded  as  follows:]  Now,  look- 
ing at  the  definition  of  a  "  town "  in  the 
various  cases  that  have  been  cited,  I  think  as  the 


result  of  the  whole  it  may  be  said  that  to  constitute 
a  "  town  "  there  must  be  a  continuity,  though  not 
neoessarily  an  absolute  contiguity  of   buildings; 
that  is  to  say,  a  spot  to  be  said  to  be  within  a 
town  must,  in  the  language  of  Alderson,  B.  in 
Elliott  V.   The  South  Sevon  Bailway  Company, 
be    "where   a  great   body    of   people  are    oon- 
gregated  together  in  houses;"  or,  as  Parke,  B. 
said,  in  the    same  case,  "a  place  containing  a 
number   of    houses    congregated     together,    an 
inhabited    spot    where   tne   occupation    is    con- 
tinuous."   Those  expressions  correspond  with  the 
definition  of  a  "  town  "  given  by  the    late  Mr. 
Bussell   Gurney,   the   Beicorder   of    London,    in 
the  case  of   Beg,   v.  OoUte,  which   was  quoted 
with  approbation    by    Lord   Hatherley  as  Lord 
Ghancellor  in  the  House  of  Lords,  in  the  case 
of    The    London    and   South-  Western    Railway 
Company  v.  Blackmore,  in    terms    which     have 
already  been  referred  to ;  and  surely  no  one  who 
had  to  determine  the  question  in  this  case  could 
say  that  the  description,  given  in  the  case  of  the 
locality  in  which  this  gate  is  situated,  comes  at  all 
within  either  of  the  definitions  of  a  town  as  given 
by  either  of  these  learned  judges  in  either  pf  the 
before-mentioned  cases.    Glearly  this  gate  is  not 
surrounded  by  a  congregation  of  nouses,  nor  in  point 
of  fact  is  it  surrounded  by  houses  at  all ;  but  there 
are  merely  here  and  there  a  few  detached  or  semi- 
detached   villas   throughout  a  distance  of  some 
1200  yards,    with    fields    of  many  acres  and  a 
reservoir  and  so  forth  intervening.    I  am  there- 
fore of  opinion  that  this  toll  gate  was  not  at  Uie 
time  of  its    erection    at   its   present  site  forty 
years  ago,  and  is  not  now,  within  the  town  of 
Sutton,  and  that  consequently  the  respondents 
are    entitled    to   the  judgment    of    the    court. 
Independently,  however,    of   any  conclusion    at 
whicn  we  have  arrived  on  this  point,  I  think  the 
cases  which  have  been  cited  go  to  show  that  the 
question  whether  a  particular  spot   is  within  a 
town  or  not  within  a  town,  is  a  ouestion  of  fact  to 
be  determined  by  a   jury   under   the    superin- 
tendence and  with  the  assistance  of  a   judge, 
where  the  case  comes  before  a  judge  and  jury,  or 
by  the  magistrates  where  the  case  comes  before 
them  as  this  case  did  ;  and  therefore,  looking  at 
the  terms  of  this  case,  and    finding    that   the 
magistrates,  who  were  a  tribunal  of  judge  and 
jury   together,    have   treated    the  matter  as   a 
question  of  fact  for  their  consideration,  and  have 
found  in  clear  and  precise  terms  that  this  gate  is 
not  within  the  town  of  Sutton,  I  do  not  think  we 
are  at  liberty  to  go  further,  but  that  we  must 
treat  it  as  a  Question  of  fact,  upon  which  the 
magistrates  haa  jurisdiction  to    determine   and 
have  determined  for  themselves.     But  it  has  been 
very  acutely  and  ably  argued  by  Mr.  Kyid  for  the 
appellant,  that  there  has  been  a  user  ut  this  gaU*, 
toll  free,  by  the  inhabitafits  for  forty  years,  and  so 
they  hsd  Hcquired  a  right  of  ezempiion  from  the 
toil.    No  length  of  user,  however,  even  if  ic  were 
fully  and  sati>faotorily  established,  cin  establish 
a  right  in  any  per8onor  class  of  persons  to  exemption 
from  tolls  unless  it  be  created  or  sanctioned  bv  Act 
of  Parliament.    A  duty  is  imposed  by  their  Act  of 
Parliament  upon  the  trustees  to  levy  the  toll  on 
all  who  pass  tnrough  the  toll  gate,  and  they  have 
no  right  or  power,  by  negligence  or  carelessness, 
or  it  might  be  by  favour,  to  exempt  any  person  or 
class  of  persons  from  payment  of  it,  or  to  grant 
to  any  person  or  any  class  of  persons  leave  to  pMi 
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through  the  gate  gnitnitonsly,  and  therefore  their 
haviDg  permitted  certain  persons  to  pass  through 
the  toll  gate  without  paying  toll,  even  if  it  were 
altogether  unezplainable,  would  create  no  right 
of  exemption  known  to  the  law  ;  and  it  is  there- 
fore really  an  immaterial  iact  in  the  ease. 
Under  these  circnm stances,  therefore,  upon  all 
grounds,  and  upon  all  the  questions  whicn  arise 
in  the  case,  I  am  of  opinion  that  the  respondents 
are  entitled  to  the  judgment  of  the  court. 

Hawkins,  J. — I  am  of  the  same  opinion.     By 
their  Act,  which  was  passed  in  the  year  1815,  and 
under  which  they  claim  the  right  to  take  these 
tolls,  the  trustees  were  at  liberty  to  take  the  tolU 
at  the  toll  houses  and  toll  bars  duly  erected,  and 
they  were  authorised  by  another  section  of   the 
Act  to  transfer  the  toll  bars  then  erected  to  other 
parts    of    the  road.      The    toll   bar  in  question, 
it  is  admitted,  stood  in  1815  within  the  town  of 
Sutton;    it  is   admitted  also,  and    so  found  in 
the  case,  that  in  the   year  1838    the   toll  bar, 
which     up    to    that    time     had    stood    within 
the    town    of    Sutton,    was    transferred    to    a 
spot    some    distance    from    it,   and    re-erected 
at  a  place  without  the  town  of  Sutton.    Now  the 
appellant  is  an  inhabitant  of  the  town  of  Sutton, 
and  he  claims   an  exemption  from  this  toll  by 
▼irtue  of  a  proviso  to  be  found  at  the  end  of  the 
32nd  section  of  the  Act.    So  far  as  it  is  necessary 
to  state  them  here,  the  words  of  that  proviso  are 
these,  "  Provided  also  that  no  toll  shall  be  de- 
manded or  taken  by  virtue  of  this  Act  of  or  from 
any  inhabitant  of  the  town  of   Sutton,  at  any 
toll  gate  or  toll  bar  to  be  erected  in  the  town  of 
Sutton,  or  for  any  horses,  cattle,    or  carriages 
belonging  to  such  inhabitants  passing  through 
the  same."      I  have  said  it  is  found  by  the  magis- 
trates, and  it  is  not  disputed,  that  at  the  time  this 
toll  bar  was  removed  in  1838  it  was  removed  to  a 
spot,  which  was  then,  at  all  events,  without  the 
town  of   Sutton.     The  case  sets  forth  the  fact, 
which  is  beyond  all  dispute,  that  since  1838,  and 
chiefly   within    the    last    few    years,    there    has 
been    a   great   deal  of   building   in    the   neigh- 
bourhood between  the  spot  where  the  old  toll  bar 
stood  and  the  place  where  it  was  erected  in  1838. 
If  the  effect  of  those  building  operations  had  been 
such  as  to  bring  the  toll  bar  within  the  town  of 
Sutton,  though  it  was  not  so  in  1888,  I  should 
have  been  of  opinion  that  the  appellant,  being  an 
inhabitant  of  tne  town  of  Sutton,  was  entitled  to 
exemption  from  the  toll,  on  the  ground  that  at 
the  time  the  exemption  was  claimed  the  toll  gate 
was  within  the  town,  although  it  was  not  within 
the  town  at  the  time  of   its  removal.     In  my 
opinion  a  town  grows   with  the  buildings,  and 
wherever  it  can  be  said  that  the  buildings  have 
advanced  to  such  an  ox  tent  that  thai  which  was 
formerly  without  the  town  is  now  within  it,  the 
exemption  will  apply  to  that  part  of  the  town  so 
newly  udtled.     Then  coroen  the  question,  yes  or  no, 
has  this  toll  bar,  which  avowedly  was  without  the 
town   of    Sutton    in    its    new   position  in    1838, 
been  since    brought   within  the   town  so  as   to 
give    exemption    to    those    who    claimed    it    as 
inhabitants  of  that  town?    Now  this    question 
is,  in  my  judgment,  purely  one  of  fact  for  the 
tribunal  before  whom  it  is  tried.    If  it  had  arisen 
before  a  judge  and  jury  it  would  have  been  a 
aueation  for  the  jury  to   determine  under  the 
direction  of  the  judge  who  tried  the  case;  if  the 
qaestion  arisea  before  magistrates,  they  have  to  i 


apply  the  law  which  is  presented  to  them,  or  as  it 
exists,  to  the  facts,  and  they  have  to  determine 
whether,  as  a  matter  of  fact,  the  place  is  or  is  not 
within  the   town.     That   was  expressly  decided 
by  the  Court  of  Queen's  Bench  in  the  case  of 
B*'g,  V.  GoUle,    Lord  Campbell,  C.J.,  in  delivering 
judgment  in  that  case,  says :  "  We  are  therefore 
of  opinion  that  the  learned  judge  was  bound  to 
leave  the  question  to  the  jury  whether,  when  the 
indictment   was  found,  the  gate  stood  across  a 
road  which  was  to  be  considered  as  at  that  time  in 
the  town  of  Taunton."    There  are  one  or  two 
cases  in  which  definitions  are  given  of   what  is 
considered  to  be  a  town.     One  case  is  that  of 
Beg,  V.  Cottle,  to  which  reference  has  already  been 
made,  which  was  tried  before  the  late  Recorder  of 
the  City  of  London  at  the  Somersetshire  assizes, 
m  which  the  question  was  whether  the  locus  in 
quo  was  within  the  town  of  Taunton  or  not,  and 
the    learned   judge    left    that    question     to    the 
jury  as  one  of  fact,  telling  them  that  the  word 
"  town  "  in  the  Act  was  to  be  understood  in  the 
popular  sense  of  "a  collection  of  houses  where 
people  congregate,"  and  that  they  were  to  con- 
sider whether  the  spot  in  question  was  "sur- 
rounded by  houses  so  reasonably  near  to  each 
other  that  the  inhabitants  might  fairly  be  said  to 
dwell  together."     In  my  judgment  that  was  a 
very  concise  way  of  stating  what  constitutes  a 
town.     In  the  case  of  Elliott  v.  The  South  Devon 
Railway    Company,     Alderson,    B.     fl^ave     what 
in   substance  was    his    definition  of  a  town  as 
follows :    *'  What    the    walls    of    towns   were    in 
ancient  times,  that   is,  a   boundary,  continuous 
buildings  are  now.      By  continuous  buildings  I 
do  not  mean  buildings  which  touch  each  other, 
but  buildings   so   reasonably  near  that  the  in- 
habitants may  be  considered  as  dwelling  together. 
Within  the  ambit  surrounded  by  such  honaes  is 
town,  and  when  the  railway  pasnes  through  that 
ambit  it  passes  through   town."      That    is    the 
definition  given  by  Alderson,   B.     Lord  Camp- 
bell, C.J.,  in  his  judgment  in  the  case  of  Beg.  v. 
Cottle,    approved    very    much    of    Mr.    Russell 
Gumey's   definition,  and   at  p.  420  of  16  Q.  B. 
said  :  "We  think  there  is   no   misdirection  in 
this  case.    The  learned  judge,  with  much  felicity, 
comprised  in  a  few  words  all  that  was  material  in 
the  language  of  the  Barons  of  the  Exchequer  as  to 
the  definition  of  a  town  in  Elliott  v.  The  South 
Devon  Railway  Oowpany,"  and  he  added  that, 
*'  the  jury  could  not  be  misled  "  by  that  definition. 
I  think  I  need  not  say  more  on  that  subject, 
except  that  I  entirely   concur  in  the  view  ex- 
pressed by  Mr.  Russell  Gurney,  and  think  that  his 
was  the   true  definition.     I  do  not  think  it  is 
necessary,  in  order  to   make    a   man   an  inha- 
bitant   of    a    town,    that    the    house    in    which 
he    resides    should    be    surrounded    by    other 
houses ;     it     is     quite     sufiicie'it     if     he     lives 
in   such   proximity   to  other   houses   as  that  his 
house,  with  the  other  houses  in  its  proximity,  may 
be  said  to  form,  in  pome  of  fact,  one  congregatiuu 
of  houses.     That  must  be  of  necessity  a  question 
of  fact,  and  it  cannot  be,  as  far  as  I  can  see,  a 
question  of   law.     In  this  case  the   magistrates 
have  found  that  this  turnpike  gate,  notwithstand- 
ing its  proximity  to  a  great  many  houses  at  the 
time  this  boll  was  demanded,  was  not  within  the 
town,  and  with  that  finding,  as  a  matter  of  fact, 
I  do  not  think  we  are  at   liberty  to  interfere. 
The  exemption   being  claimed,  and  only  being 
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claimed,  by  tbe  appellant  as  an  *'  inhabitant  of  the 
town  "  by  reason  of  the  turnpike  gate  beins  also 
*'  within  the  town,"  the  moment  it  is  found  and 
established  that  the  turnpike  gate  is  without  the 
town,  the  statutory  exemption  fails,  and  the  appel- 
lant is  liable  to  pay  the  toll,  unless  he  can  rest  bis 
exemption  upon  some  other  ground.  Now,  I 
looked  with  some  anxiety  to  see  whether  Mr. 
Kydd  would  point  out  any  ground  upon  which  he 
could  rest  the  exemption,  l^cause  it  undoubtedly 
seems  at  first  sight  a  little  hard  that  a  man  who 
has  not  for  forty  years  paid  any  toll  should  sud- 
denly be  called  upon  to  pay  it;  but  I  find  that  the 
Act  of  Parliament,  in  unmistakeable  lansuage, 
imposes  the  toll  upon  him  unless  he  can  make  out 
not  only  that  he  is  an  inhabitant  of  the  town,  but 
a.l8o  that  the  turnpike  gate  is  situate  within  the 
town.  The  claim  of  exemption  fails  him  altogether. 
Then  Mr.  Kydd  says  that  there  has  been  long 
neglect  on  the  part  of  those  who  had  the  right  to 
take  the  toll,  in  collecting  it  and  enforcing  pay- 
ment of  it  against  the  inhabitants.  I  am  at  a  loss 
to  see  that  that  affords  any  reason  why,  when  the 
toll  is  demanded,  it  should  not  be  paid.  There 
is  no  Act  of  Parliament  which  extends  the 
exemption,  or  rather,  which,  to  my  mind,  in  the 
least  degree  assists  the  appellant  in  his  contention 
that  he  is  exempt  from  the  toll.  I  find  no  other 
oircomstances  which,  by  the  greatest  ingenuity  of 
construction,  can  justify  the  appellant  in  refusing  to 
pay  the  tolL  It  may  be  a  hardship  upon  him,  but 
there  is  the  Act  of  Parliament  which  imposes  the 
toll,  and  unless  the  exemption  is  conferred  upon 
him  by  another  Act  of  Parliament,  I  think  he  must 
pay  it ;  that  is  to  say,  he  cannot  resist  the  collec- 
tion of  it  by  those  who  are  placed  in  authority  to 
collect  it.  As  regards  the  other  points  which  are 
set  out  in  the  case,  I  do  not  really  think  there  is 
anything  that  calls  for  obsenration.  '*The  towB 
of  Sutton  "  I  agree  is  not  co-extensiTe  with  the 
word  "  Sutton ;"  and  then  as  to  the  question  of 
whether,  by  custom  or  usage,  the  inhabitants  are 
entitled  to  exemption,  1  have  already  said  I  cannot 
see  the  slightest  ground  for  the  chum.  I  think, 
therefore,  that  upon  all  grounds  the  decision  of 
the  magistrates  was  right,  and  that  this  appeal 
ought  to  be  dismissed. 

Judgment   for    the  respondevts ;    appeal  dU' 
missed  with  costs. 

Solicitors  for  the  appellant,  Kays  and  Jones, 
Solicitor  for  the  respondents,  t.  M.  Head. 


CHANCERY    DIVISION. 

March  17, 18,  and  19,  1879. 

(Before  Fbt,  J.) 

Knight  v,  Pubssell.  (a) 

In^uneUon— Party  waU— Metropolitan  BuOding 
Act  1866  (18  ^  19  Vict.  o.  122),  ss.  3  and  88. 

On  one  side  of  and  against  a  wall  within  the 
boundary  of  his  land,  the  plaintiff  had  con- 
sirtuUed  certain  closets.  On  the  othivr  side  of 
and  against  the  same  wall,  the  defendant,  whose 
land  adjoined  that  of  the  plaintiff ,  had  constructed 
a  shed, 

Meld,  that  the  wall  was  a  party  waU  vnthin  the 
Metropolitan  Building  Art  1855,  so  far  as  the 
structures  of  the  plaintiff  and  defendant  were 
co-ferminous. 

ia)  Keportad  bj  Feakk  Eyavs,  Eiq.,  Banuter-at-Lawi 


Thx  plaintiff  commenced  an  action  against  tlie 
defendant,  claiming  an  injunction  to  restrain  him 
from  pulling  down  or  building  upon  or  otherwise 
interfering  with  a  wall  belonging  to  the  plaintiff 
and  situate  at  the  back  of  his  leasehold  messuagea 
Nos.  6  and  7,  Surrey-row,  Blackfriars-road,  in 
the  county  of  Surrey,  and  for  a  mandatory  in- 
junction to  compel  the  defendant  to  poll  down 
the  building  already  erected  by  him  upon  the 
plaintiffs  said  wall,  and  to  restore  the  same  wall 
to  its  former  condition. 

The  action  was  tried  without  a  jury,  and  it 
appeared  in  evidence  that  in  1877  a  fire  occurred 
on  the  premises  of  the  defendant's  lessor,  and  that 
on  the  30th  Oct.  in  that  year,  the  defendant,  who 
was  the  owner  of  the  premises  at  No.  172, 
Blackfriars-road,  south  of  the  plaintiff's  land,  aent 
to  the  plaintiff  the  following  notice : 

I  hereby  give  yon  notioe,  as  required  bj  the  Metro- 
politan Buildinge  Act  (18  &  19  Vict.  o.  122),  that  is 
intended  to  take  down  snch  portions  of  the  party  walls 
or  all  of  the  same  as  maj  be  necessary,  wfaioh  divide 
your  premises  from  the  above,  and  to  rebuild  the 
same  according  to  the  provisions  of  the  Metropolitan 
Buildings  Act,  such  said  walla  now  being  in  a  dangezooa 
condition. 

The  other  facts  are  sufficiently  stated  in  the 
judgment  of  his  Lordship. 

The  question  was,  whether  tho  wall  in  question 
was  or  was  not  a  party  wall  within  the  meaning  of 
the  statute. 

North,  Q.C.  and  E.  T.  Holland,  for  the  plaiatifi; 
argued  that  the  wall  was  not  a  party  wall,  and 
cited 

Metropolitan  Buildings  Act  1855,  ss.  3,  82,  83,85 ; 
Matts  V.  Eayokins,  5  Taunt.  20 ; 
Cufcttt  V.  Porter,  8  B.  &  C.  257 ; 
Standard  Bank  of  Africa  v.  Blokes,  38  L.  T.  Bep. 
N.  S.  672 ;  L.  Bep.  9  Ch.  Div.  68. 

Fischer,  Q.C.  and  Maidlow,  for  the  defendant* 
contended  that  user  had  made  the  wall  a  party 
wall,  and  cited 

Stephens  v.  Goturley,  1  L.  T.  Bep.  N.  S.  33 ;  7  C.  B. 

N.  S.  99; 
Weston  V.  Arnold,  L.  B^.  8  Ch.  App.  1084 : 
Angus  v.  DdUon,  38  L.  T.  Bep.  N.  S.  510 ;  L.  Bep.  3 

Q.  B.  Div.  85  ; 
Sheffield  Industrial  Society  v.  Jarvis,  W.  N.  1871, 

p.  208 ;  W.  N.  1872,  p.  47. 

North,  Q.O.,  in  reply,  cited 
Paitison  v.  QHford,  L.  Bep.  18  Eq.  259. 

Fkt,  J. — The  only  question  which  I  have  to 
determine  is  as  to  the  wall.  The  wall  mns  east 
and  west  at  the  back  of  the  plaintiff 's  land.  This 
plot  of  land  was  demised  to  the  predeceesor  in  title 
of  the  plaintiff.  The  predecessor  left  a  yard 
behind  his  buildings,  and  at  the  back  of  the  yaid 
he  built  a  wall  well  within  his  own  boundary. 
This  wall,  no  doubt,  originally  belonged  to  the 
plaiutiff.  It  appears  to  me  to  be  clear  from  the 
evidence  that,  about  Sept.  1849,  a  Mr.  Oakey  was 
in  occupation  of  the  aefendant's  land,  and  oon* 
structed,  on  his  side  of  the  wall,  a  shed  or  ooke- 
hole.  Towards  the  north  of  it  was  a  wooden 
structure  supported  by  beams  and  covered  with 
feather-edged  boards.  The  roof  was  a  lean-to 
against  the  defendant's  house.  Mr.  Oakey's 
structure  was  taken  down  in  1868»  and  another 
similar  but  higher  structure  was  carried  up.  oon- 
sisting  of  a  timber  weather  boarding  and  a  roof, 
which  was  made  partly  of  tiles  and  partly  of  sky- 
lights.   In  1877  a  fire  occurred  on  the  property  of 
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ihe  lessor  of  the  defendant    The  qneetion  which 
ttrises  is  thin,  Had  that  wall  become  a  party  wall 
within  theprovisione  of  the  Metropolitan  Buildings 
Act  P    By  the  Srd  section  of  that  Act  it  is  proTided 
that  the  "  party  wall  *'  shall  apply  to  CTer^  wall  need 
or  bnilt  in  order  to  be  used  as  a  separation  of  any 
boilding  "  from  any  other  building,  with  a  view  to 
the  same  being  occupied  by  different  persons." 
Upon  that  clause  several  questions  arise.     The 
object  of  the  Act  is  to  define  the  wall  as  a  party 
wall  with  reference  to  its  user,  and  not  with  refe- 
rence to  the  rights  of  ownership  possessed  by  the 
proprietors  of  the  adioining  land.    It  is  the  object 
of  the  Act  to  limit  the  rights  of  private  owners 
for  the  publio  good,  and  the  physical  condition, 
position,  and  user  of  the  wall,  not  the  rights  of 
owners,  must  be  considered.    The  first  question  is 
whether  that  wall  was  used  as  "a  separation  of 
any  building  from  any  other  building.'^     I  think 
it  was  so  used  as  between  the  defendant's  shed  and 
the   plaintiff's   closets,    which    were    buildings. 
These  structures  were  built  with  the  intention  that 
thej    should   be   used.    Mr.  North  argued  that, 
because  the  plaintiff  had  no  view  that  the  build- 
ings on  each  side  should  be  occupied  by  different 
persons,  the  wall  was  not  a  party  wall  within  the 
meaning  of  the  Act;  but  I  uiink  the  words  mean 
that  the  users  of  the  wall  on  each  side  have  a 
'*  view  to  occupy  it "  differently.    Mr.  North  also 
contended  that    the   construotion   which  I  have 
adopted  takes  away  the  control  of  the  wall  from 
the  owner  of   it;    but  the  control  of  property 
is  often  taken  awa^  from  the  owner  by  Acts  of 
Parliament  for  public  purposes.     I  consider  that 
this  wall  is  a  party  wall ;   and  the  second  ques- 
tion   which    arises    is    as    to    the    extent    to 
which    the    wall    has    become    a    party    wall. 
The    case    of    Weston    v.    Arnold    is     a    dis- 
tinct  authority    that    a   wall    may  be   a  party 
wall  for  some  part  only,  and  cease  to  be  a  party 
wall  when  the  buildings  on  each  side  cease  to  be 
co-terminouB ;  and  I  hold  this  wall  to  be  laterally 
a  party  wall  to  the  extent  of  the  two  closets  only. 
The  third  question  is,  was  there  anything  in  the 
nature  of   an  easement  for  the  support   of  the 
buildings  of  the  defendant?    Mr.  Oakey's  build- 
ing did  rest  on  the  wall,  and  that  was  so  in  the 
building  of  1868,  which  was  supported  on  half  of 
the  wall.    But  it  appears  that  the  building  which 
was  there  at  the  time  of  the  fire  was  preceded  by 
a  building  of  Mr.  Oakey  in  1849,  and  he  has  saia 
that  that  building  rested  on  supports  put  in  the 
ground,  and  I  believe  that  statement,  as  it  is 
supported  by  other  evidence.    The  conclusion  is, 
that  Mr.  Oakey  is  correct  as  to  the  earlier  build- 
ing, and  Mr.  Davis  (another  witness)  is  correct  as 
to  the  later  building,  which  differed  in  being  higher 
and  resting  on  the  wall.    I  cannot,  from  the  nature 
of  the  structure,  infer  the  existence  of  acquiescence 
on  the  part  of  the  plaintiff.    The  defendant  has 
failed  altogether  except  as  to  his  contention  with 
regard  to  the  part  of  the  wall  behind  the  plaintiff's 
closets  being  a  party  wall.    I  think  that  the  defen- 
dant has  interfered  with  the  ri^ht  of  the  plaintiff, 
who  is  bound  to  deliver  up  his  land  to  his  land- 
lord at  the  end  of  the  term  in  the  same  condition 
as  when  it  was  originally  demised.    The  injunc- 
tion must  therefore  go  as  to  that  part  of  the  wall 
which  is  behind  the  plaintiff's  closets  until  the 
defendant  shall  have  complied  with  the  provisions 
of  the  Metropolitan  Buildings  Act  as  to  dealing 
with  party  walls.    As  to  the  remainder  of  the 


wall,  there  must  be  an  injunction  restrainiufl;  the 
interference  of  the  defendant. 

Solicitors :     WUhaU    and    Oompton ;    F.    W. 
Mount 


CBOWH  0A8B8  BEBB&VSD. 


Baiurday,  March  22,  1879. 

(Before  Lord  Golebibos.G.J.,  Lush,  J.,  Pollock,  B., 
and  HxTDDLESTON,  B.,  and  FrrzJAiCEs  Stbfhsn,  J.) 

Bbg.  v.  HBB3CANir.  (a) 

Ooining — Uttering  false  and  ootmterfeit  coin — 
Sooereign  reduced  in  weight  by  fUing  off  the  miU- 
vng — Making  a  new   miUing — 24  ^  25  Vict,  c, 

•7*/,    S»    v$ 

The  prisoner  was  convicted  of  uttering  two  false 
and  counterfeit  sovereigns  ,with  guUty  knowledge. 
The  two  sovereigns  were  originaUy  genuine,  hut 
had  been  reduced  in  weight  by  fuing  off  nearly 
all  the  original  milUng,  New  miUings  were  then 
made  to  them  fraudiMently,  so  as  to  make  Vkem 
resemhle  genuine  sovereigns. 

Held,  thai  the  two  sovereigns  when  passed  in  thai 
state  were  false  and  counterfeit  coins,  within 
sect,  9  0/24  ^25  Vict,  c,  99,  per  Lord  Coleridge, 
OJ.,  Pollock  and  Huddleston,  BB,  (Lush  aohd 
Fit^ames  Stephen,  JJ,,  dissenting), 

Gasb  reserved  for  the  opinion  of  this  Gourt  by  the 
Becorder  of  Liverpool. 

The  prisoner,  Bobjrt  Hermann,  was  convicted 
before  me  at  a  sessions  held  on  the  7bh  Jan.  1879, 
on  an  indictment  under  sect.  9  of  the  Act  24  &  25 
Yict.  c.  99 — "  An  Acb  to  consolidate  and  amend 
the  Statute  Law  of  the  United  Kingdom  against 
offences  relating  to  the  Goin,"  for  uttering  and 
putting  off  two  false  and  counterfeit  sovereigns, 
Knowing  them  to  be  false  and  counterfeit. 

The  evidence  of  uttering,  and  of  guiltjr  know- 
ledge, was  complete;  but  Idesire  to  submit  to  the 
Gouft  the  question  whether  the  coins  which  were 
uttered  could  properly  be  held  to  be  false  and 
counterfeit  coins  within  the  meaning  of  the 
statute  in  question. 

They  were,  or  had  been,  real  sovereigns,  coined 
at  the  Mint. 

They  were  both  of  Her  Majesty's  reign — one 
dated  1872,  and  the  other  1875. 

They  had  been  fraudulently  filed  at  the  edges  to 
such  an  extent  as  to  reduce  the  weight  by  one 
twenty-fourth  part.  The  effect  of  the  filing  was 
to  remove  the  milling  entirely,  or  almost  entirely. 

In  order  to  restore  the  appearance  of  the  coins, 
a  new  milling  had  been  made  on  each  coin  with 
tools. 

It  appeared  to  me  that  this  was  a  counterfeit 
milling,  and  Uiat  a  coin  upon  which  any  part  of 
the  impression  was  counterfeit,  was  a  counterfeit 
coin. 

The  juiy  convicted  the  prisoner. 

I  remanded  the  prisoner  to  Her  Majestjr's  gaol 
at  Walton,  near  Liverpool,  without  sentencing  nim 
until  this  case  shall  have  been  decided. 

It  may  be  desirable  to  add  that  the  prisoner  had 
first  been  tried  under  the  4th  fiection  of  the 
same  Act,  and  acquitted  for  want  of  evidence  that 
the  act  of  lightening  or  diminishing  had  been  done 
by  himself. 

(Signed),       Johv  B.  Abpivall,^ 
Becorder  of  Liverpool. 

(a)  Bapoffted  by  Jokv  Thokpsov,  Esq.,  Banlrter<*t.Law. 


520 


MAGISTHATtS'  CASES. 


Gb.  Gas.  Bes.] 


Abg.  v.  Hxbjcasn. 


[Gs.  Gjlb.  Bss. 


No  oonnsel  appeared  for  the  prisoner. 

Eyre  Lloyd  for  the  prosecntion. — The  prisoner 
was  guilty  of  uttering  or  putting  off  false  and 
counterfeit  coinn,  resembling,  or  apparently  in- 
tended to  resemble  the  Queen's  current  gold  coin, 
within  sect.  9  of  the  24  &  25  Vict.  c.  99.  If  it  is  a 
question  of  fact  for  the  jury  whether  the  coin 
uttered  by  the  prisoner  was  counterfeit,  the  case 
is  concluded  by  the  verdict  of  guilty.  But  if 
it  is  a  matter  of  law,  it  is  contended  that  the 
filing  off  the  original  millings  of  the  sovereigns, 
and  the  making  of  the  new  milling  with  the  inten- 
tion that  they  should  pass  for  genuine  sovereigns 
makes  them  counteiteit  coins  within  the  Act. 
The  intent  in  making  of  the  new  milling  was 
that  they  might  imitate  genuine  sovereigns. 
[HuDDLESTON,  B. — Your  difficulty  arises  on  the 
meaning  of  the  words,  "  false  or  counterfeit  coin  " 
in  the  interpretation  clause,  sect.!.]  If  there  had 
not  been  a  new  milling  put  on,  there  would  have 
been  greater  difficulty  in  contending  that  the  coins 
became  counterfeit,  but  the  new  milling  was  an 
act  of  imitation,  and  gave  them  a  spuriou*^  cha- 
racter [Pollock,  B. — In  construing  the  words, 
"  resemble,  or  apparently  intended  to  resemble," 
does  it  matter  that  the  coin  was  once  a  genuine 
one  P]  No.  By  removing  the  original  milling, 
the  sovereign  lost  one  of  its  essential  attributes- 
weight  ;  and  if  of  less  than  the  authorised  weight 
it  ceases  to  be  a  legal  tender,  and  any  person  may 
cut,  break,  or  demce  it  if  tendered  to  him  in 
payment,  and  the  person  tendering  shall  bear  the 
loss  (33  Vict.  0. 10,  s.  7).  [Lord  Coleridge,  G.J. — 
What  does  "  counterfeit "  mean  P]  A  thins:  made 
in  imitation  of  another,  and  intended  to  pass  for 
the  original. 

The  Judges  differing  in  opinion,  the  junior  judge 
first  delivered  his  judgment. 

FiTZJAVES  Stephen,  J. — I  am  unable  to  arrive 
at  the  conclusion  that  there  was  in  this  case  the 
uttering  of  a  counterfeit  coin  within  the  meaning 
of  the  Act.  The  interpretation  clause,  sect.  1, 
enacts  that  "the  Queen's  current  coin  shall 
include  any  coin  coined  in  any  of  Her  Majesty's 
mints,  or  lawfully  current  by  virtue  of  any  procla- 
mation, &0."  Now  this  piece  of  coin  was  certainly 
a  gold  coin  coined  in  one  of  Her  Majesty's 
mints,  and  not  a  thing  made  to  imitate  such  a 
coin.  Therefore,  it  seems  to  me  that  we  start  with 
this  fact  that  it  was  a  genuine  coin ;  and  then  the 
next  thing  that  appears  is  that  it  had  been 
lightened  in  weight  by  filing  off  the  edges,  and  so 
removing  the  milling,  which  constitutes  an  ofienoe 
under  another  section  (sect.  4)  of  the  Act.  And 
sect.  5  makes  it  an  ofience  for  anyone  to  have  in 
his  possession  any  filings  or  clippings  of  any  gold 
or  silver  bullion,  &c.,  which  shall  have  been  pro- 
duced or  obtained  by  impairing,  diminishing,  or 
lightening  any  of  the  Queens  current  gold  or 
silver  coin.  But  I  do  not  find  any  provision  in  the 
Act  which  seems  to  me  to  make  a  genuine  coin 
which  has  been  fraudulently  lightened  become  a 
counterfeit  coin,  or  to  make  a  person  who  passes 
such  a  coin  guilty  of  the  offence  of  passing  a 
counterfeit  coin.  If  a  man  had  passea  a  coin, 
knowing  that  it  had  been  fraudulently  lightened, 
he  would  not  have  committed  the  offence  of  pass- 
ing a  counterfeit  coin.  Then,  would  a  person  by 
putting  on  a  fresh  milling  to  conceal  the  fact  that 
It  had  been  so  lightened,  and  to  pretend  that  the 
ooin  was  of  full  weight,  be  guilty  of  passing   a 


counterfeit  ooin  P  The  whole  question  is,  does  it 
thereby  become  a  counterfeit  coin  within  the  mean- 
ing of  the  Act  P  I  think  that  it  does  not.  It 
seems  to  me  that  this  was  a  genuine  coin  fraudu- 
lently lightened  in  such  a  manner  as  to  conceal 
the  fact  that  itx  had  been  fraudulently  lightened, 
and  that  it  was  not  a  counterfeit  ooin  within  the 
meaning  of  the  Act.  It  is  very  difficult  to  describe 
the  statutory  meaning  of  a  "  counterfeit  coin." 

HuDDLESTON,  B.— I  think  that  this  convictioo 
ought  to  be  supported.  The  conviction  was  under 
the  24  <fe  25  Yict.  c.  99,  s.  9,  which  makes  it  a 
misdemeanour  to  put  off  any  false  or  counterfeit 
coin  resembling,  or  apparently  intended  to  resem- 
ble, or  pass  for  any  of  the  Queen's  current  gold  or 
silver  coin,  knowing  the  same  to  be  false  or  coun- 
terfeit. What  the  prisoner  has  been  found  guilty 
of  is  putting  off  a  false  and  counterfeit  ooin 
resembling,  or  apparently  intended  to  resemble,  a 
sovereign.  The  evidence  was  that  almost  the 
whole  of  the  milling  had  been  fraudulently  re- 
moved from  a  gold  coin,  and  when  the  milling  had 
been  removed  that  was  a  coin  which  no  one  was 
bound  to  take,  and  in  my  opinion  it  then  was  no 
longer  the  Queen's  current  gold  coin.  And  then 
in  order  to  make  that  coin  pass  for  a  current  ooin 
another  milling  was  put  on,  so  as  to  make  it 
apparently  resemble  the  Queen's  current  gold 
coin.  That  was  an  act  done  to  make  it  resemble, 
or  apparently  to  resemble,  the  Queen's  current 
coin,  and  so  it  was  a  counterfeit. 

Pollock,  B. — I  think  that  the  prisoner  was  pro- 
perly convicted.  In  dealing  with  the  ezpresaioa 
false  or  counterfeit  coin  in  sect.  9,  1  think  the 
interpretation  clause,  in  clear  and  affirmative 
language,  so  defines  it  as  to  include  this  case.  I 
agree  with  my  brother  Huddleston  that  when  the 
original  milling  was  taken  off  for  the  purpose  of 
deteriorating  the  coin,  the  ooin  ceased  to  be  a 
current  coin;  and  taking  that  banis  as  a  starting 
point,  it  seems  to  follow  that  it  becomes  something 
else ;  and  then  the  putting  on  a  new  milling  so  as 
to  make  it  pass  for  a  genume  sovereign  appears  to 
me  to  make  it  a  counterfeit  sqvereign.  A  person 
having  machinery  might  take  off  the  milling  from 
a  great  number  of  sovereigns  and  make  a  new 
milling  so  as  to  make  them  pass  for  the  current 
gold  coin  of  the  realm.  I  have  no  doubt  that  that 
would  be  substantially  putting  off  false  or  counter- 
feit coin,  apparently  intended  to  resemble  the 
Queen's  current  gold  coin,  within  the  spirit  and 
intention  of  the  Act. 

Lush,  J.— I  cannot  agree  with  the  majority  of 
the  Gourt.  In  my  opinion  it  would  be  stiaiuing 
the  words  "fiilse  ai^d  counterfeit  coin"  beyond 
their  legitimate  meaning  to  hold  that  the  prisoner 
was  guilty  of  uttering  false  and  counterfeit  ootn 
within  sect.  9  of  the  Act.  Had  there  been 
nothing  more  done  to  the  coins  than  filing  off  the 
orig^nid  milling,  and  then  passing  them  in  that 
state  the  prisoner  could  not  have  been  guilty  of 
uttering  false  and  counterfeit  coin,  for  they  would 
still  have  been  the  Queen's  current  coin,  though 
deficient  in  weight.  The  expression,  "  false  and 
counterfeit  coin"  involves  the  idea  of  spurious 
imitation,  and  the  interpretation  claase  defines 
that  "  it  shall  include  any  of  the  current  coin 
which  shall  have  been  gilt,  silvered,  washed, 
coloured,  or  cased  over,  or  in  any  manner  alterad 
so  as  to  resemble,  or  be  appazently  intended  to 
resemble,  or  pass  for  any  of  tho  Queen's  onmiit 
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coin  of  a  higher  denomination.  If  a  farthing  had 
been  gilt  over  so  as  to  be  apparently  intended  to 
resemble  a  sovereign,  it  woala  have  been  counter- 
feit coin  within  the  meaning  of  that  clause.  But 
I  thiuk  the  word  "  counterfeit "  alone  is  not  suffi- 
cient to  include  the  present  case.  The  prisoner 
was  tried  and  acouitted  for  the  offence  unoer  sect. 
4,  of  impairing,  diminishing,  lightening  coin  with 
intent  that  it  might  pass  for  the  Queen's  current 
gold  coin.  Another  section  (sect.  5)  makes  it  an 
offence  to  have  possession  of  any  filinp^s  or  dip- 
pings obtained  by  impairing,  or  dimmishing,  or 
lightening  any  of  the  Queen's  current  gold  or 
silver  coin,  but  there  is  no  section  which  makes 
the  attempt  to  pass  off  clipped  or  lightened  coin 
an  offence  where  it  is  intended  to  pass  for  coin  of 
the  Hame  denomination  I  think  that  the  mere 
cutting  off  of  the  original  milling  and  putting  on 
a  new  milling,  as  in  the  present  case,  is  not  suffi- 
cient to  turn  the  coin  into  false  and  counterfeit 
coin  within  the  meaning  of  the  Act. 

Lord  GoLBBiDGS,  G.J. — I  am  clearly  of  opinion 
that  this  case  is  within  the  meaning  of  the  Act, 
and  am  content  to  rest  my  judgment  on  either  of 
the  two  views.  Eirst,  I  day  that  the  prisoner  was 
guilty  of  passing  a  counterfeit  sovereign.  What 
be  did  was  this :  he  filed  off  the  milling  from  a 
genuine  sovereign,  and  that  being  done,  the 
sovereign,  reduced  below  the  proper  weight, 
in  my  opinion,  ceased  to  be  a  genuine  cur- 
rent sovereign;  he  then  made  a  new  milling 
to  it,  and  in  that  state  passed  it  as  a  genuine 
eovereign.  That,  in  my  judgment,  was  putting 
off  a  counterfeit,  resembling,  or  apparently  in- 
tended to  reRemble,  a  genuine  sovereign.  That  view 
may  be  wrong,  however,  and  if  so,  I  will  rest  my 
judigment  on  the  ordinary  sense  of  the  word 
^  counterfeit ;"  that  is,  imitation.  By  the  act  of 
the  prisoner  in  removing  the  ori^nal  milling,  and 
making  the  new  milling,  the  com,  which  by  the 
removal  of  the  milling  ceased  to  be  a  current  coin 
or  sovereign,  was  made  by  the  new  milling  to 
resemble  and  pass  for  a  current  sovereign,  that  is 
in  my  view  a  counterfeit  sovereign.  The  inter- 
pretation clause  adds  strength  to  this  view;  it 
says  in  plain  language  that  the  expression  "  false 
and  counterfeit  coin  resembling,  or  apparently 
intended  to  resemble,  or  pass  for  any  of  the 
Queen's  current  gold  or  silver  coin,  shall  include 
any  of  the  current  coin  which  shall  have  been 
^ilt,  silvered,  washed,  coloured,  or  cased  over,  or 
m  any  manner  altered  so  as  to  resemble,  or  be 
apparently  intended  to  lesemble,  or  pass  for  any 
of  the  Queen's  current  coin  of  a  htgber  denomi- 
nation." That  is  an  inclusive,  but  bv  no  means  an 
exclusive  definition.  It  is  said  only  to  include 
such  cases  as  where  a  farthing  is  gilt  or  silvered 
so  as  to  resemble,  or  be  apparently  intended  to 
resemble,  the  Queen's  current  coin  of  a  higher 
denomination,  it  cannot  be  limited  to  mean 
really  imitating  a  sovereign  or  coin  of  higher 
denomination,  because  the  counterfeit  in  fact 
does  not  imitate  them ;  there  are  differences  in  the 
inscriptionn,  and  other  parts  of  the  coins.  I 
think  the  term  counterteit  applies  where  any- 
one does  anything  which  shall  have  the  effect 
of  making  a  coin  which  is  no  longer  a  genuine 
current  coin  pass  for  u  genuine  current  coin. 
On  either  of  the  above  views  I  think  the  con- 
viction may  be  supported. 

Conviction  affirmed. 

Mag.  Gas. — Vol.  \i. 
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(Before  Oockbukn,  G.J.  and  Mellor,  J.) 

HnrroH   (app.)  v,   Swihdon    New   Town    Local 

Board  (resps.).  (a) 

Sanitary  authority — Expenses  of  sewering  and 
leveUtng  street — Owner  at  time  of  completion  of 
«7orAj— 11  4-  12  Vict.  c.  63,  s.  69—21  ^  22  Vict. 
c.  98,  *.  2—38  ^  39  Vict.  c.  66,  ss.  160  and  267. 

The  appellant t  vn  the  eady  part  of  1876,  was  owner 
of  certain  premises  abutting  upon  a  street  which 
the  respondents  then  gave  him,  and  the  other 
adjoining  owners,  notice  to  sewer  and  level,  under 
sect.  69  of  the  Public  Health  Act  1848;  this 
notice  not  being  complied  with,  the  respondents 
had  the  works  required  executed  by  contract. 

In  May  1876  the  appellant  disposed  by  sale  of  the 
whole  of  his  interest  in  the  premises. 

In  July  1876  the  expenses  of  this  work  were  duly 
apportioned  upon  the  adjoining  owners,  and 
notice  of  his  apponionm^nt  was  served  upon  the 
appellant. 

In  Dec.  1876  the  final  balance  for  the  work  was 
paid  to  the  conUra^tor  by  the  respondents. 

Held,  upon  a  case  stated,  that  the  appellant  was 
not,  in  these  circumstances,  the  owner  in  default 
under  sect.  69  of  the  Fublic  Health  Act  1848,  or 
sect.  160  of  the  Public  Health  Act  1876,  and  that 
the  respondents*  remedy  under  these  sections, 
and  sect.  62  of  the  Local  Government  Act 
1868,  or  sect.  267  of  the  Public  Health  Act  1876, 
was  only  against  the  owner  of  the  premises  at 
the  time  when  the  work  was  completed. 

This  was  a  case  stated  by  the  Court  of  General 
Quarter  Sessions  of  the  peace  for  the  county  of 
Wilts,  holden  at  Warminster  on  Tuesday,  3rd 
July  1877,  for  the  purpose  of  obtaining  the  deter- 
mination of  the  High  Court  of  Justice. 

The  respondents  on  the  22nd  March  1876,  in 
pursuance  of  sect.  69  of  the  Public  Health  Act 
1848,  gave  notice  te  the  appellant,  who  was  then 
the  owner  of  certain  premises  at  Swindon,  within 
the  district  of  which  the  respondents  are  now  the 
urban  sanitary  authority,  to  metal,  level,  channel, 
curb,  sewer,  and  light  the  street  adjoining  or 
abutting  on  the  appellant's  said  premises. 

This  notice  not  being  complied  with,  the 
respondents  contracted  with  a  builder  to  carry 
out  the  works  required;  these  works  were  com- 
pleted, and  the  final  balance  was  paid  to  the  con- 
tractor on  the  8th  Dec.  1876.  * 

The  respondent's  surveyor,  under  this  sect.  69, 
duly  apportioned  the  estimated  expenses,  and  on 
the  3rd  July  1876  the  respondents  served  upon 
the  appellant  and  other  owners  notice  of  appor- 
tionment, the  amount  apportioned  to  the  appellant 
being  271.  I9s.  Ad. 

The  appellant  gave  no  notice  to  dispute  this 
apportionment  under  sect.  63  of  thfi  Local  Govern- 
ment Act  1868  (21  &  22  Vict.  c.  98). 

Oh  the  16th  Dec.  1876  the  respondents  served 
upon  the  appellant  notice  demanding  payment,  nf 

1       (a)  Beported  by  M.  W.  McKsllae,  £iq.,  Barristcr-at-Law. 
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the  sam  of  money  so  assessed  tipon  him  within 
fourteen  days. 

On  the  29th  May  1877  the  respondents  made 
complaint  by  way  of  summary  proceedings  for 
the  recovery  of  this  sum  of  27{.  19«.  4d.,  and  on 
the  7th  June  1877  the  justices  of  Wilts  made  an 
order  for  payment  of  this  amount  upon  the  appel- 
lant, the  order  containing  the  words,  *'  he  being 
such  owner  of  the  said  premises  before  and  at  the 
time  when  the  said  works  were  completed. 

The  appellant  did  not  address  any  memorial  to 
the  Local  Government  Board  in  respect  of  thene 
summary  proceedings  in  pursuance  of  the  268th 
section  of  the  Public  Health  Act  1875 ;  but  he 
duly  appealed  to  the  quarter  sessions  of  the 
county  against  the  said  order. 

At  the  said  quarter  sessions  it  was  proved  that 
the  appellant  ceased  to  be  owner  of  these  premises 
by  the  sale  of  his  interest  therein,  to  one  Deacon, 
before  the  month  of  May  1876,  and  therefore 
about  seven  months  before  the  completioii  of  the 
works  and  the  payment  to  the  contractor  of  the 
final  balance.  The  quarter  sessions  accordiufirly 
directed  the  order  of  the  justices  to  be  quashed 
with  costs,  on  the  ground  that  the  appellant  was 
not  the  owner,  under  the  facts  proved,  within  the 
terms  of  the  order  appealed  against. 

Judgment  was  given  by  the  quarter  sessions 
for  the  appellant,  subject  to  this  special  case. 

By  the  Public  Health  Act  1848  (11  &  12  Yiot. 
0.  68),  s.  69,  it  is  enacted 

That  ID  case  any  present  or  fature  street,  or  any  part 
thereof  (not  beiog'  a  highway),  be  not  sewered,  leveUed, 
paved,  flagffed.  and  ohaxmelled  to  the  satisf action  of  the 
local  boara  oi  health,  snoh  board  may,  b^  notice  in 
writing  to  the  respeotiye  owners  or  oconpiers  of  the 
premises  fronting,  adjoining,  or  abutting  upon  snoh  parts 
thereof  as  may  i«qmre  to  be  sewered,  levelled,  paved, 
flagged,  or  ohfumelled,  require  them  to  sewer,  level^  pave, 
flag,  or  channel  the  same  within  a  time  to  be  speci&d  in 
snoh  notice :  and  if  snoh  notice  be  not  complied  with, 
the  said  local  board  may,  if  they  shall  think  fit,  execute 
the  works  mentioned  or  referred  to  therein  ;  and  the 
expenses  incurred  by  them  in  so  doing  shall  be  paid  by 
the  owers  in  default,  according  to  the  frontage  of  theur 
respective  premises,  and  in  such  proportion  as  shall  be 
settled  by  the  surveyor,  or  in  case  of  dispute  as  shall  be 
settled  by  arbitration  (having  regard  to  all  the  circum- 
stances of  the  case),  in  the  manner  provided  by  this  Act ; 
and  such  expenses  may  be  recovei^d  from  the  last-men- 
tioned owners  in  a  summary  manner,  or  the  same  may  be 
declared  by  order  of  the  said  local  board  to  be  private 
improvement  expenses,  and  be  recoverable  as  such  in  the 
manner  hereinarter  provided. 

By  the  Local  Government  Act  1858  (21  &  22 
Vict.  c.  98),  s.  62: 

Where  the  local  board  have  incurred  expenses  for  the 
repayment  whereof  the  owner  of  the  premises  for  or  ia 
respect  of  which  the  same  are  incurred  is  made  liable, 
either  by  application  of  or  agreement  with  the  owner,  or 
by  the  Pubhc  Health  Act  1848,  or  anv  Act  incorporated 
therewith,  or  this  Act,  the  same  may  oe  recovered  from 
the  person  who  is  owner  of  such  premises  when  the  works 
are  completed  for  which  such  expenses  have  been  incurred, 
in  the  manner  provided  by  the  Public  Health  Act  1848, 
and  such  expenses  shall  be  a  charge  on  the  premises  in 
respect  of  which  they  were  incurred,  and  shall  bear  in- 
terest at  the  rate  of  five  pounds  per  centum  per  annum 
till  pavment  thereof.  In  ail  summary  proceeoings  by  a 
local  board  for  the  recovery  of  expenses  incurred  by 
them  in  works  of  private  improvement,  the  time  within 
which  such  proceedings  may  be  taken  snail  be  reckoned 
from  the  date  of  the  service  of  notice  of  demand. 

MeUoTt  Q.G.  and  P.  Goldney  for  the  appellant. — 
Sect.  69  of  the  Public  Health  Act  1S48  is  in  effect 
repeated  in  sect.  150  of  the  Public  Health  Act 
1875,  the  summary  remedy  to  recover  the  amount 


expended  being  given  in  both  Acts  again.st  "  the 
owners  in  default."  There  is  no  liability  until  the 
works  are  completed  and  the  apportionment 
demanded ;  the  owner  in  default  must  Lherefore 
be  the  owner  at  the  time  of  the  demand.  [Stopped 
by  the  Court.] 

Oharle$9  Q.O.  and  BavenhiU  for  the  reepondente. 
— The  owner  in  default,  under  sect.  69  of  the 
Public  Health  Act  1843,  is  the  owner  at  the  time 
of  notice  by  the  board  requiring  the  premises  to 
be  sewered  and  levelled ;  this  appears  not  only 
from  the  words  of  the  section,  which  necesBarily 
imply  that  the  default  mentioned  is  the  omission 
to  do  the  work  reouired,  but  also  from  the  62nd 
section  of  the  Local  Gk>vemment  Act  1858,  which 
expressly  empowers  the  board  to  recover  from 
"  the  owner  of  such  premises,  when  the  works  are 
completed  for  which  such  expenses  have  been 
incurred."  This  provision  of  the  Aot  of  1858 
would  be  entirely  superfluous  if  the  appellant's 
contention  were  correct.  This  section  is  in  eflPect 
repeated  in  sect.  257  of  the  Public  Health  Aot 
1875,  which  came  into  effect  on  the  11th  Aug. 
1875,  and  therefore  applies  to  this  case;  and  it 
seems  from  this  recent  Act,  which  consolidates 
the  previously  existing  law  on  the  subject,  that 
boards  or  sanitary  authorities  have  three  remedies 
for  the  recovery  of  these  expenses — one  against 
the  owner  of  the  premises  at  the  time  when  notice 
requiring  the  work  to  be  done  is  delivered  ;  one 
against  the  owner  when  the  works  are  completed ; 
and  the  third  against  the  owner  or  occupier  by 
instalments  over  any  period  not  more  than  thirty 
years,  when  the  boani  declare  the  amount  to  fa!e 
private  improvement  expenses.  The  respondents 
m  this  case  claim  to  enforce  the  first  of  those 
remedies,  which  by  the  findings  of  fact  is  clearly 
applicable  to  the  appellant.  Altbough  there  seems 
to  be  no  authority  on  the  point,  a  simiUr  cumula- 
tive remedy  was  recognised  uuder  the  Metropo- 
litan Acts  in 

Vestry  of  Bermonffsey  v.  Rornitey,  L.  Eep.  6  C.  P, 
247. 

MeUor,  Q.C.  was  called  upon  to  continue  hiB 
argument  for  the  appellant. — There  cannot  be  a 
default  until  a  payment  is  due ;  the  owner  is  not 
required  to  comply  with  ihe  notice  to  do  the  work 
himself;  it  is  a  mere  oondition  preliminary  to  the 
board's  undertaking  it. 

'  CocKBUBN,  G.  J. — I  think  we  can  reconcile  these 
somewhat  conflicting  sections  with  common  sense 
and  justice.  An  owner,  after  he  has  given  up  all 
interest  in  the  premises,  cannot  be  an  owner  in 
default;  but  the  further  remedy  against  the 
owner  in  possession  on  the  completion  of  the 
works  may  well  apply  to  those  premises  which 
had  a  different  owner  at  the  time  of  the  notice 
requiring  the  work  to  be  done,  and  was  no  doubt 
intended  to  supplement  the  first  remedy.  I  can- 
not think  it  was  the  intention  of  the  Legislature 
that  when  a  person  cesses  to  be  owner  he  should 
be  liable  for  work  not  then  done  to  the  premises. 
The  person  liable  should  be  the  owner  after  the 
completion  of  the  work ;  and  I  do  not  think  that 
two  owners  of  different  periods  can  be  both  liable 
in  respect  of  the  same  premises.  What  seems  to 
be  meant  by  the  provisions  of  the  Acts  of  1848 
and  1858,  which  are  repeated  in  sects.  150  and 
257  of  the  Act  of  1875,  is  that  the  usual  case  of 
an  owner  who  does  not  himself  do  the  work 
required  shall  be  within  sect.  150;    but,  if  that 
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owner  gives  np  posaession  daring  the  time  the 
work  IS  being  done  by  the  board,  the  new  owner 
comes  within  sect.  257.     The  two  sections   can 
thas,  I  think,  be  bronght  into  harmony. 
Mellok,  J. — I  am  of  the  same  opinion. 

Judgment  for  appellant 

Solicitors  for  appellant,  Clarke,  Woodoockf  and 
Bylandt  for  Kenneir  and  Tombs,  Swindon. 
Solicitor  for  respondents,  W,  Moon, 


Tuesday,  March  25, 1879. 
(Before  Mblloe  and  Lush,  JJ.) 
Tatloe  (app.)  V.  Goodwin  (resp.)  (a) 

Highway — Furious  driving — Bicycle — 5  ^  6  Will, 

4,  c.  50,  s,  78. 

A  bicycle  is  within  the  meaning  of  the  words  "  any 
sort  of  carriage  **  in  the  7Sth  section  of^^d  Wilt 
4,  0.  50. 

The  appellant  was  convicted  of  driving  a  bicycle 
furiously  on  a  certain  highway  so  as  to  endanger 
the  lives  and  limbs  of  passengers  thereon. 

Held  (upon  appeal)  that  the  cojiviction  was  right,  as 
the  words  **  any  sort  of  carriage  "  were  wide 
enough  to  include  a  bicycle,  although  that  machine 
had  not  been  invented  at  the  time  the  Act  was 
passed. 

This  was  a  case  stated  by  justices  nnder  20  &  21 
Vict.  c.  43. 

Cass. 

At  a  petty  sessions  held  at  Highgate  on  the 
3l8t  day  of  Jnly  1878,  Charles  Ernest  Taylor,  here- 
inafter  called  the  appellant,  was  daly  convicted  for 
that  he  did  on  the  8th  day  of  Jaly  unlawfally  and 
furiously  driye  a  carriage  called  a  bicycle  in  a 
highway  at  Mnswell  Hill  so  as  to  endanger  the 
lives  and  limbs  of  passengers  thereon,  against  the 
form  of  the  statute  in  that  case  made  and  provided, 
and  he  was  adjudged  to  forfeit  the  sum  of  forty 
ahillings,  and  seven  shillings  costs,  for  the  said 
offence. 

The  conviction  took  place  under  the  provisions 
of  the  78th  sect,  of  5  &  6  Will.  4,  c.  50,  which, 
among  other  things,  enacts  that  "if  any  person 
riding  any  horse  or  beant,  or  driving  any  sort  of 
carriage,  shall  ride  or  drive  the  same  furiously,  so 
as  to  endanger  the  life  or  limb  of  any  passenger, 
be  shall  for  every  such  offence  forfeit  any  sum  not 
exceeding  five  pounds." 

In  his  defence,  it  was  urged  on  behalf  of  the 
appellant  that  a  bicycle  was  not  a  "  carriage " 
within  the  meaning  of  the  Act  5  &  6  Will.  4,  o.  50, 
which  was  passed  before  the  introduction  of 
bicycles.  That  this  .-Vet  only  applies  to  carriages 
of  any  kind  drawn  by  horses  orotner  animals,  but 
not  to  such  as  are  automatic,  and  that  other  Acts 
of  Parliament  referring  to  carriages  shew  that  this 
kind  of  carriages  was  not  contemplated. 

The  justices  con?tidered  that  the  appellant  was 
driving  by  propelling  a  bicycle  on  a  highway  at  a 
furious  rate,  so  as  to  endanger  the  lives  and  limbs 
of  pas&engers  thereon. 

The  question  for  the  decision  of  the  court  is 
whether  a  bicycle  on  which  a  person  is  seated, 
and  which  is  driven  by  his  propulsion  is  a  carriage 
within  the  meaning  of  the  78th  section  of  5  &  6 
Will.  4,  c.  50,  although  it  is  not  drawn  by  any 
animal,  and  had  not  been  introduced  (in  its  pre- 

(fe)  fieportcd  by  ▲.  U.  Potsbs,  Esq..  BarristcrHB.t-Lair. 


sent  form,  although  of  a  similar  description  with 
the  ancient  "hobby  horse")  at  the  time  when 
5  &  6  Will.  4,  c.  50,  was  passed  in  1836. 

If  the  court  shall  be  ox  opinion  that  a  bicycle  is 
a  *' carriage,**  and  that  the  propulsion  of  it  by 
means  of  tne  person  seated  on  and  carried  by  it  is 
a  "  driving  of  a  carriage  "  within  the  meaning  of 
the  said  78th  section  of  the  above-quoted  Act»  the 
conviction  is  to  be  enforced;  if  the  court  shall 
otherwise  decide,  the  complaint  is  to  be  dismissed. 

John  Rose  {Peyser  with  him)  for  the  appellant. 
The  qaestion  for  the  opinion  of  the  court  is 
whether  the  words  "  drive  any  carriage  '*  are  wide 
enough  to  include  a  bicycle.  It  is  clear  that 
machines  of  this  kind  were  not  known  at  the 
time  5  &  6  WilL  4,  c.  50,  was  passed.  If  a  bicycle 
comes  within  the  terms  of  the  Act,  everything 
that  goes  on  wheels  might  be  included,  e,g.,  a 
wheelbarrow,  roller  skates,  a  perambulator,  or 
even  a  wheel  trundled  along  the  street  by  a  coach- 
builder.  Moreover,  appellant  was  riding  the 
bicycle,  and  not  dr lying  it,  and  a  rider  is  not 
liable  to  summary  conviction  : 

Ref,  V.  Bacon,  11  Cox  Or.  Cas.  540. 

Paterson  {amicus  curios)  referred  to 

WilUiMns  V.  EvoMs,  L.  Bep.  1  Ex.  Div.  277 ;  85 
L.  T.  Bep.  864. 

The  distinction  between  bicycles  and  ordinary  car- 
riages is  recognised  by  the  Legislature  in  41  &  42 
Yict.  c.  77,  s.  26,  where  there  is  a  special  autho- 
rity given  for  "  regulating  the  use  of  bicycles." 

Oorsi,  Q.C.  {0,  Bowen  with  him)  for  the  re- 
spondent.— The  word  carriage  is  not  restricted  to 
a  thing  on  wheels — anything  that  bears  or  carries 
a  load  is  a  carriage.  In  "  Hamlet  "the  word  is 
applied  to  a  small  strap.  Then,  again,  the  word 
to  drive  is  an  old  English  word,  which  signifies  to 
make  it  move;  it  is  not  necessarily  applied  to 
animals.  Thus  an  engine-driver  causes  the  train 
to  move,  and  we  have  the  expression  to  drive  a 
nail.  To  drive  a  carriage,  therefore,  means  in  its 
widest  sense  to  propel  or  cause  to  move  something 
on  which  a  thing  or  person  is  carried,  irrespective 
of  the  motive  power.  That  is  applicable  to  bi- 
cycles, which  are  clearly,  therefore,  within  the 
terms  of  the  78th  section  of  this  Act. 

Mellob,  J. — The  question  we  have  to  determine 
appears  to  me  to  be  an  exceedingly  simple  one, 
and  one  which  scarcely  requires  to  be  decided  by 
lawyers.  We  have  to  interpret  the  meaning  of 
the  section  of  the  Act  of  Parliament,  and  it  seems 
to  me  that  the  magistrates  were  right  in  the  con- 
struction they  Dut  upon  it.  After  going  through 
a  number  of  provisions,  the  78th  section  says: 
'*  If  any  person  riding  any  horse  or  beast,  or  driving 
any  sort  of  carriage,  shall  ri<ie  or  drive  the  same 
furiously  so  as  to  endanger  life  or  limb,'*  then  he 
is  to  be  liable  to  a  penalty,  Now  the  words  "  any 
sort  of  carriage  "  is,  the  largest  description  of  the 
word  carriage  that  can  be  given,  and  1  confess  that 
I  myself  think  that  although  the  bicycle  was  pro- 
bably unknown  at  the  time  of  the  passing  of  the 
Act,  yet  clearly  it  was  the  intention  of  the  Legis" 
lature  to  prohibit  riding  or  driving  of  any 
carriage  of  any  description  whatever  in  such  a 
manner  as  to  endanger  life.  It  does  not  seem 
necessary  even  that  the  carriage  should  be  on 
wheels,  for  the  words  are  wide  enough  to  embrace 
anything  that  might  be  drawn  along  a  road  in  the 
manner  of  a  sledge;  but  beyond  a  doubt  the 
words  *'  any  sort  oi  carriage  "  are  large  enough  to 
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inolnde  the  machine  whioh  gives  a  seat  to  a  person 
riding  on  it — which  goes  on  wheels,  and  which  the 
person  on  it  guides  and  propels,  and  therefore 
drives,  jn&t  in  the  way  that  an  engine  driver 
guides  and  drives  a  train,  although  the  motive 
power  is  supplied  from  a  different  source.  I  do 
not  think  it  is  necessary  for  us  to  deal  with  the 
numerous  caees  that  have  been  suggested  to  us  as 
illnstrations  to  show  that  a  machine  of  this  kind 
is  not  within  the  purview  of  the  Act.  The  word 
drive  has  abundant  applications  to  things  similar 
to  that  with  which  we  are  dealing.  I  therefore  am 
of  opinion  that  the  magistrates  were  right  in 
holding  that  the  rider  of  this  bicycle  was  liable 
under  the  section  —  whether  a  bicycle  may  be 
said  to  be  ridden  or  driven,  the  mischief  is  the 
same.  I  think  that  the  bicycle  was  a  carriage 
driven,  and  driven  at  such  a  pace  as  to  endanger 
life,  by  the  person  seated  upon  it,  and  therefore 
that  it  came  within  the  section  referred  to.  The 
mafipstrates  therefore  were  right,  and  the  con- 
viction must  be  affirmed. 

Lush,  J. — I  am  also  of  opinion  that  the  magis- 
trates were  right.  The  mischief  the  Act  was 
intended  to  prevent  was  furious  riding  or  driving 
upon  highways,  and  it  was  immaterial  whether 
that  which  was  ridden  or  driven  was  an  animal 
or  a  vehicle  if  it  was  propelled  along  the  highway 
at  a  great  pace.  Although  at  the  time  the  Act 
was  passed  oicycles  were  not  invented,  it  is  quite 
olear  the  Legislature  intended  to  include  every 
kind  of  vehicle  which  could  do  the  mischief  con- 
templated by  the  Act.  The  words  are,  "  That  if 
any  person  riding  any  horse  or  beast,  or  driving 
anjr  sort  of  carriage,  shall  ride  or  drive  the  same 
furiously,  so  as  to  endanger  life  or  limb,  he  shall  be 
liable,"  and  those  words  are  large  enough,  and  in- 
tentionally large  enough,  to  indude  everv  kind  of 
vehicle  that  could  be  propelled  along  a  highway. 
This  particular  bicycle  i^as  flroiog  at  the  rate  of 
fourteen  miles  an  hour,  and  well  might  be  dan- 

gerous  to  the  public — it  clearly  comes  within  the 
escription  of  "  carriage  " — it  carries  its  rider,  and 
is  propelled  by  the  driver — it  is  utterly  immaterial 
what  may  be  the  motive  power.  It  is  embraced 
in  the  large  words  of  the  Act  of  Parliament,  and 
the  conviction  must  be  affirmed. 

Conviction  affirmed. 
Solicitor  for  appellant,  8,  F.  Langham. 
Solicitor  for  respondent.  Solicitor  to  the  Treor- 
sury,  

Tuesday,  March  25, 1879. 

(Before  Mbllok  and  Lush,  JJ.) 

ToMLDvsoN  v.  Bullock,  (a) 

Act  of  Parliament — Commencement  of  operation  of 
Act — Interpretation — **  After  the  passing  of  this 
Act  ''^Bastardy  Act  (36  ^  36  Vi(^,  c.  65),  s.  3. 

An  Act  of  Parliament  which  comes  info  operation 
upon  a  given  day  becomes  law  as  soon  as  the  day 
commences,  and  any  event  which  occwrs  during 
that  day  is,  in  contemplation  of  law,  an  event 
which  takes  place  after  the  parsing  of  the  Act. 

This  was  a  case  stated  by  justices  under  20  &  21 
Vict.  c.  43. 

The  facts  are  fully  set  out  in  the   judgment 
below. 

Lockwood  for  the  appellant. — The  statute  35  & 
36  Yiot.  c.  65,  must  be  taken  to  have  come  into 

(a)  Reported  by  A.  H.  Potskr,  Esq.,  BarriBtor-at-Law* 


force  at  the  earliest  moment  of  the  10th  Aug. 
1872,  as  that  was  the  day  upon  which  it  rooeived 
the  Royal  assent.  This  child,  which  was  born 
on  the  10th  Aug.,  was  therefore  born  after  the 
passing  of  the  Act.  If  that  is  not  so,  it  will 
become  necessary  to  ascertain  the  exact  moment 
at  which  the  !^yal  assent  was  actually  given, 
so  as  to  distinguish  which  of  the  two  events 
happened  first : 

Campbell  v.  Strcmgevoa^s,  L.  Bop.  8  C.  P.  Dir.  1<K» ; 
87  X.  T.  Bep.  672. 

In  Combe  v.  Pitt  (3  Burr.  1434)  Lord  Mansfield 
says,  "  Though  the  law  does  not  in  general  allow 
of  the  fraction  of  a  day,  yet  it  admits  it  in  cases 
where  it  is  neoessaiy  to  distinguish."  See  also  on 
this  point 

Chick  V.  8nUth,  8  DowL  387; 
Maxwell  on  Statutes,  p.  311. 

A,  Grompton,  for  the  respondent,  contended  that 
the  law  would  not  take  cognisance  of  the  f^^c- 
ments  of  a  day,  and  that  the  Act,  therefore,  only 
came  into  operation  on  the  day  following  that  on 
which  the  'aojal  assent  was  given.  He  referred 
to  33  Cteo.  3,  c.  13,  as  to  the  date  on  which  an 
Act  of  Parliament  received  the  Boyal  assent. 

Cur.  adv.  vulL 

March  27.-^The  written  judgment  of  the  court 
was  delivered  by 

Lush,  J. — This  is  an  appeal  from  the  deoision  of 
justices  dismissing  an  application  for  an  order 
under  the  Bastardy  Act.    The  applicabion  was 
made  on  the  5th  Sept.  1872,  but  by  reason  of  the 
absence    of    the    respondent    from  England  the 
summons  was  not  taken  out  till  the  26th  July,  1878. 
It  appeared  on  the  hearing  that  the  child  was  bom 
on  tne  10th  Aug.  1872,  being  the  day  on  which  the 
35  &  36  Yict.  c.  65  received  the  Royal  assenk 
That  Act,  which  came  into  operation  immediately 
on  its  passing,  repealed  the  7&  8  Yict.  c.  101,  and 
enacted  other  provisions  in  lieu  thereof.  The  third 
section  enacts  that  "  anv  single  woman  who  may 
be  delivered  of  a  bastard  child  after  the  passing  of 
this  Act,  may  either  before  the  birth,  or  at  any 
time  within  twelve  months  from  the  birth  of  8n<ji 
child,  or  at  any  time  thereafter,  upon  proof  that 
the  man  alleged  to  be  the  father  of  such  child  has 
within  the  twelve  months  next  after  the  birth  of 
such  child  paid  money  for  its  maintenance,  or  at 
any  time  within  the  twelve  months  next  after  the 
return  to  England  of  the  man  alleged  to  be  the 
father  of  such  child,  upon  proof  that  he  ceased  to 
reside  in  England  withm  the  twelve  months  next 
after  the  birth  of  such  child,  make  application, 
&o."     The  repealing    clause   excepted  anything 
therefore  duly  done  under  the  repealed  Act,  and 
kept  the  latter  Act  alive  for  the  purpose  of  sap- 
porting   and    continuing  any  proceeding   taken 
oefore  the  passing  of  the  Act  in  question  ;  but  it 
made  no  provision  as  to  children  born  before  its 
passing,  and  in  respect  of  which  no  proceeding  had 
been  taken,  consequently  the  mother  of  a  child  Dom 
on  the  9th  Aug.  1872  had  no  remedy  under  the  Act 
then  in  force  (the  7  &  8  Vict.  c.  101),  because  that 
Act  was  repealed  on  the  following  day;  and  no 
remedy  under  the  repealing  Act,  because  that 
applied  only  to  children  born  after  its  passing. 
To  supply  this  defect  another  Aot  was  passed  at 
the  commencement  of  the  following  session*  the 
Act  36  Yict.  c.  9.     The  3rd  section  of  that  Act 
enacts  that  any  woman  delivered  of  a  bastard  child 
on  or  before  the  10th  day  of  August  1872  ((be 
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day  on  whioh  the  repealicff  Act  was  passed),  who 
bat  for  the  repeal  by  the  last-mentioned  Act 
would  have  been  entitled  to  app]y  for  a  sammons 
against  the  patative  father  of  such  child,  shall  be 
entitled  to  apply  for  each  sammons  as  follows : 
"  In  any  case  in  which  she  would  have  been  entitled 
to  apply  at  any  time  ander  twelve  months  from 
the  birth  of  the  child,  she  shall  bo  entitled  to 
apply  at  any  time  within  six  months  next  after 
the  passing  of  this  Act."  If  the  7  A  8  Vict. 
c  101,  had  not  been  repealed,  the  applicanc  woald 
have  been  entitled  to  apply  for  a  summons  within 
twelve  months  from  the  birth  of  the  child.  She 
might,  therefore,  have  availed  herself  of  the 
amending  Act  by  applying  within  six  months 
after  its  passing,  bat  she  did  not  do  so;  and 
althoagh  that  Act  in  the  8th  section  rendered 
valid  all  orders  made  in  respect  of  children  bom 
before  the  10th  Aug.  1872,  it  sa>s  nothing  of 
pending  applications,  nor  does  it  say  anything  in 
respect  of  children  bom,  not  before,  bat  on  the 
day  on  which  the  Act  of  1872  passed.  It  seems 
to  have  been  assumed  on  all  hands  that  a  child 
bom  on  the  lOih  Aug.  was  not  within  the  Act  of 
1872,  and  the  justices,  upon  this  assumption, 
considered  that,  as  the  applicant  had  not  brought 
herself  within  the  remedial  Act  of  1873,  she  had 
no  locus  standi.  If  this  assumption  were  well 
founded,  we  should  be  of  opinion  that  the  decision 
was  right.  But  we  think  that  is  an  erroneous  as- 
snmption.  At  common  law  all  statutes  passed  in  a 
session  of  Parliament  had  relation  back  to  the  first 
day  of  the  session,  unless  some  other  day  was  ap- 
pointed for  the  Act  coming  into  operation.  This 
relation  was  productive  of  the  most  serioas  conse- 
quences, many  instances  of  which  are  foand  in  the 
books.  And  in  the  33rd  year  of  the  reign  of 
Geo.  III.  an  Act  was  passed  which  required  the 
clerk  of  the  Parliament  to  indorse  on  every  Act 
the  day,  month,  and  year  when  the  same  received 
the  Boyal  assent,  and  enacted  that  such  indorse- 
ment should  be  taken  as  part  of  the  Act,  and 
should  be  the  date  of  its  commencement  where  no 
other  commencement  was  provided.  The  only 
point  of  time  which  this  Act  makes  material  is  the 
dan^  on  which  the  Boyal  assent  was  given.  It  thas 
recognises  the  well  known  maxim  that  the  law 
takes  no  notice  of  fractions  of  a  day,  and  except  in 
cases  where  there  are  conflicting  rights  between 
subject  and  subject,  for  the  determination  of  which 
it  is  necessary  to  ascertain  the  actual  priority, 
such  is  the  universal  rule.  An  act  whicn  comes 
into  operation  on  a  given  day  becomes  law  as  soon 
as  the  day  commences.  By  the  operation  of  the 
repealing  clause  of  the  Act  of  1872,  the  Act  of 
7  A  8  Vict.  c.  101  was  repealed,  and  the  new  Act 
came  into  effect  at  the  first  moment  of  the  10th  of 
August,  1872.  Every  event  which  occurred  during 
that  day  was,  in  contemplation  of  law,  an  event 
which  took  place  after  the  passing  of  the  Act. 
The  same  maxim  it  is  true  applies  to  the  birth  of 
a  child.  In  computing  the  age  of  a  person,  the 
day,  and  not  the  hour,  of  his  birth  is  regarded, 
when  no  conflicting  right  is  in  question.  A  per- 
on  bom  on  the  3rd  Sept.  was  held  to  be  of 
age  twenty-one  years  afterwards,  without  regard 
to  the  fractions  of  the  days  (1  Lord  Baym.  480). 
But,  on  the  other  hand,  a  fiction  of  law  is  not 
allowed  to  prevail  against  the  plain  intent  of  an 
Act.  Now  it  is  clear  that  the  Act  of  1872  was  not 
intended  to  deprive  the  mother  of  a  child  born  on 
the  day  on  which  it  passed  of  a  remedy  against 


the  putative  father.  It  intended  to  substitute 
another  remedy  for  that  which  it  took  away,  and 
if  that  intent  can  be  efiectuated  without  violenoe 
to  its  language,  our  duty  is  so  to  construe  the  Act 
as  to  carry  out  that  intent.  We  do  no  violenoe  to 
its  language  by  holding  that  a  child  bom  at  any 
time  during  the  10th  of  August  was  bom  ''after 
the  passing  of  the  Act,"  which,  in  contemplation 
of  law,  took  place  as  soon  as  the  dock  began  to 
strike  twelve  in  the  night  of  the  9th  of  August. 
We  are  therefore  of  opinion  that  the  decision  ci 
the  justices  was  erroneous,  and  we  remit  the  ca 
to  them  to  be  determined  upon  the  merits. 

Dednon  of  justices  reversed* 

Solicitor  for  appellant,  G,  B.  Wheeler, 
Solicitor  for  respondent,  Baekhouse, 
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Iforc^  4  and  5, 1879. 

(Before  Kelly,  G.B.  and  Pollock,  B.) 

BiLBT  (app.)  V.  Bbad  (reap.),  (a) 

Inhabited  house  duty  —  Act  of  1851  —  Workmg 

men's  dub. 

A  working  men's  reform  duh,  which  had  never  (saw 
furnished  as  a  dweUin^-house  or  elepi  in  ai  night, 
and  which  was  ueed  tn  the  day  time  cu  to  the 
tipper  floor  by  an  auctioneer  for  (he  fwrposes  of 
Jns  business,  and  as  to  the  rest  of  ike  huUding 
for  club  purposes  only,  from  9  a.m.  to  10.80  p«4f».» 
was  by  the  commissioners  held  liahle  to  be  aeeeuod 
for  inhahited  house  duty. 

Held,  on  ease  staled  for  the  opinion  of  the  eowrU 
that  the  premises  dxd  not  constitute  an  inhabOeA 
dwelling-house,  and  were  not  UaJbU  to  be  assessed 
for  the  tax. 

Statutes  as  to  duty  on  dweUing'houses  considered. 

Gasb  stated  under  part  3  of  the  statute  37  ^  88 
Vict.  c.  16. 

At  a  meeting  of  the  commissioners  for  tba 
general  purposes  of  the  income  tax,  and  for  exe- 
cuting the  ^cts  relating  to  the  inhabited  house 
duties,  held  at  the  office  of  the  clerk  to  the  com- 
missioners, Shorrock  Ford,  in  the  hundred  of 
Blackburn,  county  of  Lancaster,  on  the  18th  July 
1877. 

The  appellant,  on  behalf  of  the  Working  Men's 
Beform  Club,  William-street,  in  the  township  of 
Over  Darwen,  appealed  against  an  assessment  to 
inh'.bited  house  auty  for  the  year  ending  the  5th 
April  1877,  at  9d.  in  the  pound  upon  40L,  the 
annual  value  of  the  building  occupied  by  the 
club. 

The  appellant  claimed  exemption  on  the  ground 
that  the  building  was  not  an  inhabited  dwelling- 
house  within  the  meaning  of  the  Act  14  A  15 
Vict.  c.  36,  inasmuch  as  the  place  was  not  and  never 
had  been  since  its  erection  furnished  as  a  dwelling- 
house  or  slept  in  at  nieht,  and  was  used  during  the 
day  time  for  club  and  trade  purposes  only.  He 
stated  that  the  upper  floor  of  the  building  was  let 
to  an  auctioneer,  who  used  it  during  the  day  time 
as  a  place  for  the  sale  of  goods,  and  contended  that 
the  building  being  a  place  used  entirely  for  trade 
and  club  purposes  was  not  liable  to  inhabited 
house  duty. 

The  surveyor  of  taxes,  the  present  respondent, 
stated  that  he  had  seen  the  premises,  and  found 
the  building   to  consist   of  two  storeys.     The 

(a)  Baportod  by  W.  Wilis,  Esq.,  Bsnist«r-at-Law. 
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ground  floor  was  occupied  by  the  appellants  as  a 
clnb»  and  contained  the  usual  rooms,  namely, 
billiard-room,  newsroom,  lavatory,  &c.  The  upper 
floor  was  let  to  an  auctioneer,  and  used  by  him  as 
a  place  of  trade.  The  club  was  open  each  day  from 
9  a.m.  to  10.30  p.m.,  and  then  closed  for  the 
gight,  no  person  remaining  inside  the  premises. 
The  surveyor  contended  that  the  building  came 
within  the  scope  of  48  Geo.  3,  c.  55,  sched.  (B.)  No.  5, 
and  that  it  was  not  necessary  for  a  building  to  be 
slept  in  to  render  it  liable  to  inhabited  house 
duty.  In  support  of  this  view  he  referred  to 
case  2760  deciaed  by  the  judges  on  the  15th  Feb. 
1867  and  contended  that,  as  the  place  was  not 
used  for  trade,  but  in  the  manner  above  stated,  it 
was  not  within  any  of  the  exemptions  contained 
in  the  Acts. 

The  appellant  sought  to  distinguish  the  present 
case  from  the  case  No.  2760,  inasmuch  as  the 
present  building  had  never  acquired  the  character 
of  a  dwelling-house  by  reason  of  its  never  having 
been  slept  in  or  furnished  as  such. 

The  commissioners  were  of  opinion  that  the  club 
was  subject  to  the  duty.  The  appellant  expressed 
his  dissatisfaction  with  their  decision,  and  requested 
them  to  state  a  case  for  the  opinion  of  the  court, 
whereupon  the  above  case  was  stated. 

The  sections  and  other  portions  of  Acts  of  Par- 
liament material  to  this  question  are  the  fol- 
lowing: 

The  48  Qeo.  8,  c.  55  (which  as  to  the  schedules 
(A.)  and  (B.)  hereinafter  mentioned  was  repealed 
by  the  Acts  of  14  &  15  Vict.  o.  36,  and  4  &  5 
Will.  4,  c.  19,  respectively)  enacted  that  there 
should  be  assessed,  raised,  levied,  and  paid,  <fec., 
upon  houses,  windows,  and  lights,  as  set  forth  in 
the  schedule  (A.)  to  the  Act  annexed ;  and  upon 
inhabited  hoases  as  set  forth  in  the  schedale  (B) 
to  the  Act  annexed,  the  several  new  and  con- 
solidated duties  respectively  inserted,  described, 
and  set  forth  in  the  said  respective  schedules ;  the 
Bobedules  and  rules  were  to  be  deemed  a  part  of 
the  Act. 

The  Hchedules  and  rules,  so  far  as  material,  are 
as  follows : 

SOHBDULE  (A). 

A  schedule  of  the  duties  made  payable  for  eveiy  dwell- 
ing-honse  within  and  thronghoTit  Great  Britain,  according 
to  the  nnmber  of  windows  or  lights  in  each  dwelling-honse, 
and  the  offioes  to  be  charged  uierewith* 

After  the  rules    characterising    the    mode   of 

charging,  follow  the 

Exemptions  from  the  said  Ihttxes. 

Case  1.  Any  house  belonging  to  His  Majesty,  or  any 
of  the  Boyal  Family,  and  every  pnblic  office  for  which  the 
duties  heretofore  payable  have  been  paid  by  His  Majesty, 
or  out  of  the  pnblic  revenue. 

Schedule  (B). 
A  schedule  of  the  duties  made  payable  on  all  inhabited 
dwelling-houses  throughout  Great  Britain  according  to 
the  value  thereof,  and  of  the  offioes  and. lands  to  be 
dharged  therewith. 

Here  follow  the  da  ties. 

Rules  for  charging  the  said  last'tnentioned  Duties. 
1.  The  said  last-mentioned  duties  to  be  charged 
annually  on  the  occupier  or  occupiers  for  the  time  being 
of  every  such  dwelhng-house,  bemg  of  the  annual  rent 
of  51.  or  upwards,  at  the  respective  rates  before  mentioned, 
and  to  be  levied  on  him,  her,  or  them,  or  on  his,  her,  or 
their  respective  executors  or  skdministrators,  and  in  like 
manner,  m  case  of  a  change  in  the  occupation  thereof,  as 
is  before  directed  in  respect  of  the  duties  on  windows  or 
lights,  and  in  addition  to  the  duties  contained  in  schedule 


4.  Every  chamber  or  apartment  in  any  of  the  xmia  of 
court,  or  of  Chancery,  or  in  an^  college  or  hall  in  any  of 
the  Uniyersities  of  Great  Britam,  being  severally  in  the 
tenure  or  occupation  of  any  person  or  persons,  shall  be 
charged  thereto  as  an  entire  house,  and  on  the  respective 
occupiers  thereof. 

5.  Every  hall  or  office  whatever  belonging  to  any  per- 
son or  persons,  or  to  any  body  or  bodies  politic  or  cor- 
porate, or  to  any  company  that  are  or  may  ,be  lawfullv 
charged  with  the  payment  of  any  other  taxee  or  parian 
rates,  shall  be  subject  to  the  duties  hereby  made  payable 
as  inhabited  houses ;  and  the  person  or  persons,  bodies 
politic  or  corporate,  or  company,  to  whom  the  same  shall 
Delong,  shall  be  charged  as  the  occupier  or  oooupiera 
thereof. 

Ewemptions. 

Case  1.  [This  exemption  is  the  same  as  the  first  exemp- 
tion to  Schedule  A.  already  cited.] 

The  statute  57  Geo.  3,  o.  25,  s.  1,  after  recit- 
ing the  last-mentioned  Act,  and  also  that 

It  is  become  usual  in  cities  and  larg^e  towns,  and  other 
places,  for  one  and  the  same  person,  or  for  each  person 
where  two  or  more  persons  are  in  partnership,  to  oooapy 
a  dwelling-house,  or  dwelling-houses,  for  their  residence, 
and  at  tiie  same  time  one  or  more  separate  and  distinct 
tenements  or  buildings,  or  parts  of  tenements  or  build- 
ings, for  the  purposes  oi  trade,  or  as  warehouses 
for  lodging  goods,  wares,  or  merchandise  therein, 
or  as  uiops  or  counting-houses,  and  to  abide  tiiere- 
in  in  the  day  time  only  for  the  purposes  of  sooh 
trades  respectively,  which  have  been  charged  with  the 
said  recited  duties,  although  no  person  shall  inhabit  or 
dwell  therein  in  the  night  time  ;  and  it  is  expedient  in 
such  cases  to  exempt  from  the  said  duties  such  tenements 
or  buildings,  or  puts  of  tenements  or  buildings,  as  are 
or  shall  be  solely  employed  for  the  purposes  herein  men* 
tioned, 

enacted  that  persons  should  not  be  charged  by 

the  commissioners   in  respect  of  such  last-men^ 

tioned  buildings. 

The  statute  5  Geo.  4,  a  44,  s.  4,  after  reciting 

the   exemption    granted  as    above  mentioned  in 

the  last  cited  Ace,  enacts  that  the  same  shall  be 

extended 

To  all  and  every  person,  or  anv  number  of  persons 
in  partnership  together,  for  and  in  respect  of  any 
house,  tenement,  or  building,  or  part  of  a  tenement 
or  building,  in  the  said  Aot  (57  Geo.  4,  c.  25, 
s.  9)  described,  which  shall  be  used  by  such  person  or 
persons  as  offioes  or  oonnting-houBes  for  the  purposes  of 
exercising  or  carrying  on  any  profession,  vocation,  busi* 
ness,  or  calling,  by  which  8u<m  person  or  persons  shall 
seek  a  livelihood  or  profit,  no  person  inhabiting,  dwelling, 
or  abiding  therein,  except  in  the  day  time  omy,  for  the 
purpose  of  such  profession,  yocation,  business,  or  calling, 
such  person,  or  each  such  persons  in  partnership  res- 
pectively, residing  in  a  distmct  and  separate  dweUin^- 
house,  or  part  of  the  dwelling-house  charged  to  the  said 
duties,  provided  nevertheless,  that  the  exemption  herein 
authorised  shall  not  extend  to  any  chamber  or  apartment 
in  any  of  the  inns  of  court  or  of  Chancery,  or  to  any 
college  or  haU  in  either  of  the  Universities  of  Oxford  or 
Cambridge,  now  chargeable  with  any  of  the  said  duties. 

By  the  2nd  and  3rd  sections  of  the  statute 
6  Geo.  4,  c.  7,  certain  provisions  were  made  for 
exempting  from  the  duty  houses  the  building  of 
which  was  completed  or  the  occupation  commenced 
afler  ihe  beginning  and  in  the  course  of  the  year 
of  assessment,  and  for  the  exemption  of  un- 
furnished houses  occupied  only  by  a  caretaker. 

By  the  statute  14  a  15  Vict.  c.  36,  the  duties 
in  schedale  (A.)  of  the  statute  48  Geo.  3,  c.  55, 
were  repealed  (those  in  schedule  (B.)  having  been 
already  repealed  by  the  Act  of  4dE  5  Will.  4,  o.  19), 
and  ic  was  enacted  that  there  should  assessed, 
raised,  levied,  collected,  and  paid,  &c,,  upon 
inhabited  dwelling-houses  in  and  throughout 
Great  Britain  the  several  duties  set  forth  in  the 
I  schedule  annexed  to  the  Act,  payable  according  to 
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the  annaal  yalae  of  sach  dwelling-hoases ;    the 
Bobedule  to  be  part  of  the  Act. 

SCHBDULE. 

For  every  inhabited  dwellinff-hoiiBe  which  with  the 
hoDBehold  ^d  other  offioes,  yarda  and  gardens  therewith 
oocnpied  and  charged,  is  or  shall  be  worth  the  rent  of 
twenty  pounds  or  upwards  bv  the  year,  .  .  .  where  any 
snch  dwelling-hoase  shall  not  be  ooonpied  and  nsed  for 
any  snoh  purpose  and  in  manner  aioresaid  (t.6.  for 
the  purpose  of  a  shop,  licensed  for  sale  of  beer,  farm- 
house, kxyy  &c.)  there  shall  be  charged  for  every  twenty 
shillings  of  such  annual  value  thereof  the  sum  of  nine- 
pence. 

It  was  under  the  words  of  this  schedale  here 
sot  oat  that  it  was  attempted  to  charge  the 
build iDg  in  question. 

Bu8h  Cooper  for  the  appellant. — The  short  point 
raised  by  the  case  is,  whether  or  not  a  builaing, 
which  lias  not  been  used  as  a  dwelling-house,  or 
slept  in  by  the  occupier,  is  chargeable  to  the 
inhabited  house  duty  under  the  14  dt  15  Vict. 
a  36.  It  is  attempted  to  charge  this  house  under 
the  last  part  of  the  schedule  to  that  Act,  and  in 
order  to  see  what  is  the  meaning  which  the 
Legislature  has  attached  to  the  term  "  inhabited 
dwelling-house,"  it  is  necessary  to  go  back  to 
the  Act  of  Qeo.  3,  by  which  this  duty  was  first 
imposed.  On  referring  to  the  schedules  (A.)  and 
(B.)  of  the  Act  of  48  Geo.  3,  c.  55,  we  find  the 
diHtinct  on  drawn  between  what  is  properly  called 
an  inhabited  dwelling-house  and  an  office  or  place 
where  no  person  is  sleeping,  and  rule  5  marks 
that  distinction.  Schedules  (A.)  and  (B.)  refer  to 
dwelling-houses  and  inhabited  dwellinff.houses 
respectively;  and  the  first  rule  of  schedule  (B.) 
makes  the  duties  under  that  schedale  chargeable 
on  the  "  occupier  or  occupiers  for  the  time  being  " 
of  every  such  dwelling-house.  Then  rule  5  of 
the  same  schedule,  charging  the  owners  in  certain 
cases,  draws  the  distinction  between  that  which  is 
properly  called  an  inhabited  dwelling-house  and 
an  office  or  other  place  where  no  person  is  sleep- 
ing. In  the  case  of  an  inhabited  dwelling-house 
properly  bo  called,  the  occupier  is  the  person  to 
DC  charged.  Then,  as  it  was  thought  that  that 
would  leave  exempt  offices  or  halls  where  no  one 
slept,  rule  5  provides  for  that  case,  not  treating 
them  as  dwelling-houses,  but  making  them  liable 
to  the  same  tax.  The  words  of  the  Act  of  14  & 
15  Yict.  c.  36,  are  distinct ;  to  come  under  that 
statute  a  house  must  be  an  inhabited  dwelling- 
house;  it  is  not  even  sufficient  that  it  should  be 
built  with  a  view  to  being  dwelt  in — it  must  be 
actually  inhabited,  and  from  rule  5  of  the  schedule 
(B.)  to  the  Act  of  G^o.  3, 1  say  it  must  he  slept 
in.  This  house  is  not,  in  any  sense,  an  inhabited 
dwelling-house ;  no  person  resides  or  sleeps  in  it, 
from  floor  to  cellar ;  it  is  merely  resorted  to  in 
the  day  time  by  the  members  of  the  club,  and  by 
an  auctioneer ;  and  it  cannot  be  brought  within 
the  purview  of  the  Act. 

JDieey  for  the  respondent. — My  first  contention 
is,  that  this  house  is  an  inhabited  dwelling-house 
and  comes  directly  vnthin  the  Act.  On  this  point 
my  contention  is  supported  by  the  authority  of 
Bramwell,  L.J.,  in  the  case  of  Btiaby  v.  Neweom 
(L.  Bep.  10  Ex.  322).  There  the  question  was 
whether  there  was  exemption  from  inhabited 
house  duty  by  reason  of  the  premises  then  in 
question  being  used  as  to  some  part  of  them  only 
(not  constituting  a  separate  tenement  or  house) 
for  trade  purposes ;  the  court  held  thoy  were  not 


exempt.    In  the  judgment  of  Lord  Justice  (then 
Baron)  Bramwell,  at   p.  328,  these  words  occur : 
*'If    it  is  said  that   our  con«»truction  is  harsh, 
possibly  in  one  sense  it  is,  but  in  another  sense  it 
clearly  is  not.    The  Le  gislature  had  said  originally 
that  fdl  inhabited  houses  should  be  subject  to  the 
duty,  and  it  was  held,  pro  perl  v,  no  doubts  that  a 
house  which  was  not  occupied  at  night,  but  was 
occupied  in  the  day  time  for  the  purposes  of  trade, 
was  an  inhabited  house  and  subject  to  duty.  Very 
likely  it  waspointedoat  that  that  was  in  truth  taxing 
the  instruments  of  trade,    and  perhaps  was  in- 
judicious as  a  tax  upon  machinery  or  tools,  or  other 
means  by  which  trade  was  earned  on ;  and  there- 
upon the  Legislature  thought  that  it  was  reason- 
able to  exempt  buildings  which  were  solely  used 
for  purposes  of  trade  and  for  the  other  purposes 
mentioned,"  &c,    I  cite  it  to  show  what  was  the 
view  entertained  by  that  learned  judge  as  to  the 
construction  that  had  been  put  on  the  statute,  and 
that  it  was  a  construction  m  which  he  acquiesced, 
namely,  that  occupation  at  night  was  not  neoea- 
sary   to   constitute    inhabitancy.      Further,    by 
dwelling-house   is    meant    any    house  nsed   for 
human  habitation  for  any  considerable  time  or  the 
whole  day ;  that  is  the  natural  sense  ci  the  word, 
and  it  appears  that  the  house  in  Question  was 
dwelt  in  from  9  in  the  morning  till  10.30  at  niffht. 
It  is  necessary  to  refer  to  the  provisions  of  48  Qeo. 
3,  c  55,  which  first  imposed  tne  du^,  to  disooyer 
the  meaning  of  these  terms,  and  as  it  is  said  that, 
"  the  exception  proves  the  rule,*'  so  I  rely  on  the 
exemptions  from  the  tax  to  show  what  was  the 
extent  of  the  tax.  The  first  exemption  under  sche- 
dules (A.)  and  (B.) includes  ''public  offices"  which 
presumably  were  used  as  offices  onlv,  but  which 
were  evidently  deemed  to  be  covered  by  the  charg- 
ing words  of  this  enactment.     It  is  clear  from 
these  exemptions  that  the  word  "  dwelling-house" 
was* used  in  the  Act  in  a  somewhat  wider  sense 
than  that  ordinarily  g^ven  to  it.  Further  it  appears 
from  the  recital  and  first  section  of  the  statute 
57  G^.  3,  c.  25,  which  is,  I  think,    the   first 
exempting   Act,    that    ''separate    and    distinct 
tenements  or  buildings,  or  parts  of  tenements  or 
buildings,"  occupied  "  for  the  purpose  of  trade  or 
as  warehouses  for  lodging  goods,  wares,  or  mer- 
chandise therein, or  as  shops  or  counting-houses" 
in  which  persons  abode  "  in  the  da^  time  only  for 
the  purposes  of  such  trades  respectively  "  had  been 
charged   with   duty   under   the  former  Act  as 
dwelling-houses,  although  no  person  inhabited  or 
dwelt    in  them  in  the   night  time.    The   term 
"  dwelling-house,"  therefore,  bore  a  meaning  far 
more    extensive    than    is    ordinarily  given   to 
it.    This  explains  and  corroborates  the  statements 
made  by  Bramwell,  L.J.  in  the  judgment  I  have 
cited.    The  next  Act  I  wish  to  refer  to  is  the 
5  Geo.  4,  c.  44,  s.  4;   that  section  shows  that 
houses  or  buildings  used  as  offices  or  counting* 
houses  for  business  purposes,  and  in  which  no 
person  inhabited,  dwelt,  or  abode  except  in  the 
day  time,  and  for  the  purposes  of  such  business 
only,  had  been  taxed  as  dwelling-houses,  although 
in  the  ordinary  sense  of  the  word  they  would  not 
be  considered  dwelling-houses,  and  that,  too,  in 
spite  of  the  former  exemption.    Again,  there  are 
a  series  of  exceptions  in  respect  of  warehouses  and 
houses  occupiea  solely  for  the  purposes  of  trade, 
all  of  which  are  houses.    The  very  Question  which 
has  arisen  in  the  various  cases  unaer  the  enact- 
ments has  been,  Are  those  houses  occupied  solely 
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for  the  purpose  of  trade  P  and  they  all  rest  on  the 
asBnmption  that  a  house  may,  unless  it  can  oome 
within  some  specific  exemption,  be  an  inhabited 
dwelling-house  even  though  it  is  a  house  used  for  the 
purposes  of  trade,  and  in  fact  for  the  purposes  of 
trade  in  the  day  time  only.  It  need  not  be  a  house  in 
which  a  man  actually  has  his  residence.    No  one 
would  say  that  a  house  used  as  a  club-bouse  or  a 
ooffee-house    or   an  auctioneer's    office    thereby 
became  a  residence  ;  yet  the  case  of  a  club  would 
go  a  good  deal  further  in  respect  of  *'  residence  " 
than  the  case  of  a  mere  office ;  and  yet — and  that 
is  my  point — offices  are    distinctly    within    the 
purview  of  the  Act.    The  next  Act  which  I  will 
oite  is  the  6  G^.  4,  c.  7.    Ss.  2  and  8  tend  to  show  that 
the  meaning  given  to  dwelling-house  was  very 
wide,    and    that   the    test    of  a   dwelling-house 
chargeable  under  the  Act  was  the  fitness  of  the 
house  for  habitation,  and  its  actaal    occapanoy. 
See  also  sect.    7.      See    also    rules  4  and  5  of 
sohednle  (B)  of  the  Act  of  48  Geo.  4,  c.  55.    The 
terms  "dwelling"  and  "inhabited"  have  different 
values,  and  must  be  considered  separately.   First 
I  say  this  is  a  dwelling-house,  for  it  is  a  house 
built  for  human    habitation.     It  is  further  an 
inhabited  house,  for  it  is  inhabited  for  more  than 
twelve  hours  in  the  day  by  a  large  number  of 
persons  who  resort  to  it. 

KiLLT,  C.B. — This  claim  of  inhabited  house  duty 
by  the  Grown  cannot  be  sustained.    It  appears 
from  the  case  that  this  house  has  never  been  fur- 
nished as  a  dwelling-house,  that  no  one  sleeps  in 
it,  or  has  ever  slept  in  it,  and  it  is  occupied  and 
used  for  trade  purposes  and  those  of  the  club 
only.    The  effect  of  the  statutes  is  that  what  is 
chargeable  is  an  inhabited  dwelling-house  within 
the  meaning  of  those  statutes.    If  the  word  "  in- 
habited" were  there  alone,  we  should  have  to 
consider  whether  there  might  not  be  an  inhabi- 
tancy, and  I  am  not  prepared  to  say  that  there 
might  not  be  an  inhabitancy,  which  would  make 
the  building  an  inhabited  house  within  these  Acts 
of  Parliament,  as  far  as  the  word  "inhabited" 
goes.    Bat  it  appears  from  all  the  statutes  that  in 
order  to  be  taxable  a  building  must  be  an  inhabited 
dwelling-house,  so  that  we  must  put  a  construc- 
tion not  only  on  the  word  "  inhaoited,"  but  also 
on  the  word  "  dwelling-houpe."   Is,  then,  any  part 
of  this  building  a  dwelling-house  P    I  think  it  is 
not.    In  the  absence  of  any  interpretation  by  Act 
of  Parliament  and  of  any  binding  authority  we 
are  compelled  to  consider  what  is  the  proper  mean- 
ing of  this  term.    In  my  judgment  the  meaning 
of  the  word  to  "dwell"  is  to  live  in  a  house; 
that  is  to  live  there  day  and  night,  to  sleep  there 
daring  the  night,  and  to  occupy  it  for  the  pur- 
poses of  life  during  the  day.  And  there  is  nothing 
to  show  that  that  is  noc  the  natural  meaning; 
and  there  is  nothing  shown  to  compel  us  to  put 
may  but  this  natural  and  well-established  meaning 
on  it.    As  to  the  recital  in  the  Act  of  5  Geo.  3, 
a  25,  it  would  seem  that  in  the  cases  to  which  it 
refers  the  persons  therein  mentioned  were  assessed 
in  respect  of  the  value  or  rental  of  those  separate 
buildings,  m  addition  to  the  rental  or  value  of 
the  house  in  which  they  resided  and  lived  ;  but  if 
it  mean  anything  else  we  should,  I  think,  be  com- 
pelled to  conclude  that  the  words  of  the  recital, 
which  is  not  grammatical  in  its  composition,  were 
iucautionsly  used  by  the  framers  of  the  Act,  and 
were  misapplied ;  and  it  cannot  under  these  cir- 
oomstanoes  avail  to  impose  the  tax  which  is  war- 


ranted by  no  statute  and  no  authority  besides.  I 
think  the  plain  and  natural  meaning  of  the  words 
in  question  is  to  dwell  and  live  in  a  building  day 
and  night,  to  reside  there,  and  occupy  it  as  a  resi- 
dence, and,  as  this  place  has  never  been  so  oocu- 
pied,  in  my  opinion  it  is  not  a  dwelling-house,  and 
therefore  the  assessment  must  be  disallowed. 

Pollock,  B. — In  my  opinion  the  members  of 
this  club  are  not  assessable  to  the  inhabited  house 
duty.     If  in  order  to  decide  this  it  were  necessary 
also  to  decide  that,  to  charge  a  building  as  an  in- 
habited dwelling-house,  some  person,  or  persons 
must  sleep  in  that  house  as  well  as  occupy  it  by 
day,  I  should  pause  before  I  came  to  that  con- 
clusion, for  the  counsel  for  the  respondent  has 
certainly  shown  that  there  are  passages  in  certain 
statutes,  and  certain  dicta  of  learned  judges,  both 
in  England  and  in  Scotland,  which  are  unfavour- 
able to  that  conclusion.     But  the  present  case  at 
any  rate  is  quite  different  from  those  in  which 
such  a  conclusion  might  possibly  be  applicable ; 
for  this  is  the  case  of  a  club,  the  members  of 
which  use  this  building  not  in  any  sense  for  the 
purposes  of  a  dwelling-house.    The  purposes  and 
object  of  such  institutions,  and  the  character  of 
the  occupation,  are  perfectly  well  known,  and  I  am 
clearly   of  opinion   that  wgrds  should    be    used 
which   properly  and  clearly  comprehend  such  a 
case,  if  it  is  intended  to  bring  it  within  the  scope 
of  the  tax.  When,  however,  I  consider  the  ordinairy 
meaning  of  the  words  "  inhabited  house,"  it  seemH 
to  me  that   it  is  altogether  a  misapplication  of 
language  to  say  that  it  applies  to  the  case  of  a 
club  consisting  of  a  great  number  of  persons  who 
simply  have  a  house  to  carry  out  the  purposes  of 
their  club.     On  these  grounds,  therefore,  I  think 
that  the  assessment   is  wrong,  and  cannot    be 
supported. 

Judgment  for  the  appellant  wUh  eoits. 

Solicitors  for  the  appellant,  Pritehard,  Bngle- 
field,  and  Go, 

Solicitors  for  the  respondent,  SolioUore  for  ihe 
Inland  Revenue.  

May  10  and  Dec.  4,  187a 
(Before  Kblly,  C.B.  and  Huddleston,  B.) 
Be  DuTTON ;  Ex  parte  Telke  and  anotukr.  (a)  * 

APPEAL  FKOM  1NPBRI0&  COURT. 

WiU—Olft  of  money  to  irusteee  of  a  meehanice 
insiUut.ion — To  be  applied  towa/rds  the  budding 
fund  connected  therewith — Oharity — MorhnainAct 
(9  Qfo.  2,  c.  36) — Perpetuity — Literary  and  Scien- 
tific Inatitutions  Act  1854  (17  4*  18  Viet.  e.  112;, 
88.  30,  33 — Void  bequest — Oonatruetion. 

The  T\An8tall  Athenoeum  and  Mechanics  Inetitution 
was  eatahlished  and  maintained  by  the  doTuUiona 
and  subacriptiona  of  Us  memhera  for  ihe  purpoae 
of  providing  a  lending  and  reference  Ubrary 
ana  reading  room  and  ledurea,  for  the  uae  and 
mutual  improvement  of  the  members.  By  some 
of  the  rtdea  of  the  institution  all  the  property  of 
the  institution  was  vested  in  the  truatees  there(ffor 
the  time  being,  and  the  inatUuiion  waa  not  to  be 
diaaolved  except  by  the  reaoltUion  of  nine-tenths 
in  number  of  ihe  members  wresent  at  a  spedaUy 
called  general  meeting,  to  he  confirmed  by  a  like 
reaolution  at  a  avhaequent  meeting  of  the  same 
character.  There  was  no  buUding  fund  in  coa- 
nection    wUh  the  institution,  but  there  was  a 

(a)  Bnported  by  Hshbt  Liigh,  Esq.,  Bvrister^t-lAw. 
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"  nnking  fund "  egtahUshed  to  pay  off  a  mort- 
gage on  the  premieee  occupied  by,  and  tohieh  woe 
ihA  proveriy  of,  the  inetitution,  A  testator 
having  oequeaAed  a  eum  of  money  "  wnio  the 
trusleeefor  ike  Hme  being  of  the  institution,  to  he 
applied  by  them  towards  the  building  fund  in  con- 
neeUon  therewith,"  it  was 

Held,  by  the  Exchequer  Division  (Kelly,  O.B,  and 
Huddleston,  B.J,  that  the  institution  was  not  a 
charitable  institution  so  as  to  bring  the  case 
within  the  terms  of  the  Mortmain  Act  (9  Oeo.  2, 
e.  36),  but  tiuU  the  bequest  was  void  as  tending  to 
create  a  perpetuity. 

The  cases  of  Came  v.  Long  (2  L.  T.  Rep,  K  8,  652  ; 

2  De  Q.  F.  ^  J.  75 ;  29  L.  J.  503)  and  Thomson 

V.  Shakespeare  (1  L.  T.  Bep,  N.  S.  398;  2  De 

G,  F.  Sr  J'  399;  29  L.  J.  276,  Ch.)  in  point  and 

foUowed. 

This  was  an  appeal  from  the  decision  of  the  judge 
of  the  Goontj  Conrt  of  Staffordshire,  holden  at 
Hanlev,  Barslem,  and  Tunstall,  on  the  petition  of 
John  Wade  Feake  and  J.  Beech,  the  trustees  of  the 
Tnnstall  AthensBnm  Mechanics  Institution,  and 
the  facts  of  the  case  were  as  follows  .—The  testator, 
one  Thomas  Dalton,  by  his  will  bearing  date 
the  10th  Ang.  1874,  after  the  bequests  of  divers 
peoaniary  legacies,  gave,  devised,  and  beaneathed 
the  residue  and  remainder  of  his  personal  estate, 
and  all  his  real  estate,  to  his  wife  and  one  Allen 
Beckett  Lowndes,  their  heirs,  executors,  adminis- 
trators»  and  assigns,  upon  trust  to  get  in,  sell,  and 
conyert  the  same  into  mone^,  and  to  invest  the 
proceeds  and  pay  the  annual  income  thereof  ta  his 
said  wife,  for  ner  separate  use  daring  her  life,  and 
from  and  immediately  after  her  decease,  the  said 
testator  ^ave  and  bequeathed  the  capital  as  well 
as  the  income  of  the  said  proceeds  of  his 
said  trust  estate,  after  the  payment  of  the 
legacies .  hereinbefore  bequeathed,  *'  unto  the 
trustees  for  the  time  being  of  the  Tunstall  Athe- 
nsBum  Mechanics  Institution,  to  be  applied  by  them 
towards  the  building  fund  in  connection  there- 
with," and  it  was  declared  that  the  receipts  of 
the  trustees  of  the  institution  should  be  sufficient 
discharges  to  the  trustees  of  the  said  will. 

The  testator  died  on  the  13th  Aug.  1874,  not 
leaving  any  real  estate,  but  his  residuary  personal 
estate  amounted  to  the  sum  of  431L  2«.  2(2.  His 
wife  survived  him,  and  on  her  death,  on  the 
26th  March  1877,  disputes  and  questions  arose 
touching  the  validity  of  the  above  bequest  to  the 
trustees  of  the  Tunstall  AthensBura,  and  there- 
upon the  surviving  executor  and  trustee  of  the 
testator's  will,  the  said  Allen  Beckett  Lowndes, 
mtid  the  43U.  2s.  2d.  into  the  Post  Office  Savings 
Bank  under  the  provisions  of  the  Trustee  Belief 
Acts  and  the  County  Court  Act  1867.  Thereupon 
the  trustees  of  the  Tunstall  Athenaaum  and 
Mechanics  Institution,  presented  their  petition 
praving  that  the  money  should  be  paid  to  them  as 
such  trustees,  to  be  applied  by  them  in  accordance 
with  the  directions  of  the  testator's  will.  The 
surviving  executor  and  the  next  of  kin  of  the 
testator  were  made  respondents  to  and  opposed 
the  said  petition,  which  came  on  for  hearing 
before  the  County  Court  judge,  when  it  appeared 
from  the  evidence  that  the  institution  was 
founded  for  the  purpose  of  providing  the  members 
of  the  institution  with  a  library  consisting  of  a 
library  of  reference,  and  a  circulating  library,  and  a 
reading  room,  and  for  holding  public  lectures  and 
Mao.  Gas, — Vol.  \L 


classes  for  mutual  improvement.  The  institution 
was  managed  by  a  committee  appointed  under 
rules  in  accordance  with  the  Literary  and  Scientific 
Institutions  Act  1854,  and  oocopied  a  house  which 
was  purchased,  ready  built,  by  the  committee. 
There  was  no  **  bnildinff  fund,"  but  there  was  a 
"sinking  fund"  formed  br  a  resolution  of  the 
committee  for  the  purpose  of  paying  off  a  mortgage 
debt  on  the  premises. 

The  following  were  the  rules  relating  to  the 
constitution  of  the  society,  so  far  as  material  to 
this  report : 

1.  The  members  of  this  institution  shall  consist  of  (a) 
Donors  of  101.  or  upwards  in  money  or  books  at  one  time, 
who  shall  be  invested  with  all  the  privileges  of  class  h 
for  life.  (&)  Honorary  sabsoribers  of  11.  and  upwards 
annually,  who  shall  be  eligible  to  any  ofBoe,  and  entitled 
to  all  the  privileges  of  tiie  institution,  (e)  Subscribers  of 
10«.  per  annumj  with  Is.  entrance  fee,  who  shall  be  en- 
titlea  to  all  privileges  as  above,  (d)  Subscribers  of  ha. 
per  annum  and  6d.  entrance  fee,  entitling  them  to  tiie 
use  of  the  reading  room  or  library  separately,  as  may  be 
determined  upon  at  the  time  of  entering.  .  .  . 

4.  The  institution  shall  not  be  dissolved  without  the  con- 
sent of  nine-tenths  in  number  of  the  members  present  at 
a  general  meeting  to  be  speciaUy  called  for  that  purpose, 
such  consent  to  be  oonnrmed  oy  the  like  majority  at  a 
special  general  meeting,  to  be  oaUed  within  not  less  than 
one  or  more  than  three  ealendar  months  from  the  passing 
of  such  first  resolution.  .  .  . 

5'.  The  property  and  effects  of  the  institution  shall  from 
time  to  time  oe  vested  in  the  trustees  for  the  time  being 
in  trust  for  the  general  benefit  of  the  members.  .  .  . 

45.  No  memTOr,  on  withdrawinjg  from  this  institution 
bv  forfeiture,  expulsion,  or  otherwise,  shall  be  entitied  to 
claim  any  share  or  interest  in  the  property  of  the  institu- 
tion. 

The  learned  judge  of  the  County  Conrt  held 
that  the  testator's  gift  to  the  trustees  of  the  insti- 
tution was  void  under  the  9  Greo.  2,  c.  36,  as  being 
a  bequest  of  money  to  be  laid  ouc  in  land  for  a 
charitable  purpose,  and  dismissed  the  petition  of 
the  AthensBuni  trustees,  and  directed  that  the 
property  should  go  the  testator's  next  of  kin. 

From  that  decision  the  trustees  of  the  Tunstall 
AthensBum  appealed,  and  a  rule  nisi  was  obtained, 
calling  on  the  surviving  executor  and  nexc  of  kin 
of  the  testator  to  show  cause  why  tbe  judgment 
or  order  of  the  judge  of  the  County  Court  should 
not  be  set  aside,  and  an  order  made  in  the  terms  of 
the  petition  on  the  ground  that  the  institution 
was  not  a  charity,  and  that  the  sift  was  not  void 
for  perpetuity,  or  on  the  ground  that,  if  the  insti- 
tution was  a  charity,  the  gifts  was  not  void  under 
the  9  Geo.  2,  c.  36,  and  accordingly 

MaylO. — Arthur  Charles,  Q.C.  appeared  for  some 
of  the  nextof  kinand  showed  cause  against  the  rule. 
— ^The  question  for  the  court's  determination  here 
is,  whether  or  not  this  is  a  good  and  valid  trust,  or 
whether  tbe  gift  to  the  trustees  o^  the  Tunstall 
Athenasum  is  or  is  not  a  void  bequest.  There  are 
two  grounds  on  which  it  is  contended  on  the  part 
of  the  next  of  kin  that  the  bequest  is  void : 
first,  as  being  a  bequest  to  a  charity  of  money  to 
be  laid  out  in  the  purchase  of  land ;  and,  secondly, 
as  tending  by  the  terms  of  the  bequest  to  create  a 
perpetuity.  With  regard  to  the  first  point,  the 
will  contains  no  direction  that  land  is  not  to  be 
purchased  with  this  money,  nor  is  there  anything 
m  the  will  to  prevent  such  an  application  of  it, 
and  therefore  it  is  void  within  the  meaning  of 
the  statute  9  Geo.  2,  c.  36.  With  regard  to  the 
second  point,  it  can  hardly  be  contended  on  the 
part  of  the  trustees  of  the  institution  that  the 
terms  of  the  bequest  do  not  contemplate  the  per- 
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petnal  continnanoe  of  the  institation*  thoagh  ifc  is 
true  that  by  the  4th  rale  of  the  institation  there  is  a 
power  to  dissolve  it  if  a  majority,  oonsisting  of  not 
less  than  nine-teaths  of  the  majority  dt  the  mem- 
bers present  at  a  specially  called  general  meeting, 
resolve  that  that  shall  be  done.  The  present  case 
clearly  tends  to  create  a  perpetuity,  and  it 
cannot  be  distinguished  from  the  decision  of  Lord 
Oampbell,  L.O.  in  Came  v.  Long  (2  L.  T.  Sep. 
N.  S.  652 ;  2  De  G.  F.  &  J.  76 ;  29  L.  J.  603,  Ch.) 
[He  was  then  stopped.] 

English  Harrison  on  the  same  side,  for  others  of 
the  next  of  kin,  added  nothing. 

Julia/n  Bobins,  for  the  surviving  executor  and 
trustee  of  the  testator's  will,  submitted  to  abide  by 
the  decision  of  the  court. 

A,  D.  Tyssen  and  Sidney  Wool/,  for  the  trustees 
of  the  Tunstall  Institution,  supported  their  rule. — 
A  gift  such  as  that  in  this  case  to  an  association 
of  this  kind  in  such  a  way  as  to  make  the  subject- 
matter  of  the  gift  become  part  of  the  property  of 
the  association  so  as  to  come  under  their  free 
disDOsition,  as  is  the  case  here,  is  a  perfectly  good 
ana  valid  g^t.  The  present  case  differs  from  that 
of  Came  v.  Long,  which  was  the  case  of  a 
corporation  where  l^ere  was  no  right  to  divide 
the  property.  The  present  association  is  a  volun- 
tary uninoorporatea  body,  and  may  divide  the 
Sroperty  amongst  themselves  as  co-owners  on 
issolving  the  society.  They  are  a  mere  club. 
There  is  nothing  in  the  nature  of  the  asso- 
ciation that  infringes  the  rule  against  perpetui- 
ties, the  members  having  a  power  to  dissolve 
at  anv  moment,  as  in  the  case  of  Brown  v. 
Dale,  before  the  Master  of  the  Bolls  (L.  Bep.  9 
Gh.  Div.  78).  The  present  case  is  within  the 
decision  of  Wickens*  v  .C,  in  Cocks  v.  Manners  (24 
L.  T.  Eep.  N.  S.  869 ;  L.  Bep.  12  Eq.  Gas.  574 ; 
40  L.  J.  640,  Gh.),  in  which  the  distinction 
between  that  case  and  Came  v.  Long  was  pointed 
out  by  the  learned  Yice-Ghancellor,  the  ffift  in 
Came  v.  Long  being  to  the  trustees  ana  their 
heirs  for  ever,  and  the  members  there  having  no 
power  to  sell  the  land  the  profits  of  which  were 

S'ven  in  trust  for  the  benefit  of  the  institution. 
Lblly,  G.B.  refers  to  The  Mayor,  ^c,  of  Ohu- 
ceater  v.  Wood,  3  Hare,  131 ;  s.c.  nom.  The  Corpo* 
ration  of  Oloueester  v.  Oshom  and  another,  in  the 
H.  of  L.,  affirming  the  decision  below,  1  Gl.  &  Fin. 
272.]    They  cited  also 

Stewart  v.  Qreen,  5  Ir.,  E<}.  Bep.  470,  at  p.  485  ;  and 
Wiffram  on  Wills,  8rd  edit.  p.  51,  proposition  5,  4tli 
edit.  p.  65, 

and  contended  that  this  bequest  was  not  void 
within  the  rule  against  perpetuities,  and  that  the 
decision  of  the  County  Court  judge  was  wrong. 

A.  Charles,  Q.C.  in  reply. — ^Nothing  that  has  been 
urged  on  the  other  side  has  upset  the  authority  of 
the  decision  in  Came  v.  Long,  or  its  applicability  to 
the  present  case.  This  money  surely  could  never 
become  the  property  of  the  trustees  or  members  of 
the  institution  under  any  circumstances,  for  the 
institution  comes  within  and  is  subject  to  the  provi- 
sions of  the  Literary  and  Scientific  Institutions 
Act  1854  (17 &  18  Vict.  c.  112),  by  theezpress  terms 
of  sect.  33  of  the  Act,  by  sect.  30  of  which  the  pro- 
perty on  dissolution  would  ro  to  some  other 
institution,  and  could  not  be  divided  among  the 
members. 

Cwr.  adv.  vuU, 


KbIiLT,  G.B. — ^This  case  oame  before  us  on  appeal 
from  a  decision  of  the  judge  of  the  County  Court 
of  Staffordshire,  and  the  question  we  have  to 
decide  is,  whether  a  bequest  under  the  will  of  one 
Tbos.  Dalton  to  the  trustees  for  the  time  being  of 
the  Tunstall  Athenaeum  and  Mechanics  Institution 
can  or  not  be  supported  as  valid.    Two  questions 
upon  which  the  bequest  might  be  held  to  be  invalid 
were  presented  to  us  in  the  course  of  the  argu- 
ment, viz. :  first,  that  it  was  void  under  the  Mort- 
main Act  as  a  bequest  to  a  charitable  institution ; 
and  secondly,  that  it  was  void  as  tending  to  create 
a  perpetuity.    If  the  bequest  should  be  held  to 
come  within  either  of  these  two  grounds  of  objec- 
tion, it  would  be  a  void  bequest,  and  the  next  of 
kin  of  the  testator  would  be  entitled  to  the  money 
or  fund  which  was  the  subject  of  it.     The  trusts 
of   the    bequest  are  *'to    the   trustees  for  the 
time    being   of    the    Tunstall    Athen»um    aad 
Mechanics  Institution,  to   be  applied  by  them 
towards  the  building  fund  in  connection  there- 
with."   The  first  question,  therefore,  that  arises  is, 
what  is  the  nature  and  character  of  this  Athe- 
nsBum,  and  is  it  a  charitable  institution  P    Upon 
that  point,  having  regard  to  the  terms  of  the 
bequest,  I  think  that,  if  the  institution  were  a 
charity,  this  bequest  would  probably  be  held  to 
be  void  under  the  Mortmain  Act.     But  when 
we  look  to  the  rules  of  this  society,  which  set  oal 
at  great  length  the  objects  and  purposes  of  the 
institution,  we  find  that  it  is  in  reality  a  species 
of  club  in  which  a  number  of  people  meet  together, 
and  agree  to  occupy  and  use  a  certain  house  and 
premises  for  the  purposes  of  mutual  literary  in- 
struction, amusement^  and  improvement.    Under 
these  circumstances  I  am  of  opinion  that  this  insti- 
tution is  not  a  charitable  institution,  and  that  it 
comes  dearly  within  the  decision  of  Hall.V.C.in  the 
case  of  Be  Clark's  Trusts,  (45  L.  J.  194,  Ch. ;  L.  Bep. 
1  Gh.  Div.  497,)  in  which  the  learned  Yice-Ghancellor 
deals  with  the  question  which  arises  in  the  pre- 
sent case,  and  decides   that  an    institution  for 
mutual  benefit  is  not  a  charity.    But  even  if  this 
institution  were  to  be  held  to  be  a  charitable  in- 
stitution, I  am  by  no  means  sure  tbat  this  par- 
ticular bequest  would  be  void.    The  other  an«i 
Erincipal    question,  however,   that    was   arffued 
efore  us  was,  whether  the  bequest  was  valid,  or 
whether  it  was  void,  on  the  ground  that,  having 
regard  to  its  express   terms,  it  tended  to    the 
creation   of   a    perpetuity.     Now,  with    regard 
to     that    question,    I     am    clearly    of    opinion 
that    this    bequest    is    certainly    void    on    that 
ground.      The     case     of     Came    v.     Long     is 
strongly    in     point.     In    that   case   there    was 
a  devise  of  freeholds  to  the  "  trustees  for  the 
time  being  of  the  Penzance  Public  Library  to 
hold  to  them  and  their  successors  for  ever  for  the 
use,  benefit,  maintenance,  and  support  of  the  said 
library,"  and  the  Lord  Chancellor  (Lord  Gamp- 
bell)  in  his  judgment  in  that  case  said :  **  1  look 
upon  this  as  a  aevise  for  the  benefit  of  a  society 
of  individuals  in  Penzance.    My  objection  to  it  is 
that  it  leads  to  a  perpetuity,  an  objection  with 
which  the  Vice- Chancellor  does  not  appear  to  have 
dealt,  but  which  appears  to  me  wholly  &tal  to  the 
devise.     The  clear  intention  of  tiie  testator,  as 
expressed  by  the  will,  is  that  there  should  be  a  gift 
in  perpetuity  to  this  institution  at  Penzance.   The 
gift  is  to  the  trustees  for  the  time  being  of  the 
society  and  their  successors  for  ever,  they  hol<£ng 
it  for  the  use,  benefit,  maintenance,  and  support  of 
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the  library."  Now,  without  doubt,  these  are 
stronger  words  than  those  which  appear  in  the 
beqnest  in  the  present  case ;  but  nevertheless, 
looking  to  the  mles  and  oonstitntion  of  the  society 
with  wnich  we  are  dealing,  it  appears  to  me  that 
there  is  nothing  here  to  prevent  this  sodetiy  last- 
ing for  ever,  or  that  should  necessarily  cause  it  to 
cease  to  exist,  and  I  think,  therefore,  that,  though 
the  bequest  in  this  case  does  not  contain  the 
strong  words  of  the  one  in  Oa/me  v.  Lang,  the  prin- 
ciple of  that  case  does  and  mus  b  appl  v.  Lord  Camp- 
bell then  went  onto  say  :  **  If  the  devise  had  been 
in  favour  of  the  existing  members  of  the  society, 
and  had  thev  been  at  liberty  to  dispose  of  the 
property  as  tney  might  think  fit,  then  it  might,  I 
think,  have  been  a  lawful  disposition,  and  not 
tending  to  a  perpetuity.  But  looking  to  the  lan- 
guage of  the  rules  of  this  society,  it  is  dear  that 
the  library  was  intended  to  be  a  perpetual  institu- 
tion, and  the  testator  must  be  presumed  to  have 
known  what  the  regulations  were.  By  one  of 
these  it  is  provided  that  the  society  is  not  to  be 
broken  up  so  long  as  the  members  remain.  The 
devise  is  for  the  benefit  of  a  subsisting  society, 
and  one  which  is  intended  to  subsist  so  long  as 
the  members  remain,  and  the  propertv  comprised 
in  the  devise  is  therefore  to  be  taken  out  of 
commerce,  and  to  become  inalienable,  not  for  a  life 
or  lives  in  being  and  twentyone  years  afterwards, 
but  for  so  long  as  ten  of  the  members  of  the  society 
shall  remain.  On  that  ground  the  decision  of 
the  Vice- Chancellor  in  Vame  v.  Long  was  re- 
versed accordingly.  There  are  many  other  cases 
also,  and  amongst  them  that  of  Thomson  v. 
Shakespeare  (1  L.  T.  Eep.  N.  S.  398;  1  De 
G.  F.  A  J.  399;  29  L.  J.  276,  Oh.)  which  are 
in  point  even  more  directly  upon  the  present 
case,  and  go  to  show  that  where  by  the  eonstitu- 
tion  of  a  club,  society,  or  other  institution,  not 
a  charity,  there  is  nothing  necessarily  to  put  an 
end  to  its  existence,  so  that  it  may  last  an  indefinite 
time,  and  the  gift  is  made  in  such  terms  as  to 
make  the  subject  of  it  an  accession  to  the  capital 
or  permanent  property  of  the  club,  or  other  institu- 
tion, and  not  a  sum  to  be  brought  into  the  annual 
accounts  of  the  institution  as  part  of  its  yearly 
income  to  be  disposed  of  by  the  then  existine 
members,  then  there  is  in  such  a  case  a  tendency 
to  a  perpetuity,  and  the  bequest  is  void.  For 
these  reasons,  therefore,  I  am  of  opinion  that  the 
judgment  of  the  County  Court  judge  was  right, 
that  the  next  of  kin  are  entitled  to  our  judg- 
ment, and  that  this  appeal  must  be  dismissed. 

HuDDLESTON,  B. — I  am  of  the  same  opinion. 
Upon  the  argument  it  was  almost  conceded  that 
this  institution  was  not  in  any  sense  a  charitable 
institution,  its  object  being  solely  social  and 
literary,  and  that  the  case  therefore  did  not  fall 
witliin  the  Mortmain  Act  (9  Geo.  2,  c.  36).  It  was, 
however,  urged  upon  us  that  the  County  Court 
judge  was  rigbt  in  holding  the  bequest  to  be  void 
as  tending  to  a  perpetuity,  and  I  agree  entirely 
with  my  Lord  in  holding  that  that  is  so.  It  was 
contended  on  the  part  of  the  appellants,  the 
trustees  of  the  Athensdum,  that  there  were 
no  words  in  the  present  case  showing  that  the 
testator  contemplated  anything  in  the  nature  of  a 
perpetuity,  and  chat  in  that  respect  the  case 
resembled  the  case  of  Cocks  v.  Mannerst  where 
there  was  a  bequest  to  a  voluntary  association 
of  ladies  for  pious  and  charitable  purposes,  and  that 
there  was,  as  in  that  case,  nothing  in  the  rules  of 


the  present  institution  to  prevent  the  dissola- 
tion  of  the  society  and  the  division  of  the  pro- 
perty, and  in  that  respeet  establishing  a  great 
distinction  between  the  present  case  and  that 
of  Oame  v.  Long.  That  argument,  however,  if 
it  were  well  founded,  was  met  and  answered  by 
Mr.  Oharles  on  the  part  of  the  respondents,  the 
next  of  kin,  who  referred  to  the  Literary  and 
Scientific  Institutions  Act  1854  (17  &  18  Yict. 
0. 112),  flmd  pointed  out  that  that  Act,  which  by 
sect.  33  is  made  applicable  to  all  such  institu- 
tions as  the  present  one,  expressly  provides  by 
sect  30  that  upon  dissolution  the  property  of  an 
institution  unaer  the  Act  shall  not  be  paid  to  or 
distributed  among  the  members  of  the  institution, 
or  any  of  them,  but  shall  be  given  to  some  other 
institution  to  be  determined  hj  the  members  at 
the  time  of  dissolution,  or  in  default  thereof 
by  the  judge  of  the  County  Court.  I  agree 
with  Mr.  Charles  that  it  is  not  necessary  that 
a  bequest  should  oontttin  the  express  words 
"for  ever"  in  order  to  bring  it  within  the 
rule  against  perpetuities.  The  real  object  of  the 
present  testator  clearly  was  to  do  something  which 
should  be  a  benefit  to  the  institution  or  society  for 
ever,  and  so  to  create  a  perpetuity;  and  I  am 
therefore  of  opinion  that  ihe  County  Court  judge's 
decision  was  right,  and  this  appeal  therefore  should 
be  dismissed. 

Judgment  heiow  affirmed.     Leave  to  appeal 
refused. 

Solicitors  for  thepetitioners  (appellants),  Llo' 
to0%n,  AckriU,  and  Mammack,  agents  for  LleweUyn 
and  Achrill,  Tunstall. 

Solicitors  for  the  testator's  next  of  kin  (re- 
spondents), H.  Tyrrdl,  agent  for  E.  Tennant  and 
Co.,  Hawley ;  and/.  Bwrton,  agent  for  Tomkinson 
and  Fumwal,  Burslem. 

Solicitors  for  the  executor  and  trustee  of  the 
yr\\l,Norris,  Alien,  9,nd  Oartor,  agents  for  0.  Smith, 
Tunstall.  

Wednesday,  March  5, 1879. 
(Before  Kellt,  C.B.  and  FoUdOCK,  B.) 

Jones  (app.)  v.  The  CwiocoaTHiif  Slate  Company, 

Limited  (resps.).  (a) 

Property  tax — Quarries  and  mines — Bules    under 

schedule  (A.),  No.  3,  o/  5  ^  6  VicL  c.  35. 

Where  a  slate  quarry,  oriainaUy  worked  in  the  open, 
had  for  some  ^ears  been  worked  hy  means  of 
levels  driven  straight  into  the  m>ountain  to  a 
distance  of  from  250  to  300  yards,  and  the  whole 
process  of  quarrying  was  carried  on  under- 
ground,  the  commissioners  held  that  the  concern 
was  a  mine,  and  came  vnthin  ihe  2nd  rule  of 
schedule  (A.),  No.  3. 

Held,  on  ease  stated  for  the  opinion  of  the  court, 
(reversing  the  decision  of  the  commissioners),  that 
the  concern  was  a  qua/nry,  and  therefore  within 
the  1st  rule  of  schedule  (A.),  No.  3. 

Case  stated  for  the  opinion  of  the  court  under  part 
3  of  the  37  A  38  Vict.  c.  16. 

At  a  meeting  of  the  commissioners  of  income 
tax  for  the  division  of  Ardudwy  Uwch,  in  the 
county  of  Merioneth,  held  at  Penrhydendraeth,  on 
the  28th  March  1878, 

Mr.  Albert  Bromwich,  as  cashier  to,  and  on 
behalf    of    the    Cwmmorthin     Slate      Company 

(a)  Reported  by  W.  Wols,  Esq.,  Bairiitor-at-Law. 
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(Limited),  appealed  against  a  charge  of  6878Z., 
made  npon  the  company  in  the  assessment  nnder 
schedale  (D.)  for  the  parish  of  Ffestinioff  for  the 
jear  1877-8  in  respect  of  profits  as  a  slate  com- 
pany nnder  mle  1  of  No.  3  of  schedule  (A.)  5  &  6 
Vict.  c.  36. 

The  appellant  contended  that  the  concern  was 
a  mine,  and  claimed  to  he  assessed  on  the  ayer^ge 

Srofits  of  the  five  preceding  years  nnder  rale  2  of 
To.  3  of  schedule  (A.)  5  &  6  Vict.  c.  35,  as  coming 
within  the  terms  "  and  other  mines." 

It  appeared  that  originally  the  quarry  was 
worked  m  the  open,  but  for  some  years  the  slates 
had  been  got  by  means  of  levels  driven  straight 
into  the  mountain  to  a  distance  of  from  250  to 
300  yards;  those  levels  are  about  5fb.  wide  and 
7ft.  high ;  the  whole  process  was  carried  on  under- 
ground. 

Mr.  Jones,  the  surveyor  of  taxes,  on  the  part  of 
the  Government,  h^ld  the  concern  to  be  a  quarry, 
and  that  the  wording  of  mle  1  of  No.  3  of 
schedule  (A.)  5  &  6  Yict.  c.  35,  as  follows  «<  Of 
quarries  of  stone,  slate,  limestone,  or  chalk,  on  the 
amount  of  profits  in  the  preceding  year,"  was  de- 
cisive of  the  question,  and  that  it  was  impossible 
to  regard  a  slate  quarry  as  a  mine  for  income  tax 
purposes. 

Tne  commissioners  were  of  opinion  that  the 
concern  was  a  mine,  and  gave  their  decision 
accordingly;  whereupon  the  surveyor  of  taxes, 
being  dissatisfied,  requested  a  case  for  the  opinion 
of  the  court,  which  they  stated  accordiugly. 

The  following  are  the  rules  and  schedule  of  the 
Act  5  &  6  Yict.  c.  35,  referred  to  in  the  case. 
Schedule  (A)  is  as  follows : 

For  all  lands,  tenements,  and  heieditaments,  or 
heritages  in  Great  Britain,  there  shall  be  oharged  vearlr, 
in  respeot  of  the  property  thereof,  for  every  twen^ 
shillings  of  the  annual  valne  thereof,  the  snm  of  seven- 
pence. 

No.  8.  ISuIm  for  estimating  the  lands,  tenements, 
hereditaments,  or  heritages  hereinafter  mentioned,  which 
are  not  to  he  charged  according  to  the  preceding  general 
rule. 

The  annual  value  of  all  the  properties  hereinafter 
described  shall  be  understood  to  be  the  full  amount  for 
one  year,  or  the  average  amount  for  one  year,  of  the 
profits  received  therefrom  within  the  resi)eotive  times 
herein  limited. 

First.  Of  quarries  of  stone,  slate,  limestone,  or  chalk 
on  the  amount  of  profits  in  the  preceding  year : 

Secondly.  Of  mines  of  coal,  tm,  lead,  copper,  mundic, 
iron,  and  other  mines,  on  an  averf^  of  zb.e  five  pre- 
ceding years,  subject  to  the  provisions  oonceming  mmes 
contamed  in  this  Act. 

Dicey  for  the  appellant. — The  whole  question 
arises  under  these  two  rules  of  schedule  (A),  and 
resolves  itself  into  this,  whether  a  stoue  quarry 
ceases  to  be  one  on  being  worked  underground, 
and  becomes  a  mine.  The  place  from  which  stone 
is  got  is  primd  fame  a  quarry.  A  quarry  is  de- 
scribed in  Johnson's  Dictionary  as  a  "stone 
mine,"  and  the  burden  is  on  the  respondents  of 
showing  that  it  is  a  mine.  Further,  the  distinc- 
tion which  has  been  drawn  in  the  two  rules  is 
one  determined  by  the  nature  of  the  produce; 
and  to  say  that  the  woi*ds  '*  and  other  mmes  "  in 
the  second  rule  comprehend  quarries,  makes  it 
overlap  the  first  rule,  and  violates  the  reasonable 
constroction. 

A.  L.  Smith  for  the  respondents. — The  question 
whether  this  is  a  mine  is  a  question  of  fact,  and 
has  already  been  determined;  it  is  not  now  open. 
[Kelly,  G.B. — You  must  take  it  that  the  question 


is  whether  it  is  a  mine  withia  the  meaning  of  the 
Act.  Pollock,  B. — Assume  in  your  favour  that 
these  workings  are  such  that  if  they  were  work- 
ings of  coal  they  would  be  called  a  mine,  is  it 
then  a  mine  and  not  a  anarrv  when  the  produce 
that  is  got  from  it  is  stubePj  That  question  is 
decided  by  authority.  Whether  a  working  is  a 
mine  depends  on  the  mode  of  working,  and  not  on 
the  nature  of  the  produce : 

Duchess  cf  CRewUmd  v.  Merrick,  87  L.  J.  CSl  125. 
The  case  of  Svme  v.  Evane,  in  which  the  now  re- 
spondents were  defendants,  was  a  proceeding 
under  the  Mecalliferous  Mines  BeguJatioa  Aofe 
(85  A  36  Yict.  c.  77).  That  Act  does  not  spedfj 
quarries.  By  sect.  3  it  is  to  "  apply  to  every^  mine 
of  whatever  description  other  than  a  mine  to 
which  the  Coal  Mines  Begulation  Act  1872  ap- 
plies." The  proceeding  was  for  non-oomplianoe 
with  the  provisions  of  the  11th  section,  and  the 
question  was  whether  the  Act  applied  to  a  slate 
quarry  where  the  slates  were  got  oy  underground 
working.  By  sect.  41  the  term  "  mine  "  includes 
''every  shaft  in  the  course  of  beinff  sunk,  and 
every  level  and  indined  plane  in  the  course  of 
being  driven  for  commencing  or  opening  any 
mine,  or  for  searchinff  for  or  proving  minerals, 
and  ail  the  shafts,  levels,  planes,  work,  machinery, 
tramways,  and  sidings,  both  below  ground  and 
above  ground,  in  and  adjacent  to  a  mine,  and  any 
such  shaft,  level,  and  inclined  plane,  and  belonging 
to  the  mine."  It  was  held  that  slate  was  a 
mineral,  and  that  this  was  a  "  mine,"  to  which  the 
Metalliferous  Mines  Begulation  Ac(i  applied. 

Kbllt,  G.B. — If  we  construe  the  words  of  these 
two  rules  in  a  popular  sense,  and  put  on  them 
the  interpretation  which  in  common  parlance  is 
given  them,  we  must  hesitate  in  Hdopting  the 
view  of  the  respondents ;  for  no  cue  ever  hears 
the  expression  "  slate  mines,"  and  without  very 
special  circumstances  we  cannot  hold  that  the 
word  *' mines"  can  be  extended  to  comprise 
quarries.  Farther,  when  we  look  at  the  precise 
terms  of  these  rules,  we  find  two  distinct  descrip- 
tions of  property  given ;  and  if  the  Legislature, 
or  the  framers  of  the  Act,  had  considered  slate 
cjuarries  to  be  properly  described  as  mines,  and 
intended  to  inclade  them  in  the  second  class, 
they  would  surely  have  done  so.  If  we  look  at 
the  popular  signification  of  the  word  mines  we 
must  conclude  that  it  does  not  include  slate 
quarries,  and  when  we  consider  the  Act  of  Parlia- 
ment we  must  say  that  its  provisions  are  to  bear 
a  natural  and  popular  construction ;  and  we  must 
hold  that  quarries  of  slate,  limestone,  4^0.,  are  to 
be  taxed  in  accordance  with  the  first  rule,  mines 
of  coal,  tin,  &c,,  according  to  the  second.  The 
present  case  falls  entirely  within  the  former  rule. 

Pollock.,  B. — We  have  to  look  at  the  terms  of 
the  Act  of  Parliament,  and  considering  the  whole 
scope  of  the  Act,  discover  the  intention  of  the 
Legislature ;  always  giving  such  meaning  as  would 
best  effect  the  obiect  to  be  carried  out  by  the  Act. 
Now  the  cases  wnich  have  been  cited  give  ns  little 
assistance.  In  tLe  case  of  The  Duchee9  of  Oleve^ 
land  V.  Merrick  there  was  no  antithesis  between 
mines  and  quarries,  and,  had  not  the  testatw^s 
shares  in  the  slate  quarries  passed  under  the 
word  mines,  the  codicil  would  have  failed  of  its 
effect  with  regard  to  that  property.  Again,  the 
Metalliferous  Mines  Biegulation  Act,  considered 
in  the  case  of  Sitnt  v.  Evane,  was  a  statute  in- 
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tended  to  shield  Dersons  from  the  dangers  incident 
to  improper  sinjdng  of  shafts  and  carrying  of 
adits  ana  levels.  Jftegalation  of  the  mode  of 
workinff  therefore,  and  not  the  character  of  the 
materijSs  produced,  was  contemplated  by  the 
statate.  See  also  the  interpretation  of  the  word 
''mines  "  in  the  4l8t  section.  Now  in  the  Act 
before  us  there  is  a  strong  antithesis  between 
"  qnarries  "  in  the  first  rale  and  '*  mines  "  in  the 
seoond,  and  the  distinction  is  marked  by  the 
different  products  which  are  got  from  the  quarries 
and  from  the  mines.  And  there  is  a  fnrther  dis- 
tinction besides  that  drawn  in  the  Act,  namely, 
that  the  working  oi  qnarries  are  not  commenced 
by  shafts,  as  mines  are,  and  that  when  they  sub- 
sequently are  worked  underground  it  is  not  by 
shafts,  but  b^  adits,  a  process  after  all  more  like  a 
deep  qnarrymg  than  mining. 

Judgment  for  the  appeUanit  unth  eoaU. 

Solicitors  for  the  appellant.  The  SolicUorefor  the 
Inland  Bevenue. 

Solicitors  for  the  respondents,  Oregory,  Rovh 
d^e,  Bowcliffe,  and  Baiwle. 


Dec  19,  20,  and  21, 1878,  and  Jan.  28, 1879. 
(Before  Pollock,  B.) 

TTtt.t.    (Kt.)     AUD      OTHXBS     V.    ThI    MaVAOBBS    OP 

THE  Mbtbopolitah  Asylum  Distbict.  (a) 

Nmeanee — Metropolitan  Asylum  District — Erection 
of  emaUpom  hospital — Injury  to  adjoining  prO' 
perty — LiahUity  of  Managers  of  Asylum  District 
— Poor  Law  and  Local  Chvemment  Boards — 
Metropolitan  Poor  Act  1867  (30  ^  31  Vict,  c  6)— 
Injunction. 

The  defendants  were  a  body  duly  constituted  and 
incorporated  by  the  nams  of  **  The  Managers  of 
the  Metropolitan  Asylum  District  "  under  and 
by  virtue  of  the  Metropolitan  Poor  Act  1867 
{So  Sf  31  Vtct.  c.  6),  pursuant  to  an  order  of  the 
Poor  Law  Board,  dated  the  Ibth  May  1867, 
whereby  certain  unions  and  parishes  within  the 
metropolis,  as  defined  by  the  Metropolis  Local 
Management  Act  \8hh  (\i  ^  19  Vict.  c.  120),  in- 
clndmg  the  parish  of  Hampstead,  were  **  combined 
into  a  distnct  termed  *  the  Metropolitan  Asylum 
District,'  for  the  reception  and  relief  of  the  poor 
in  the  said  district  infected  with  or  suffering 
from  .  .  .  smMpox  .  .  .  to  be  under  a  board  of 
management  to  be  constituted  for  the  said  district^  * 
emd  in  the  execution  of  their  duties  as  such 
managers,  the  defendants,  under  the  authority  of 
the  said  Ad  of  1867,  and  with  the  sanction  arid 
by  direction  of  the  Poor  Law  Board,  purchased  in 
1868  a  plot  of  land  at  Hampstead  for  hospital 
purposes,  in  the  north-western  district,  and  thereon 
by  the  Uke  direction  erected,  on  a  sudden  ovlburst 
of  smaUpox  in  the  metropolis,  temporary  buUd' 
ings  which  they  opened  and  used  as  a  smallpox 
hospital  from  Dec  1870  to  July  1872.  In  1874, 
by  diredion  of  the  Local  wvemment  Board, 
who  had  been  substituted  for  the  Poor  Law 
Board,  the  defendants  erected  on  the  site  of  the 
said  temporary  buildings,  and  in  lieu  thereof, 
permanent  and  substantial  buildings  specially 
designed  and  fitted  up  by  them  for  the  reception 
of  paHents  suffering  from  contagious  or  infectious 
diseasee,  and  in  March  1876  opened  the  same  as 
a  hospital  for  smallpox  paiients,  from  which  time 

(•)  Beported  hj  Hxmbt  Liioh,  Esq.,  AKxistcr-at-LAw. 


to  the  present  large  nutnbers  of  persons  steering 
,  from  smaUpox  had  been  brought  from  all  parts  of 
ihe  metropolis  to,  and  been  received  and  aetaiined 
and  many  still  were  at,  the  said  hospital^  with  the 
consent  and  by  the  authority  of  the  drfendants. 

The  plaintifs,  severalhf  owners  and  oceupiere  of 
houses  and  lands  adjoining  the  hospital,  brouaht 
an  action  against  the  defendants  in  which  theu 
claimed  damages  in  respect  of  injuries  sustainea 
by  them  from  the  erection  and  maintenance  of 
the  hospital,  which  the  plaintifs  alleged  wcu  a 
nuisance  to  the  neighbourhood  %n  general,  cmd  to 
the  plaintiffs  in  pdrtieular,  owing  to  the  probahle 
spread  of  disease  by  infection,  to  the  effect  of  the 
dead-house,  and  to  the  bringing  to  and  from  the 
hospital  of  the  paHents  in  ambulances,  and  to  the 
pisitinq  of  the  vaUents  by  their  relatioes ;  and 
they  claimed  also  an  injunction  to  reetradn  the 
defendants  from  using  their  said  lands  and  build* 
ings  as  a  hospital  for  smallpox  or  any  other 
ivfectiaus  or  contagious  disease ;  the  defendants, 
on  the  other  hand,  denying  that  the  hospital  was 
a  nuisance  or  a  source  of  danger,  and  contending 
thai,  if  it  were,  they  were  justified  and  protected 
from  liabUitv  in  whal  they  had  done  by  having 
acted  bond  fide  in  the  execution  of  duties  imposed 
upon  them  by  the  Legislature  and  in  obedience  to 
the  orders  of  Vm  Local  Oovemment  Board. 

The  ^wry  honing  found  that  the  hospital  was  a 
nu%sance  occasioning  damage  to  the  plaint^s  per 
se,  and  also  by  reason  of  the  patients  coming  to 
and  going  from  the  hospital;  and  secondly,  Aat, 
assuming  the  defendants  were  legally  entitled  to 
erect  and  carry  on  the  hospital,  they  had  not  dorhe 
so  with  all  proper  care  and  skill  with  reference 
to  the  rights  of  the  plaintijfs,  it  was,  after  argU' 
nfient  on  further  consideration. 

Held,  by  Pollock,  B.-,  that  on  the  ahove  findings  of 
the  jury,  and  it  not  having  been  shown  or  found 
that  the  intention  of  the  Legislature  could  not  have 
been  carried  out  without  necessarily  creating  a 
nuisance,  it  could  not  be  talcen  that  the  creation 
of  a  nuisance  was  impliedly,  though  not  in  express 
words,  authorised  by  the  statute,  and  the  plain' 
tifs  were  therefore  entitled  to  have  the  verdict 
entered  for  them  with  costs,  and  also  to  an  in* 
junction  restraining  the  defendants  from  carrying 
on  the  hospital  so  as  to  be  a  nuisance  to  the 
plaintiffs  or  any  of  them;  but,  following  the 
course  adopted  in  The  Attorney- (Seneral  v, 
Oo]ney  Hatch  Asylum  {ubi  infra),  the  issue  of  the 
injunction  would  be  suspended  for  three  months, 
with  liberty  to  either  side  to  apply. 

Held,  also,  that  an  authority  amounting  to  a  discre» 
tion  was  vested  in  the  managers  of  the  asylwm 
district,  and  the  Legislature  could  not  have 
intended  to  make  them  mere  irresponsible  instru- 
ments  to  carry  out  the  orders  and  directions 
of  the  Poor  Law  and  Local  Oovemment  Boards ; 
which  orders  and  directions  mibst  be  talcen  with 
reference  to  the  statutory  powers  conferred  upon 
those  bodies  respectively,  and  cannot  be  so  ieaiU 
with  as  to  vary  the  provisions  of  the  statute,  or  to 
enlarge  or  cut  down  the  responsibility  arising  ovt 
of  anything  done  by  the  board  or  the  managers. 

Hawley  v.  Steele  (37  L.  T.  Bep.  N.  8,  625;  L.  Bep. 
6  Ch.  Div.  521 ;  46  L.  J.  782,  Oh.)  distinguished. 

This  was  an  action  by  the  thrAC  plaintiffs.  Sir 
Rowland  Hill,  knight,  Alfred  Downing  Fripp,  and 
William  Lund,  severally  owners  and  occupiers  of 
certain  dwelling-houses  and  lands  in  the  parish  of 
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Hampetead,  in  the  oonnty  of  Middlesex,  against 
the  defendants  for  an  alleged  nuisance,  created 
and  cansed  by  the  defendants,  in  the  erection  and 
maintenance  by  them  of  the  Hampstead  Smallpox 
Hospital  npon  land  belonging  to  the  defendants, 
situated  in  the  said  parish  of  Haropstead,  adjoin- 
ing the  said  houses  and  lands  of  the  plaintiffs,  in 
which  action  the  plaintifts  claimed  damages  for 
the  injuries  sustained  b^  them  from  the  said 
nuisance,  and  also  an  injunction  to  restrain  the 
defendants  fiom  using  their  said  land  and  the 
buildings  thereon  as  a  hospital  for  smallpox  or 
scarlet  fever  or  typhus  fever,  or  any  other  infectious 
or  contagious  disease. 

The  case,  on  the  part  oi  the  plaintiffs,  as  it 
appeured   from  their    statement  of  claim,  was, 
that  in    1868  the    defendants    were    owners    in 
fee  simple,  by^  purchase  in  that  year,  of  a  plot 
of  land  at  Hampstead,  and  that  prior  to  1868 
the  plaintiff  Hill  had  been  and  then  was  owner 
in    fee    and    occupier    of  a  dwelling-house   and 
several  acres  of  land  adjoining  the  land  of   the 
defendants,  the  principal  entrance  to  which  latter 
land,  at  which   all  the  hospital  patients  after- 
wards entered,  being  at  the  end  of  a  short  eul  de 
sac,    forming    a   private   road  the    property    of 
the  defendants,  one  side  of  which  was  bounded  by 
the  plaintiff  Hill's  property,  and  the  entrance  to 
whose  said  house  was  on  the  high  road  adjoining 
the  point  where  the  said  eui  de  sac  leaves  the  high 
road.    That  the  plaintiff  Lund  had  been,  prior  to 
1868,  and  still  was  the  owner,  in  fee  of  many  acres 
of  land  and  houses  built  thereon  adjoining  the 
said  land  of  the  defendants,  and  had,  previously,  to 
1868,  let  many  of   the  said  houses  for  different 
terms,  and  laid  out  and  dedicated  to  the  public 
divers  roads  over  the  said  land,  and  past  his  said 
bouses,  and  had  from  time  to  time  relet  divers  of 
the  said  houses  during  the  times  of  the  occur- 
rences after  mentioned,  occupying  as  his    own 
dwelling-house  one  of  the  said  houses  on  the  said 
land,  the  entrance  to  which  was  on  the  high  road, 
out    of   which  the  before-mentioned  cul  de  eac 
turned  at  a  short  distance  from  the  turning ;  and 
on  the  date  of  the  defendants'  said  purchase,  and 
at  the  time  they  first  beean  to  use  the  said  land  as 
a  hospital  for  infectious  diseases,  the  plaintiff  Lund 
had  entered  into  building  agreements  for  erecting 
additional  houses  on  the  said  land,  which  houses 
were  then  in  course  of  erection.    That  in  1870  the 
plaintiff  Fripp  took  a  lease  of  the  house  and  land 
a  few  yards  from  the  said  land  of  the  defendants, 
and  had  since  occupied  the  same  as  a  residence 
and  place  for  carrying  on  his  profession  as  an 
artist,  and  in  1871  built  at  great  cost  a  studio  for 
that  purpose,  the  sole  entrance  to  the  said  house 
and  studio  being  in  the  high  road  closely  adjoin- 
ing the  said  cut  de  sa^i,  he  being  at  the  time  he 
took  the  said  lease  unaware  that  the  defendants 
were  about  to  use  their  said  land  for  the  purpose 
of  a  smallpox  hospital :  (paragraphs  1,  4.) 

Between  Dec.  1869  and  Dec.  1870  the  defen- 
dants erected  on  the  said  land  temporary  buildings, 
which  in  the  last-mentioned  mouth  they  opened 
and  continued  to  use  as  a  hospital  for  smallpox 
patients  up  to  the  20th  -July  1872  (paragraph  6), 
during  which  time  large  numbers  of  persons 
suffering  from  smallpox  were,  at  the  instance 
and  invitation,  and  with  the  consent  of,  the  de- 
fendants, brought  from  all  parts  of  the  metropolis 
to  the  hospital,  and  there  received  and  detained 
by  the  authority  of  the  defendants  (paragraph  6) ; 


and  that  during  1876  the  defendants  oommenoed, 
and  were  still  continuing,  to  erect  permaneDt 
administrative  buildings,  with  the  purpose^  of 
using  their  said  land  and  buildings  as  a  noepital 
for  smallpox,  scarlet  fever  and  typhus  feyer 
patients  and  persons  suffering  from  other  in- 
fectious and  contagious  diseases  (paragraph  7); 
and  that  in  March  1876  they  again  opened  the 
buildings  for  the  reception  of  smallpox  patients, 
from  which  time  to  the  present  larse  numberB  of 
persons  suffering  from  smallpox  haS  been,  at  the 
instance,  Ac.,  of  the  defendants,  brought  to^  and 
by  the  authority  and  invitation  of  the  defendants 
had  been  and  still  were  detained  at,  the  said  hos- 
pital (paragraph  8).  Further,  that  daring  the 
time  of  such  use  of  their  land  by  the  defendaats* 
noxious  vapours  and  matters  dangerous  to  health 
had  escaped  from  the  said  hospital  on  to  the  eaid 
lands  of  the  plaintiffs,  and  rendered  their  hooaea 
and  lands  unhealthy,  and  prevented  the  plaintiffs 
and  their  families  and  tenants  from  occupying 
and  enjoying  the  same  with  safety  to  their  healthi 
putting  them  to  great  expense  in  protecting  them- 
selves from  illness,  and  otherwise  interfering  with 
their  due  use  and  enjoyment  of  their  said  houses 
and  lands ;  and  that  patients  and  persons  who  had 
been  in  contact  with  patients,  such  patients  and 
persons  giving  off  germs  of  disease  and  bein^ 
liable  to  spread  infection,  had,  partly  with  the 
knowledge  and  consent  and  partly  by  the  negli- 
gence of  the  defendants,  from  time  to  time  got 
from  the  defendants'  lands  on  to  the  lands  of  the 
plaintiffs,  thereby  rendering  the  lands  and  houses 
of  the  plaintiffs  unsafe  for  occupation,  and  en- 
dangering the  health  of  the  plaintiffs,  their 
families  and  tenants,  and  preventing  their  free 
use  and  enjoyment  of  their  said  houses  and  lands ; 
and  that  during  the  said  time  a  disagreeable  and 
unwholesome  smell  spread  from  the  said  hospital 
to  the  lands  and  houses  of  the  plaintiffs,  and  se- 
riously interfered  with  their  enjoyment  of  the  said 
houses  and  lands  :  (paragraphs  9, 10,  and  11.) 

It  was  further  alleged  that,  in  consequence  and 
as  the  natural  result,  foreseen  by  the  defendants, 
of  their  said  use  of  their  land  and  buildings  for  a 
hospital,  large  numbers  of  persons  suffering  or 
recently  suffering  from  smaUpox,  and  of  persons 
recently  in  contact  with  or  shut  up  in  vehicles  or 
in  the  said  building  with  persons  suffering  from 
smallpox,  all  such  persons  being  in  a  state  to 
spread  infection  and  giving  off  into  the  air  un- 
wholesome vapours  and  germs  of  disease,  bad,  on 
foot  and  in  caos,  <Sbc.,  frequented  and  passed  over 
the  said  high  road  and  up  and  down  the  said  eul 
de  «ac,  and  over  the  said  roads  of  the  plaintiff  Lund, 
and  cabs,  &c.,  in  which  smallpox  patients  had  been 
conveyed,  and  being  in  a  state  to  spread  di.sease, 
had  frequented  the  said  roads,  &c.,  the  whole  to 
the  great  danger  of  persons  frequenting  the  said 
roads,  ^.,  which  had  thereby  become  dangerous 
and  unsafe  for  persons  to  walk  or  drive  in ;  and 
noxious  and  infected  air  and  germs  of  disease  had 
spread  into  the  houses  and  gardens  at  the  sides  of 
the  said  high  road  and  other  roads  and  cuX  de  toe, 
and  in  particular  into  the  houses  and  lands  of  the 
plaintiffs  and  their  tenants :  (paragraph  12.) 

The  plaintiffs  alleged  also  that  persons  suffer- 
ing from  smallpox  and  spreading  infection  and 
the  germs  of  the  disease  in  the  air  around  had,  at 
the  invitation  and  with  the  consent  of  the  defen- 
dants, walked  and  been  conveyed  to  the  hospital 
along  the  said  highway  and  roads,  &o^  thereby 
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renderiDg  the  said  roada,  ^.,  dangerous,  and 
spreading^  infection  into  the  houses  and  gardens 
on  each  side ;  and  that  persons  bringing  patients 
to  the  hospital,  and  thereby  themselves  becoming 
liable  to  spread  infection,  had,  at  the  invitation, 
Ac  of  tha  defendants,  oome  along  the  said  roads, 
&C9  to  the  hospital,  and  by  their  orders  and  con- 
sent returned  from  the  said  hospital  along  the 
said  roads  and  cul  de  aae,  whereby  the  dangers, 
inconveniencies,  and  injuries  to  persons  in  the 
said  roads  and  cul  dn  sac^  and  in  particular  to  the 
plaintiffs  and  their  property,  had  been  increased ; 
and  that  friends  visiting  the  patients  and  others 
entering  the  hospital,  and  the  nurses  and  other 
servants  of  the  defendants  in  the  hospital,  and 
who  respectively  were  thereby  liable  to  spread 
infection,  and  patients  who  had  reooverea  but 
were  still  liable  to  spread  infection,  had,  with  the 
defendants'  consent,  gone  out  of  the  hospital  along 
the  said  cul  de  sac  and  roads,  thus  further  increasing 
the  dangers,  &c.,  to  persons  generally,  and  in  par- 
ticular to  the  plaintiffs  and  their  property :  (para- 
graphs 13, 14,  and  15.) 

By  reason  of  the  above-mentioned  facts  the 
plaintiffs  had  been  prevented  from  having  safe 
and  undisturbed  ingress  and  egress  for  them- 
selves, their  families,  visitors,  ana  tenants,  to  and 
from  their  said  lands  and  houses,  and  persons 
whom  they  desired  to  see  for  personal  and  pro- 
fessional reasons  had  been  prevented  from  coming 
to  them,  and  the  said  lands  and  houses  had  been 
rendered  unhealthy  and  unfit  for  habitation,  and 
filled  with  noxious  air  and  germs  of  disease ;  and 
by  reason  of  such  danger  and  inconvenience  the 
enjoyment  by  the  plaintiffs  and  their  tenants  of 
their  said  land  and  houses  had  been  seriously 
interfered  with,  and  the  value  of  the  said  property 
greatly  diminished :  (paragraphs  16  and  17.) 

That  such  dangers,  inconveniences,  injuries, 
and  losses,  and  each  of  them,  were  partljr  the  neces- 
sary consequences  of  the  use  of  the  said  land  and 
buildinp:8  of  the  said  defendants  as  a  smallpox 
hospital,  and  had  been  greatly  increased  by  the 
neg^igont  and  improper  manner  in  which  the  said 
hospital  had  been  and  was  conducted  by  the  de- 
fenoaiits,  and  the  alraence  of  rules  for  the  pro- 
tection of  persons  living  in  the  neighbourhood 
from  infection,  and  the  want  of  strictness  in 
enforcing  such  rules :  (paragraph  18.) 

The  plaintiffs  severally  claimed  damages  for  the 
injuries  sustained  by  them  respective^  from  the 
said  nuisance,  viz.,  Sir  Bowland  Hill,  40001.; 
Alfred  D.  Fripp,  2000L ;  and  William  Lund,  25,0002. ; 
and  also  an  injunction  to  restrain  the  defendants 
from  using  their  land  and  buildings  as  a  hospital  for 
smallpox,  or  any  other  infectious  or  contagious 
disease,  and  also  such  other  relief  in  the  premises 
as  the  circumstances  of  the  case  might  require. 

The  case  on  the  part  of  the  defendants,  as  set 
forth  in  their  statement  of  defence,  was  that  they 
were  a  body  of  persons  incorporated  under  and  by 
yirtue  of  the  Metropolitan  Poor  Act  1867  (30  <b  31 
Yict.  c.  6)  pursuant  to  an  order  of  the  Poor  Law 
Board  issued  on  the  15th  May  1867,  directing  that 
the  several  unions  and  parishes  set  forth  in  the 
schedule  thereunto  annexed,  being  all  wholly  or 
for  the  greater  part  thereof  respectively  included 
within  the  metropolis  as  defined  by  the 
Metropolitan  Management  Act  1855,  should 
be  combined  into  a  mstrict,  to  be  termed  "  The 
Metropolitan  Asylum  District,"  for  the  reception 
and  relief  of  the  classes  of  poor  persons,  chargeable 


to  some  union  and  parish  in  the  said  district 
respectively,  who  might  be  infected  with  or 
suffering  trom  fever  or  the  disease  of  smallpox,  or 
might  be  insane,  to  be  under  a  board  of  mana^^ 
ment  to  be  constituted  for  the  said  district 
and  to  consist  of  sixty  members,  forty-five  of 
whom  were  to  be  elected  by  the  guardians  of  the 
several  unions  and  parishes  comprised  in  the  dis- 
trict, and  fifteen  to  ba  nominated  by  the  Poor  Law 
Board. 

That  the  parish  of  Hampstead  was  within  such 
district,  and  the  defendants,  having  been  duly 
appointed,  entered  upon  their  duties  as  im- 
posed b^  the  Metropolitan  Poor  Act  1867, 
and,  having  resolved  to  provide  three  fever  and 
smallpox  hospitals,  two  of  which  were  to  be  to  the 
north  and  one  to  the  south  of  the  river  Thames, 
appointed  in  Aug.  1867  a  committee  of  their  body 
to  report  upon  the  matter  who,  afterwards  reported 
that  sites  be  purchased  for  hospital  purposes  in 
the  north-east  district,  in  the  north-west  district, 
as  near  as  might  be  found  convenient  to  the 
Begent's  Park,  and  in  the  southern  district ;  and 
the  committee  subsequently,  in  Jan,  1868, 
reported  that  the  most  eligible  site  in  the  north- 
western district  was  the  land  in  question,  and  the 
defendants  authorised  the  committee  to  enter  into 
a  contract  for  the  purchase  of  the  said  land  for 
hospital  purposes  at  a  certain  price,  subject  to  the 
approval  of  the  Poor  Law  Board,  and  subsequently, 
with  the  sanction  and  under  direction  of  the 
said  board,  the  purchase  was  completed ;  and  the 
defendants,  having  purchased  also  sites  at  Homer- 
ton  for  the  north-east  and  at  Stockwell  for  the 
south-east  district,  employed  architects  to  prepare 

E roper  plans  for  the  erection  of  permanent 
ospitals  on  the  said  three  sites;  and  in  Feb.  1869, 
by  airection  of  the  Poor  Law  Board,  they  post- 
poned the  erection  of  a  permanent  hospital  at 
Hampstead,  but  proceeded  with  the  erection  of 
permanent  buildings  at  Homer  ton  and  Stockwell ; 
and  the  Poor  LawlSoard  also  directed  that  in  the 
event  of  a  sudden  outbreak  of  fever  the  defendants 
should  erect  temporary  buildings  on  the  site  at 
Hampstead. 

That  in  Nov.  1869,  a  sudden  outbreak  of  re- 
lapsing fever  occurring  in  the  metropolis,  the 
defeuimnts,  by  direction  of  the  Poor  Law  Board, 
and  for  the  purpose  of  providing  accommodation 
for  the  poor  of  tne  north-western  district  suffering 
therefrom,  erected  the  temporary  buildings  referred 
to  in  para^yraph  5  of  the  statement  of  cmim ;  and 
that  until  June  1870,  when  such  temporary  hos- 
pital was  closed,  a  great  number  of  fever  patients 
were  to  the  knowledge  of  the  plaintiffs  received 
therein.  That  in  Nov.  1870  a  sudden  outbreak  of 
smallpox  occurred  in  the  metropolis  and,  the 
smallpox  and  other  hospitals  being  crowded  with 
patients,  it  became  necessary  to  provide  immediate 
accommodation  for  the  large  number  of  poor 
persons  suffering  from  the  epidemic ;  and  the 
defendants  being  directed  by  the  Poor  Law  Board  to 
utilise  the  temporary  hospital  at  Hampstead  for 
the  reception  of  smallpox  patients,  and  to  erect 
additional  temporary  buildings  for  the  like  pur- 
pose, and  being  solicited  by  several  boards  of 
guardians  of  the  metropolis  to  open  the  said  hos- 
pitol  for  smallpox  patients,  they  did,  as  alleged  in 
paragraph  5  of  the  statement  of  claim,  open  and 
use  the  said  buildings  as  a  small-pox  hospital,  and 
early  in  1871,  the  epidemic  still  continuing,  an  addi- 
tion was  made  by  them  to  their  said  premises  at 
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Hampstead  by  the  ereotion,  with  the  sanotion  of  the 
Poor  Law  Board,  of  farther  temporary  buildings 
for  the  aooommodation  of  patients;  the  defen- 
dants also  said  that  their  aots  referred  to  in  para- 
graph 6  of  the  statement  of  claim  were  done  by 
them  bond  fide  in  the  exercise  of  their  duties  as 
mana|B:er8  of  the  said  hospital,  parsnant  to  the 

fowers  conferred  upon  them  by  the  Metropolitan 
'oor  Act  1867,  and  by  the  said  order  of  the  15th 
May  1867,  and  pursuant  to  and  in  order  to  comply 
with  divers  orders  and  directions  of  the  Poor  Law 
Board. 

That  after  Jaly  1872  the  said  bnildings  were 
not  farther  used  as  a  smallpox  hospital,  bat  the 
defendants  were  specially  directed  by  the  Local 
Government  Board,  who  had  been  substitated  for 
the  Poor  Law  Boanl,  to  keep  the  said  baildings  in 
readiness  to  meet  any  future  outbreak  of  small- 

E)x  ;  and  in  1874  they  were  directed  by  the 
ooal  (Government  Board  to  replace  the  aforesaid 
temporary  buildings  by  buildings  of  a  permanent 
and  substantial  character,  to  be  specially  designed 
for  the  reception  of  patients  suffering  from  con- 
tagpoas  or  infectious  disease.  One  permanent 
building  was  (as  stated  in  paragraph  7  of  the 
statement  of  claim)  erected,  but  it  was  erected 
pursuant  to  the  direction  aforesaid,  and  after  a 
select  committee  of  the  House  of  Commons, 
appointed  to  inquire  into  and  report  upon  the 
action  of  the  Metropolitan  Asylum's  Board  in 
respect  of  the  establishment  of  a  fever  and  smallpox 
hospital  at  Hampstead,  bad,  upon  evidence  taken 
by  them,  including  the  evidence  of  the  plaintiffs 
by  themselves  or  their  agents  on  their  behalf, 
reported  {inter  alia)  that  on  the  whole  there  was 
no  reason  why  this  particular  district  (meaning 
Hampstead)  shonid  claim  the  interference  of  Par- 
liament for  the  removal  from  it  of  an  inconve- 
nience to  which  it  had  been  subject  by  reason  of 
the  due  execution  of  a  wise  and  beneficent  law. 

The  defendants  also  alleged  that  ttie  plaintiffs 
were,  during  the  time  of  the  erection  of  the  tem- 
porary and  also  of  the  said  permanent  buildings, 
well  aware  that  they  were  being  erected  for  the  ex- 
press purpose  of  being  used  for  the  reception  of 
persons  suffering  from  contagious  or  infectious 
disease,  and  were  also  aware  of  the  alleged  direc- 
tions of  the  Local  Government  Board,  and  from 
time  to  time  saw  the  said  several  buildings  being 
erected ;  that  the  defendants  have  incurred  great 
expense  in  the  erection  thereof,  and  in  making 
the  same  suitable  and  fitted  for  the  purpose  of 
receiving  such  patients,  and  tliey  submitted  that 
under  those  circumstances  the  plaintiffs  were  not 
entitled  to  the  relief  by  injunction  claimed  by  them. 
The  defendants  admitted  the  opening  of  their 
buildings  in  Nov.  1876  for  the  reception  of  small- 
pox patients  as  stated  in  paragraph  8  of  the  claim, 
there  being  then  a  sudden  increase  in  the  number  of 
poor  persons  affected  by  the  disease  in  the  metro- 
polis, for  whose  provision  and  reception  the  defen- 
dants, pursuant  to  their  duty  in  that  behalf  and  to 
the  directions  of  the  Local  Government  Board, 
made  provision  in  the  buildings  aforesaid;  and 
they  said  that  all  the  act«4  of  the  defendants  re- 
ferred to  in  the  said  paragraph  8  were  done  by 
them  bond  fide  in  the  exercise  of  their  duties  as 
managers  of  the  said  hospital,  pursuant  to  the 
powers  conferred  upon  them  by  the  Metropolitan 
Poor  Act  1867  and  by  the  order  of  15th  May  1867, 
and  pursuant  to  and  in  order  to  comply  with 
divers   orders  and  directions  of  the   Poor  Law 


Board  and  the  Local  GU>vemment  Board  respeo- 
tively.  But  they  did  not  admit  any  of  tke 
statements  oontamed  in  paragraph  9  and  the 
snbseqa^it  paragraphs  of  tne  statement  of 
claim. 

That  in  the  management  of  the  said  hospital, 
during  the  times  mentioned  in  the  statement  of 
claim,  they  acted  bond  fide  in  the  execution  of 
their  duties,  and  in  many  things  under  the  direo* 
tion  of  the  Poor  Law  and  Ijocal  Government 
Boards,  by  whom  rules  were  from  time  to  nme 
issued  for  such  management,  and  they  crayed 
leave  to  refer  to  all  orders  and  directions  of  the 
said  boards  respectively. 

That  the  alleged  causes  of  action  of  the  plaintiffs 
did  not  arise  from  any  default  or  wrongfial 
act  of  the  defendants  entitling  the  plaintifb  to 
recover  damages  from  the  defendants,  but  arose 
from  the  exercise  by  the  defendants  and  the  Poor 
Law  and  Local  Government  Boards  of  the  powers 
vested  in  them  respectively  by  the  Metropolitan 
Poor  Act  1867  and  other  Acts  of  Parliament  in- 
corporated therewith. 

And  further,  that  the  alleged  causes  of  action 
arose  from  the  existence  of  the  smallpox  hospital, 
and  not  from  any  neglect  or  default  of  the  defen- 
dants in  the  conduct  or  management  thereof; 
that  the  said  smallpox  hospital  at  Hampstead  was 
erected  for  the  public  benefit,  and  at  the  time  of 
the  alleged  causes  of  action  was  not  a  naisanoe, 
and  any  damage  which  might  have  resulted  there- 
from to  the  plaintiffs  did  not  afford  ground  of 
relief  either  by  injunction  or  otherwise. 

At  the  trial  of  the  action  before  Pollock,  B.,  and  a 
special  jury,  at  the  Michaelmas  sittings  for  Middle- 
sex at  Westminster,  on  the  18th  Nov.  last,  and 
several  following  days,  evidence  was  adduced  oti 
the  part  of  the  plaintiffs  in  support  of  their  case 
as  hereinbefore  stated,  and  showing  the  number 
of  patients  received  into  the  hospital  during  the 
time  in  question  ;  and  numerous  medical  witnesses 
were  called  who  stated  that  in  their  opinion  the 
existence  of  the  asylum,  as  carried  on  by  the 
defendants,  was  a  source  of  danger  to  the  neigh- 
bourhood generally, and  to  the  plaintiffs  in  particu- 
lar, owing  to  the  probable  spread  of  the  disease 
by  infection,  to  the  effect  of  the  dead-house ;  and 
also  to  the  bringing  of  the  patients  to  and  from 
the  asylum  in  ambulances,  and  to  the  visiting  of 
the  patients  by  their  friends.  &c.  Evidence  was 
also  given  of  patients  being  allowed  to  walk  in  the 
asylum  grounds  so  near  to  the  fence  separating 
such  grounds  from  the  plaintifi*s'  property  as  to 
endanger  the  safety  of  the  latter ;  of  the  existence 
of  bad  smells  from  the  dead-house;  and  of  the 
wife  of  one  of  the  plaintiffs  having,  shortly  aft<er 
noticing  the  smell,  been  attacked  by  smallpox, 
but  it  appeared  that  about  the  same  time  she  had 
examined  an  empty  ambulance  standing  in  the 
high  road,  wherein  a  smallpox  patient  had  been 
conveyed.  On  the  other  hand  the  defendants,  who 
contended  that  they  were  protected  from  liability 
by  the  statute  under  which  they  had  acted,  adduced 
a  large  body  of  medical  and  other  evidence  showing 
that  no  danger  was  occasioned  to  the  plaintiffs  by 
the  asylum,  and  that  it  was  built  and  carried  on 
with  all  possible  care  and  skill,  and  so  as  to  avoid 
any  evil  consequences. 

In  summing  up  the  case,  the  learned  Baron  told 
the  jury  that  the  question  as  regarded  the  alleged 
nuisance  was,  whether  the  defendants  had  so 
used  their  land  as  materially  to  interfere  with  the 
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comfort  and  eDJovment  of  the  plaintiffs  in  the  use 
and  occnpation  of  their  hoases  and  lands,  and  that, 
in  order  to  constitute  a  nuisance,  there  must  be  a 
sensible  and  real  damage  done  to  the  property  or 
persons  alleged  to  be  injured,  something  which  did 
in  a  sensible  deeree  affect  the  legal  rights  of  the 
owners.  It  was  (be  told  the  jury)  admitted  that 
there  might  be  some  things  which  were  incon- 
venient, and  which  disturbed  the  owner  of  land  in 
his  occupation  of  it,  and  which  might  undeniably 
depreciate  its  value,  and  which  yet  might  be 
no  nuisance.  That  in  the  present  case  the  Legis- 
lature had  conferred  powers  on  the  defendants  and 
the  Local  Government  Board  to  do  certain  things, 
bat  gave  them  no  power  to  make  compensation  for 
injuries  that  might  thereby  accrue  to  other  per- 
sons. In  the  case  of  railways  powers  were  given 
to  the  companies  to  compensate  owners  for  land 
taken,  but  none  for  the  whistling  or  noise  of  the 
engines,  because  private  interests  must  yield  to 
the  public  good.  They  mast  treat  this  case  as  one 
between  two  individaals.  If  they  found  that  the 
hospital  was  de  facto  a  nuisance,  it  would  be  no 
excuse  that  the  defendants  did  what  thf^y  did  in 
a  fit  and  proper  place,  because  the  Legislature  did 
not  say  what  was  a  fit  and  proper  place. 

The  learned  judge  then  left  five  Questions  to  the 
jury,  which  questions,  together  with  the  answers 
thereto,  are  fully  set  forth  in  the  judgment ;  the 
finding  of  tlie  jury  being  in  substance,  first,  that 
the  existence  of  the  hospital  was  a  nuisance  and 
caused  danger  to  the  plaintiffs  per  ee,  and  also  by 
reason  of  the  patients  coming  to  and  going  from 
the  hospital ;  and  secondly,  that  there  had  been 
negligence  in  the  management  of  the  hospital, 
proper  and  reasonable  care  and  skill  with  reference 
to  the  rights  of  the  plaintiffs  not  having  been 
exercised,  and  particularly  in  not  disinfecting  the 
ambulances  before  leaving  the  hospital.  The 
defendants  contended  that  they  had  acted  under 
their  statutory  powers,  and  that,  notwithstanding 
the  above  finaing  of  the  jury,  they  were  entitled 
to  judgment.  The  learned  Baron,  however,  re- 
served his  decision  as  to  entering  the  judgment 
until  the  points  of  law  involved  in  the  case  had 
been  more  fully  argued  before  him  on  further  con- 
sideration ;  and  now 

HereeheU,  Q.C.  (wilh  whom  were  Bompas,  Q.O. 
and  Finlay)  moved  to  enter  judgment  for  the 
plaintiffs,  and  argued  that  there  was  nothing  in 
the  statutory  power  given  by  the  Metropolitan 
Poor  Act  1867,  that  allowed  the  Metropolitan 
Asylum  Board  to  create  a  nuisance,  or  enabled 
the  Poor  Law  Board  to  direct  them  to  do  so.  No 
Act  of  Parliament  could  do  that.  Proper  care 
should  have  been  taken  as  to  the  choice  of  the 
site  and  the  access  to  the  hospital,  neither 
of  which  things  bad  been  done  here.  The 
erection  of  a  hospital  on  this  spot  was  not  contem- 
plated by  the  Legislature  in  the  Act  of  Parlia- 
ment in  question,  and,  whether  it  were  or  not, 
certainly  not  so  as  to  be  a  nuisance  and  a  danger 
to  the  inhabitants  of  the  neighbourhood,  as  the 
medical  testimony  dearly  proved  it  to  be.  The 
defendants'  contention,  if  it  be  right,  would  enable 
them  to  kill  a  considerable  number  of  persons 
outside  the  hospital  for  the  sake  of  the  patients 
within  it,  and  would  render  all  the  land  and 
houses  in  the  vicinity  practically  of  no  value.  The 
finding  of  the  jary  was  in  accordance  with  the 
evidence  and  was  right. 

Mao.  Cas. — Vol.  XI. 


The  Attorney-General  (Sir  J.  Holker,  Q.G.)  with 
whom  were  WUlis,  Q.G.,  /indereon,  and  Proudfooi, 
for  the  defendants,  conirci,  argued  that  the  defend- 
ants were  protected  by  the  Metropolitan  Poor  Act 
1867,  and  were  merely  in  all  they  had  done  the 
servants  and  agents  of  the  Poor  Law  and  Local 
Government  Boards.  It  had  not  been  proved  that 
there  was  any  infection  of  the  air,  or  that  the  health 
of  any  one  had  actually  suffered.  The  germ  theory 
of  disease  could  not  be  supported,  and  no  effluvium 
or  anything  else  dangerous  to  health  had  been 
sent  from  the  hospital  on  to  premises  of  the  plain- 
tiffs so  as  to  constitute  a  trespass.  The  plaintiffs 
had  had  the  fall  enjoyment  of  their  honaes  and 
lands,  and  no  rights  of  theirs  had  been  disturbed 
or  interfered  with  in  any  way  by  the  defendants ; 
and,  even  if  they  had  been,  the  defendants  were 
protected  from  liability  by  having  acted  under  the 
authority  of  the  Act  of  Parliament  and  in 
obedience  to  the  orders  of  the  Poor  Law  and  Local 
Grovemment  Boards. 

The  following  cases  and  authorities  were  cited, 
relied  on,  and  distinguished  respectively,  by  counsel 
on  each  side,  during  the  argument : 

The  Attorney-General  y.  The  Corporatum  of  Leede, 

22  u  T.  Bep.  N.  S.  890 ;  L.  Bep.  5  Ch.  App.  588; 

89  L.  J.  711,  Ch. ; 
ClowBs  Y.   The  Staffordehire  Potteriee  Waterworlte 

Compam/y  (on  appeal  before  the  Lord  Jnstioes), 

27  L.  T.  Bep.  K.  S.  521 ;  L.  Bep.  8  Ch.  App.  125; 

42  L.  J.  107,  Ch ; 
The  Attcmey-Qeneral  v.  The  Directors  of  Colney 

Hatch  Lunatic  Atylum,  19  L.  T.  Bep.  N.  S.  708  ; 

L.  Bep.  4  Ch.  App.  147 ;  88  L.  J.  265,  Ch. ; 
The    Caledonian    Railway     Company   y.    OgilviCf 

2  Maoq.  H  L.  Cas.  229  : 
The  Attomey-Oeneral  y.  The  Hackney  Local  Boards 

83  L.  T.  Bep.  N.  S.  244 ;  L.  Bep.  20  Eq.  Cas.  626 ; 

44  L.  J.  545,  Ch.  ; 
The  Attomey-Oeneral  y.  The  Oae  Light  and  Coke 

Company.  37  L.  T.  Bep.  N.  S.  746 ;  L.'Bep.  7  Ch. 

DiY.  1 ;  47  L.  J.  534,  Ch.  ; 
Beg.  Y.  Pease,  4  B.  &  Ad.  80 ;  2  L.  J.  N.  S.  26,  Mag. 

Cas. ; 
Vcnighan  y.  The  Taff  Vale  Railway  Company  (in  the 

Ezch.  Cham.),  2  L.  T.  Bep.  N.  S.  394 ;  5  H.  &  N. 

679  ;  29  L.  J.  247,  Ex. ; 
The  Hammersmith  and  City  Railway  Company  y. 

Brand  (m  the  H.  of  L.),  21  L.  T.  Bep.  N.  S.  238  ; 

L.  Bep.  4  E.  &  I.  App.  171 ;  38  L.  J.  265,  Q.  B. ; 
Brown  and  others  y.  The  Ma/yor,  Are.  of  New  York 

(American),  3  Barbour's  Sup.  Ct.  Bep.  254 ; 
Oeddis  y.  The  Proprietors  of  the  Bann  Reservoir  (in 

the  H.  of  L.),  L.  Bep.  3  App.  Cas.  480  ; 
BoUcm  y.  De  HeU,  2  Sim.  Bep.  N.  S.  133 ;  21  L.  J. 

153,  Ch.  ; 
Hawley  y.  Steele,  37  L.  T.  Bep.  N.  S.  625 ;  L.  Bep. 

6  Ch.  Diy.  521 ;  46  L.  J.  782,  Ch. ; 
Boulton  Y.  Crowther,  2  B.  Ai  C.   708 ;  2  L.  J.  139, 

E.  B.  ;  4  Dowl  &  By.  195 ; 
Reg.  Y.  The  Poor  Law  Board ;  Re  The  Newport  Union, 

6A.  &E.  54; 
Reg.  v.    The    Proprietors   of  the   Bradford   Navi- 
gation, 33  L.  J.  191,  Q.B. ;  6  B.  &  S.  601 ; 
The  Metropolis  Looal  Management  Act  1855  (18  &  19 

Vict.  0.  120; 
The  Metropolitan  Poor  Act  1867  (30  &  31  Vict.  c.  6). 

Cur.  adv.  vnlt. 

Jan.  28,  1879.— Pollock,  B. — This  action  was 
brought  to  recover  damages  in  respect  of,  and  to 
obtain  an  injunction  against  the  recurrence  of, 
what  the  plaintiffs  alleged  to  be  a  nnidanoe  affect- 
ing their  rights,  by  the  erection  and  maintenance 
of  an  asylum  consisting  of  several  buildings,  which 
were  erected  and  maintained  for  the  reception  and 
treatment  of  paupers  suffering  from  smallpox. 
The  rights  of  the  three  plaintiffs,  who  occupy  land 
and  honses    adjoining  the   land    and    buildiBg<« 
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oooapied  by  the  defendants,  were  independent  and 
differed  in  their  character.  For  the  purpose  of 
this  jadgment  it  will  be  sufficient  to  refer  to 
them  as  set  forth  in  the  statement  of  claim.  At 
the  opening  of  the  case  it  was  arranged  by  oonnsel 
that,  in  the  event  of  a  yerdiot  passing  for  the 
plaintiffs,  the  amonnt  of  the  damages  should  be 
referred  to  an  arbitrator ;  and  before  the  case  had 
proceeded  far  it  was  further  arranged  that  the 
question  to  be  tried  should  be  limited  to  this, 
yis.,  whether  the  asylum  was  a  nuisance  occasion* 
ing  damage  to  the  plaintiffs,  either  per  se,  or  by 
reason  of  the  patients  coming  to  or  going  from  the 
asylum;  and,  further,  assuming  that  the  defen- 
dants were  entitled  to  erect  and  carry  on  the 
asylum,  did  they  do  so  with  all  proper  and  reason- 
able care  and  skill  with  reference  to  the  rights  of 
the  plaintiffs  P  The  plaintiffs  proved  that  between 
Dec.  1870  and  July  1872  there  were  7352 
patients  admitted  into  the  asyhim,  of  whom  1379 
died,  and  that  there  were  for  a  considerable  period 
as  many  as  560  patients  under  treatmeat  at  the 
same  time.  They  also  adduced  evidence  to  show 
that,  during  this  period,  the  proportion  of  small- 
pox cases  m  the  neighbourhood  of  the  hospital 
was  far  larger  than  in  other  parts  of  the  parish, 
and  they  called  a  number  of  medical  witnesses 
who  stated  that,  in  their  opinion,  the  existence  of 
the  asylum  as  carried  on  by  the  defendants  was  a 
source  of  danger  to  the  neighbourhood  in  general 
and  to  the  plaintiffs  in  particular,  owing  to  the 
probable  spread  of  the  disease  by  infection,  to  the 
effect  of  the  dead-house,  and  also  to  the  bringing 
to  and  from  the  asylum  of  the  patients  in  ambu- 
lances, and  the  visiting  of  the  patients  by  their 
relatives  in  cases  where  death  was  apprehended. 
With  regard  to  the  plaintiff  Sir  Bowland  Hill, 
some  evidence  was  also  given  that  patients  within 
the  grounds  of  the  asylum  were  allowed  to  walk 
so  near  to  the  fence  which  separated  the  asylum 

gounds  from  those  belonging  to  Sir  Bowland 
ill,  as  to  interfere  with  the  safety  of  the  latter. 
With  regard  to  the  plaintiff  Fripp,  he  deposed  to 
having  •  perceived  when  in  his  own  house  a  bad 
smell  from  the  dead-house,  whereby  his  family  and 
others  were  compelled  to  leave,  and  that  on  a  par- 
ticular day  in  1871  the  smell  was  specially  noticed 
by  himself  and  his  wife,  and  shortly  afterwards 
she  sickened  and  was  attacked  by  smallpox. 
He  also  stated,  however,  that  about  the  same 
period  Mrs.  Fripp  had  examined  an  empty 
ambulance  standing  in  the  high  road,  wherein 
a  patient,  suffering  from  smallpox,  had  been 
conveyed.  The  defendants  called  a  great  number 
of  witnesses,  consisting  of  those  who  had 
the  superintendence  and  personal  management  of 
the  asylum,  and  also  medical  men,  who  stated  that 
in  their  opinion  no  danger  to  or  disturbance  of  the 
rights  of  th3  plaintiffs  was  occasioned  by  the 
asylum,  and  that  it  was  built  and  carried  on  with 
all  possible  care  and  skill  so  as  to  avoid  any  evil 
consequences.  At  the  end  of  the  case  on  both 
sides,  I  left  to  the  jury  five  questions,  which, 
with  the  answers  to  them,  were  as  follows  :  First, 
was  the  hospital  a  nuisance,  occasioning  damage 
to  the  plaintiffs,  or  either  and  which  of  them, 
either   per  se,    or,    secondly,  by  reason    of  the 

?atients  coming  to  or  going  from  the  hospital  P 
'o  which  the  jury  answered  that  "It  was  a 
nuisance  and  caused  damage  to  each  of  the 
plaintiffs  per  ee,  and  also  by  reason  of  the  patients 
coming  to  and  going  from  the  hospital."    Thirdly, 


assuming  that  the  defendants  were  by  law  entitled 
to  erect  and  carry  on  a  hospital,  did  they  do  so 
with  all  proper  luid  reasonable  care  and  skill  with 
reference  to  the  rights  of  the  plaintiffs  P  To  whioh 
the  jury  answered  "No.'*  Fourthly,  assuming 
that  the  defendants  were  by  law  entitled  to  erect 
and  carry  on  thie  hospital,  did  they  do  so  with  all 
proper  and  reasonable  care  and  skill  with  reference 
to  the  rights  of  the  plaintiffs  P  To  which  the  jury 
answered  "  No."    Fifthly,  did  the  defendants  use 

?roper  care  and  skill  with  respect  to  theambulanceeP 
o  which  the  jury  answered,  "  No,  we  consider  that 
the  ambulances  ought  to  have  been  disinfected 
before  leaving  the  hospital."  For  the  purpose 
of  this  judgment,  I  must  assume  that  the 
answers  thus  given  are  supported  in  point  of 
fact  by  the  evidence  which  was  laid  before  the 
jury;  and,  further,  that  the  direction  given  to 
them  was  sufficient  in  point  of  law,  any  objeotion 
upon  either  of  these  heads  being  available  only 
upon  motion  before  the  divisional  court.  At  the 
further  argument  of  the  case,  which  took  plaoe 
before  me  during  the  last  Michaelmas  sittings,  the 
learned  counsel  for  the  plaintiffs  contended  that  the 
plaintiffs  were  entitled  to  have  the  verdict  and  judg* 
ment  entered  for  them,  and  also  to  an  injunotion, 
and  that  the  answers  of  the  jury  to  the  first  two 
questions  were  sufficient  to  show  that  a  legal  caaae 
of  action  had  been  established.  The  learned  counsel 
for  the  defendants,  on  the  other  hand,  denied 
this,  and,  with  respect  to  the  answer  to  the  first  two 
questions,  asserted  that  no  case  had  been  made  oat, 
for  the  following  reasons :  First,  they  argued  that, 
even  were  it  admitted  that  the  building  and  carry* 
ing  on  of  the  hospital  were  a  nuisance,  and  one 
which  was  not  autnorised  and  protected  by  law, 
yet  the  defendants  were  not  liable,  because  in  all 
that  they  did  they  had  acted  simply  in  obedience 
to  the  iiocal  Gk)vernmi'nt  Board,  whose  orders 
they  were  bound  to  obey;  and  the  position  of 
the  defendants  was  likened  to  that  of  a  constable 
executing  a  warrant  and  officers  carrying  out 
the  orders  of  their  Government.  Secondly,  it 
was  argued,  on  broader  and  more  intelligible 
grounds,  that  the  defendants  were  not  liable^ 
because  in  all  that  they  did  they  acted  bond  fide  in 
the  execution  of  a  duty  cast  upon  the  Local 
Government  Board,  and  themselves  by  a  statute 
whif*h  required  certain  things  to  be  done  for  the 
public  welfare.  Now,  before  I  consider  whether 
either  of  the  points  contended  for  by  the  defen* 
dants  can  be  supported,  it  is  necessary  to  examine 
what  is  the  exact  position,  both  with  relation  to 
the  Local  Government  Board,  and  also  to  the 
members  of  the  public  whose  property  and 
rights  may  be  affected  by  their  acts.  The  statute* 
by  which  the  defendants  are  incorporated,  and 
under  which  they  seek  to  exercise  the  powers 
and  do  the  acts  complained  of,  is  the 
Metropolitan  Poor  Act  1867  (30  &  31  Vict..c.  6). 
But  this  statute  is  only  in  continuation  of  a 
course  of  legislation,  commencing  with  the  Poor 
Law  Act  of  1834  (4,  A  b  Will.  4  c.  76),  whereby 
a  Poor  Law  Board  was  first  established,  and  power 
given  to  such  board,  amongst  other  things,  by 
sects  23  and  25,  to  direct  overseers  and  guardians 
to  build,  hire,  enlarge,  or  alter  workhouses  accord- 
ing to  such  plans  and  in  such  manner  as  the 
board  shall  deem  most  proper.  Similar  powers 
wpl  also  be  found  in  the  Poor  Law  Act  of  1844 
(7  &S  Vict.  c.  101),  s.  43,  whereby  the  Poor  Law 
Board  is  authorised  to  order  district  boards  to 
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"parchase,    hire,   or  build,  and  to  fit  up  and 
rarnish  buildings  for  asylnms  or  sobools.      The 
Act  of  1867  is    limited  to  the  metropolis,  and 
provides,  by  sect.  5,  for  the   establisnment   of 
'teylams    for   the   reception  and  relief  of  "sick 
iasane,  or  infirm  paupers  "  chargeable  in  the  me- 
tropohtan  unions.    This  is  carried  out  in  sects.  6, 
7,  and  8  bj  the  formation  of  asylum  districts,  and 
the  constir.ation  of  a  body  of  managers  for  the 
asylum  of  each  district,  and  by  directing  that  "  for 
each  district  there  shall  be  an  asylum  or  asylums 
as  the  Poor  Law  Board  from  time  to  time  by  order 
direct."  By  sect.  15  "  The  Poor  Law  Board  may  from 
time  to  time  by  order  direct  the  managers  to  par- 
chase  or  hire,  or  to  build  and  (in  either  case)  to  fit 
up  a  building  or  buildings  for  the  asylum,  of  such 
nature  and  size  and  according  to  such  plan  and 
in   such  manner  as  the  Poor  Law  Board  think 
fit,  and  the  managem  shall  carry  such  directions 
into  execution."    And  by  sect.  16,  *'  The  managers 
shall  have  the  like  powers  as  are  for  the  time  being 
vested  in  guardians  of   unions  in  the  metropolis 
relative  to  the  purchase  or  hiring  of  land  or  build- 
ings."   The  following  sections  are  also  material : 
Sect.  20  enacts  that  "  The  managers  shall  from 
time  to  time  provide  for  the  asylum  necessary 
fixtures,  furniture,  and  conveniences,  and  such 
as  the  Poor  Law  Board  from   time  to  time  by 
order  direct."    By  sect.  21,  "  The  mode  of  admis- 
sion into  the  asylum  shall  be  such  as  the   Poor 
Law  Board  from  time  to  time  by  order  direct." 
Sect.   22,   "The  managers  shall  have  the   like 
powers  as  guardians  for  the  relief,  maintenance, 
and  management  of  the  inmates  of  the  asylum, 
and  shall  from  time  to  time  provide  such  medi- 
cines, appliances,  and  requisites  for  the  medical 
and  surgical  care  and  treatment  of  the  inmates, 
and  cause  the  same  to  be  furnished  and  used 
aooording  to  such  rules  as  the  Poor  Law  Board 
from   time  to  time  by  order  direct."     Sect.  51 
provides  that  "  The  provisions  of  the  Act  5  &  6 
Will.  4,  c.  69,  to  "  facilitate  the  conveyance  of 
workhouses  and  other  property  of  parishes,  and 
of  incorporations  or  unions  of  parishes  in  Eng- 
land  and    Wales"    relative    to    the   acquisition 
of    sites    or    buildings     for    workhouses,    and 
of     all     Acts     extending     or     amending     the 
same,  shall  apply  to  lands    and    buildings    re- 
quired to   be  purchased,  hired,  or  otherwise  ac- 
quired for  any  of  the  purposes  of  this  Act,  and  shall 
have  efEect  as  if  managers  under  this  Act  were 
guardians,  and  as  if  an  a<«ylum  or  dispensary  were 
a  workhouse."     Sect.  53  enacts  that  **  So  much  of 
the  Lands  Clauses  Act  as  relates  to  the  purchase  of 
lands  otherwise  than  by  agreement  shall  not  be 
put  in  force  except  for  the  purchase  of  lands  for 
the  purpose  of  enlarging  a  workhouse,  hospital, 
or  school  existing  at  the  passing  of  this  Act,  and 
then  not  without  a  previous  order  of  the  Poor  Law 
Board  directing  such  purchase."    By  the  Local 
Government  Board  Act  of  1871  (34  &  35  Vict.  c.  70) 
the  powers  and  duties  vested  in  the  Poor  Law  Board 
are  transferred  to  the  Local  Government  Board 
which  was  established  by  that  Act.     It  will  be 
seen  from  these  provisions  that  the  scope  and 
intention  of  the  Act  is  to  create  and  carry  on 
within  the    metropolis    asylums  for  the  "sick, 
insane,  or  infirm,"  by  district  mansgers  under  the 
direction   and  control  of  the  Poor  Law  Board, 
much  in  the  same  way  as  workhouses,  asylums, 
and  schools  have  been  carried  on  by  the  guardians 
and  district  boards ;  and  it  is  observable  that  the 


onl^  reference  to  smallpox  is  contained  in  sect.  69, 
which  provides  for  the  repayment  out  of  the 
common  poor  fund  of  certain  expenses,  includ- 
ing those  inourred  **  for  the  maintenance  of 
patients  in  any  asylum  specially  provided  under 
the  Act  for  patients  suffering  from  fever  or  small- 
pox." It  is  under  this  Act  that  the  defendants 
were  appointed  and  have  acted,  and  it  is  under  the 
provisions  contained  in  it,  and  under  the  orders 
of  the  Local'  Government  Board  made  in  pursu- 
ance of  it,  which  were  given  in  evidence  at  the 
trial,  that  the  defendants  seek  to  shelter  them- 
selves, on  the  ground  that  they  acted  only  as  the 
innocent  agents  of  a  public  board,  and  in 
pursuance  of  their  orders  carried  out  what  they 
nave  done,  and  therefore  are  irresponsible.  I  am 
unable,  upon  what  seems  to  me  to  be  a  fair  con- 
struction of  the  statute  and  a  proper  appreciation 
of  its  meaning,  to  arrive  at  that  conclusion.  Upon 
comparing  sects.  15  and  16  it  is  clear  that,  whereas 
the  former  empowers  the  Poor  Law  Board  to 
direct  the  managers  to  purchase,  hire,  or  build 
buildings  for  the  asylum,  by  the  latter  section  the 
managers  alone  have  the  power  similar  to  that 
vested  in  guardians  of  unions  or  parishes  of  the 
metropolis  relative  to  the  purchase  of  lands.  So 
far  as  I  can  gather,  the  policy  and  provisions  of 
the  Poor  Law  Acts  (beginning  with  the  59 
Geo.  3,  c.  12,  s.  8,  and  continued  and  enlarged 
by  the  5  ^b  6  Will.  4,  c.  69,  ss.  4  and  5, 
and  the  6  Vict.  c.  57,  s.  16)  have  been  that, 
formerly,  churchwardens  and  overseers,  and 
now  guardians,  should  be  the  persons  to  acouire  and 
hold  lands  or  buildings  required  for  workhouses, 
hospitals  or  other  like  places,  although  since 
the  establishment  of  the  Poor  Law  Board  the 
guardians  must  exercise  their  rights  under  the 
control  of  the  Poor  Law  Commissioners.  It  would 
appear  from  these  and  the  other  sections  of  the 
Act  of  1867,  that,  although  the  intent  is  clear 
that  the  Poor  Law  Board  are  to  have,  so  far  as  is 
possible,  the  ultimate  control  and  to  give  their 
sanction  to  all  that  is  done,  yet  the  managers  are 
the  body  who  have  power,  subject  to  the  orders  of 
the  Poor  Law  Board,  to  take  and  hold  land ;  and 
it  is  they  who,  subject  to  such  orders,  are  to  pur- 
chase, hire  or  build,  and  to  fit  up  the  asylum,  to 
provide  the  fixtures,  conveniences  and  medicines, 
and,  moreover,  they  are  to  have  the  like  powers  as 
guardians  for  the  relief,  maintenance,  and  manage- 
ment of  the  inmates,  and  in  the  appointment,  con- 
trol, and  payment  of  officers.  All  these  provisions 
appear  to  show  that  the  asylum  managers  have 
authority  and  power  vested  in  them  amounting  to 
a  discretion,  and  that  it  could  not  have  been 
the  intention  of  the  Legislature  to  make  them 
mere  irresponsible  instruments  to  carry  out 
the  orders  and  directions  of  the  Poor  Law 
Board.  It  is  quite  true  that  each  act  that 
was  done  by  the  defendants  with  reference 
to  the  promotion  of  the  asylum,  and  in  par- 
ticular the  purchase  of  the  land  whereon  it  was 
built  (which  was  authorised  by  an  order,  dated  Feb. 
13,  1868),  was  done  by  the  express  directions  of 
the  Local  Government  Board ;  but  these  directions 
must  be  taken  with  reference  to  the  statutory 
powers  and  duty  which  are  conferred  upon  those 
bodies  respectively,  and  cannot  be  so  dealt  with  as 
to  vary  the  provisions  of  the  Act  or  to  enlarge  or 
cut  down  the  responsibilities  which  arise  out  of 
anything  done  by  the  board  or  the  managers, 
,  whose  acts  must  be  dealt  with  as  referrable  to  the 
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legal  right  that  is  Tested  in  them.  The  first  point 
made  by  the  defendants  is,  so  far  as  I  can  find, 
wholly  new ;  and,  were  it  tenable,  would  lead  to 
very  serioas  conseqaences  as  affecting  the  rights 
of  property  ;  for  it  amounts  to  this,  that  a  body  of 
managers  constituted  for  the  purpose  of  carrying 
out  a  public  object  under  the  direction  and  super- 
vision of  a  public  department,  may  do  acts  which 
are  admitted  to  be  a  nuisance  and  injurious  to  the 
owner  of  neighbouring  property,  and  are  also 
admitted  to  be  unauthorised  by  law,  but  yet  are 
not  to  be  liable  because  they  did  the  acts  by  the 
mandate  of  the  department  under  which  they  act. 
In  dealing  with  a  contention  so  novel  in  character 
and  so  serious  in  its  cunsequences,  it  will  be  well 
to  examine  shortly  the  only  principle  and  authori- 
ties which  are  said  to  be  analogous.  The  im- 
munity of  ministerial  officers  for  acts  committed 
by  them  has  long  been  established,  and  is  founded 
upon  the  clearest  principles  of  reason  and  justice, 
namely,  that  the  officer  of  a  court  is  bound  to 
obey  the  writ  of  a  court  acting  within  its  jurisdic- 
tion, and  has  no  means  of  ascertaining  whether  it 
Eroceeds  upon  a  valid  judgment  or  not.  Moreover, 
e  is  punishable  if  he  does  not  so  obey,  and  it 
would  DC  unjust  that  a  man  should  be  punished  if 
he  does  rot  do  a  thing,  and  be  liable  to  an  action 
if  he  does  do  it.  This  was  clearly  pointed  out  by 
Willes  C.J.  in  the  case  of  Moravia  v.  Sloper 
(Willes  Bep.  30),  and  in  the  judgment  of  the 
Court  of  Queen's  Bench  in  the  case  of  Andrews  v. 
Morris  (1  Q.  B.  3;  10  L.  J.  N.  S.  225,  Q.  B.).  In 
the  present  case,  whether  the  defendants  were 
bound  to  obey  the  orders  of  the  Local  Government 
Board  would  depend  upon  the  question  whether 
those  orders  were  legal  or  not,  and  therefore  to 
say  that  the  defendants  were  bound  to  obey  such 
orders  is  to  beg  the  question.  The  exemption 
from  liability  of  officers  carrying  out  Gk)vemment 
orders  has  always  been  rested  upon  the  ground 
that  their  conduct,  under  such  circumstances 
is  an  act  of  state  for  which,  on  grounds  of  public 
policy,  they  cannot  be  made  liable.  In  the 
present  case,  assuming  that  the  Local  Govern- 
ment Board  were  not  authorised  by  the  Act 
of  1867  to  do  ihe  act  of  which  the  plaintiffs  com- 
plain, the  defendants  were  bound  to  inquire  into 
their  legal  position,  and  were  also  bound  to  take  j 
care  that  they  so  exercised  their  rights  as  not 
injuriously  to  affect  the  rights  of  others,  and  they 
are  in  this  respect  in  the  same  position  as  all  other 
persons  are  by  whose  wrongful  acts  a  nuisance  is 
created.  The  second  ground  upon  which  the  de-  ■ 
fendants  rested  their  case  involves  a  much  more 
important  question,  namely,  whether  the  defen- 
dants are  protected  in  doing  what  they  did  by  the 
provisions  of  the  Act  of  1867.  That  there  are  no 
provisions  in  that  Act  requiring  them  to  build  the 
very  hospital,  and  on  the  very  site,  and  to  carry  it 
on  in  the  very  manner  in  which  it  was  carried  on, 
was  admitted.  Had  this  been  so,  the  case  would 
have  come  within  the  well-known  rule  that,  if  the 
Legislature  authorises  the  doing  of  a  particular 
thing,  it  cannot  be  wrongful— a  rule  which  is  con- 
tinually acted  upon  where  the  construction  of 
roads,  railways,  canals,  or  other  public  works 
has  been  authorised  by  Act  of  Parliament. 
But  it  was  said  that,  looking  at  the  purview 
and  legal  intent  of  the  Act,  and  the  fact  that 
it  was  passed  with  the  view  of  obviating,  or,  at 
least,  lessening  a  great  public  danger,  the  statute 
must  be  oonstmed  in  a  liberal   spirit,  and  so 


as  not  unduly  to  place  difficulties  in  the  way  of 
those  to  whom  its  execution  is  entrusted.  With 
regard  to  this  last  argument,  if  it  is  meant  thaft 
this  statute  i^  to  receive  a  construction  different 
from  that  which  would  be  put  upon  a  statute 
authorising  the  carrying  out  of  an  agreement  or 
public  work,  I  see  the  greatest  difficulty  in  giving 
effect  to  it,  for  there  could  not  be  a  more  dangeroos 
doctrine,  or  one  more  contrary  to  the  true  rules  of 
construction,  than  that  which  required  or  allowed 
a  judge  to  give  a  different  effect  to  the  same  words. 
wider  or  narrower,  in  proportion  as  he  might  think 
that  the  general  object  of  the  Act  in  which  they 
were  found  was  of  great  or  small  public  impor- 
tance. The  principle  which  governs  these  caaes 
is,  as  was  stated  by  Lord  Bladcbum  (then  Black- 
bum,  J.),  in  delivering  the  joint  opinion  of  all  the 
judges  who  heard  the  argument  in  the  case  of 
The  Mersey  Docks  Trustees  v.  Oibbs,  in  the  House 
of  Lords  (14  L.  T.  Bep.  N.  S.  6  8;  L.  Bep.  1  £.  A 
I.  App.  112 ;  35  L.  J.  225,  Ex.),  namely, "  that  the 
action  is  not  wrongful,  not  because  it  is  for  a 

Eublic  purpose,  but  because  it  is  authorised 
y  the  Legislature."  Moreover,  when  stress 
is  laid  upon  the  general  prevalence  of  small- 
pox in  the  metropolis,  and  the  desirability 
of  removing  patients  suffering  from  it  to  the 
hospital,  it  must  be  remembered  that  there 
is  nothing  in  the  general  scope  of  the  Act,  or  in 
any  particular  provisions  of  it,  that  points  specifi- 
cally to  smallpox ;  the  class  for  the  reoeptioa  and 
relief  of  whom  the  Act  professes  to  provide 
asylums  is  the  "  sick,  insane,  or  infirm,  or  other 
class  or  classes  of  the  poor,"  Ac.  There  is 
another  consideration  which  also  aflects  the  ques- 
tion at  issue.  The  dispute  here  is  not  between 
the  Asylum  Board  ana  any  person  or  body  of 
persons  with  whom  any  relation  is  established  by 
the  statute.  It  is  not  as  though  the  persons 
complaining  of  the  acts  of  the  board  were  officers 
of  the  asylum  or  patients,  in  which  case  it  might 
fairly  be  said  that,  if  there  were  two  ways  of 
carrying  out  the  intention  of  the  statute,  or  the 
orders  of  the  Local  Government  Board,  it  must 
be  assumed  that  a  discretion  was  vested  in  the 
Asylum  Board  to  do  that  which  seemed  to  them 
best  under  all  circumstances,  though  not  best  for 
some  particular  person  or  persons.  Here  the 
plaintiffs  are  strangers  to  the  defendants,  and  to 
the  whole  matter  over  which  the  defendants  have 
control;  their  rights  are  simply  those  of  owners 
and  occupiers  of  land,  and  they  assert  that  they 
have  suffered  damage  by  reason  of  the  defendants 
acquiring  land  adjoining,  and  so  using  it  as  to  create 
an  actionable  nuisance.  To  meet  this,  therefore,  the 
defendants  must  certainly  make  out  a  clear  case  of 
right ;  for,  if  the  defendants  could  at  any  place 
and  in  any  manner  carry  out  the  requirements  of 
the  Act  without  creating  a  nuisance,  it  cannot  be 
supposed  that  the  Legislature  armed  them  with 
an  option  so  to  perform  their  duty  as  to  create 
or  not  to  create  a  nuisance  affecting  the  rights  of 
others,  as  it  might  seem  to  the  gentlemen  of  the 
Local  Government  Board  fitting  and  proper  with 
reference  to  the  internal  advantage  or  economy 
of  the  asylum.  If  the  principle  were  once  ad- 
mitted, it  is  difficult  to  see  where  any  line  could 
be  drawn.  A  statute  justifying  the  defendants  in 
creating  a  nuisance  to  neighbours  would  seem, 
by  parity  of  reasoning,  to  justify  the  diminution 
of  light  or  air,  and  this,  although  the  statute 
contains  no  provisions  compensating  those  who 
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might  be  injured  by  its  operation.  The  real 
qaestion,  therefore,  seems  to  come  to  this  :  Looking 
at  that  which  was  done  by  the  defendants,  and 
which  the  jury  have  found  to  bo  a  nuisance  in- 
jurious to  the  rights  of  the  plaintiffs,  can  it  be 
truly  said  that  the  doing  of  it  was,  in  substance 
and  impliedly,  though  not  in  express  words, 
authorised  by  the  statute  P  Now,  no  evidence  was 
tendered  by  the  defendants  to  show,  nor  was  there 
any  finding  of  the  jury,  that  the  defendants  could 
not  have  carried  out  what  the  Legislature  intended 
them  to  carry  out  without  necessarily  creating 
a  nuisance.  It  is  clear  from  the  facts  proved  that 
no  such  conclusion  could  have  been  arrived  at ;  for, 
although  to  build  and  carry  on  the  hospital  where 
and  in  the  manner  in  which  it  was  built  and 
carried  on,  and  with  its  large  number  of  patients, 
may  have  been  the  most  proper  and  convenient 
mode  of  complying  witli  the  intentions  and 
provisions  of  the  Act,  in  so  far  as  the  patients,  the 
officers,  medical  staff,  and  nurses  were  concerned, 
and  the  least  expense  to  the  ratepayers,  it  cannot 
be  affirmed  that,  if  several  small  hospitals  had 
been  built  instead  of  one  large  one,  or  if  a  larger 
area  around  the  hospital  had  been  obtained,  that 
which  has  been  found  to  be  a  nuisance  might  not 
have  been  avoided.  Hitherto  I  have  dealt  with 
the  case  apart  from  authority.  Several  cases  were, 
however,  cited  in  the  course  of  the  argument,  and 
so  far  as  these  offer  any  assistance  they  appear  to 
me  to  support  the  view  wbich  I  have  taken.  In  some 
of  them  the  nuisance  complained  of  was  considered 
to  have  been  expressly  authorised  by  the  Legis- 
lature. Thus  in  the  case  of  the  King  v.  Pease 
{ubi  sup.),  where  a  company  was  empowered  to 
make  a  railway  according  to  the  deposited  plans, 
and  to  use  locomotives  thereon,  and  the  jury 
found  that  the  engines  used  were  of  the  best  con- 
struction known,  and  that  the  defendants  used  due 
care  and  diligence  in  the  using  of  them,  the  court 
held  that,  inasmuch  as  an  unqualified  power  was 
given  to  use  the  engines  on  the  particular  railway, 
the  defendants  were  not  liable  to  be  indicted  for 
a  nuisance,  and  that  it  must  be  presumed  that  the 
Legislature  intended  that  those  of  the  public  who 
used  an  adjacent  highway  should  sustain  some 
inconvenience  for  the  sake  of  the  greater  good  to 
be  obtained  by  those  who  used  the  railway.  The 
same  principle  was  followed  in  the  case  of  Vaughan 
V.  The  Taff  Vale  Railway  Company  (uhi  sup,)  in 
the  Court  of  Exchequer,  and  by  the  House  of 
Lords  in  a  Scotch  case.  The  Caledonian  Railway 
Company  v.  Ogilvie  {uhi  eup.),  and  The  Hammer^ 
smith  Railway  Company  v.  Brand  {ubi  eup.). 
Where  a  nuisance  is  not  shown  to  be  the  abso- 
lutely necessary  consequence  of  what  is  autho- 
rised to  be  done  by  the  statute,  the  courts 
have  been  slow  to  admit  of  any  argument 
by  which  it  has  been  contended  that  the  creation 
of  a  nuisance  must  be  taken  to  be  implied.  This 
appears  from  what  was  said  in  the  case  of 
Reg.  V.  The  Bradford  Navigation  {ubi  sttp.),  and 
by  the  judgment  of  the  Court  of  Appeal  in  the 
case  of  the  Attorney- General  v.  The  Colney  Hatett 
LuncUie  Asylum  {ubi  sup.),  and  in  the  case  of 
Clowes  Y.  The  Staffordshire  Potteries  Waterworks 
Company  (ubi  sup,),  where  Mellish,  L.J.  dwells 
much  upon  the  absence  of  any  compensation 
clause,  as  indicating  that  the  Legislature  could 
never  have  intended  to  justify  an  injury  to  a 
private  right.  I  agree  also  with  what  was  said  by 
Fry,  J.  in  the  case  of  The  Attomey-Qeneral  v.  The  I 


0(u  Light  ar^d  Coke  Company  {ubi  sup,),  that  the 
full  burden  of  proof  in  such  a  case  rests  entirely 
upon  those  who  say  that  they  cannot,  without 
creating  a  nuisance,  do  a  thing  which  they  are 
bound  to  do.  Whether  the  proposition  be  so  framed 
as  to  assert  that  the  Legislature  never  intended  the 
act  complained  of  to  be  done,  or  to  say  that  those 
to  whom  the  Legislature  has  entrusted  the 
carrying  out  of  a  public  work  could  do  so  without 
doing  that  particular  act,  the  result  is  the  same. 
In  Oeddis  v.  The  Proprietors  of  the  Bann  Reservoirs 
{uhi  sup.)  Lord  Blackburn  says,  "  I  take  it,  without 
citing  cases,that  it  is  now  thoroughly  well  established 
that  no  action  will  lie  for  doing  that  which  the  Legis- 
lature has  authorised,  if  it  be  done  without  negli- 
gence, although  that  does  occasion  damage  to 
anyone.  But  an  action  does  lie  for  doing  that  which 
the  Legislature  has  authorised,  if  it  be  done 
negligently ;  and  I  think  that,  if  by  a  reasonable 
exercise  of  the  powers  either  given  by  statute  to  the  ' 
promoters  or  which  they  have  at  common  law,  the 
damage  could  be  prevented,  it  is  within  the  rule  of 
'negligence'  not  to  make  such  a  reasonable 
exercise  of  their  powers."  I  do  not  think  that 
it  will  be  found  that  any  of  the  cases  (I  do 
not  now  cite  them)  are  in  conflict  with  that 
view  of  the  law.  My  attention  was  particularly 
called  by  the  learned  Attorney- General  for 
the  defendants  to  the  judgment  of  the  Master  of 
the  Bolls  in  the  case  of  Rowley  ▼.  Steele  {ubi 
sup.),  declining  to  ^;rant  an  injunction  on  motion  to 
restrain  a  general  m  Her  Majesty's  army,  and  the 
officers  under  his  command,  from  causing  or  per- 
mitting rifle  practice  on  a  oommon  in  close 
proximity  to  the  plaintiff's  house,  which,  as  he 
alleged,  was  a  serious  nuisance,  and  occasioned 
damage  to  his  property.  The  principle  upon 
wbich  this  injunction  was  refused  has  no  doubt 
a  material  bearing  upon  the  present  case,  and  I 
in  no  way  differ  from  what  was  there  stated  by 
the  Master  of  the  Bolls.  But  I  cannot  follow  the 
course  of  the  argument  by  which  it  is  submitted 
that  any  true  analogy  exists  between  the  case  of 
lands  vested  in  the  Secretary  of  State  for  War 
"for  the  purpose  of  the  defence  of  the  realm," 
and  a  power  given  to  acquire  or  build  an  asylum 
for  sick  paupers.  In  the  first  case  it  would  be 
extremely  difficult  to  contemplate  the  user  of 
land  for  military  purposes  which  does  not  oarry 
with  it  the  right  to  fire  guns.  In  the  present 
case  I  cannot,  upon  the  materials  presented 
to  me,  draw  the  inference  that  an  asylum 
for  sick  paupers,  including  those  suffering 
from  smallpox,  cannot  be  maintained  without 
the  creation  of  a  nuisance.  I  have  thus  far  dealt 
with  the  answers  given  by  the  jury  to  the  first 
two  questions.  The  remaining  findings,  assuming 
the  legal  right  of  the  defendants  to  erect  and 
carry  on  the  asylum,  would  raise  the  question 
whether  the  defendants  in  so  doing  used  all  proper 
and  reasonsble  care  and  skill  with  reference  to  the 
rights  of  the  plaintiffs.  Here,  again,  I  must 
assume  that  the  jury  received  a  proper  direction, 
and  that  the  findings  were  not  contrai^  to  the 
evidence  adduced ;  and  the  only  question  that 
remains  is,  whether  that  evidence  disclosed  any 
legal  cause  of  action  P  As  to  this,  the  counsel  for 
the  defendants  argued  that  the  evidence  for  the 
plaintiffs  was  too  general  in  its  character,  and  that, 
although  it  might  establish  that  some  nuisance 
existed,  jet  it  was  not  shown  that  the  plaintiffs 
had  sustained  any  special  damage  in  consequence 
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of  it.  I  cannot  think  that  either  of  these  con- 
tentions is  established.  As  to  the  first  of  them  : 
some  of  the  plaintiflTs'  witnesses  spoke  fairly  to 
the  creation  by  the  asylum  of  annisance,  not  merely 
affecting  the  comfort  but  endangering  the  healths 
of  the  plaintiffs,  as  to  which  in  their  evidence  it 
would  bo  impossible  to  see  to  what  extent  it  arose 
necessarily  from  the  existence  of  the  asylum  or  from 
its  being  carried  on  in  a  manner  more  injurious 
to  the  plaintiffs  than  it  might  have  been.  This 
would  and  must  have  been  a  matter  of  inference 
for  the  jury.  Upon  the  second  point  the  plaintiffs 
would  be  entitled  to  a  verdict,  and  to  at  least 
nominal  damages,  if  the  jury  should  think  the 
nuisance  created  by  the  defendants  rendered  the 
enjoyment  of  life  or  property  unsafe,  although 
no  snecial  damage  was  proved.  The  result  of  the 
conclusion  at  which  I  have  arrived,  is  that  the 
plaintiffs  are  entitled  to  have  the  verdict 
entered  for  them,  and  also  to  judgment  with 
costs.  With  respect  to  the  injunction  which  is 
sought,  I  propose  to  adopt  the  course  which  was 
followed  in  the  case  of  The  Attorney-Qeneral  v. 
The  Golney  Batch  Lunatic  Asyltm.  {ubi  sup,).  I 
therefore  grant  an  injunction  to  restrain  the  de- 
fendants, their  servants  or  agents,  from  carrying 
on  the  asylum  so  as  to  be  a  nuisance  to  all  or  any 
of  the  plaintiffs,  and  I  suspend  the  issue  of  it  for 
three  months,  with  liberty  to  either  side  to  apply. 
Judjgmenifor  the  plaintiffs  with  costs;  injunc- 
tion suspended  for  three  months;  Uherty  to 
either  yside  to  apply. 

Solicitors  for  the  plaintiffs,   Bischoff,  Bompas, 
Bischof,  and  Co. 

Solicitors  for  the  defendants,  Few  and  Co* 


EOU8B   OF   L0BD8. 

Feb.  28,  March  3,  4,  6,  and  May  5, 1879. 

(Before   the  Lori)  Chancbllob  ((bairns).  Lords 
Sklbobne  and  (Gordon.) 

The  GovEBiroRs  or  the  Magdalen  Hospital  v, 
Knotts  and  others,  (a) 

ON  APPEAL  FBOM  THE  COUBT  OP  APPEAL  IN  ENGLAND. 

Lease  by  charitable  corporation —  Void  or  voidable 
—Stat  13  Eliz,  c.  10— Statute  of  Limitations. 

The  appellants  were  the  governors  of  a  charitMe 
hospital  founded  in  1758,  and  incorporated  by 
Act  of  Parliament  in  1768. 

In  1783  the  then  governors  of  the  hospital  granted  a 
lease  of  certain  lands  of  the  nospitdl  to  the 
respondents*  predecessors  in  tide  for  ninety-nine 
years  at  a.  peppercorn  rent.  In  an  action  io 
recover  possession  of  the  demised  premises  : 

Held,  that  the  appellants  being  a  **hospitaV* 
within  the  meaning  of  the  stat.  13  Eliz.  c.  10,  as 
explained  by  \4s  Eliz.  c.  14,  the  lease  was  void  ab 
initio  by  virtue  of  sect.  3  of  the  former  Act,  and 
that  the  Statute  of  Limitations  ran  from  the 
execution  of  the  lease,  and  thai  the  action  could 
not  be  maintained. 

Judgment  of  the  Court  of  Appeal  affirmed,  for 
different  reasons. 

The  appellants  in  this  caee  were  the  governors  of 
a  charitable  corporation  founded  in  the  year  1758, 
and  incorporated  in  1768  by  an  Act  of  Parliament, 
9  Geo.  3,0.  31.  The  action  was  brought  by  them 
with  the  sanction  of  the  Charity  Commissioners, 

(a)  B«portod  by  C.  E.  MAiJ>nr,  Esq..  Buzist«r-ai*LKw. 


to  recover  possession  of  a  house  and  premii 
known  as  The   Tower  public-house,  sitoaie  in 
Tower-street,  Westminster  Bridge-road. 

The  defendant  Knotts  was  the  tenant  in  oooa- 
pation  of  the  house,  and  the  other  defendants  irere 
the  landlords,  and  the  mortgagees  of  Knocta* 
interest,  who  severally  obtain^  leave  to  appear 
and  defend  the  action. 

The  action  was  commenced  on  llth  July  1876, 
on  the  ground  that  a  lease  of  the  premises  granted 
by  the  corporation  in  1783  to  one  Charles  Gilbert, 
through  whom  the  defendants  derived  title,  for 
ninety -nine  years,  at  a  peppercorn  rent,  was  ▼oid 
under  the  Act  13  Eliz.  c.  10,  sect.  3. 

That  section  enacts  that 

All  leases,  gifts,  nanta,  feoifmentB,  eonvejaneaa,  or 
estates  to  be  made,  had,  done,  or  suffered  by  any  laaatar 
and  fellowB  of  any  oolleffe,  dean  and  chapter  of  any 
oathedral  or  oollegiate  ohnroh,  master  or  goardiaa  of 
any  hotpital,  pardon,  yioar,  or  other  having  any  epiritiial 
or  eoolesiaBtioal  living,  of  any  houees,  luids,  titiies, 
tenements,  or  other  hereditaments,  being  any  paroel  oc 
the  possessions  of  any  snoh  college,  oaUiednl,  ohnzoh, 
chapter,  hospital,  parsonage,  vicarage,  or  other  spiritual 
promotion,  or  any  ways  appertaining  or  belonging  to  the 
same,  or  any  of  them,  to  any  person  or  per»ons,  bodies 
politic  or  corporate,  oUier  thui  for  the  term  of  one  aad 
twenty  years  or  three  lives,  from  tha  time  as  any  sneb 
lease  or  grant  shall  be  made  or  granted,  whereupon  the 
'  accustomed  yearly  rent  or  more  shall  be  reeerved  aad 
payable  yearly  during  the  said  term,  ahall  be  utterly 
Toid  and  of  none  effect,  to  aU  intents,  conttrnctiona,  ana 
purposes,  any  law,  custom,  or  usage  to  the  oontary  any- 
wise notwithstandiDg. 

Down  to  tbe  issue  of  the  writ  in  the  action,  no 
act  had  been  done  by  the  plaintiffs  to  avoid  the 
lease. 

The  defendants  demurred  to  the  statement  of 
claim,  on  tbe  ground  thai  tbe  plaintiffs'  right  was 
barred  by  the  Statute  of  Limitations ;  but  Jessel, 
M.B.  overruled  the  demurrer,  holding  that  the 
effect  of  the  statute  of  Elizabeth  was  only  to  make 
the  lease  voidable,  and  that  the  Statute  of  Limita- 
tions consequently  did  not  begin  to  run  till  the 
issue  of  the  writ.  His  judgment  is  reported  in 
36  L.  T.  Rep.  N.  S.  139,  and  5  Ch.  Div.  176. 

The  action  then  came  on  for  trial  before  F17,  J  , 
who  gave  judgment  for  the  plaintiffs  (37  L.  T. 
Bep.  N.  S.  428). 

The  defendants  appealed  from  both  these 
decisions,  and  the  Court  of  Appeal  (James,  Cotton, 
and  Thesiger,  L.JJ.)  adopting  the  same  construc- 
tion of  tbe  statute  of  Elizabeth  that  the  Master 
of  tbe  Kolls  had  done,  held  that  the  Statuw  of 
Limitations  ran  against  the  lessors  from  the  date 
of  the  lease,  and  entered  judgment  for  tbe  defen- 
dants (38  L.  T.  Rep.  N.  S.  024;  8  Ch.  Div.  709). 

From  this  decision  tbe  present  appeal  was 
brought. 

Cookson,  Q.C.,  Davey,  Q.C.,  and  Sturges  appeared 

for  the  appellants,  and  contended  that,  assuming 

that    the    hospital    was    within  the    statute,   as 

explained  by  the  14  Eliz.  0.  14  which  must  be 

admitted,  the  lease  was  not  "  void"  ab  initio,  but 

only  "  voidable ; "  many  authorities  show  that  the 

words  were  interchangeable  at  tbe  time  when  this 

Act  was  passed,  as  also  appears  from  the  oases  in 

which  a  distinction  has  been  drawn  between  such 

corporations  as  have  a  head  and  such  as  have  not : 

unless  such  a  lease  were  voidable,  no  question  as 

to  estoppel  by  acceptance  of  rent  oould  ever  have 

arisen.    Either  the  lease  was  only  voidable,  or  the 

lesHee  entered  as  a  stranger  without  any  title,  Mid 

continued  in  possession  as  a  tenant  at  will;  in 
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neither  case  did  the  statote  begin  to  mn  till  the 
iBBne  of  the  writ,  which  either  avoided  the  lease, 
if  yoidable,  or  determined  the  tenancy  at  will  if 
the  lease  was  originally  Toid.    They  cited 

C€tMe  of  Magdalen  CollMe^  Cambridge^  11  Bro.  67 1 
Dean  and  Chapter  of  York  ▼.  MiddUboroughf  2  x . 

A  J.  196; 
Attomey'Oeneral  t.  Olyn,  12  Sim.  84  > 
Chapter  of  BonilwieW,  r.  BUhop  of  Lincoln,  I  Mod. 

&04,2Mod.56; 
Moore  t.  Clench,  1  Ch.  IHt.  447 ;  34  L.  T.  Bep.  N.  d. 

13: 
Archhold  ▼.  Scully,  9  H.  of  L.  Cas.  860 ;  5  L.  T.  Bep. 

N.  8. 160 ; 
Com  of  Lincoln  College,  8  Bap.  58  j 
Sdwarde  ▼.  Dick,  4  B.  A  Aid.  212 ; 
PenningUm  r.  Taniere,  12  Q.  6.  996 ; 
Doe  T.  Barren,  12  Q.  B.  1011,  n. ; 
Pennington  t.  Cardale,  8  H.  A  N.  656  ; 
Bish4>p  of  Chichetter  y.  FreeUmd,  BnAg.  29 ; 
Im  t.  Wyn,  lb.  181  ; 
Hunt  Y.  Singleton,  Cro.  EUs-  478 ; 
Biehop  of  Salielmry^s  cote,  IC  Bep.  59 ; 
Carter  y.  Claycole,  1  Leon.  306 ; 
Baoon'B  Abr.,  tit.  Leases ; 
Attorney- €^eneral  y.  Warren,  1  Wile.  887 ; 
KenMp  y.  We$tbrook,  1  Yea  sen.  278 ; 
Earl  of  Abergavenny  y.  BroM,  L.  Bep.  7  Bx.  145  ; 

26  L.  T.  Bep.  N.  S.  514 ; 
Bichman  y.  Cfarth,  Cro.  Jao.  178 ; 
Abbot  of  We»Pmin$t*r^8  case.  Dyer,  126; 
Roe  y.  Archbiihop  of  York,  6  East,  86. 

Sir  H,  Jackson,  Q.O.  and  Warmington  {Oozene 
Hardy  and  Hilbery  with  them)  appeared  for  the 
respondents,  and  argued  that,  this  being  in  fact 
an  action  of  ejectment,  and  the  respondents  being 
in  possession,  the  appellants  must  show  a  title  on 
the  strength  of  which  they  are  entitled  to  sacceed. 
They  produce  a  lease  signed  by  Gilbert,  but  they 
most  show  that  Gilbert  entered  under  the  lease, 
and  that  there  is  a  privity  of  estate  between  him 
and  the  respondents.  It  is  at  Ibast  doubtful  if 
such  a  case  as  this  falls  within  the  statute  of 
Elizabeth,  which  was  intended  to  restrain  impro- 
yident  alienations ;  but,  if  iL  does  so,  then  the  Act 
makes  the  lease  absolutely  void.  Judicial  deci- 
sions have  held  that  in  some  cases  the  actual 
grantors  of  such  a  lease  may  be  estopped  in  equity 
from  taking  advantage  of  their  own  wrong,  but 
they  do  not  go  further.  In  this  case  the  right  to 
bring  the  action  accrued  as  soon  as  the  lease  was 
granted,  and  the  Statute  of  Limitations  began  to 
mn  from  that  time.  The  old  line  of  authorities 
makes  no  distinction  between  void  and  voidable, 
but  suspends  the  operation  of  the  Act  in  certain 
cases,  such  as  corporations  sole  and  corporations 
with  heads,  where  such  a  lease  was  only  held  void 
as  against  the  successor.  In  other  bases  it  is  void 
to  all  intents  and  purposes,  and  the  Statute  of 
Limitations  began  to  run  before  the  demand  was 
made.    They  cited 

Attomey-Qeneral  y»  Foundling  Hospital,  2  Yes.  jnn. 

42; 
Bacon's  Abr.  tit.  Leases ; 
Crossl&if  v.  Arkwright,  2  T.  B.  608 ; 
Co.Litt.  45a) 

Dutnpor'M  case,  4  Bep.  120 ; 
Yiner's  Abr.,  tits.  Leases  and  Estates ; 
Mornce  v.  Antrobtu,  Hardr.  325 ; 
Doe  V.  Collinqe,  7  C.  B.  939; 
Commissioners  of  Charitable  Donations  r,  Wyhrants, 

2  J.  &  Lat.  182 ; 
Magdalen    College,    Ottford,   v.   Attomey'Oeneral, 

6  H  of  L.  Cu.  189  ; 
Chadwick  v.  Broadwood,  3  Beav.  308 ; 
Attorney -General  v.  Payne,  27  Beav.  168  t 
and  also  the  oases  of  Lincoln  College,  Edwards  v. 

Dickf  Attorney-Qeneral  v.  Ol/yn,  Dean  of  York 


y.  Middlebonmgh,  Magdalen  College,  Cambridge, 
The  Chapter  of  8<mthwell,  Huntr.  Singleton,  Pm- 
nington  y.  Taniere,  Doe  v.  Barrell,  Pennington  y. 
Cardale^  and  Bickman  v.  Qarth,  cited  on  the 
other  side. 

Ooohetm,  Q.C.  was  heard  in  reply. 

At   the  conclusion    of  the   argaments,    their 
Lordships  took  time  to  consider  their  judgment. 

May  5. — Their  Lordships  gave  judgment    as 
follows : — 

The  Lord  Chancellor  (Cairns). — My  Lords,  the 
facts  of  this  case  are  stated  by  Thesiger,  L.JT.,  in 
delivering  the  judgment  of  the  Court  of  Appeal, 
with  so  much  care  and  aoouracy,  that  I  do  not 
propose  to  repeat  them ;  but  I  will  at  once  approach 
that  which  is  the  main  question  in  the  case :  Is 
the  claim  of  the  appellants  to  recover  the  premises 
known  as  the  "  Tower"  public-house,  in  the  parish 
of  St.  George  the  Martyr,  in  the  courtv  of  Surrey, 
barred  by  the  Statute  of  Limitations  P     I  may  in 
the  first  place  say  that  I  entertain  no  doubt  that 
the  appellants  are  a  hospital  within  the  meaning  of 
the  statute  14  Eiiz.  c.  14,  and  therefore  also  of 
the  13  Bliz.  0.  10.    Irrespective  of   the  decision 
in  the  cave  of    the    Attorney  •  Oeneral  v.   Cflyn 
(12  Sim.  87),  it  appears  to  me  to  be  clear  that 
upon  the  wording  of  sect.  3  of  the  latter  statnte 
an  eleemosynary  corporation,  like  that  of  the  ap- 
pellants, is  distinctly  brought  within  the  operation 
of  the  enactment.   This  bemg  so,  it  is  too  clear  for 
argument,  and  indeed  it  was  not  disputed,  that  the 
lease  of  Dec.  4, 1783,  by  the  charity  of  the  property 
in  question,  is  a  lease  which  is  rendered  invalid  by 
the  operation  of  the  statute.     So  far  as  anything 
appears  upon  the  face  of  the  lease,  it  is  an  alienation 
of  the  charity  estate  for  ninety-nine  years,  whioh 
plainly  could  not  be  supported.   The  Question  then 
arises,  was  the  lease  yoidable  or  voidP  The  Court  of 
Appeal,    considering   themselves    bound    by    an 
authority  in  this  respect,  have  treated  the  lease  as 
voidable ;  but,  treating  it  as  voidable,  have  held 
that  the  right  to  enter  and  avoid  it  accrued  to  the 
hospital  immediately  after  the  lease  was  made,  and 
was  therefore  barred  at  the  end  of  twenty  years 
under  the  statute  3  &  4  Will.  4,  0.  27,  sect.  2.    I  do 
not  think  it  necessary  to  examine  the  reasoning 
by  which  the  Court  of  Appeal  arrived  at  thiscon- 
struction  of  the  Statute  of  Limitations,  or  to  say 
how  far  I  should  be  prepared  to  concur  in  it, 
because  I  must  submit  to  your  Lordships  that  the 
lease  was,  ah  initio,  not  merely  voidable,  hue  void. 
The  words  used  by  the  Legislature  in  the  statute  of 
Elizabeth  are  precise,  and  as  strong  as  it  is  possible 
to  make  them.    The  statute  declares  that  every 
lease,  such  as  is  the  one  before  your  Lordships, 
shall  be  "utterly  void  and  of  none  effect  to  all 
intents,    constructions,  and    purposes,  any  law, 
custom,  or  usage  to  the  contrary  anyways  not- 
withstanding."   The  onus  lies,  as  it  seems  to  me, 
upon  those  who  would  out  down  or  qualify  the 
effect  of  these  words  to  show  some  ground,  either 
from  the  nature  of  the  case,  or  from  authority,  for 
doing  so.    As  to  the  character  of  the  evil  which 
it  is  sought  by  the  statute  to  prevent,  it  is  clear 
that  in  the  case  of  an  eleemosynary  corporation, 
the  whole  property  of  which  is  devoted  to  charity, 
where  the  office-bearers  and  other  members  of  the 
corporation  have  no  personal  interest  whatever, 
the  object  must  be  to  make  the  property  of  the 
corporafiion  absolutely  inalienable  in  any  way  other 
than  by  the  particular  form  of  lease  which  is 
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aalihorised.  There  is  no  intention  to  protect  a 
suooessor  against  a  predecessor ;  there  is  no  ground 
for  admitting  an  intention  that  individual  office- 
bearers  of  the  corporation  granting  the  lease 
should  be  bound,  bat  that  their  successors  should 
be  free  either  to  affirm  or  disaffirm  it.  The  inten- 
tion is  to  condemn  the  lease  as  a  wrong  and  a  void 
thing,  even  though  every  member  of  the  corpo* 
ration  should  have  committed  himself  to  it, 
and  should  be  anxious  to  maintain  it.  These 
considerations  show  how  inapposite,  as  applied 
to  these  Acts  of  Parliament,  is  any  analogy 
drawn  from  the  ordinary  stipulation  between  lessor 
and  lessee,  that  if  the  lessee  breaks  certain  cove- 
nants the  lease  shall  be  void.  The  object  in  such 
a  case  is  to  give  the  lessor  an  opportunity  of 
terminating  the  lease  if  he  is  disposed  to  do  so, 
but  not  to  terminate  it  against  his  will  or  against 
his  interest ;  and  to  hold  chat  the  lease  must  be- 
come void,  even  against  the  lessor's  will,  would 
enable  the  lessee  to  get  rid  of  an  onerous  lease  by 
wilfully  breaking  the  covenant  contained  in  it.  So 
also  with  regard  to  cases  (of  which  a  great  number 
were  cited  at  your  Lordships'  bar)  where  a  lease 
not  warranted  by  the  statutes  of  Elizabeth  is  made 

a  an  ecclesiastical  corporation  having  a  head,  and 
ere  it  has  been  held,  while  the  same  head  con- 
tinues, not  indeed  that  the  lease  is  voidable,  but 
that  it  cannot  be  avoided  even  if  the  corporation 
desires  it,  and  that  after  the  death  of  the  head 
the  corporation  as  constituted  under  his  successor 
may  enter  and  avoid  the  lease,  but  may,  on  the 
other  hand,  so  act  as  again  to  stop  itself  from  so 
doing.  A  large  number  of  these  cases  is  collected 
in  Bacon*s  Abridgment,  title  "  Leases."  Tbere  may 
be  some  difficulty  in  understanding  how  some  o£ 
these  cases  with  regard  to  ecclesiastical  corpora- 
tions with  a  head  came  originally  to  be  decided  as 
they  were ;  probably  they  proceed  on  the  principle 
of  a  personal  estoppel  by  reason  of  a  personal 
interest  in  the  head  of  the  corporation  ;  but  they 
appear  to  me  to  have  no  application  to  the  case 
before  your  Lordships.  There  is  indeed  a  case 
mentioned  in  Bacon's  Abridgment  under  this 
title — the  case  of  The  Collegiate  Ckurch  of  South' 
well  (1  Mod.  204,  2  Mod.  56),  which  has  some 
application  to  a  corporation  like  the  appellants, 
but  it  is  an  authority  that  the  lease  would  be  void 
and  not  voidable.  It  runs  thus :  "  Where  there 
is  a  chapter  that  hath  no  dean,  as  the  chapter 
of   the    collegiate    church    of     Southwell,  there 

f  rants  or  leases  made  by  them  contrary  to  13th 
ilizabeth,  cap.  10,  are  void  ah  initio  against  them- 
selves, and  so  the  leases  or  grants  by  any  other 
corporation  aggregate  who  have  no  head  or  prin- 
cipal person ;  for  they  must  be  either  void  ab  initio 
or  good  for  ever,  because  they  continue  always  the 
same,  and  one  has  no  superiority  or  power  mom 
than  another."  To  hold,  in  opposition  to  the  pre- 
cise words  of  the  statute,  that  a  lease  by  a  corpo- 
ration like  the  appellants  was  voidable  would  not 
merely  be  unmeaning — for  to  say  that  a  lease  is 
voidable  implies  a  right  to  affirm  which  the  corpo- 
ration would  not  posseHs — but  it  might  also  inflict 
serious  injury  on  the  corporation.  A  valuable 
estate  of  the  corporation  might  be  alienated  in 
ntter  recklessness  or  something  worse,  and  when 
the  corporation  was  put  in  motion  to  reclaim  it, 
then,  as  the  grant  was  valid  until  avoided,  the 
right  to  mesne  profits  would  not  exist.  The  Court 
of  Appeal,  as  the  authority  for  the  view  that  the 
lease  is  voidable  only,  refer  to  what  they  state  was 


a  principle  of  the  decision  and  not  a  mere 
dictum  in  Pennington  v.  Oardcde  (3  H.  A  N.  656). 
I  cannot  agree  that  it  was  any  necessary  part  of 
the  decision  in  Pennington  v.  Oardale  that  the 
lease  was  voidable.  The  question  in  that  case  was 
the  meaning  of  an  exception  of  certain  premiseB  in 
a  lease  granted  by  a  dean  and  chapter  in  1849. 
The  excepted  premises  were  described  as  rents 
reserved  in  any  building  leases  granted  by  the 
dean  and  chapter ;  and  the  court  held  that  these 
words  upon  the  whole  context  meant  leases  whidi 
de  facto  had  been  granted  by  the  dean  and  chap- 
ter, whether  interests  were  lawfully  created  by 
them  or  not.  The  inquiry  whether  these  leases 
were  void  or  voidable  was  immaterial.  It  is  true 
that,  in  delivering  the  judgment  of  the  court* 
Martin,  B.  says  of  a  lease  granted  by  the  dean  and 
chapter  contrary  to  the  statute,  **  It  seems  quite 
clear  from  the  aurihorities  cited  upon  the  argu- 
ment that  this  lease  was  not  void  but  voidable 
only."  These  observations  do  not  appear  to  me 
to  have  been  necessary  for  the  decision  of  th6  case, 
and  even  if  they  were  accurate,  they  did  not  relate 
to  the  effect  of  leases  or  grants  by  a  corporation 
such  as  the  appellants,  but  they  referred  in  the 
class  of  cases  as  to  ecclesiastical  corporations  with 
a  head  of  which  L  have  already  spoken.  Holding 
as  I  do  that  the  lease  of  1783  was  absolutely  TOid, 
the  reHpondents,  or  those  whom  they  represent, 
must  be  taken  to  have  been  in  possession  of  the 
property  from  1783  without  any  title  whatever, 
and  not  having  paid  rent  to  the  appellants,  or  in 
any  way  entered  into  the  relation  of  tenants,  tbere 
is  nothing  to  prevent  the  full  operation  of  the 
second  section  of  the  Statute  of  Limitations,  and 
the  right  of  the  appellants  to  recover  the  land  is, 
in  my  opinion,  effectually  barred.  I  shall  there- 
fore move  your  Lordships  that  the  judgment  of 
the  Court  of  Appeal  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

Lord  Sklbornr. — My  Lords,  I  am  of  the  same 
opinion,  and  I  only  desire  to  make  two  observa- 
tions. The  first  is,  that  the  explanation  of  the 
doctrine  laid  down  in  the  authorities  as  to  leases 
by  deans  and  chapters,  and  by  colleges  in  the 
universities,  is  probably  to  be  found  in  the  fact 
that  they  were  corporations  coming  within  the 
original  restraining  Act  of  Queen  Elizabeth,  the 
governing  members  of  which  received  the  rents 
reserved  on  their  leases  for  their  own  benefit; 
and  that  the  succession  in  them  of  one  head, 
having  a  principal  share  in  the  beneficial  interest, 
after  another,  was  thought — though  by  a  process 
of  reasoning  which  1  cannot  think  accurate — to 
justify  the  courts  in  holding  that  the  declared 
policy  of  that  statute  was  satisfied  so  long  as 
those  particular  successors  were  protected.  That, 
however,  cannot  apply  to  a  corporation  under  the 
government  of  persons  of  whom  none  has  the 
beneficial  interest;  and  the  SouthweU  case  is 
cL  fortiori  an  authority  for  not  extending  that 
doctrine  to  such  a  corporation.  The  other  obser- 
vation which  I  wish  to  make  is,  that  the  present 
case  is  one  for  which  there  was  probably  never 
any  precedent,  and  is  never  likely  to  be  followed  by 
another  similar  to  it,  a  long  term  having  been 
attempted  to  be  granted  by  a  charitable  corpora- 
tion at  a  peppercorn  rent.  If  any  rent  had  been 
reserved  and  received,  however  small,  the  legal 
relation  of  tenant  from  year  to  year  would  have 
been  created,  and  the  Statute  of  Limitations  could 
not  have  ran. 
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Lord  Gordon. — My  LordB,  I  ooDcnr  in  the  ' 
jadgment  which  has  been  delivered  by  the  Lord 
Chancellor.  I  am  of  opinion  that  the  provisions 
of  the  statute  of  Elizabeth  apply  to  the  Magdalen 
Hospital,  and  to  the  lease  in  question ;  and  that 
being  so,  I  can  entertain  no  doubt  that  the  lease 
is  not  only  voidable,  but  that  it  was  from  the 
beginning  void.  The  terms  of  the  Act  are,  I 
think,  so  express  as  to  leave  no  room  for  any 
other  construction.  If  the  lease  was  ah  initio 
void,  it  follows  that  the  respondems  and  their  pre- 
decessors have  been  all  along  in  possession  of  the 
property  without  any  title ;  and  as  they  have  not 
paid  rent  to  the  appellants,  or  in  any  other  way 
entered  into  the  relation  of  tenants,  I  think  that 
sect.  2  of  the  Statute  of  Limitations  applies,  and 
that  all  rights  on  the  part  of  the  appellants  are 
effectually  barred.  I  think,  therefore,  that  the 
result  arrived  at  by  the  Court  of  Appeal,  though 
on  different  grounds,  is  right,  and  that  their 
judgment  should  be  affirmed. 

Decree  appealed  a^gainet  affirmed,  and  apneal 
diemiseed  vfith  eosis. 

Solicitors  for  the  appellants,  Wordsworth,  Blake, 
Harris,  and  Parson. 

Solicitors  for  the  respondents,  PovonaU,  Son, 
Cross,  and  Knott ;  Ot^rtis  and  Betts. 


JXrSICIAL  COMKITTEE  OF 
PBIVT   COUNCIL. 


Feb,  18, 19,  20,  and  March  28, 1879. 

(Present :  The  Bight  Hons.  Sir  James  W.  Colyile, 
Sir  Barnes  Peacock,  Sir  Montague  Smith,  and 
Sir  Robert  (  ^ollieb.) 

Thb  Bank  op  New  South  Wales  v.  Owston.  (a) 

ok  appeal  prom  the  supreme  court  op  new 

south  wales. 

Malicious  prosecution — Authority  of  hank  manager 
— Evidence — Misdirection  —  Practice  —  Appeal' 
able  amount — Interest  on  judgment. 

An  authorittf  in  an  aaent  to  arrest  offenders,  and 
to  institute  criminal  proceedings,  can  only  he  m- 
plied  where  the  duties  which  he  has  to  perform 
cannot  he  efficiently  discharged  for  the  henefit  of 
his  employer  unless  he  has  power  promptly  to 
apprehend  offenders  on  the  spot. 

W.,  the  acting  manager  of  the  a/ppellants,  com* 
menced  criminal  proceedings  agavast  the  respon' 
dent,  a  merchant  at  Sydney,  on  a  charge  of 
stealing  a  hill  of  exchange,  which  proved  to  he 
groundless.  In  an  action  for  malicious  prose* 
cution  brought  hy  the  respondent  against  the 
bank. 

Held  (reversing  the  judgment  of  the  court  hehw), 
that  such  proceedings  not  being  in  the  ordinary 
routine  of  banking  business,  and  the  evidence 
not  showing  any  case  of  emergency,  the  judge 
misdirected  the  jury  in  telling  them  thai  si^h 
authority  was  to  be  inferred  from  W.*s  position 
alone;  and,  in  the  absence  (f  direct  evidence 
of  such  authority,  the  hank  was  not  liable. 

When  interest  on  the  amount  of  a  verdict  is  given, 
and  included  in  the  judgment ^  such  interest  must 
he  taken  into  amount  in  considering  whether  the 
amount  at  issue  reaches  the  limit  allowed  for  an 
appeal. 

(a)  Beported  by  C.  E.  Maldbv.  Eoq.,  BaTTuter-at-Law. 

Mao.  Cab.— Vol.  ?CI. 


This  was  an  appeal  from  a  jadgment  of  the 
Supreme  Court  of  New  South  Wales  (Hargreave 
and  Manning,  J  J.,  Martin,  C.J.  dissenting),  dis- 
charging a  rule  nisi  to  set  aside  a  verdict  for  the 
respondent  for  500Z.  and  costs,  and  to  enter  a  non- 
suit, or  for  a  new  trial,  in  an  action  brought  bj 
him  against  the  appellants,  the  New  South  Wales 
Bank,  for  malicious  prosecution  under  circum- 
stances which  appear  fully  in  the  judgment  of 
their  Lordships. 

Benjamin  Q.C.  and  Arbuthnot  (/.  0.  Malhew 
with  them)  appeared  for  the  appellants. 

/.  D.  Wood  {Mclntyre,  Q.O.  with  him),  for  the  re- 
spondent, took  the  preliminary  objection  that  by  the 
Order  in  Council  of  13tb  Nov.  1850,  the  Supreme 
Court  of  New  South  Wales  had  no  power  to 
grant  leave  to  appeal,  except  in  cases  in  which 
judgment  had  been  given  in  respect  of  any  sum 
or  matter  at  issue  above  the  amount  or  value  of 
5001.,  without  obtaining  special  leave  from  the 
Privy  Council,  which  had  not  been  done  in  this 
case. 

On  this  point  their  Lordships  gave  judgment  as 
follows  : — in  this  case  an  objection  has  been  made 
to  the  leave  granted  by  the  Supreme  Court  of 
New  South  Wales  to  appeal  to  Her  Majesty  on 
the  ground  that  the  sum  involved  is  below  the 
appealable  amount.  By  the  Order  in  Council  of 
the  13th  Nov.  1850,  which  regulates  appeals  from 
the  Supreme  Court  of  New  South  Wales,  an 
appeal  is  given  from  any  final  judgment,  decree, 
oraer,  or  sentence  of  the  Supreme  Court,  subject 
to  certain  regulations  and  limitations,  the  nrst 
being  that  such  judgment,  decree,  order,  or  sen- 
tence shall  be  given  or  pronounced  for  or  in 
respect  of  any  sum  or  matter  at  issue  above  the 
amount  or  value  of  5002.  sterling.  In  the  present 
case  the  action  was  for  malicious  prosecution,  and 
the  damages  were  laid  at  50001.  On  the  trial  the 
jury  found  a  verdict  for  the  plaintiff,  with  500L 
damages.  A  rule  nisi  was  applied  for  to  set  aside 
that  verdict,  which  was  granted,  but  upon  argu- 
ment discharged  by  the  court.  The  rule  was  dis- 
charged on  the  12tn  March  1877,  and  on  the  13th 
the  judgment  was  entered.  The  judgment  so 
signed  was  as  follows :  *'  Judi^ment  after  verdict 
for  the  plaintiff,  damages  5002.;  interest  on  the 
above  amount  from  the  date  of  verdict,  15th  May 
1876,  to  date,  33L  Is.  lid.  ;  taxed  costs, 
31 7L  120.  lOd"  It  is  plain  from  previous  deci- 
sions of  this  tribunal  that  the  costs  may  not  be 
added  to  the  amount  recovered  in  estimating  the 
appealable  sum ;  and  it  is  now  contended  at  the 
bar  that  interest  on  the  sum  awarded  by  the  ver- 
dict ought  not  to  be  added.  Their  Lordships, 
however,  think  that  interest  under  the  laws 
existing  in  New  South  Wales  is  to  be  considered 
in  estimating  the  amount.  Interest  on  a  verdict 
is  given  by  the  statute  (24  Yict.  No.  8),  the  first 
section  of  which  enacts  that — "  Every  plaintiff 
who  shall  hereafter  obtain  a  verdict  in  an  action 
in  the  Supreme  Court,  upon  which  he  shall  here- 
after obtain  judgment,  shall  be  entitled  to  interest 
at  the  rate  of  HI.  per  cent,  per  annum  on  the 
amount  of  such  verdict  from  the  time  of  obtaining 
such  verdict  until  the  time  of  entering  op  judg- 
ment thereon,  and  the  amount  of  such  interest 
shall  be  included  in  the  judgment."  The  interest 
therefore  is  payable  upon  the  amount  of  the  ver- 
dict from  the  time  of  obtaining  it  until  the  time 
of    entering  up  the  judgment.     It  is  to  be  in- 
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eluded  in  the  judgment,  and  forms  part  of  it. 
What,  then,  is  the  sum   "in  issne,"  to  use  the 
words  of   the  statate,  in   the   present  appeal? 
The  verdict  is  only  a  step  towards  the  jadgment. 
The  snm  cannot  bo  recovered  npon  the  verdict, 
but   is   recovered   in   execution  upon  the  jadg- 
ment.   The   foundation  of  the  judgment  is  the 
verdicw,  and  the   rule   that   was  obtained  to  set 
aside   that   verdict  must   be  understood  as  in- 
volving the  whole  sum  which  the  verdict  would 
carry,  and  which  would  be  included  in  the  judg- 
ment.   That  sum  is  not  the  original  sum  only, 
but,  by  virtue    of  the  statute,    that    sum  and 
interest.     A    similar    question  was    before  this 
tribunal  in  certain  appeals  from  India  (Oooroo- 
persad  Khoond  v.  Juggutchunder  (8  Moo.  Ind.  Ap. 
166.)    The  part  which  is  material  is  at  page  168 : 
"  Where  the  appeal  is  from  the  whole  decree,  and 
the  decree  has  given  an  amount,  including  interest 
up  to  the  date  of  the  decree,  which  exceeds  Bs. 
10,000,  it  is  clear  that  the  matter  which  is  in 
dispute  in  the  appeal  must  exceed  the  sum  of 
Bs.  10,000 ;  for  the  question  to  be  tried  upon  the 
appeal  must  be  whetner  the  decree  is  or  is  not 
right ;  that  is  to  say,  whether  the  decree  has  or 
has  not  properly  ordered  payment  of  a  sum  exceed- 
ing Bs.  10,000.     Where,  therefore,  at  the  date  of 
the  judgment  the  sum  which  is  recoverable  under 
the  decree  of  the  Sudder  Court  is  an  amount  ex- 
ceeding Bs.  10,000,  there,  in  their   Lordships' 
judgment,  the  case  clearly  falls  within  the  terms 
of  the  Order  in  Council."    In  the  same  jadgment 
their  Lordships  state  that  they  *'mu8t  not,  of 
course,  be  understood  to  intimate  that  the  Sudder 
Coarts  ought  to  give  leave  to  appeal  in  cases  in 
which  the  specified  amount  of  Bs.  10,000  can  only 
be  reached  by  the  addition  of  interest  subsequent 
to  the  decree."    Here  their  Lordships  think  that 
the  sum  involved  in  the  judgment  appealed  from 
does  exceed,  for  the  reasons  they  have  stated,  the 
sum  of  500Z.,  and  the  are  therefore  of  opinion 
that  the  appeal  ought  to  proceed. 

The  appeal  was  then  heard  upon  the  merits. 

For  the  appellants  it  was  contended  chat  the 
verdict  was  against  the  weight  of  the  evidence, 
there  being  no  evidence  that  the  prosecution  had 
been  directed  by  the  bank.  It  cannot  be  contended 
that  it  is  within  the  general  authority  of  the 
manager  of  a  bank  to  institute  a  criminal  prose- 
cution, and  there  was  no  evidence  of  implied 
authority,  or  any  ratification  of  his  act.  The 
learned  judge  misdirected  the  jury.  The  following 
cases  were  cited : 

Maekay  v.  The  Chartered  Bank  of  New  Bruneioieh, 

30  L.  T.  Bep.  N.  S.  180 ;  L.  Bep.  5  P.  C.  3d4 ; 
Eaetem  CounHes  Railway  Company  v.  froom,  6 

Ex.  314 ;  20  L.  J.  196,  Ex.  ; 
Roe  V.   The  Birkenhead,  ^c.  Railway  Company,  7 

Ex.  86; 
Qnff  y.  Qreoib  Northern  Railwa/y  Company,  3  L.  T. 

Bep.  N.  S.  850 ;  3  E  &  E.  672 ; 
Poulton  V.  London  and    South-Westem   Railway 

Company,  17  L.  T.  Bep.  N.  S.  11;  L.  Bep.  2. 

Q.  B.  534 ; 
Walker  y.  South-Eaetem  RaiVway  Company,  23  L. 

T.  Bep.  N.  S.  14:  L.  Bep.  5  C.  P.  640 ; 
Bdw'trds  y.  London   and   North-Western  Railwa/y 

Company,  22  L.  T.  Bep.  N.  S.  656;  L.  Bep.  5 

C.  P.  445  J 
Allen  y.  London  and  South-Westem  Railway  Com^ 

pany,  23  L.  T.  Bep.  N.  S.  612;  L.  Bep.  6  Q.  B.  65 ; 
Moore  T.  Metropolitan  Railway  Comfan^,  25  L.  T. 

Bep.  N.  S.  951 ;  L.  Bep.  8  Q.  B.  86  ; 
Qreen  y.  Qeneral  OmniMU  Company,  2  L.  T.  Bep. 

N.  8.95;  7C.  B.  N.  S.290; 


BolMigbroks  v.  Swindon  Loeai  Board,  80  L.  T.  Bep. 
N.  8.  723 ;  L.  Bep.  9  0.  P.  575. 

For  the  respondents  it  was  argaed  thai  the 
manager  must  be  taken  to  have  authority  to  insti- 
tute such  proceedings.  The  appellants  were  incor- 
porated by  an  Act  of  Parliament,  giving  them  very 
wide  powers,  which  of  necessity  must  be  exercised 
by  some  one  on  their  behalf.  It  was  for  them  to 
show  that  these  powers  were  not  vested  in  the 
general  manager.  It  is  unneoessary  to  go  through 
all  the  cases  cited  on  the  other  side,  but  the  case 
of  The  Eastern  Counties  Bailway  Company  v. 
Brown  {ubi  sup.),  which  is  an  authority  against 
the  respondent,  was  distinguished  in  the  case  of 
OUes  V.  The  Taff  Vale  BaUway  Company  (2  E.  & 
B.  822 :  23  L.  J.  43  Q.  B.)  The  direction  of  the 
learned  judge  at  the  trial  was  right. 

Benjamin,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

March  28. — ^Their  Lordships  gave  judgment  as 
follows : — This  is  an  action  for  a  malicious  prose- 
cution brought  against  the  Bank  of  New  South 
Wales,  an  incorporated  company.    The  circum- 
stances leading  to  the  prosecution,  which  it  is  now 
admitted  was  groundless,  are  the  following :  In 
March  1876  a  bill  ut  thirty  days  sight  for  IbOOl. 
was  drawn  by  Messrs.  Morgan,  Connor,  and  Clyde, 
a  firm  trading  at  Adelaide  in   South  Australia, 
npon  the  plaintiff  Mr.  Owston,  a  merchant  trading 
at  Sydney  under  the  firm  of  Owston  and  Co. 
The   Dili  was  drawn  against  a  consignment  of 
wheat  shipped  on  boa^  the  Sea  OuU,  and  was 
sent  with  the  shipping  documents  by  the  Adelaide 
branch  of  the  defendants  bank  to  the  head  bank 
at  Sydney.      On  Saturday  the  18th  March,  the 
bank  left  the  bill  with  the  plaintiff  for  acceptanoR. 
He  wrote  his  name  upon  it,  but  it  was  not  called 
for  until  the  morning  of  Tuesday  the  2lBt.   Mean- 
while, on  the  afternoon  of  Monday  the  20th,  the 
plaintiff  had  received  the  following  telegram  from 
the  drawers :  "  Sea  Oull  put  back  leaky  ;**  and  on 
the  same  afternoon  he  telegraphed  in  reply,  '*  Do 
you  wish  us  to  accept  draft,  or  will  you  instraot 
extension  of  sixty   daysP"      On  the  morning  of 
Tuesday  the  21st,  about  eleven  o*clock,  a  clerk 
from  the  bank  called  for  the  bill,  and  the  plaintiff 
showed  him  the  telegrams.    He  did  not  give  the 
bill  to  him,  but  sent  a  clerk  to  the  bank  to  explain 
the  matter,  at:d  it  was  arranged  that  the  bank 
should  wait  until  one  o'clock  for  the  return  of  the 
bill.  About  that  honr,  and  before  the  plaintiff  had 
received  an  answer  to  his  telegram,  he  returned  the 
bill  to  the  bank,  having  previously  cancelled  his 
acceptance.      In    the  afternoon  of  the  same  day 
the  following  telegram  from  Adelaide  reached  the 
plaintiff :— "  Bank    instructed    extend    draft    to 
sixty  days."    A  telegram  to  the  same  effect  was 
received  by  the  bank.    The  bill,  when  returned  to 
the  bank  by  the  plaintiff,  was  sent  on    the  same 
afternoon  by  Hobbs,  one  of  its  clerks,  to  Messrs. 
Allen,  Bowden,  and  Allen,  who  are  notaries,  and 
also    solicitors  of  the  bank,  to  be  presented   by 
them  for  noting,  and  what  took  place  with  respect 
to  this  presentment  produced  the  misunderstand- 
ings which  led  to  the  prosecution  complained  of. 
On  the  following  day,  Wednesday  the  22nd,  a  clerk 
of  Messrs.  Allen  and  Bowden,  a  lad  called  Mair, 
brought  the  bill  to  the  plaintiff  for  acceptance. 
The  plaintiff^s  evidence  is  to  the  effect  that  he 
understood  the  lad  to  be  one  of  the  bank  clerks. 
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and  having  in  hifi  mind  the  telegrams  as  to  the 
alteration  of  the  days  of  sight,  he  inquired  of  him 
how  the  bank  wished  the  acoeptanoe  to  be.    The 
clerk   said    he  knew  nothine  about  that.     The 
plaintiff  then  told  him  that  he  would  accept  the 
bill,  and  send  it  round  to  the  bank,  and  it  was 
left  with  him.   Shortly  afterwards  Bishop,  another 
clerk  of  Messrs.  Allen  and  Bowden,  came  for  the 
bill,  and  demanded  to  have  it  returned.  According 
to  the  plaintiff's  evidence  he  was  not  aware  that 
Bishop  was  other  than  a  bank  clerk.     He  says  that 
he  again  inquired  how  tbe  bill  was  to  he  accepted, 
and  told  Bishop  he  would  accept  and  send  the  bill 
to  the  bank.     He  says  Bishop  behaved  in  a  violent 
manner  and  declared  that  be  rhould  treat  what  he 
had  said  as    a  refusal  to  return  the  bill.      The 
plaintiff's  account  of  these  conversations  is  con- 
tradicted, but  for    the    purpose  of   this    general 
statement  may  be  assumed  to  be  correct:.       The 
plaintiff  in  fact  soon  after    sent  the  bill  to  the 
oank,  accepted,  having  first  made  it  payable  at 
sixty  days  sight,  and  it  appears  to  have  reached 
the  bank  about  one  o'clock.     Unfortonateiy  the 
fact  of  the  return  of  the  bill  was  not  cotnmqui- 
cated  by  the  bank  to  Messrs.  Allen  and   Bowden, 
as  it  ought  to  have  been,  and  they  remained  under 
tbe  impression  that  the  plaintiff  was  still  keeping 
it  in  his  possession.    Another  interview  took  place 
between  Bishop  and  the  plaintiff ;  they  met  in  the 
street.    The  plaintiff  declined  to  have  anything  to 
say  to  Bishop,  and  unfortunately  did  not  tell  him 
what  wonld  have  prevented  further  trouble — that 
the  bill  had  been  sent  to  the  bank.      Bishop  said, 
on  parting,  that  he  would  go  for  the  police.    A 
consultation  was  held  in  Messrs.  Allen  and  Bow- 
den's  office,  and  apparently  on  the  assumption  that 
the  plaintiff  was  improperly  withholding  the  bill, 
and  that  they  as  notaries  were  responsible  to  the 
bank    for    its    return,    it  was    resolved  to  take 
criminal    proceedings.      Bishop  and  Muir    then 
went  to  the  police  magistrate  and  applied  for  a 
warrant  to  apprehend  the  plaintiff  on  the  charge 
of  stealing  tbe  bill.    The  magistrate  refused  to 
grant  a  warrant,  but  issued  a  summons  to    the 
plaintiff  to  appear  on  the  next  day  to  answer  a 
charge  of  feloniously  stealing  a  bill  of  exchange 
of  the  value  of  1500i.,  the  property  of  the  bank. 
The  information  was  laid  by  Muir.    As  soon  as  be 
was  served  with  the  summons,  the  plaintiff  went 
to  the  bank,  and  after  inquiring  for  the  general 
manager,  who  was  engaged,  saw  Mr.  W'ilkinson, 
the  acting  manager,  and  complained  to  him  of  the 
course  which  had  been  taken.    There  is  great  con- 
flict of  testimony    as    to  what  occurred   at   this 
interview,    but   an  explanation  then  took   place, 
and  Lhere  seems  no  doubt  that  after  the  interview 
it  was  resolved  not  to  press  tbe  charge.    Applica- 
cation  was  made  by  the  solicitors  to  the  magistrate 
to  be  allowed  to  withdraw  it,  which  was  refused, 
and    upon    the   case   being  called    on   the  next 
morning,  the  plaintiff  being  present  in  obedience 
to  the    summons,    no   evidence    was    offered  in 
support  of  the  charge,  and  the  case  was  dismissed. 
Ihe  plaintiff  then   brought    the    present  action 
against   the  bank.      On  the    trial    Manning,  J. 
properly  held  that  the  prosecution  was  without 
reasonable  cause,  and  it  was  found  by  the  jury  to 
have  been  commenced  from  improper  motives,  and 
was  therefore  malicious.     No  question  now  arises 
on  this  part  of  the  case.   The  two  questions  which 
were  mainly  contested  at  the  trial  and  argued  at 
their  Lordships'  bar  are :  (1)  whether  the  pro- 


ceedings of   Messrs*    Allen   and    Bowden  were 
authorised  by  Wilkinson  on  behalf  of  the  bank ; 
and    (2)    if   they  were,   whether   the  bank  was 
responsible  for  Wilkinson's  acts.    At  the  trial  tbe 
jury  specially    found    the    first   question  in  the 
affirmative.      Upon    the    second    question,    the 
learned  Judge  told  the  jury,  according  to  his  own 
statement  of  his  direction,   "that  it  was  to  be 
inferred  from  Mr.  Wilkinson's  position  as  manager 
that  he  had  sufficient  power  under  the  circum- 
stances for    directing  a  prosecution,"  and    tbe 
verdict  passed  in  accordance  with  this  ruling.    A 
rule  nin  to  enter  a  nonsuit  or  for  a  new  trial  was 
granted  on  the  following  grounds :     1.  That  the 
special  finding  of  the  jury  (that  Mr.   Wilkinson 
authorised  the  prosecution)  was  against  evidence, 
and  had  no  evidence  to  support  it.     2.  That  the 
judge  was  in  error  in  directing  tbe  jury  that  the 
acts  of  Mr.  Wilkinson,  the  acting  manager,  were, 
as  regards  the  prosecution,  the  acts  of  the  bank 
for  which  the  bank    was    responsible.    3.  That 
there  was  no  evidence  that  the  prosecution  was  in 
fact  or  in  law  a  prosecution  by  tbe  bank.    This 
rule,   after    an    argument    before    Martin,    C.J., 
Hargreave  and  Manning,  JJ.,  was    discharged. 
The  court  was  unanimous  in  refusing  to  disturb 
the  finding  of  the  jur^  as  to   Wilkinson  having 
authorised  the  proceedings  ;  but  on  the  question 
of  the  correctness  of  the  ruling  of  Manning,  J., 
as  to  the  responsibility  of  tbe  bank  for  his  acts, 
which  that  learned  judge  and  Hargreave,  J.,  sus- 
tained,   the    Chief  Justice    dissented    from    his 
colleagues.    One  point  argued  in  the  court  below 
was  that  the  bank,  being  a  corporation,  could  not 
in  anv  case  be  liable  to  an  action  of  this  kind.  The 
Chief    Justice    (the    other    judges     taking    the 
opposite  view)  held  the  law  to  be  so,  to  use  his 
own    words,  "on  the    plain  ground  that  malice 
being  a  state  of  mind,  cannot  be  attributed  to  a 
corporation  which  has  no  mind,"  and  be  relied  on 
the  judgment  of  Alderson,  B.,  in  Stevens  v.  The 
Midland  Counties  Bailway  Company  and  Lathder 
(10  Ex.  352)  which,  as  reported,  no  doubt  supports 
this  view.    The  learned  counsel  for  the  appellant 
acknowledged  that,  after  recent  decisions,  he  could 
not  support  this  broad  proposition,  and  confined 
his  argument  to  the  two  questions  above  indicated. 
Upon  the  first  of  these  questions  their  Lordships 
cannot  say  that  there  is  not  some  evidence  to 
support  the  finding  of  tbe  jury  ;  and  that  finding 
having  been  sustained  by  the  judgment  of  the 
court  below,  they  intimated  to  the  learned  counsel 
at  the  close  of  the  arsument  for  tbe  appellants 
that  they  should  not  feel  justified  in  sending  the 
case  to  a  new  trial  upon  this  point,  if  it  stood 
alone.      The  point  remaining  for  consideration, 
viz.,  the  liability  of  the  bank  for  the  acts  of  Wil- 
kinson, is  of  more  general  importance.    The  first 
question  which  arises  on  this  point  is  whether  the 
direction  of  the  learned  judge  to  the  jury  to  the 
effect  that  it  was  to  be  interred  from  Wilkinson's 
position  that  he  had  authority  to  direct  the  prose- 
cution— thus  practically  withdrawing  the  question 
from  the  jury — was  correct,  and  their  Lordships 
think  that  upon  the  evidence  given  at  the  trial  it 
was  not.    No  proof  was  offered  by  the  plaintiff  of 
the  position,  duties,  and  powers  of  the  acting 
manager ;  but  the  defendants  examined  him,  ana 
also  tbe  general  manager,  who  gave  evidence  on 
the  question  of  his  authority.    Before  considering 
the  effect  of  this  evidence,  it  will  be  convenient  to 
refer  to  the  series  of  authorities  cited  at  the  bar. 
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Tbe^  all  related  to  the  liability  of  railway  com- 
panies for  wrongful  arrests  by  their  servantn.  In 
each  of  the  two  earliest  cases,  The  Eastern 
Counties  Bailway  Oom/pany  v.  Broom  (6  Ex.  314), 
and  Boe  v.  The  Bvrhenhead,  Sfc,  Bailwouy  Company 
(7  Ex.  36),  the  plaintiff,  who  had  been  arrested  at 
a  station  for  refusal  to  pay  the  fare  demanded, 
brought  an  action  for  false  imprisonment.  In 
both  the  question  arose  as  to  the  authority  of  the 
officers  at  the  station  to  make  the  arrest,  and  in 
both  it  was  held  there  was  not  sufficient  evidence 
of  such  authority  to  go  to  the  jury.  The  decision 
in  the  first  of  these  cases,  upon  the  insufficiency 
of  the  evidence  for  the  consideration  of  the  jury, 
is  scarcely  consistent  with  later  authorities.  In 
the  last  of  them,  Parke,  B.  thought  there  was  no 
proof  that  the  servant  "had  ever  received  any 
general  authority  from  the  company  to  arrest  any 
person  who  did  not  pay  his  fare,  nor  was  there 
any  evidence  of  any  coarse  of  dealing  to  show 
that,  as  a  servant  of  the  company,  he  was  autho- 
rised to  make  any  arrest  on  their  behalf."  In  the 
later  cases  a  more  particular  inquiry  was  made 
into  the  character  of  the  employment  of  the  officer, 
whose  acts  were  in  question,  and  the  nature  of 
the  duties  entrusted  to  him.  In  OoWt,  The  Great 
Northern  Bailway  Company  (3  El.  &  El.  672; 
3  L.  T.  Bep.  N.  S.  850)  the  plaintiff  had  been 
arrested  for  travelling  on  the  line  without  a  proper 
ticket  by  an  inspector  of  the  company  acting 
nnder  the  direction  of  the  superintendent  of  the 
station.  By  the  Kail  wry  Glauses  Act  (10  Yiot. 
0.  20),  s.  8,  a  penalty  is  imposed  on  any  person 
travelling  on  a  railway  without  having  paid  his 
fare,  with  intent  to  defraud,  and  power  is  given 
to  all  officers  and  servants  on  behalf  of  the 
company*  to  apprehend  such  persons.  There 
was  evidence  that  the  superintendent  was  the 
person  in  supreme  authority  at  the  station,  and 
the  jury  having  found  for  the  plaintiff,  the  court 
refused  to  set  aside  the  verdict,  on  the  ground 
that  there  was  no  evidence  for  their  consideration. 
Blackburn,  J.,  in  delivering  the  judgment  of  the 
court,  observes :  "  The  court  thonght  that,  as  from 
the  nature  of  the  case  the  question  whether  a  par- 
ticular passenger  should  be  arrested  or  not  must 
be  made  without  delay,  and  as  the  case  may  not  be 
of  unfrequent  occurrence,  it  was  a  reasonable 
inference  that  in  the  conduct  of  their  business  the 
company  should  have  on  the  spot  officers  with 
authority  to  determine,  without  the  delay  attend- 
ing OB  convening  the  directors,  whether  a  person 
accused  of  this  offence  should  be  apprehended." 
And  the  court  held  there  was  evidence  for  the 
jury  that  the  persons  who  apprehended  the  plain- 
tiff had  such  authority,  observing  that  it  was  diffi- 
cult  to  see  why  the  company  paid  the  police  if  the 
inspector  of  their  police  was  not  to  act  for  them 
to  this  extent.  This  case  turns  therefore  on  the 
considerations  that  the  summary  power  of  appre- 
hension given  for  the  protection  of  the  company 
could  only  be  exercised  (practically)  on  the  spot, 
and  instantly,  and  that  the  officers  who  acted  were 
the  fittest  and  indeed  the  only  representatives  of 
the  company  on  the  spot  who  could  exercise  it, 
and  upon  these  considerations  it  was  held  that  the 
jury  might  infer  the  necessary  authority.  In  the 
later  case  of  Edwards  v.  London  and  North- 
western Bailway  Company  (L.  Bep.  5  0.  P.  445 ; 
22  L.  T.  Bep.  K  S.  656),  it  was  held  that  there 
was  no  evidence  of  the  officer  who  had  jaade  the 
arrest  having  such  authority.    There  a  foreman 


porter  who  had  the  superintendence  of  the  station 
yard  in  the  absence  of  the  station-master,  gave 
the  plaintiff  into  custody  on  a  charge  of  stealing 
timber  which  the  foreman  porter  suspected  to  be 
the  property  of  the  company.  The  timber  was  in 
a  van  at  the  station.  It  did  not  appear  that  any 
timber  was  in  the  special  charge  of  the  forenum. 
The  plaintiff  was  well  known,  and  in  fact  a  gate- 
man  in  the  service  of  the  company.  It  waj  held 
that  there  was  no  evidence  of  implied  authority 
arising  from  the  foreman's  position  to  give  into 
custody  persoDS  whom  he  might  suspect  to  have 
stolen  the  company's  goods.  The  apprehension 
in  this  case  was  not  in  pursuance  of  any  special 
duty  entrusted  to  the  servant,  to  enforce  laws 
or  bye-laws.  The  court  recognised  the  distinction 
that  in  the  case  of  such  a  duty,  authority  might 
under  certain  circumstances  be  presumed,  but 
held  that  the  general  authority  sought  to  be 
inferred  from  the  position  of  the  foreman  oould 
not  be  so  presumed.  Other  deoisic»ns  adopt  this 
distinction.  In  Moore  v.  Metropolitan  Baihoajf 
Company  (L.  Bep.,  8  Q.  B.  36 ;  25  L.  T.  Bep.  N.S. 
951),  the  facts  of  the  case  were  held  to  bring  it 
within  the  authority  of  Chf  v.  The  Great  Western 
Bailway  Company,  The  case  of  Potdton  v.  The 
South'  Western  Bailway  Company  (L.  Bep.  2  Q.  B. 
534 ;  17  L.  T.  Bep.  N.  S.  11)  was  a  peculiar  one. 
The  station-master  had  arrested  the  plaintiff  for 
non  payment,  not  of  his  own  fare,  but  that  of  his 
horse;  the  law  giving  power  to  detain  only  for  the 
former.  Although  it  appeared  that  the  station- 
master  acted  in  the  belief  that  the  law  authorised 
the  arrest,  and  that  he  was  protecting  the  interests 
of  the  company,  it  was  held  that  his  act  was  not 
within  the  scope  of  his  authority,  since  it  could 
not  be  inferred  that  the  company  had  anthori&ed 
him  to  do  an  act  which  under  no  circum- 
stances could  be  lawful,  and  which  they  had 
no  power  to  do  themselves.  A  question  in 
some  respects  similar  arose  in  AUen  v.  The 
London  and  South-Westem  Bailway  Company 
(L.  Bep.  6  Q.  B.  65 ;  23  L.  T.  Bep.  N.  S.  612). 
It  is  to  be  observed  that  although  in  both  these 
cases  the  defendants  happened  to  be  railway  com- 
panies, the  questions  involved  in  them  might 
equally  arise  in  the  ca^e  of  other  masters.  In  the 
last  it  appeared  that  a  clerk  whose  duty  it  was  to 
issue  tickets  and  put  the  money  received  in  a  till, 
which  was  kept  under  bin  charge,  having  given 
some  money  in  change  to  the  plaintiff,  who 
objected  to  one  of  the  coins,  a  dispute  arose,  and 
the  plaintiff,  it  was  alleged,  put  his  hand  into  the 
till.  The  clerk  thereupon  seized  the  plaintiff  and 
gave  him  into  custody,  and  the  next  morning 
charged  him  before  a  magistrate  with  feloniously 
attempting  to  rob  the  till.  Blackburn,  J.,  who 
tried  the  cause,  left  it  to  the  jury  to  say  whether 
the  clerk  acted  for  his  own  ends  and  oat  of  spite 
in  consequence  of  the  dispute,  or  whether  he  acted 
in  furtherance,  as  he  supposed,  of  the  interests  of 
his  employers  to  protect  their  property.  The 
jury  found  that  the  clerk  was  acting  in  defence  of 
the  company's  property,  and  returned  a  verdict 
for  the  plaintiff.  The  court  set  this  verdict  aside 
and  entered  a  nonsuit.  It  does  not  appear  whe- 
ther the  clerk  when  he  gave  the  plaintiff  into 
custody  believed  or  suspected  that  he  had  actually 
taken  any  money,  though  the  finding  of  the  juty 
affords  an  inference  tJbat  he  acted  under  that 
belief.  The  charge  however  was  for  the  attempt 
only,  and  the  decision  assumed  there  had  been  no 
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more  than  an  attempt.    Blackburn,  J.  put  two 
oases,  as  sapposed  cases  only,  and  his  so  putting 
them  shows  how  little  qaestions  of  this  kind  have 
been  before  the  courts.    He  said  he  was  disposed 
to  think  that  if  a  servant  in  charge  of  monej 
found  another  attempting  to  steal  it,  and  could 
pot  prevent  him  otherwise  than  by  taking  him 
into  custody,  he  might  have  an  implied  authority 
to  arrest  him,  or  if  he  had  reason  to  believe  that 
the  money  had  been  actually  stolen,  and  he  could 
get  it  back  by  taking  the  thief  into  custody,  that 
also  might  be  within  the  authority  of  the  person 
in  charge  of  it.      The  learned  jud^e,  however, 
declined  to  pronounce  a  decided  opinion  on  these 
cases,  and  held  that  there  was  clearly  no  implied 
authority  to  give  the  plaintiff  into  custody  for  an 
attempt  to  steal  which  had  failed.     In  none  of 
the  cases  referred  to  did  the  question  of    the 
authority  of  a  manager  or  agent  entrusted  with 
the  general  conduct  of  his  master's  business  arise. 
They  were  all  cases  of  particular  agencies  where 
the  agents  had  been  appointed  to  a  special  sphere 
of  duty.    The  result  of  the  decisions  in  all  these 
oases  is  that  the  authority  to  arrest  offenders  was 
only  implied  where  the  duties  which  the  officer 
was  employed  to  discharge  could  not  be  efficiently 
performed  for  the  benefit  of  his  employer,  unless 
DO  had  the  power  to  apprehend  offenders  promptly 
on   the    spot ;    though    it    was    suggested    that 
possibly  a  like  authority  might  be  implied  in  the 
supposed  oases  of  a  servant  in  charge  of   his 
master's  property  arresting  a  man  who  he  had 
reason  to  believe  was  attempting  to  steal,  or  had 
actually  stolen  it.     In  the  latter  of  these  cases 
it  is  part  of  the  supposition  that  the  property 
might  be  got  back  by  the  arrest,  but  in  such  a 
case  the  time,  place,  and  opportunity  of  consulting 
the  employer   before  acting  would  be  material 
circumstances  to  be  considered  in  determining 
the  question  of  authority.     The  liability  of  the 
bank  in  this  case  must  rest  either  on  the  ground 
of  some  general  authority  in  the  acting  manager 
to  prosecute  on  behalf  of  the  bank,  or  on  a  par- 
ticular authority  so  to  act  in  cases  of  emergency. 
The  duties  of  a  bank  manager  would  usually  be  to 
conduct  banking  business  on  behalf  of  his  em- 
ployers, and  when  be  is  found  so  acting,  what  is 
done  by  him  in  the  way  of  ordinary  bankmg  trans- 
actions may  be  presumed,  until  the  contrary  is 
shown,  to  be  within  the  scope  of  his  authority ; 
and  his  employers  would  be  liable  for  his  mis- 
takes, and,  under  some  circumstances,  for  his 
frauds,  in    the    management   of    such    business 
{Mackwy  v.  The  Oommerdal  Bank  of  New  Bruns' 
wick,  L.  Eep.  6  P.  0.  394;  30  L.  T.  Rep.  N.  S.  180). 
But  the  arrest,  and  still   less  the  prosecution  of 
offenders,  is  not  within  the  ordinary  routine  of 
barking  business,   and  when  the  question  of  a 
manager's  authority  in  such  a  case  arises,  it  is 
essential  to  inquire  carefully  into  his  position  and 
duties.    These  may,  and  in  practice  do,  vary  con- 
siderably.   In  the  case  of  a  chief  or  general  man- 
ager, invested  with  general  sup>er vision  and  power 
of  control,  such   an   authority    in    certain  cases 
affecting  the  property  of  the  bank  might  be  pre- 
sumed from    his    position    to  belong  to  him,  at 
least  in  the  absence  of  the  directors.    The  same 
presumption  might  arise    in  the  instance  of  a 
mana^r  conducting  the  business  of  a  branch  bank 
at  a  distance  from  the  head  office  and  the  board  of 
directors.    But  whatever   may    be    the  case  in 
instances  of  this  kind,  their  Lordships  think  that 


such  a  presumption  cannot  properly  be  made  from 
the  evidence  given  at  the  trial  as  to  the  position 
held    by    Mr.    Wilkinson.    It    appears  that  the 
board  of  directors  held  their  meetings  at  the  bank 
office,  and  the  general  manager,  Mr.  Bmith,  also 
sat  there ;  and  the  clear  inference  Irom  the  evi- 
dence (if  believed)  is  that  the  acting  manager  was 
subordinate  to  the  general  manager,  and  that  the 
latter  was,  as  he  presumably  would  De,  subject  to 
the  superior  authority  of  the  directors.      Sup- 
posing this  to  be  so  (and  if  the  firsts  were  dis- 
puted, the  opinion  of  the  jury  should  have  been 
taken  upon  them),  their  Lordships  think  it  cannot 
be  presumed,  from  his  position  alone,  that  the 
acting  manager  had  general  authority  to  prosecute 
on  behalf  of  the  bank,  and  therefore  that  evidenoe 
was  required  to  show  that  such  a  power  was 
within  the  scope  of  the  duties  and  class  of  acts  he 
was  authorised  to  perform.    The  plaintiff  offered 
no  evidence  whatever  on  this  point ;  and  the  testi- 
mony of  the  two  managers  directly  negatives  the 
possession  of  such  a  power  by  the  acting  manager. 
Their  statements    at  the  most    raise  the  ques- 
tion   whether    Wilkinson   had   authority  so    to 
act   in  cases    of   emergency,    where   immediate 
action  is     required,     and     the    opportunity    of 
arresting  the  offender  might  bo  lost  if  referenoe 
was  made  to  the  general  manager  or  the  directors. 
C-ranting  that  these  statements  afford  some  proof 
of  such  an  authority,  the  further  question  would 
arise  whether  there  is  evidence  that  an  emergency 
in  fact  occurred.    An  authority  to  be  ezercided 
only  in  cases  of  emergency,  and  derived  from  the 
exigency  of  the  occasion,  is  evidently  a  limited 
one,  and  before  it  can  arise  a  state  of  facts  must 
exist  which  shows  that  such  exiseuoy  is  present, 
or  from  which  it  might  reasonably  be  supposed  to 
be  present.    If  a  general  authority  is  proved,  it  is 
enough  to  show,  commonly,  that  the  agent  was 
acting  in  what  he  did  on  behalf  of  his  prindpaL 
But  in  the  case  of  such  a  limited  authority  as  that 
referred  to,  the  question  whether  the  emergency 
existed,  or  might  reasonably  have  been  supposed 
to  exbt,  arises  for  decision;  and  that  question 
raises  issues  beyond  the  mere  fact  that  the  agent 
acted  on  behalf  of  and  in  the  supposed  interest 
of  the  principal ;  were  it  otherwise,  the  special 
authority  would  be  equivalent  to  a  general  one. 
What  then  was   the  situation  when   these  un- 
warrantable proceedings  took  place  P    It  cannot 
possibly  be  considered  that  it  raised  a  case  of 
emergency     requiring     immediate     action     by 
criminal  proceedings  against   a   person  in    the 
plaintiffs'  position,  or  afforded  reasonable  ground 
for  supposing  that  such  a  case  had  arisen.    There 
was  no  necessity  for  immediate  action,  nor  was 
immediate  action  in  fact  taken.    The  plaintiff  was 
not  at  once  given  into  custody,  but  an  information 
was  laid  before  a  magistrate,  and  when  he  very 
properly  refused  a  warrant  to  apprehend  him,  the 
summons  complained  of  was  taken    out   when 
there  could  evidently  be  no  urgency  either  to 
obtain  or  serve  it.    It  was  obviously  an  attempt 
of  the  notaries  and  solicitors  to  recover  the  bill 
by  means  which  were  thought  by  them  to  bo  more 
effectual  for  the  purpose  than  civil  proceedings 
would  be.    Their  Ix)rdships  therefore  think,  upon 
facts  which   appear   upon   the   evidenoe    to  be 
beyond  dispute,  that  there  was  no  necessity  or 
apparent    necessity   for   immediate  action    from 
which  authority  in  the  acting  manager  to  instruct 
the  solicitors  (if  he  he  really  did  instruct  them)  to 
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take  these  proceedings  on  behalf  of   the  bank 
oonld    be  inferred.      It  is  to  be  obeerred  also 
that    the     bill    in    question     was    not    nnder 
Wilkinson's    special    charge.      He    says    "  the 
matter  was  not  in  his  department,      it  was  a 
branch    business ;    the    general    manager    takes 
that."     There  being  then  no  evidence   of   any 
emergency,  the  case  in  their  Lordships'  view  is 
brought  to  the  issue  that  the  bank  would  not  be 
liable  for  the  acts  of  Wilkinson  unless  it  could  be 
established  that  he  had  some  general  authority  to 
institute  criminal  proceedings.    They  hare  already 
said  that  they  think  such  an  authority  cannot  be 
inferred  from  his  position  alone  as  it  appears  upon 
the  evidence,  and  that  the  direction  of  the  learned 
judge  was  wrong.    The  verdict  therefore  cannot 
stand.    In  case  the  action  should  be  again  tried, 
the  jury  should  be  told,  if  the  evidence  on  the 
point  should  be  to  the  same  effect  as  on  the  first 
trial,  that  the  facts  do  not  present  a  case  of  emer- 
gency, or  apparent  emergency,  from  which  autho- 
rity could  be  derived,  and  consequently  that  the 
bonk  would  not  be  liable  for  the  act  in  question 
unless  it  is  proved,  or  can  be  inferred  from  the 
evidence,    that    general    authority    to  proeecnte 
offenders  for  stealing  the  bank's  property  con- 
nected  with    its    business    at    Sydney,   without 
consulting  the  general  manager  or  the  board  of 
directors,  was  within  the  scope  of    Wilkinson's 
employment  and  duties,  and  the  powers  entrusted 
to  him  in  relation  thereto.    The  question  whether 
Wilkinson  in  fact  authorised    the  solicitors   to 
prosecute  the  plaintiff  will  of  course  be  open  on 
the  second  trii^.    In  the  result  their  Lordships 
will  humbly  advise  Her  Majesty  to  reverse  the 
judgment  of  the  Supreme  Court  discharging  the 
rule,  and  to  direct  that  the  rule  be  made  absolute 
for  a  new  trial.    The  respondent  must  pay  the 
costs  of  this  appeal. 

Solicitors  for  the  appellants,  Waltone,  Buhh,  and 
Walton, 

Solicitor  for  the  respondent,  W,  E.  Oatty 
Jones, 


Suprmt  Cotttl  flf  lultrkaturt 


COURT    OF   APPEAL. 


SITTINGS  AT  WESTMINSTEB. 

Feh.  27  and  March  22,  1879. 

(Before    Bbbtt,    Cotton,    and   Thesioeb    L.J  J.) 

GiBDLBSTOKB  V.   ThB    BbIOHTOX  AqUABIUM 

Company,  (a) 

Profanation  of  the  Lord' s-day— 21  Oeo,  3,  c.49, 
88,  1,^  4. — Action  for  penalties  —  Covin  and 
collueion. 

A  judgment  recovered  in  an  action  by  arrangement 
between  tlis  parties  in  order  to  protect  the  offenders 
against  bond  fide  actions  for  the  penalties  is 
covinous  and  collusive. 

The  plaintiff  sued  the  dpjendants  to  recover  a 
penalty  under  21  Oeo.  3,  c.49,  s,  1.  for  keeping 
open  the  Brighton  Aquarium  on  a  Sunday,  loth 
Aug.  Subsequently  to  the  issuing  of  the  writ  in 
the  plaintiffs  action,  the  soliciL/r  of  the  defendants 
obtained  permission  from  one  R.  to  instruct  a 
solicitor  to  bring  an  action  in  B*s  name  for  penal- 

(a)  B«poited  by  P.  B.  HuTCxnm,  Ea<^,  Buriiifenr4it.riaw.        1 


ties  inctMrred  for  keeping  ike  Aquarium  open  on  the 
Ibth  Aug,  and  the  several  Sundays  intervenmg 
between  thai  date  and  the  7th  Oct.;  it  being 
understood  that  B,  should  not  issue  emeeutUm  or 
daim  the  penalties,  but  that  the  company  might 
do  what  tMy  pjsased  with  the  judgment  so  to  be 
obtained  in  a,*s  name.  At  the  time  of  maJdng 
this  arrangement  neither  B,  nor  the  solicitor  to 
the  company  were  aware  of  the  plaintiff* s  action. 
The  object  of  the  arrangement  with  R,  was  to  pre 
tect  the  company  against  any  a^ion  which  might 
be  brotAght  for  any  of  the  several  penalties,  and 
clso  to  obtain  as  early  as  possible  a  remission  of 
the  penalties  by  the  Home  Secretary  under  384^39 
Vid,  c,  80.  E.  had  nothing  more  to  do  with  ike 
action  brought  in  his  name.  Judgment  was 
signed  by  default  on  2Sth  Oct,  This  judgment 
the  defendants  pleaded  in  bar  of  the  plaintiffs 
action,  and  the  plaintiff  replied  thai  the  judg^ 
ment  was  obtained  by  covin  and  eoUusion. 

Held,  that  the  judgment  obtained  under  B.*s  name 
was  no  bar  to  plaintiffs  action,  because  it  woe  in 
reality  no  judgment,  as  B,  was  only  a  nominal 
plaintiff  and  the  plaintiff  and  defendants  were 
in  substance  identical. 

And  per  Cotton  and  Thesiger,  L,JJ,,  that,  inas' 
m,uch  as  the  resvU  of  the  proceedings  in  BJs  action 
was  to  defraud  and  prejudice  a  third  party,  the 
judgment  could  not  os  a  bar  to  plaiixtiff^s  action^ 
being  covinous  and  collusive. 

This  was  an  appeal  by  the  defendants  from  a 
judgment  of  the  Exchequer  Division,  in  an  acbioii 
to  recover  a  penalty  under  21  Geo.  3,  49.  The 
facts  (a)  are  stated  as  far  as  material  in  the  report 
of  the  proceedings  in  tne  court  beloiv  (reported 
38  L.  T.  Eep.  N.  S.  358 ;  1.  Bep.  3  Ex.  Div.  p.  137). 
and  in  the  judgment  of  Cotton,  L.J. 

0,  Bussell,  Q.C.  and  0,  F.  MacdoneU  (MbJftllan 
with  them)  for  the  appellants. — ^The  true  defi- 
nition of  covin  is  *'  a  secret  assent  determined 
in  the  hearts  of  two  or  more  to  the  de- 
frauding and  prejudice  of  another"  (Co.  Lit. 
357  a).  Therefore,  such  a  plea  as  this  cannot  be 
established  without  proving  fraud,  which  is  also 
implied  in  the  word  collusibn.  Covin  and  col- 
lusion are  made  penal  by  stat.  4  Hen.  7,  c.  20,  and 
therefore  the  plaintiff  who  alleges  them  must 
prove  as  strictly  as  upon  an  indictment,  and  he 
must  prove  these  ingredients,  none  of  which  are 
present  here,  viz,  two  parties  (Tresham*s  case 
9  Bep.  195);  fraud  essential  {Meddoweroft  ▼. 
Huguenin)  (4  Moo.  P.C.  386) ;  prejudice  to  third 
party.  If  two  persons  take  a  case  by  consent, 
and  on  proper   materials,  this  is  not  collusive: 

Snaw  V.  Oould,  L.  Bep.  8  H.  L.  55 ; 
Dcmegal  v.  Donegal,  3  Phill.  £oo.  Cas.  601. 

(a)  By  21  Oeo.  8,  o.  48,  8.1,  "  Any  house,  room,  or 
other  plaoe  whioh  shall  be  opened  or  used  far  paUie 
entertainment  or  Amusement  .  .  .  upon  any  part  of  the 
Lord'e-day,  called  Sunday,  and  to  which  persons  diall 
be  admitted  by  the  payment  of  money,  or  by  tiolnte 
sold  for  money,  ahall  be  deemed  a  diaorderlj  house  or 
plaoe ;  and  the  keeper  of  andi  house,  room,  or  place 
shall  forfeit  the  sum  of  2001.  for  every  day  that  such 
house  room,  or  nlaoe  shall  be  o  fcnad  or  used  as  afore- 
said on  the  Lord*s-day  to  such  person  as  will  sue  for  tiie 


6y38&S9yict.o.80,  s.  l,<*ItBhaUbelawful  for  her 
Majesty  to  remit  in  whole  or  in  part  any  penalty,  fina,  or 
forfeiture  imposed  or  reoovered  for  any  offenoe  under 
the  said  Act;"  21  Oeo.  8,  o.  49,  "Whether  on  indiot- 
ment,  information,  or  summary  conviction,  or  by  aotioa, 
or  any  other  prooess." 
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Seoundly,  the  role  that  the  first  writ  in  point  of 
date  aoqaires  a  vested  ri^ht  is  repealed  by  im- 
plication by  the  Uniformity  of  Process  Act  (2 
WilL  4,  o.  39).  Bat  even  if  the  rale  did  exist,  the 
plaintiff  ooald  not  avail  himself  of  it,  because  his 
writ  does  not  specify  for  what  Sunday  he  saes. 
They  also  cited 

Perry  t.  Meddoweroft,  10  Beay.  122 ; 
Qarth  T.  Gottan,  3  Atk.  756 ; 
Hutchinson  v.  Thomas,  2  Lev.  141 ; 
£barry'«  e<M0,  5  Bep.  123 ; 
Conib*  Y.  Pitt,  8  Barr.  1423 ; 
Yiner's  Abr.  VI.  p.  475. 

Sir  Eardinge  Oiffard  (Solioitor-General),  Waddy, 

?^G.,  and  Boe<mquet  for  the  respondents. — 
here  can  be  no  question  that  the  15th  Aug. 
was  the  day  in  respect  of  which  the  plaintiff 
sned,  and  the  point  was  not  taken  at  the  trial. 
Covin  does  not  ex  vi  termini  require  two  parties. 
It  is  enongh  that  the  action  was  not  brougnt  bond 
fids  for  the  purpose  of  recovering  the  pemdties, 
and  it  is  immaterial  that  the  motives  of  the  parties 
were  in  other  respects  good.  Here  Bolfe  was 
merely  nominal  plaintiff,  and  for  the  purpose  of 
overriding  an  Act  of  Parliament,  therefore  the 
action  was  not  bond  fide.  Protective  actions  are 
expressly  within  the  meaning  of  the  statute  of 
Hen.  7,  and  for  this  purpose  it  is  enough  that 
there  was  an  agreement  that  no  penalty  should  be 
recovered.  The  priority  of  respondent's  writ 
makes  him  entitled,  and  the  company  should  have 
pleaded  this  against  plaintiff.    He  cited 

Chanoer'a  Prologue ; 

Year  Books,  38  Hen.  YI.  Mich.  Term,  No.  26,  p.  19. 

MacdoneU  in  reply. 

March  22. — The  following  judgments  were  deli- 
▼ered. 

Bbbtt,  L.J. — This  case  was  tried  before  Gleasby, 
B.,  and  it  seems  to  me  that  his  direction  to  the 
jury  amounted  to  this,  that  they  might  find  that 
the  previous  judaraent  which  had  been  obtained 
had  no  effect,  although  they  might  be  of  opinion 
that  there  was  no  fraud.  The  Exchequer  Divi- 
sion, after  the  jury  had  found  a  verdict  for  the 
plaintiff,  confirmed  this  ruling.  Now  if  it  were 
necessary,  in  order  to  support  the  judgment  of  the 
court  below,  to  sav  that  there  had  been  any  fraud, 
or  anything  which  could  be  called  fraud,  on  the 
part  of  anyone,  I  could  not  agree  to  that,  for  in 
my  opinion  there  was  not  a  symptom  of  any  fraud, 
but  what  was  done  was  an  honest  transaction,  and 
there  was  no  harm  in  it  morally.  There  was  a 
division  of  opinion  among  different  people  as  to 
the  propriety  of  suing  for  and  recovering  the 
penalties  imposed  by  this  Act  of  Parliament,  and 
that  being  so,  the  solicitor  for  the  def  ^  ndants  re- 
quested a  person,  to  whose  mind  it  appeared  that 
the  penalties  ought  not  to  be  recovered,  to  sue 
the  aefendants  for  a  penalry  under  the  Act.  He 
had  tv^o  intentions  in  so  doing,  first,  that  the 
judgment  which  he  recovered  should  be  an  answer 
to  any  other  action  «?hich  might  be  brought 
agaiist  the  defendants  for  the  same  cause ;  and, 
secondly,  that  the  Home  Secretary  might  remit 
the  penalty  which  the  defendants  had  incurred. 
Neitner  object  was  illegal  or  immoral ;  what  was 
done  was  done  for  the  purpose  of  protecting  the 
company.  It  was  not  shewn  that  the  person  who 
sued  the  defendants  at  the  request  of  their  soli- 
citor knew  that  the  other  action  had  been  oom- 
menoed,  but  in  my  opinion  that  would  be  imma- 


terial. I  think  the  defect  was  brought  about  by 
the  over  caution  of  the  defendant's  solicitor, 
for,  if  Bolfe  had  instructed  some  other  soli- 
citor, and  had  sued  the  defendants,  although 
he  might  have  been  bound  in  honour  not  to 
exact  the  penalty  when  he  had  obtained  judg- 
ment for  it,  I  tbink  there  would  have  been  no 
covin  and  collusion.  But  the  defendants'  solicitor 
requested  Bolfe  to  allow  him  (the  defendants' 
solicitor)  to  bring  the  action,  using  Bolfe's  name  as 
plaintiff ;  but  Bolfe  had  no  control  over  the  pro- 
ceedings, and  did  not  instruct  any  one  to  act  on 
his  behalf,  but  only  lent  his  name  for  the  purpose 
of  the  action.  This  shows,  in  my  mind,  that  the 
suggested  plaintiff,  Bolfe,  was  really  no  plaintiff  at 
all,  but  that  the  company  were  in  reality  both  plain- 
tiffs and  defendants.  Therefore,  although  in  form 
.•  there  is  a  judgment,  there  is  in  reality  no  judgment 
whatever.  If  the  plaintiff  in  this  case  had  pleaded 
in  reply,  not  that  there  was  covin  and  collusion, 
but  had  pleaded  a  reply  in  which  the  facts  were 
stated,  it  would  have  been  shown  that  there  was 
no  judgment  which  could  be  held  to  be  valid. 
Therefore  I  am  of  opinion  that  there  was  no  judg- 
ment, and  on  that  ground  alone  I  am  a  party  to 
afiSrming  this  decision. 

Cotton,  L.J. — This  was  a  motion  by  the  defen- 
dants by  way  of  appeal  from  the  decision  of  the 
Exchequer  Division  for  a  new  trial  on  the  ground  of 
misdirection  by  the  judge  before  whom  the  case 
was  tried.  The  action  was  to  recover  a  penalty 
under  the  Act  21  Geo.  3,  c.  49.  This  Act  makes 
the  penalty  a  debt  due  to  the  person  who  sues  for 
it.  The  defendants  pleaded  a  judgment  in  respect 
of  the  same  offence,  that  is,  keeping  open  the 
Aquarium  on  Sunday  the  15th  of  August  obtained 
at  the  suit  of  Bolfe.  The  plaintiff  replied  that 
the  judgment  was  obtained  by  covin  and  collusion, 
and  the  jury  found  for  the  plaintiff  on  this  issue, 
and  there  was  a  verdict  and  judgment  for  the 
plaintiff.  There  was  an  application  to  the  Ex- 
chequer Division  for  a  new  trial,  but  that  court 
refused  to  interfere,  hence  the  anneal  to  us.  This 
action  was  commenced  on  the  17th  Aug.  1875. 
There  was  evidence  at  the  trial,  that  in  October 
the  solicitor  of  the  defendants  saw  Bolfe,  and 
that  at  his  request  Bolfe  authorised  him 
to  commence  in  the  name  of  Bolfe  an  action 
against  the  company  for  penalties  incurred  for 
keeping  open  the  Aquarium  on  the  15th  Aug. 
and  on  the  Sundays  intervening  between  that  day 
and  the  20th  Oct.,  that  the  solicitor  of  the 
company  accordingly  instructed  the  solicitor  who 
appeared  on  the  record  for  Bolfe,  that  this  solicitor 
received  no  instructions  in  the  matter  from  Bolfe, 
that  on  the  28ch  Oct.  the  company  suffered 
judgment  by  default,  that  this  judgment  had 
never  been  enforced,  and  that  although  there  was 
no  positive  agreement  that  the  judgment  should 
net  be  enforced  against  the  company,  there  was  an 
honourable  understanding  between  Bolfe  and  the 
company  that  the  action  brought  in  his  name  was 
to  be  a  protective  action,  and  that  Bolfe  should 
not  issue  execution.  One  of  the  objects  in  allow- 
ing Bolfe  to  obtain  judgment  was  to  ascertain  in 
an  action  in  which  the  plaintiff  was  not  hostile 
whether  the  Home  Secretary  would  exercise  the 
power  given  to  him  by  a  recent  Act,  of  preventing 
penalties  being  enforced,  and  it  was  proved  that  till 
after  the  judgment  pleaded  was  confessed,  neither 
Bolfe  nor  the  solicitor  who  appeared  as  his 
solicitor  on  the  record  knew  of  the  present  action. 
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On  this  evidence  the  defendants  contended  that 
Bolfe  had  no  intention  of  defeating  the  claim  of 
the  plaintiff  in  the  present  action,  and  that  his 
intention  to  protect  the  company  was  not  sufficient 
to  Bnpport  the  reply  of  covin  and  collnsion.  The 
learned  judge,  in  summing  up,  in  effect,  told  the 
jary  that  it  was  not  necessary  for  the  support  of  this 
reply  of  covin  and  collnsion  to  show  that  Bolfe 
knew  of  the  plaintiff*s  action,  that  even  though 
the  obiect  of  the  company  in  procuring  the  action 
to  be  brought  was  to  obtain  the  decision  of  the 
Home  Secretarj^,  the  judgment  would  be  one 
obtained  by  covin  and  collusion,  if  in  fact  there 
was  no  intention  to  take  out  execution,  or  other- 
wise enforce  the  judgment,  and  if  the  intention 
was  to  protect  the  company.  The  jury  on  this 
direction  found  for  the  plaintiff,  and  T  am  of  opinion 
that  there  was  no  misdirection,  and  thst  there 
was  ample  evidence  to  support  the  verdict.  There 
was  much  argument  before  us  as  to  the  meaning 
of  the  word  oovin.  It  may  be  assumed  that  the 
meaning  of  the  reply  is  that  the  judgment  was  ob- 
tained by  an  agreement  between  Bolfe  and  the 
defendants  the  company.  For  even  if  the  word  covin 
does  not  of  itself  import  an  agreement  between 
two,  covin  and  collusion  do.  I  am  also  of  opinion 
that  to  make  un  agreement  covinous,  there  must 
be  something  in  it  which  in  the  view  of  the  law  is 
deceit.  Now,  in  an  action  for  penalties  the  plaintiff 
is,  ordinarily  and  in  the  absence  of  agreement 
between  him  and  the  defendant,  a  person  inde- 
pendent of  and  adverse  to  the  defendant,  seeking 
to  obtain  a  judgment  as  a  means  of  enforcing  for 
his  own  benefit  payment  of  the  penaJty.  If 
in  such  an  action,  though  the  plaintiff  is  appa- 
rently independent  of  the  defendant,  he  has  by 
agreement  with  the  defendant  allowed  his  name 
to  be  used  as  plaintiff,  and  authorised  the  defen- 
dant, or  his  solicitor,  to  instruct  a  solicitor  to  act 
for  him,  the  nominal  plaintiff,  and  there  is  an 
agreement,  or  understanding,  that  judgment  in 
the  action  shall  not  be  enforced,  but  used  as  a  pro- 
tection to  the  defendant  against  other  actions, 
either  already  brought,  or  which  may  be  brought, 
to  recover  a  penalty  given  by  statute;  then 
the  action  is  one  in  which  the  company  are  in 
substance  both  plaintiffs  and  defendants,  and 
this  agreement  or  arrangement  is  an  agreement  or 
arrangement  that  the  position  of  the  parties  to 
the  action,  apparently  hostile,  shall  be  friendly; 
that  the  action  and  judgment,  which  purport  to  be 
an  attack  on,  shall  in  fact  be  a  protection  to  the 
defendant,  an  agreement  that  the  reality  shall  be 
different  from  what  is  represented.  This,  in  my 
opinion  is,  even  in  the  absence  of  any  intent  to 
defraud,  deceit,  and,  in  ray  opinion,  though  the 
agreement  or  arrangement  be  not  legally 
binding,  the  judgment  coniesaed  or  obtained 
under  it  will  have  been  obtained  by  covin  and 
collusion,  and  cannot  be  relied  on  by  the 
defendant  in  answer  to  an  action  in  respect 
of  the  same  matter  brought  by  any  other 
person,  and  the  learned  judge  so  directed 
the  jury.  It  was  urged  npon  us  that,  to  support 
the  reply  of  covin  and  collusion,  it  wan  necessary 
that  the  agreement  should  be  intended  to  deprive 
or  defraud  the  plaintiff  in  the  present  action  of  his 
claim,  that  Bolfe  had  no  such  intention,  and  that 
neither  he  nor  his  solicitor  knew  of  the  present 
action  till  after  judgment  was  confessed  in  B<)lfe's 
action.  9ut  it  was  stated  by  the  solicitor  of  the 
iefendants  that    the  object  of  the  action  com- 


menced in*  Bolfe's  name  was  to  protect  the  de- 
fendants, that  is,  to  defeat  the  claim  of  any  person 
who  might  endeavour  to  obtain  judgment  for 
penalties  for  keeping  open  the  aquarium  on  any 
Sunday  covered  by  Bolfe's  action,  and,  if  so,  in 
law  the  parties  to  the  agreement  must  be  con- 
sidered to  have  intended  to  defeat  the  claim  of  the 
plaintiff  as  one  of  the  general  body  against  whose 
claims  Bolfe's  action  was  intended  to  protect  the 
defendants.  It  was  strongly  pressed  in  support 
of  the  appeal  that  the  object  of  Bolfe's  action  was 
to  obtain  a  judgment  on  which  the  decision  of  the 
Home  Secretary  could  be  taken  as  to  the  course 
which  he  would  adopt,  and  that  this  was  disregarded 
by  Gleasby,  B.  In  my  opinion  he  was  right  in  so 
doing.  I*j  is  unnecessary  to  consider  whether  the 
intention  to  apply  to  the  Home  Secretary,  as  if 
Bolfe  were  an  independent  plaintiff,  seeking  to 
enforce  payment  of  the  penalties,  while  in  fact 
he  was,  as  plaintiff  in  the  action,  a  mere  name 
used  by  the  company,  by  means  of  which  name 
the  company  had  obtained  a  judgment  for  their 
own  protection,  was  not  of  itself  an  argu- 
ment against  the  validity  of  that  judgment. 
But  the  circumstance  that  one  ot  the  objects  was 
to  apply  to  and  obtain  the  decision  of  the  Home 
Secretary  does  not,  in  my  opinion,  make  the  judg- 
ment loss  covinous  and  collusive  if  it  was  obtained 
in  an  action  in  which  there  was  not  any  rial 
plaintiff,  and  under  an  arrangement  that  it  should 
be  used,  not  to  recover  penalties  from  the 
defendants,  but  to  protect  the  defendants  from  the 
claims  of  others  who  might  probably  sue.  I  may 
add  that  the  decision  might,  independently  of  the 
grounds  to  which  J  have  already  referred,  be  sup- 
ported on  the  ground  that  in  substance  there  was 
no  judgment,  the  plaintiff  on  the  record  having 
been  under  the  circumstances  the  defendant  under 
another  name.  In  mv  opinion  the  appeal  fails, 
and  must  be  dismissed  with  costs. 

Thesigbr,  L.J.— I  also  am  of  opinion  that  the 
judgment  of  the  court  below  ought  to  be  affirmed. 
The  defendants  plead  in  bar  to  an  action  to  recover 
a  penalty,  a  judgment  in  favour  of  a  third  partv  for 
the  same  penalty.  That  judgment  was  obtained 
in  an  action  which  was  commenced  at  the  request 
of  the  defendants'  solicitor  while  the  plaintiETs 
action  was  pending,  and  was  carried  through  to 
judgment  by  the  intervention  of  a  solicitor  em- 
ployed by  the  defendants,  and  without  the  inter- 
ference, in  any  way,  of  the  nominal  plaintiff. 
It  was  an  action  not  brought  for  the  pur- 
pose of  giving  the  person  named  as  plaintiff  the 
fruits  of  it,  or  indeed  any  benefit  whatever  from 
it,  but  immediately  for  the  protection  of  the  defen- 
dants from  any  action  brought,  or  to  be  brought 
against  them  in  respect  of  the  penalties  which 
were  claimed  in  it,  and  mediatelv  for  the  purpose 
of  taking  the  Home  Secretary*s  opinion  upon  the 
point  whether  he  wculd  remit  such  penalties. 
Apart  from  any  questioH  upon  the  pleadings,  is  it 
possible  that  a  judgment  so  obtained,  and  in  such 
a  suit,  can  bar  the  pUintiff^s  action  P  Was  the 
action  in  which  it  was  obtained  in  substance  any- 
thing more  than  one  in  which  the  defendants 
were  the  real  plaintiffs  as  well  as  the  nominal 
and  real  defendants  P  I  think  not,  and  if  it  was 
not,  then  the  mere  statement  of  the  character  of 
the  action  is  a  sufficient  argument  against  the 
judgment  obtained  in  it  operating  as  a  bar  to  the 
present  action.  But  the  plaintiff  has,  in  his  re(dy 
to  the  statement  of  defence,  impeached  the  jadg- 
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ment   upon   the   speoial  Kronnd    of  covin   and 
collasion.     The    ailment,  therefore,  before  as 
has   beea    addressed    to   the  question   whether 
the  facts  of   the  case  establish  that  the  judg^ 
ment  is  so  impeachable.     In  dealing  with  this 
question,  I  assame  that  Bolfe,  when  he  assen- 
ted to    an    action  being  brought  in   his  name, 
was  unaware  of  the  fact  that  the  present  action 
had    been    commenced.      I    assume,    too,    that 
the  jury  have  negatived  fraud  in  the  sense  of  there 
having  been  a  wicked  mind  and  intent  on  the  part 
of  Bolfe  and  the  defendants,  or  either  of  them,  in 
instituting,   or   assenting    to    the    institution   of 
the    proceedings  which    led   to    the   judgment. 
I    think,  nevertheless    that    they    were  legallv 
guilty    both  of  covin    and  collusion.    Althoagn 
uie  word  "covin"  is  sometimes,  and  especiallv 
by   old  writers,  used   in  the  sense  of  a    trick 
or    contrivance    devised    by  one    person    aloue, 
I  think  that  in  a  case  like  the  present,  when  it  is 
used  in  conjunction  with  the  word  "  collusion/'  it 
does  import  a  trick  or  contrivance  planned  by 
both  the  parties  to  the  transaction  which  is  alleged 
to  be  tainted  by  it.    I  go  further,  and  take  it  to 
mean  a  trick  or  contrivance  which  must  be  proved 
to  be — using  thelantcuage  in  Co.  Litt.  357  (b) — "to 
the  defrauding  and  prej  udice  of  another."    Even  if 
we  assume  all  this,  the  contention  of  the  de- 
fendants still  appears  to  me  to  be  inadmissible. 
If  Bolfe  had  known  of  and  intended  to  defeat  the 
plaintiff's  bond  fide  action  by  permitting  a  sham 
action  to  be  brought  in  his  own  name,  it  is  clear 
that  he  would  have  been  a  part^  to  a  trick  or  con- 
trivance for  defrauding  the  plaintiff.    Prejudicing 
a  bond  fide  action  for  a  statutory  penalty  by  the 
secret  contrivance  of  a  sham  one  can  be  nothing 
less  than  defrauding.      Indeed,  it  is  hardly  dis- 
puted on  the  part  of  the  defendants  that,  under 
such  circumstances,  the  allegation  of  covin  and 
collusion    would    be    established.      But,    if    so, 
surely  the   intention   to   prejudice  or  defraud  a 
class   of  persons,  including  the  plaintiff,  must 
equally  establish    the    allegation,   although    the 
plaintiff  was  not  known  to  form  one  of  the  class 
intended  to  be  prejudiced  or  defrauded.    There  is 
legislative  authority  for  this  view;— the  stat.  4 
Hen.  7,  which  was  passed  for  the  purpose  of  pro- 
ven tiug  proceedings  taken  in  good  faith  to  recover 
penalties   being  defeated  by  sham  protective  ac- 
tions, made  punishable,  under  the  name  of  covin 
and  collusion,  such  actions,  not  only  when  bronght 
for  the  purpose  of  defeating  bo7id  fide  proceedings 
already  taken — in  other  word>,  prejudicing  a  par- 
ticular individual — but  also  of  defeating  such  pro- 
ceedings, although  not  yet  commenced — in  other 
words,  of  prejudicing  an  individual  not  yet  iden- 
tified and  known.    The  statute  also  provided  that 
such  covin  and  collusion   might   be  averred  in 
answer  to  any  plea  setting  up  a  recovery  in  a 
covinous  and  collusive  action  in  bar  to  bond  fide 
proceedings.     I  would  only  add  that,  although ,  as 
has  been  suggested,  the  motive  of  the  defendants 
and  Bolfe  in  endeavouring  to  obtain  the  decision  of 
the  Home  Secretary  as  to  the  remission  of  penalties 
may  have  been  good,  and  the  end,  the  keeping  the 
Aquarium  open  on  Sundays,  may  have   been   a 
desirable  one,  it  appears  to  me  impossible  to  hold 
with  reason  that  the  coexistence  of  such  motives 
or   such  an  end,  with   motives,  ends,  and  acts 
which}  stonding  by  themselves,  constitute  covin 
and  collusion,  can   make  this  case  any   the  less 
one  of  covin  and  collusion,  or  in  any  way  remove 
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or  lessen  the  legal  oonsequenoes  which  covin  and 
collusion  entail. 

Appeal  ditmUeed. 

Solicitors  for  defendante,  Benham  and  TindelL 
Solicitors  for  plaintiffs,  Bridgee,  SawteU,  Hey' 
woodf  and  Go,  _^_ 

Thursday,  March  27, 1879. 

(Before  Bbbtt,  Cotton,  and  Thesioeb,  L.J  J.) 

Lamb  v.  Belewsteb  and  anothsb.  (a) 

APPEAL  FBOK  THE  QUEEN's  BENCH  DIVISION. 

Landlord  and  tenant — Property  tax — Agreement 
by  landlord  to  repay  tax  not  dedf^cted  from  rent — 
Legality  of  contract — 6  ^  6  Vict.  c.  35,  e,  103. 

If  a  landlyrd  agrees  with  his  tenant  to  reoay  him 
property  tax  at  soms  future  time  mstead  of  dUoW' 
ing  a  deduction  from  the  rent  of  the  amount  of 
the  tax,  such  an  agreement  is  not  illegal,  and  the 
tenant  may  recover  the  amounts  paid  in  aceor- 
dance  therewith. 

The  plaintiff  gave  notice  under  Order  XXI.,  r.  4, 
that  his  claim  was  that  which  appeared  from  the 
indorsement  on  the  writ 

The  claim  was  a^nst  the  defendants  as  exe- 
cutors, for  271.,  for  six  years'  property  tax  paid  by 
the  plaintiff  as  tenant  of  the  testator  for  him,  and 
which  the  executors  had  refused  to  return  to  the 
plaintiff. 

The  statement  of  defence  alleged  that,  assuming 
that  the  property  tax  was  paid  by  the  plaintiff  as 
alleged,  no  demand  or  application  was  ever  made 
by  the  plaintiff  for  the  said  property  tax  to  be  paid 
or  allowed,  or  deducted  out  of  the  rent,  which  be- 
came due  and  payable  by  the  plaintiff  to  the  tes- 
tator, next  after  each  payment  of  the  said  property 
tax  respectively ;  that  the  said  plaintiff  made  each 
payment  of  rent  without  making  or  claiming  any 
such  deduction  of  the  amount  liable  to  be  de- 
ducted in  respect  of  property  tax,  according  to  the 
statutes  in  such  case  made  and  provided. 

In  his  reply  the  plaintiff  stated  that  demands  or 
requests  were  frequently  made  by  the  plaintiff  for 
the  said  property  tax  to  be  paid,  allowed,  or  de- 
ducted out  of  the  rent  which  became  due  and 
payable  by  the  plaintiff  to  the  testator  next  after 
such  payment  of  the  said  property  tax  respec- 
tively. That  the  said  testator  promised  the  plain- 
tiff that  if  he  would  continue  to  pay  the  said  rent 
in  full,  without  deducting  anything  for  the  said 
payment  of  property  tax,  the  testator  would  pay 
to  him  all  sums  which  he  had  paid  or  should  pay 
for  such  property  tax ;  and  that  the  plaintiff  did 
continue  to  pay  the  rent  in  full,  yet  the  testator 
did  not  repay  such  sum  as  agreed. 

To  this  reply  the  defendants  demurred. 

The  Divisional  Court  (Mellor  and  Field,  JJ.) 
held  that  the  reply  was  good,  and  gave  judgment 
for  the  plaintiff  (reported  40  L.  T.  Rep.  N.  S.  457). 
The  defendants  appealed. 

F.  Meadows  White,  Q.O.  and  A.  P.  Stone  for  the 
defendants. — The  contract  set  out  in  the  reply  is 
void  by  the  103rd  section  of  the  Profierty  Tax 
Ace  (5  A  6  Vict.  c.  35).(&)      The  policy  of  the 

(a)  Reported  bj  P.  B.  Hutchihs,  Esq.,  Barrister-at-Law. 

(6)  5  &  6  Vict.  o.  35,  sect.  103  enaots  "  That  if  any 
person  shall  refuse  to  aJlow  any  deduction  authorised  to 
he  made  hy  this  Act  out  of  {inter  aUa)  any  rent  or  other 
annual  payment  mentioned  in  the  9th  and  10th  rules  of 

No.  4,  schedule  A every  such  person  shall  forfeit 

the  sum  of  fifty  pounds ;  and  all  oontraots,  covenants, 
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Legialatnre  is  to  preyent  all  prirate  arran^^ementa 
by  which  the  mode  of  asBessment  presonbed  by 
the  Act  may  be  interfered  with.  This  is  a  con- 
tract to  pay  the  rent  in  fall  without  any  deduction 
within  tne  meaning  of  sect.  103,  and  the  only 

K>8Bible  consideration  for  it  is  the  doing  by  the 
ndlord  of  something  which  woald  expose  him  to 
penalties,  that  is,  refusing  to  allow  the  deduction 
of  the  property  tax  when  the  tenant  paid  the 
rent.    Tney  cited 

Denhy  t«  Moore,  1  B.  &  A.  128. 

Bodd,  for  the  plaintiff,  was  not  called  upon  to 
argue. 

Bbett,  L.J. — I  think  the  judgment  in  this  case 
ought  to  bo  affirmed.  Tn  the  absence  of  the 
specific  agreement  which  is  put  forth  in  the  reply, 
the  fact  of  the  tenant  having  paid  the  rent  in  full 
would  not  either  him  to  recover  the  amount  of 
the  property  tax  from  the  landlord;  but  the 
question  is,  not  whether  on  mere  payment  of  the 
rent  in  full  the  tenant  can  recover  the  amount  of 
the  property  tax  from  the  landlord,  but  whether, 
when  the  tenant  pays  the  rent  in  full,  on  an 
understanding  that  the  landlord  will  repay  him 
the  amount  of  the  property  tax,  he  can  recover 
that  amount  from  tne  landlord.  The  question 
turns  entirely  on  the  construction  of  sect.  103  of 
the  Property  Tax  Act  (6  A  »>  Vict.  o.  36),  and 
sect.  73  nas  no  bearing  on  the  case.  Now,  in  con- 
struing an  Act  of  Parliament,  just  as  in  constru- 
ing any  other  document,  we  ought  to  see  what 
is  the  substantial  reason  of  the  Act,  and,  unless 
we  are  prevented  by  the  words,  we  ought  to  try  to 
give  enect  to  it ;  the  fulfilment  of  the  substance 
of  the  enactment  is  sufficient.  Here,  although  by 
the  provisionis  of  the  Act  the  tax  is  imposed  upon 
the  tenant  in  the  first  instance,  the  landlord  is 
finally  to  pay  it,  and  no  agreement,  of  which  the 
efiect  is  that  the  tenant  is  to  pay  both  the  rent 
and  the  tax,  is  valid ;  but  there  are  no  words  to 
show  that  a  contract  that  for  a  time  the  tenant 
is  to  pay  the  tax  is  void,  for  by  such  an 
agreement,  in  substance,  although  the  liability  is 
in  the  first  instance  on  the  tenant,  in  the  result 
the  landlord  would  pay  the  amount  of  the  tax, 
and  so  the  object  of  the  statute  is  fulfilled,  for  the 
tax  is  collected  from  the  tenant,  but  t)he  landlord 
pays  it.  No  doubt  the  word  "  deduction,"  if  con- 
strued in  the  most  strict  sense,  would  mean  a 
deduction  of  the  amount  of  the  property  tax  before 
or  at  the  time  of  the  payment  of  rent,  so  that  the 
full  amount  of  the  rent  should  never  pass  from  the 
tenant  to  the  landlord ;  but,  if  we  carry  this  con- 
struction to  its  strict  result,  it  follows  that  if  the 
tenant  pays  the  rent  in  full,  and  the  landlord  im- 
mediately gives  him  back  the  amount  of  the  tax, 
this  would  not  be  a  deduction  within  the  meaning 
of  the  Act ;  but  I  think  the  fair  meaning  is,  that 
the  landlord  shall  in  the  result  pay  the  amount  of 
the  property  tax,  and  therefore  there  is  nothing 
in  sect.  103  of  the  Act  which  can  have  the  effect 
of  invalidating  the  contract  set  out  in  the  reply, 
and  therefore,  if  that  contract  is  proved  in  fact, 
the  plaintiff  is  entitled  to  recover,  and  the  reply  is 
good,  and  the  judgment  ought  to  be  affirmea. 

Cotton,  L.J. — The   question  is,    whether  the 
express  promise  contained  in  the  agreement  set 

and  agreements,  made  or  entered  into,  or  to  be  made  and 
entered  into  for  payment  of  anv  interest,  rent,  or  other 
annnal  payment  aforesaid  in  full,  ¥rithont  idlowing  anoh 
dednotion  aa  aforesaid,  shall  be  utterly  void." 


out  in  the  reply  is  void.     Some  question  was 
raised  aa  to  the  terms  of  the  agreement,  but  in 
substance  it  comes  to   this,  that  if   the  tenant 
will  pay  the  amount  of  the  rent  in  full  the  de- 
fendants* testator  will  repay  to  him  the  amount 
of  the  property  tax,  and  the  question  ia  whether 
this  is  against  the  Act     The  intention  of  the 
Act  is  that  the  property  tax  shall  be  a  landlord's 
and  not  a  tenant's  tax ;    this  is  partly  provided 
for  by  sect.  73,  but  seot.  103  goes  further.    The 
Act  means  that  for  convenience  of  oollcotion  the 
occupier  shall  pay  the  tax  in  the  first  instance, 
but  he  may  deduct  the  amount  when  he  pays  his 
rent  to  the  landlord,  and  if  he  neglects  to  exercise 
this  right  of  deduction  he  has  no  remedy  in  the 
absence  of  an  express  agreement  on  the  part  of 
the  landlord  to  repay  the  amount.     In  such  a 
case  the  tenant  makes  the  payment  in  his  own 
wrong.    Now  what   is  the  agreement  which   is 
sought  to  be  set  aside  here  P     It  comes  to  this  : 
that  if  the  landlord   receives  the  whole  amount 
of  the  rent  he   will  afterwards  pay  back  to  the 
tenant    the    amount  of  the  property  tax ;    but 
still     by    the    agreement    it    is    a    landlord's 
and    not     a    tenant's     tax.      The     contentioa 
on   behedf    of    the    defendants    would    go    as 
far   as   this,  that  if  the  tenant  pays  the   full 
amount  of  the  rent,  and  the  landlora  the  very  next 
da^  repays  him  the  amount  of  the  property  tax, 
this  would  be  an  illegal  transaction ;  but,  in  my 
opinion,  such  a  transaction  as  that  would  not  be  a 
violation  of  the  provisions  of  the  Act.    I  think  it 
would  be  keeping  too  dose  to  the  words,  and  not 
paying  sufficient  attention  to  the  substance  of  the 
Act,  if  we  were  to  say  that  this  agreement  makea 
the  tax  a  tenant's  and  not  a  landlord's  tax.     It  is 
said  on   behalf  of  the  defendants  that   the  Act 
makes  the  agreement  void,  for  the  tenant  has  the 
right  to  deduct  the  amount  of  the  tax  when  he 
pays  his  rent,  but,  if  he  does  not  then  exercise  that 
right,  he  cannot  claim  afterwards.    But  I  think 
there  is  nothing  in  the  Act  to  say  that  the  agree- 
ment is  void.    Here  the  tenant  has  at  the  request 
of  the  landlord  paid  the  rent  in  full  without  insist- 
ing upon  his  right  of  deduction,  and  the  landlord 
has  promised  to  repay  to  the  tenant  the  amount 
of  the  tax.    The  general  intention  of  the  Act  is 
that  this  shall  be  a  landlord's  and  not  a  tenant's 
tax,  and  this  is  carried  out  by  giving  effect  to  the 
agreement  in  question.    The  power  of  deduction 
is  for  the  benefit  of  the  tenant,  and  there  is  nothing 
to  prevent  his  enforcing  an  express  promise  by  the 
landlord  to  repay  him  the  amount  of  the  tax  in 
consideration  of  his  having  waived  his  right  to  de- 
duct it  from  the  rent.    I  think  this  agreement  is 
not  void  within  the  words  of  sect.  103,  nor  against 
the  intention  of  the  Act.    I  agree,  therefore,  that 
the  judgment  ought  to  be  affirmed. 

TuEsi0£R,  L.J. — I  am  of  the  same  opinion.  The 
statute  has  two  main  objects :  first,  to  collect  the 
f>roperty  tax  from  the  tenant ;  and  secondly,  as  a 
matter  of  policy,  that  the  landlord  shall  be  the 
person  to  pay  it.  By  sect.  63  the  collection  from 
the  tenant  is  provided  for ;  by  sect.  73  no  agree- 
ment  shall  bo  binding,  contrary  to  the  intent  and 
meaning  of  the  Act ;  by  sect.  103  it  is  provided 
that  contracts  for  payment  of  rent,  without  de- 
duction shall  be  void ;  to  carry  out  the  objects  of 
the  Act,  a  remedy  is  given  to  the  tenant,  that  is 
the  power  of  deduction.  Seot.  103  provides  tbal» 
if  tne  landlord  refuses  to  allow  any  deduction 
authorised  by  the  Act,  he  shall  be  liable  to  a 
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penal^.  Then  what  is  a  refasal  wiihin  the  mean- 
ing of  this  provision  P  The  latter  part  of  the 
section  must  be  oorrelative  with  the  former  part. 
K  the  tenant  gave  a  cheque  for  the  whole  amount 
of  the  rent,  and  said  to  the  landlord,  "  You  must 
repay  me  the  amount  of  the  property  tax/'  it  is  im- 
possible to  say  that  this  woula  be  a  transaction 
which  would  subject  the  landlord  to  a  penalty. 
If  this  is  BO,  we  oome  to  understand  the  latter 
part  of  the  section  to  mean  that  no  contract  is  to 
be  allowed  by  which  the  tenant  is  to  be  ultimately 
liable  for  the  tax,  but  a  contract  made  for  the 
sake  of  convenience,  by  which  the  deduction  is  to 
be  made  in  some  other  way  than  by  a  deduction 
of  the  amount  of  the  property  tax  at  the  time 
when  the  tenant  pays  his  rent  to  the  landlord,  is 
perfectly  good. 

Judgment  affirmed. 

Solicitor  for  plaintiff.  Marsh,  for  Beicohy,  East 
Betford. 

Solicitors  for  defendants,  GoUyer-Bristow   and 
Co,9  for  Hett,  Freer,  Hett,  and  Rett,  Brigg. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DrVISION. 

Saturday,  April  26, 1879. 

(^fore  Fbt,  J.) 

Ex  parte  The  Swansea  Botal  and  South  Wales 
Union  Friendlt  Socistt;  Be  The  West  of 
England  and  South  Wales  Distbict  Bank,  (a) 

Incapacity  of  a  corporate  body  to  he  an  offiroer  of  a 
friendly  society — Friendly  Societies  Act  1875 
(38  ^  39  Vict,  e,  60),  «.  15,  et^seet.  7 ;  s.  20,  sub- 
sect.  1. 

Semble,  that  a  corporate  body  cannot  leyaUy  be 
appointed  an  offi,cer  of  a  friendly  society. 

Tlie  committee  of  management  of  a  friendly  society 
vfkich  had  power,  in  certain  events,  to  elect 
officers  of  the  society,  on  the  happening  of  one  of 
such  events,  passed  a  resolution  that  a  bank  lohich 
had  been  registered  as  an  unlimited  company 
under  the  Companies  Acts  of  1862  and  1867 
should  be  appointed  treasurers  of  the  society.  The 
manager  of  the  bamk  accepted  the  office  on  behalf 
of  the  bank,  and  certain  moneys  belonging  to  the 
society  were  paid  to  the  bank  as  treasurers.  An 
order  having  been  made  to  wind-up  the  bank : 

Held,  that  the  society  had  no  preferential  right 
under  sect.  15,  sub-sect.  7,  of  the  Friendly 
Societies  Act  1875,  as  against  other  creditors  of 
the  bank,  to  be  paid  the  moneys  received  by  the 
bank  as  treasurers. 

Qucere,  as  to  the  effect  of  an  omission,  by  an  officer 
of  a  friendly  society,  to  give  security  whett  re- 
quired by  the  rules  of  the  society  and  the  20th 
section  of  the  Friendly  Societies  Act  1875. 

The  Swansea  Boyal  and  South  Wales  Union 
Friendly  Society  was  established  in  1867,  and  was 
afterwards  registered  under  the  Friendly  Societies 
Act  1875  (38  &  39  Yict.  c.  60).  The  rales  of  the 
society  were  duly  registered  under  the  Act.  By 
the  7th  rule  the  business  and  affairs  of  the  society 
were  to  be  conducted  by  a  committee  of  manage- 
ment, consisting   of    five   members,  which   had 

(a)  Beportad  l)j  Fbask  Btass,  Eiq.,  Bariistar<>at-I*w* 


1 


power  to  remove  an  officer  for  gross  neglect,  im* 
proper  conduct,  or  incompetency ;  and,  in  case  of 
such  removal,  the  committee  of  management  were 
to  elect  a  successor,  who  should  continue  in  office 
until  the  next  annual  general  meeting  of  the 
members  of  the  society,  when  his  appointment 
was  to  be  confirmed,  or  another  person  was  to  be 
appointed  in  his  place. 

The  8th  rule  was  as  follows  : 

A  treasnrer  shall  be  appointed  at  aiiy  general  or 
Bpedal  meeting  of  the  memDen  of  the  society,  by  a  ma- 
jority of  the  members  present  and  votinf,  and  shall 
oontmne  in  office  dnring  the  pleasnre  of  the  members. 
He  shall  be  responsible  for  all  sums  of  money  from  time 
to  time  paid  into  his  hands  by  any  persona  on  account  of 
the  Bodety,  and  for  the  investment  or  application  of  the 
same  under  the  anthorily  of  the  trustees  in  such  a  manner 
as  they  and  the  committee  of  management  of  the  society 
shall  direct.  He  shall  render  his  cash  account  monthly 
and  as  often  as  the  society  or  trustees  or  committee  of 
management  shall  direct,  and  supply  them  with  dupli* 
cates  thereof,  and  shall,  if  remurea,  attend  every  gemeisX 
meeting  oi  the  members,  and  aU  meetings  of  the  com* 
mittee  of  management.  He  shall,  before  taking  upon 
himself  the  execution  of  his  office,  give  seouriiy  pursuant 
to  the  38  &  88  Vict.  o.  60,  s.  20.  (a) 

In  the  early  part  of  1877  the  then  treasnrer  of 
the  friendly  society  became  insolvent,  and  in  oon- 
sequence  of  the  difficulty  encountered  in  recover- 
ing from  his  estate  the  moneys  in  his  hands 
belonging  to  the  hiendly  society,  it  was  resolved 
that  in  future  a  bank  should  be  appointed  trea- 
surer, and  at  a  meeting  of  the  committee  of 
management,  held  on  the  18th  June  18779  a 
resolution  was  passed  that  the  West  of  England 
and  South  Wales  District  Bank  should  be  the 
treasurer  of  the  friendly  society.  Shortly  after- 
wards three  members  of  the  committee  of  manage- 
ment called  on  the  manager  of  the  Swansea 
branch  of  the  bank  (which  was  registered  as  a 
company  with  unlimited  liability  under  the  Com- 
panies Acts  of  1862  and  1867),  and  he  then,  on 
Dehalf  of  the  bank,  accepted  the  office  of  treasurer. 
An  account  in  the  name  of  the  friendly  society 
was  then  opened  at  the  bank,  and  the  prospectuses 
of  the  friendly  society  were  reprinted.  On  the 
first  page  of  the  prospectus,  as  reprinted,  appeared 
the  names  of  the  trustees,  committee  of  manage- 
ment. &c.,  and  the  following  words,  "  Treasurer  : 
West  of  England  Bank;"  "Bankers:  West  of 
England  and  South  Wales  District  Bank."  The 
manager  of  the  bank  continued  to  act  as  treasurer 
of  the  friendly  society  from  the  time  when  he 
accepted  the  office  on  behalf  of  the  bank  until 
an  order  to  wind-up  the  bank  wss  made  by 
Malins,  Y.C. ;  and,  at  the  date  of  the  wind- 
ing-up order,  the  balance  standing  to  the  credit 
of  the  friendly  society  in  their  account  with 
the  bank  amounted  to  the  pum  of  496Z.  lis.  9d. 
After  the  winding-up  order  had  been  made  the 
solicitors  of  the  friendly  society  applied  to  the 
official  liquidators  for  payment  of  the  496^  lU.  9c2., 

(o)  "  Every  officer,  if  the  rules  of  the  society  require, 
shall,  before  taking  upon  himself  the  execution  of  his 
office,  become  bound  with  one  sufficient  surety  at  the  least 
in  a  bond  according  to  one  of  the  forms  set  forth  in  the 
third  schedule  to  this  Act,  or  give  the  seonrily  of  a 
guarantee  society,  in  such  sum  as  the  society  directs, 
conditioned  for  his  rendering  a  just  and  true  account  of 
all  moneys  received  and  paid  by  him  on  account  of  the 
society  at  such  times  as  its  rules  appoint,  or  as  the 
society,  or  the  trustees,  or  committee  of  management 
thereof  require  him  to  do  so,  and  for  the  payment  by 
him  of  all  sums  due  from  him  to  the  society : "  (38  A  39 
Vict.  c.  60,  B.  20,  sub-sect.  1). 
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aa  beinj(  a  preferenoe  debt,  within  sect.  15,  sub- 
sect.  7,  of  the  Friendly  Sooieties  Act  1875.  (a) 

The  liquidators  haying  refused  payment  on  the 
ffround  that  the  bank  was  not  a  treasurer  within 
the  meaninff  of  the  Act,  the  trustees  of  the  friendly 
society  tooK  out  a  summons  before  Fit,  J.,  to 
whom  the  winding-up  of  the  proceedings  had  been 
transferred,  for  an  order  that  the  official  liqui- 
dators might  be  directed  to  pay  to  the  applicants 
as  such  trustees  the  sum  of  496Z.  11«.  9a.,  money 
in  the  possession  of  the  bank,  by  virtue  of  their 
pffice  as  treasurer.  The  summons  was  adjourned 
into  court 

F.  Bristow,  Q.O.  and  H,  B,  Buckley  for  the 
friendly  society. — The  effect  of  sub-sect.  7  of  sect. 
15  is,  that  wheil  there  is  a  properly  constituted 
officer,  and  that  officer  has  in  his  hands  any 
money  belonging  to  the  society,  that  officer 
must,  on  the  demand  of  the  trustees,  pay  back 
that  money  in  preference  to  all  other  demands 
upon  him.  By  the  8th  rule  the  treasurer  is  to 
give  the  security  pursuant  to  the  20th  section 
of  the  Friendly  Societies  Act  1875.  By  that 
section  the  security  is  only  to  be  given  "  as  required  ** 
by  the  society,  and  in  this  case  the  society  had 
not  demanded  the  security.  By  the  resolution  of 
the  18th  June  1877  the  bank  became  treasurer  of 
the  society.  [F&t,  J. — The  appointment  must  be 
made  at  a  "general  or  special  meeting  of  the 
members  of  the  society,"  not  by  the  committee.] 
They  were  appointed  ad  irUeriin  till  the  next 
general  meeting,  which  was  held  on  the  21  st  May 
1878.  [Fbt,  J.— Then  the  appointment  terminated 
on  the  21st  May  1878.]  No ;  they  remained  until 
the  appointment  was  confirmed  or  someone  else 
appointed,  and,  no  one  else  bein^  appointed  at  the 
next  meeting,  there  was  a  tacit  confirmation  of 
the  appointment.  [F&t,  J. — The  alternative  is 
that  the  appointment  of  treasurer  is  confirmed 
or  someone  else  is  appointed.  By  virtue  of  the 
general  meeting  he  |foes  out  of  office.]  The  bank 
as  treasurers  were  indirectly  confirmed  in  their 
appointment  because  everyone  would  receive  notice 
01  what  had  taken  place  before  the  meeting,  and  no 
oppOBition  was  afterwards  made.  [Fey,  J. — There  is 
a  difficulty  as  to  the  words  *'  bankruptcv  or  insol- 
vency" in  the  15th  section.]  The  bank  was 
clearly  in  a  state  of  bankruptcy  or  insolvency 
— they  had  ceased  to  pay  their  debts.  It  has 
been  said  that  twenty  shillings  in  the  pound  will 
ultimately  be  paid,  but  it  could  not  be  paid  when 
demanded.    Then  the  section  applies  if  any  exe- 

(a)  "  Upon  the  death  or  hankraptcy  or  insolvency  of 
any  officer  of  a  society,  Iiaving  in  his  possession  by  virtne 
of  his  office  any  money  or  property  belonging  to  the 
socieiy,  or  if  any  execution,  attachment,  or  other  process 
be  issued,  or  action  or  oiligenoe  raised  against  such 
officer  or  apinst  his  property,  his  heirs,  executors,  or 
administrators,  or  trustee  in  bankruptcy  or  insolvency, 
or  the  sheriff  or  other  i>er8on  executing  such  process,  or 
the  party  using  such  action  or  diligence  respectively, 
shall,  upon  demand  in  writing  of  the  trustees  of  the 
society,  or  any  two  of  them,  or  any  person  authorised  by 
the  society,  or  by  the  committee  of  management  of  the 
same,  to  make  such  demand,  pay  such  money,  and  deliver 
over  such  property  to  the  trustees  of  the  society  in  pre- 
ference to  any  other  debts  or  didms  against  the  estate  of 
such  officer. 

**  Bankruptcy  or  insolvency  in  the  present  section  in- 
cludes liquidation  of  a  debtor  s  affairs  by  arrangement  in 
England,  cesgio  honorum  of  a  debtor  in  Scotiand,  and  a 
petition  for  arrangement  with  creditors  in  Ireland,  and  a 
trustee  in  bankruptcy  or  insolvency  includes  an  assignee 
in  Ireland  and  a  judicial  factor  in  Scotland :"  (88  &  99 
Vict.  o.  60,  s.  15,  sub-sect.  7.) 


cution,  attachment,  or  other  process  be  issued,  or 
action  raised.  Winding-up  is  a  prejudicial  pro- 
ceeding bv  which  the  assets  of  the  company  are 
made  liable  for  its  debts.  The  winding-up  order 
may  be  said  also  to  be  a  "  process "  within  the 
meaning  of  the  section.  Winding-up  is  something 
additional  to  what  is  expressly  mentioned  in  the 
section,  and  it  is  difficult  to  name  anything  else 
additional  which  would  come  within  the  section. 
The  society  would  have  had  a  rieht  against  the 
bank  if  no  winding-up  order  had  been  made,  and 
such  order  gives  no  new  rights.  [F&t,  J. — ^How 
can  a  large  body  like  this  act  as  a  treasurer?] 
The  appointment  was  a  de  facto  appointment,  and 
the  pioney  came  into  the  hands  of  the  bank  aa 
treasurers,  and  not  as  bankers  only.  [F&t,  J. — 
Had  the  bank  any  power  to  aocept  the  offioe?] 
The  manager  of  the  bank  had  power  to  accept  on 
behalf  of  the  bank.    They  cited 

E»  parte  Harrii,  1  De  Gex,  162 ; 

E9  parte  Orford,  IDe  G.  M.  A  G.  488. 

Qlasse,  Q.G.  and  Bomer,  for  the  liquidators,  were 
not  called  upon. 

F&T,  J. — I  am  of  opinion  that  the  claimants  in 
this  case  have  not  substantiated  their  claim.  They 
claim  that  a  sum  of  496Z.  Il8.  9(2.  standing  to  the 
credit  of  their  account  at  one  of  the  branches  of 
the  bank  should  be  paid  to  them  in  priority  to  any 
other  creditors,  by  virtue  of  a  provision,  which  is 
contained  in  the  Friendly  Societies  Act,  and  which 
follows  similar  provisions  which  have  been  con- 
tained in  similar  Acts  for  a  long  series  of  years. 
The  bank,  it  appears  from  the  statement  of  coun- 
sel, is  a  company  incorporated  under  the  Com- 
panies Acts  1862  and  1867,  and  is  therefore  a  corpo- 
ration. It  appears  that,  before  the  1 8th  June  1877, 
a  treasurer  had  been  appointed  by  this  society, 
and  that  defalcations  had  been  made  by  him,  and 
that,  at  a  meeting,  held  on  that  day,  of  the  com- 
mittee, the  bank  were  appointed  treasurer  of  the 
society.  Now  the  rule  of  the  society  which  regu- 
lates that  appointment  is  the  7th,  and  it  is  there 
provided  that  in  the  event  of  any  vacancy  occur- 
ring by  the  resignation  or  death  of  any  officer,  the 
committee  of  management  shall  elect  a  successor, 
who  shall  continue  in  office  until  the  next  annual 
general  meeting  of  the  members  of  the  society, 
when  his  appointment  shall  be  confirmed,  or 
another  person  shall  be  elected  in  his  place.  On 
the  2Ut  May  1878  a  general  annaal  meeting  of 
the  society  was  held,  and  it  does  not  appear  that 
at  that  meeting  the  appointment  of  the  bank  as 
treasurer  was  confirmed,  or  that  any  other  person 
was  elected  in  its  place.  Upon  that  a  question 
might  arise  whether  the  court  is  to  imply  that  the 
bank  was  to  continue  in  the  office.  I  should  have 
a  difficulty  judicially  in  coming  to  the  conclusion 
that  that  is  a  necessary  inference.  Then  the  8Ui 
section  of  the  rules  provides  that,  a  treasurer  is 
to  be  appointed,  and  is  to  continue  in  office  during 
the  pleasure  of  the  members.  He  is  to  be  respon- 
sible for  money  from  time  to  time  paid  into  his 
hands  on  account  of  the  society,  and  for  the  invest- 
ment or  application  of  the  same.  Then  he  is  to 
render  cash  accounts  monthly  and  supply  dupli- 
cates, and  if  required,  attend  every  ^neral 
meeting  of  the  members,  and  all  mee^mg^  of 
the  committee  of  tdlii^iq^ent.  And  he  shall, 
before  taking  upon  V^^^^  ^®  exeouHou  of  his 
office,  give  secui|fijt^'^r8Qant  to  Itt^'SS  &  39 
Viet.,  0.  60,  B.  20.- It  appears  that  thai  security 
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has  never  been  givea,  and  it  may  be,  npon  the 
authority  of  the  oaae  of  Em  parie  Eo€§  (6  Yes. 
Jan.  803a),  before  Lord  Eldon,  oonsidered  doubt- 
ful whether  a  person  who  has  been  appointed  to 
the  office   of  treasurer,  and  haa  not  given  the 
security  which  the  Act  requires,  is  a  treasurer 
against  whom  the  society  can  claim  a  preferential 
ri^ht.    Then,   farther  than    that,   the   question 
arises  whether  a  corporation  can  fill  the  office  of 
treasurer  according  to  the  rules  of  the  society.    It 
is  evident  that  a  treasurer  is  oound  to  perform 
oertain  public  duties.    He  is  to  attend  the  meeting 
of  the  members,  and  all  the  meetings  of  the  com- 
mittee of  nxanagement.    It  is  said  that  that  can  be 
done  by  the  manager  or  clerk  of  the  bank,  but  it 
appears  te  me  that  the  scope  and  object  of  these 
rules  with  regard  to  the  officer  is  the  appointment 
of  a  natural  person,  who  is  to  be  an  officer  of  the 
society    within    the   ordinary  meaning    of   that 
expression,  and  that  great  difficulties  would  be 
involved  in  the  performance  of  the  duties  of  that 
office  by  a  corporation  instead  of  by  a  natural 
person.    When  I  turn  to  the  clause  of  the  exist- 
ing Act  regulating  friendly  societies,  which  gives 
the  preferential  neht  upon  which  the  applicants 
are  now  insisting,  I  find  similar  words,  indicating 
to  my  mind  a  similar  intention,  namely,  the  officer 
against  whom,  or  whose  estate,  the  preferential 
claim  is  to  subsist  is  to  be  a  natural  person,  and 
not  a  body  corporate.    The  whole  scope  of  that 
clause  appears  to  me  to  refer  to  a  private  indi- 
vidual, who  takes  upon  himself  an  office,  and  it 
gives  certain  rights  in  the  event  of  his  death, 
bankruptcy,     insolvency,    or    execution    of    an 
attachment  or  other  process  to  be  issued,  or  action 
or  diligence  raised  against  his  propertv  or  him- 
self, and  it  is  very  remarkable  that  if  it  were  in 
the  mind  of  the  Legislature  that  an  incorporated 
company  could  be  an  officer,  and  that  the  priority 
should  be  given  in  the  event  of  a  winding-up, 
that    this    Act,    which    was    passed   long    sub- 
sequent  to   any    of   the    winding-up    Acts,    is 
entirely  silent    with  regard  to  the    liquidation 
of   a   company,    or    the    winding  up    and    the 
distribution  of  the  assets  of  the  company.    It  ap- 
pears to  me  that  I  am  bound  to  read  this  clause 
somewhat  strictly,  and  for  the  reason  which  has 
been  pointed  out  by  Lord  Eldon,  ^o  which  I  have 
already  referred,  and  by  Knight-Bruce,  L.J.,  when 
Chief  Judge  of  the  Oonrt  of  Bankruptcy,  in  the 
case  of  Ex  parie  Harris,  that  the  right  given  is 
one  against  the  common  right  of  Her  Majesty's 
subjects,  and    therefore    those  who    claim   that 
right  must  bring  themselves  within  the  express 
provisions  of  the  statute.    Now,  the  only  words 
which  can  be  relied  upon  here   are  the  words 
"  other  process  "  against  "  the  property  '*  of  the 
debtor  who  is  said  to  be  liquidating.    That  appears 
to  me  to  be  a  very  doubtful  proposition,  but  I  con- 
clude against  it,  because  it  appears  to  me  that  the 
Legislature  has  considered  that  the  officer  against 
whom  the  statute  has  given  that  benefit  is  a  private 
person,  and  not  a  body  corporate.    If  I  were  to 
extend  the  words  of  the  section  to  a  bod^  corporate 
in  liquidation,  I  think  I  should  be  going  beyond 
the  words,  and  the  fair  intent  and  meaning  of  the 
Act,  the  intent  of  the  Act  being  addressed,  I  re- 
peat, to  the  case  of  a  natural  person  and  not  a 
body  corporate.    For  these  reasons,  to  which  I 
must  add  the  fact  that  it  appears  very  doubtful 
whether  the  manager  had  any  authority  on  the 
part  of  the  bank  to  accept  the  office  of  treasurer 


on  the  part  of  the  bank,  so  as  to  bind  the  bonk, 
although  the  bank  might  become  bankers  of  the 
society,  1  must  reject  the  claim  made  before  me^ 
with  costs. 

Solicitors  for  the  society,  Tamplin,  Ta/ulor,  and 
Joseph,  agents  for  Sirick  and  BetUngham, 
Swansea. 

Solicitors  for  the  liquidators,  CHarhe,  Woodcock, 
and  Byland,  agents  for  FuaeeU,  Pritckard,  8wann, 
and  Henderson,  Bristol. 


QUEEN'S  BENCH  DIVISION. 

Wednesda/y,  April  2, 1879. 

(Before  Cockburk,  L.C.J,  and  Mbllob,  J.) 

Bbo.  on  the  prosecution  of  A.  Cbhp  (app.)  v.  Sib 
Bighabd  Wallacb  (resp.).  (a) 

Hightcay — Diversion — View  by  justices — Validity 
of  ceHificate—b  ^  6  WiU.  4,  c.  50,  ss.  86,  91. 

Where  justices  certify  thai  a  new  road  wiU  be  more 
eommodioiu  than  the  oi^efor  which  it  is  proposed 
to  be  substituted,  it  must  unequivocaUy  appear 
on  the  face  of  the  certificate  that  they  have  arrived 
at  that  conclusion  from  their  own  personal 
inspection,  and  not  from  statements  which  they 
might  have  receioedfrom  other  parties. 

An  application  was  made  to  the  cowrt  of  quarter 
sessions  for  power  to  divert  a/nd  turn  a  certain 
highway  in  the  parishes  of  0.  and  8,,  and  to 
swfstitute  a  new  highway  in  lieu  thereof 

The  certificate  of  two  justices  required  by  the  6  ^  6 
WUL  4,  c.  50,  did  not  state  thai  the  old  road  would 
become  unnecessary  upon  the  completion  of  the 
new  road,  but  that  the  new  road  would  be  more 
commodious  to  (he  public,  "  because  the  old  patK- 
way  passes  at  the  O.  end  through  a  low  part  of 
tliepark,  which  upon  inquiries  we  find  in  spring 
ana  winter  is  necessarily  wet  and  uncomfortable 
for  walking ;  and  along  the  8.  portion  is  very 
irregular,  not  only  in  Us  direction,  but  also  by 
the  numerous  holes  and  uneven  ground  over 
which  it  passes" 

The  sessions  were  of  opinion  that  the  certificate  was 
insufficient,  and  altered  the  appeal. 

Held  {upon  appeal),  that  the  order  of  sessions  was 
right,  as  it  did  not  appear  by  the  certificate  of  the 
justices  that  the  statement  that  the  new  road 
would  be  more  commodious  was  based  on  their 
own  personal  inspections. 

Held  also,  by  Oockbum,  OJ,,  thai  as  this  was 
merely  an  application  to  divert  a  highway,  it 
was  not  necessary  to  state  in  the  certificate 
that  the  old  road  would  become  unnecessary. 

This  was  an  appeal,  which  came  on  for  hearing 
at  the  general  quarter  sessions  at  Ipswich,  in  and 
for  the  countv  of  Suffolk,  on  the  5th  July  1878, 
against  an  order  or  certificate  of  two  justices  to 
divert  and  turn  a  certain  pathway,  being  a  high- 
way in  the  parishes  of  Or  ford  and  Sudbourne, 
Suffolk,  under  the  5  &  6  Will.  4,  c.  50. 

The  sessions  allowed  the  appeal,  upon  the 
ground  that  the  justices'  certificate  was  incom- 
plete in  not  stating  that  the  old  pathway  or  high- 
way is  or  will  become  unnecessary.  It  was  now 
sought  to  set  aside  the  order  of  sessions,  and  the 
following  case  had  been  stated  for  the  opinion  of 
the  court : 

1.  The  notices  on  both  sides  were  admitted,  and 
form  part  of  the  case. 

(a)  £eport«d  hj  A.  H.  Fotob,  Esq.,  BarrlsterHit-Law. 
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2.  The  justioee'  oertifioate  was  as  follows : 

To  Her  Majesty's  jnstioes  of  the  peace  at  their  ffeneral 
quarter  sessions,  to  be  holden  at  the  County  Hall,  in 
and  for  the  ooontj  of  Suffolk,  on  the  5th  July  1878. 

We,  Arthnr  John  Bethel  Thellasaon  and  Ernest  St. 
Oeorgre  Cobbold,  Esqs.,  two  of  Her  Majesty's  instioes  of 
the  peace,  in  and  for  the  said  oonnty,  do  hereby  certify 
that  on  the  20th  Maroh  last  requisitions  were  made  to  us, 
as  two  of  Her  Majes^'s  justices  of  the  peace  in  and  for 
the  said  county,  by  Heniy  Brindley,  the  surreyor  of  the 
highways  of  the  parish  of  Orford,  in  the  county  aforesaid, 
to  view  a  certun  patiiway  or  hi^rhway  situate  in  the 
pariiE^es  of  Orford  and  Sudboume  aforesaid,  leading 
from  Orford  aforesaid  to  Sudboume  and  Chillesford  in 
the  said  county  commencing  at  or  near  to  the  east  gate 
of  the  Sudboume  HiUl  Park  and  terminating  on  the  east 
side  of  a  certain  wood,  called  Watling  Wood,  the  whole 
of  the  said  lands  being  in  the  occupation  of  Sir 
Bichard   Wallace,    of   Sudboume   Hall,    in    the    said 

Earish   of    Sudboume,    Baronet,    M.P.,  and   also    the 
kuds  and  grounds  through  which  a  new  pathway  or  high- 
way was  intended  to  be  made,  commencing  also  at  or 
near  to  the  east  gate  of  the  said  park,  and  proceeding 
thence  in  a  westerly  direction  through  lands  m  the  said 
parishes  of  Orford  and  Sudboume  (the  whole  of  the  said 
umds  being  in  the  occupation  of  the  said  Sir  Bichard 
Wallace),  and  terminating  at  or  near  the  east  side  of  the 
said  wood,  called  Watling  Wood,  so  as  to  make  such  new 
pathway  or  highway  more  commodious  to  the  public  than 
the  present  pathway  or  highway.    And  we  do  further 
certify  that  on  the  Ist  April  last  we  jointly  made  the 
view  required  by  the  said  surrcTors,  and  that  upon  such 
joint  view  it  appeared  unto  us  that  such  proi>osed  new 
pathway  or  highway  would  be  more  commodious  to  the 
public  than  the  present  pathway  or  highway.    And  the 
said  Sir  Bichard  Wallace^  being  the  owner  of  the  lands 
and  grounds  through  which  such  new  pathway  or  high- 
way hereinbefore  particularly  described  Ib  proposed  to 
be  made,  having  consented  thereto  by  writing  under  his 
hand,  bearing  date  the  4th  April  last^  and  hereunto 
annexed,  we  mreoted  the  said  Henry  Bnndlev  and  John 
M|urtin  as  such  surveyors  as  aforesaid  to  amx  copies  of 
the  several  notices,  &o.  .  .  .  And  we  do  further  certify 
that  a  plan  hath  this  day  been  delivered  to  us,  particu- 
larly describing  the  said  highway  so  proposed  to  be 
diverted  and  turned  as  aforesaid.    And  the  said  lands 
and  grounds  through  which  a  new  hiflfhway  is  proposed 
to  be  made  as  aforesaid  by  metes,  bounds,  and  admeasure- 
ments thereof,  verified  on  the  oath  of  Benjamin  Moulton, 
of  Woodbridge  aforesaid,  a  competent  surveyor.    And  we 
do  further  certify  that  the  proposed  new  pathway  or 
highwav  leading  from  Orford  aforesaid,  to  Suaboume  and 
Chillesford  in  tne  same  county,  and  particularly  described 
in  the  said  notice  as  aforesaid,  '^oQ  be  more  commodious 
to  the  public  than  the  present  highway,  because  the  old 
patii  passes  at  the  Orford  end  through  a  low  part  of  the 
park,  which  upon  inquiries  we  find  in  spring  and  winter 
is  necessarily  wet  and  uncomfortable  for  walking,  and 
i^ong  the  Sudboume  portion  is  ver^  irregular,  not  only 
in  iut  direction,  but  also  is  made  inconvenient  by  the 
numerous  holes  and  uneven  ground  over  which  it  passes, 
whereas  the  new  path,  by  taking  a  slight  curve  from  the 
Orford  end,  avoids  the  wet  ground,  and  thence  continues 
along  the    Sudboume   poition  in  a  perfectly  straight 
direction,  and  is  smooth  and  reprnlar  and  a  made  path, 
the  present  one  being  in  fact  simply  a  track,  the  exact 
direction  of  which  is  uncertain,  while  the  new  path  there 
is  clearly^  apparent  both  by  night  and  da^,  the  slight 
addition  in  length  of  but  sixteen  yards  being  fully  and 
more  than  compensated  for  by  the  even  and  regular 
maimer  in  which  the  new  path  has  been  made,    (^ven 
under  our  hand  this  18th  May  1878. 


(Signed) 


Abthxtb  J.  B.  Thxllussok. 
EsMBST  S.  G.  Cobbold. 


4.  It  was  objected  on  the  part  of  the  appellant 
that  the  jastioes'  certificate  was  incomplete  and 
insufl&cient  becaase  ic  did  not  state  that  the  old 
pathway  or  highway  is  or  will  become  unneces- 
sary, and,  if  so,  why  it  was  or  woald  become  nn* 
necessary. 

5.  The  sessions  decided  that  the  justices'  cer- 
tificate was  incomplete  and  insufficient  in  not 


statinfc  that  the  old  pathway  or  highway  is  or  will 
become  unnecessary.  A  copy  of  the  order  of 
sessions,  certified  by  the  derk  of  the  peace,  is  set 
out  in  the  appendix  hereunto  annexed. 

6.  It  being  thus  the  opinion  of  the  quarter  sessiona 
that  the  justices'  certificate  was  incomplete  and 
insufficient,  the  sessions  considered  it  unnecessary 
to  hear  the  eridenoe  on  the  cjuestion  of  fact,  and 
the  appeal  was  allowed,  subject  to  a  case  for  the 
opinion  of  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice. 

7.  The  appellant  also  contends  that  the  said  cer- 
tificate is  insufficient  on  the  ground  that  the  state- 
ment therein,  that  the  new  path  will  be  more  com- 
modious, is  based  partly  upon  inquiries  made  by 
the  justices,  and  it  does  not  unequivocally  appear 
that  they  acted  on  their  own  view  as  requirea  by 
the  85th  section  of  the  Act  5  ft  6  Will  4,  a  50. 

8.  The  appellant  further  contends  that  the  cer- 
tificate and  plan  herein  do  not  ''particularly 
describe  the  old  and  new  highways  by  metes, 
bounds,  and  admeasurements  thereof,'*  as  required 
by  the  85th  section  of  the  said  Act. 

9.  The  questions  for  the  opinion  of  the  court 
are  whether  the  certificate  is  complete  and 
sufficient,  and  also  whether  the  plan  accom- 
panying the  said  certificate  is  in  accordance  with 
the  Act  of  5  &  6  Will.  4  c.  50. 

10.  If  the  court  shall  be  of  opinion  that  the  cer- 
tificate is  complete  and  is  sufficient,  and  that  the 
plan  is  in  accordance  with  the  Act,  then  the 
judgment  of  the  quarter  sessions  is  to  be  reversed, 
and  the  matter  to  go  back  to  the  sessions  for  the 
purpose  of  having  the  questions  of  fact  deter- 
mined and  of  proceeding  thereon  according  to 
law 

By  5  ft  6  Will.  4  a  50,  s.  85  it  is  enacted  that 

When  it  shall  appear  upon  snoh  view  of  sach  two 
justices,  made  at  the  request  of  the  sonreyor  as  afore- 
said (sect.  84),  that  an^  pnblio  highway  may  be  direrted 
and  turned  either  entirely  or  subject  as  aforesaid,  so  as 
to  make  the  same  nearer  or  more  commodious  to  tiie 
public;  and  the  owner  of  the  land  or  grounds  ttoaogh 
which  new  highway  so  proposed  to  be  made  shall  comaent 
thereto  by  writing  under  his  hand ;  or  if  it  shall  appear 
upon  such  view  tiiat  any  public  highway  is  mmeoessaty, 
the  said  justices  shall  direct  the  surveyor  to  affix  a  notice 
in  the  form  or  to  the  effect  of  sdiedule  4,  in  legible 
characters,  at  the  place  and  by  the  side  of  eacih  end  of  tike 
said  highway  from  where  the  same  is  proposed  to  be 
turned,  diverted,  or  stopped  up  .  .  .  the  notioee  to  be 
published.  .  .  .  and  the  said  several  notices  having  been 
so  published,  and  proof  thereof  having  been  given  to 
the  satisfaction  of  the  said  justices,  and  a  plan  having 
been  delivered  to  them  at  the  same  time  pArticuhurly 
describing  the  old  and  proposed  new  highway  by  metea, 
bounds,  and  admeasurements  thereof,  which  plaa  ahall 
be  verified  by  some  competent  surveyor,  the  said  justioea 
shall  proceed  to  certify  under  their  hands  the  fact  of 
their  having  viewed  the  said  highway  as  lUForeeaid,  and 
that  the  proposed  new  highway  is  nearer  or  more  oom> 
modious  to  the  public ;  and  if  nearer  the  said  oertiftoate 
shall  state  the  number  of  yards  er  feet  it  ia  nearer,  or  if 
more  commodious  the  reason  why  it  is  so,  and  if  the  high- 
way is  proposed  to  be  stopped  up  as  unneoeasaiy,  either 
entirelv  or  subject  as  aforesaid,  then  the  certificate  shall 
state  tne  reason  why  it  is  unnecessary. 

Sects.  88  and  89  provide  for  an  appeal  to  sessions. 
By  sect.  91 : 

If  no  such  appeal  be  made,  or  being  made  shall  be 
dismissed  as  aforesaid,  then  the  justices  at  the  said 
quarter  sessions  shall  make  an  order  to  divert  and  tun 
and  to  stop  up  such  highway  either  entirely,  or  subject 
as  aforesaid,  or  to  divert,  turn,  and  stop  up  suoh  old 
highway,  and  to  purchase  the  ground  and  scnl  for 
such  new  highway,  or  to  stop  up  such  unneceesaiy 
highway,    either    entirely    or    subject    as    aforeflaia. 
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hj  Booh  WBJ8  and  meaiia,  and  sabjeot  to  sooh  ex- 
oeptionfl  and  conditions  in  all  respeots  as  in  this  Act  is 
mentioned  in  regard  to  lughways  to  be  widened  .  .  . 
Vnt  no  old  highway  (ezoept  in  the  case  of  stopping  np  snoh 
melees  highway  as  herein  is  mentbned)  shall  be  stopped 
up  until  snoh  new  highway  shall  be  oompleted  and  pnt 
into  good  condition  and  repair,  and  so  certified  by  two 
justices  of  the  peace  upon  yiew  thereof. 

Poyser  (QuU/yt  Q.O.  with  him)  for  the  appellant. 
— ^The  certificate  before  the  ooart  contains   no 
statement  that  the  old  road  which  it  is  proposed  to 
stop  np  either  is  or  will  become  nnnecessary.      It 
is  tme  that  the  jastioes  are  only  asked  to  give 
authority  ^'to  divert  and  turn,     bat  in  reality 
authority  to  stop  up  the  old  road  is  sought  for, 
though  the  conaitions  precedent  to  such  stopping 
up  are  evaded.    The  85th  section  of  the  Act  con- 
templates two  things :  the  stopping  np  of  an  old 
way  as  nnnecessary,  and  the  diverting  a  wa^  by 
substituting  a  new  way  for  it.     It  is  submitted 
that  though  lliere  maybe  a  stopping  up  without  a 
diversion,  there  cannot  be  a  aiversion  without  a 
stopping  up,  and  if  that  is  so  all  the  conditions 
with  re8p)ect  to  stopping  up  must  be  complied  with 
in  the  latter  case,  and  wat  has  not  been  done  here. 
Beg.  v.  PhiUipe  (L.  Bep.  1  Q.  B.  648 ;   35  L.  J. 
217,  M.  C.)    supports  this    argument.       If  all 
allusion  to  the  old  road  was  surplusage,  the  time 
spent  in  discnssine  that  case  was  time  wasted. 
As  soggested  in  the  case  cited,  it   is  not  the 
road  that  is  diverted,  but  the  traffic  over  the  road, 
and  that  can  only  be  done  by  stopping  up  the  old 
road  either  by  a  barrier  or  some  order  of  justices. 
l!hat  there  could  not  be  a  diversion  without  a 
stoppins  up  is  dearl]^  contemplated  by  the  Act. 
The  order  of  justices  is  provided  for  by  sect.  91, 
which  says,  "  the  justices  at  the  same  quarter 
sessions   shall    make   an    order    to    divert   and 
turn    and    to    stop    up    such    highway    either 
entirely  or  subject   as  aforesaid,   or  to   divert, 
turn,  and  stop  up  such  old  highway,  and  to  pur- 
chase ground  for  such  new  highway,  or  to  stop  up 
«uch  unnecessary  highway,"  so  there  can  be  no 
order  for  diverting  without  at  the  same  time  an 
order  to  stop  up.    (See  form  of  order,  sched.  19  of 
Act.)  The  new  highway  might  be  shorter  or  more 
commodious,  and  yet  there  might  be  some  reason 
which   would   still   make   the   old   road    neces- 
sary.    There   might,    for    instance,    be    A   well 
to  which  it  was  the  sole  means  of  approach,  and 
the  certificate  should  show  that  this  is  not  so. 
The  authorities  upon  the  second  point  are  con- 
clusive.    Here  the  certificate  states  that  the  jus- 
tices haae  their  opinion  that  the  new  road  will  be 
more  commodious  upon  inquiries  that  they  have 
made,  or  at  all  events  partly  upon  inquiries  made 
by  them.    In  Beg,  v.  Ths  Marquis  of  Dovonshire  (4 
A.  &  E.  698)  Lord  Denman  says:  '*  We  think  that 
it  does  not  by  any  fair  or  reasonable  inference 
(and  such  only  ought  we  to  apply)  follow  that  the 
motive  operating  upon  the  justices  was  the  view 
only.    They  might,  consistently  with  a  fair  and 
reasonable  construction  of  the  order,  have  been 
influenced  by  other  proof.  If  so,  the  justices  never 
obtained  jurisdiction  over  the  subject,  and  their 
order  cannot  be  supported."     Beg.   v.  Stephen 
Janes  (12  A  &  E.  684)  is  also  in  point,  and  the 
principle  was  recog^sed  in  Beg.  v.  Milverton  (5  A. 
&  E.  841).     On  both  grounds  therefore  this  certi- 
ficate is  bad,  and  the  order  of  quarter  sessions 
shoidd  be  affirmed. 

Btdwer,  Q.O.  (C.  E.  Maiden  with  him).— The 
appUoation  here  is  merely  to  divert  a  highway  and 


not  to  stop  up.  The  distinction  is  clearly  reoog* 
nised  in  the  sections  of  the  Act,  and  a  aifferent 
mode  of  procedure  is  provided  for  in  each  of  those 
cases.  All  we  ask  for  here  is  to  be  allowed  to  go 
by  steps.  Later  on  it  may  be  an  application  may 
be  made  to  stop  up  the  old  road,  but  that  is  not  so 
at  present.  The  distinction  between  diverting  or 
turning  and  stopping  up  was  recognised  in 
Agmundesham  y.  OomwailiB  (Anderson's  Bep. 
2^).  It  is  not  necessary  to  inquire  into  tbe 
precise  meaning  of  the  words  diverting  and 
turning,  but  they  mean  something  distinct  from 
stopping  up,  and  all  oonditions  for  diverting  and 
turning  have  been  complied  with  here.  As  to  the 
second  point,  the  Act  has  been  fully  carried  out. 
The  magistrates  have  viewed,  and  upon  such  view 
in  the  earlier  part  of  the  certificate  they  say  the 
new  way  will  be  more  commodious.  The  state- 
ment in  the  later  part  of  the  certificate  is  mere 
surplusage  and  may  be  rejected.  Besides  even 
there  it  is  stated  that  the  old  road  was  uneven, 
which  was  information  gained  from  the  view. 
Beg.  v.  Milverton  {uhi  sup.)  supports  my  argument. 
Beg.  V.  The  Marquis  of  Downskire  and  Beg.  v. 
Stephen  Jones  {uhi  sup.)  are  distinguishable,  as 
there  was  no  sufficient  statement  of  a  view  in  any 
part  of  the  certificate. 

(?tt%,  Q.C.  in  reply. 

CocKBUBN,  O.J. — I  regret  to  say  that  I  have 
come  to  the  conclusion  that  the  order  cannot  be 
maintained,  that  is  to  say  the  order  of  the  justices, 
and  that  the  order  by  the  oourt  of  quarter 
sessions  in  setting  the  order  aside,  and  in  refusing 
to  proceed  upon  it  is  right.  Two  objections  have 
been  taken  by  the  party  resisting  the  order  in 
question.  The  first  is  that  it  was  necessary  that 
the  justices  in  their  certificate  stating  that  this 
proposed  diversion  should  have  for  its  effect  the 
making  of  a  road  more  commodious  for  the  public, 
should  have  contained  in  addition  a  statement 
that  ithe  old  road  would  be  unnecessary,  and 
should  be  stopped  up,  and  I  have  been  rather 
struck  by  that  argument;  but  I  think,  looking 
at  the  sections  in  the  Act  of  Parliament  more 
closely,  that  there  is  no  foundation  for  it,  and  for 
the  simple  reason  that  as  soon  as  the  proceedings 
have  terminated  for  the  substitution  of  a  new 
road  for  an  old  one,  the  diversion  to  which  the 
certificate  of  the  magistrates  had  reference  had 
been  established,  and  hence  the  old  road  ceased  to 
be  a  highway  at  all.  It  was  divested  of  its 
character  of  a  highway,  the  public  were  no  longer 
entitled  to  use  it  as  such,  and  it  reverted  un- 
incumbered by  any  public  easement  or  obligation  to 
the  original  owner.  The  other  obj  ection  however  is 
a  far  more  formidable  one,  and  that  is  that  it  does 
not  appear  upon  the  certificate  that  the  proposed 
substitution  of  a  new  I'oad  would  be  more  com- 
modious to  the  public  as  the  result  of  the  view 
of  the  magistrates  themselves  affecting  their 
own  judgment.  I  think  this  is  necessary  under 
the  Act  of  Parliament.  The  Act  of  Parliament 
requires  that  the  justices  should  view,  and  not 
only  that  they  should  view,  but  that  they  should 
certify  under  their  hands  the  fact  of  their  having 
viewed,  and  that  the  proposed  new  highway  was 
shorter  and  more  commodious  than  the  former 
one.  If  more  commodious,  which  was  the  ground 
upon  the  certificate  as  given  here,  they  had  to 
set  out  the  reason  why  it  was  so.  The  reasons, 
I  think,  must  be  reasons  resolting  from  the  view 
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on  their  own  personal  inspection,  and  not  from 
statements  whioh  they  might  have  reoeived  from 
parties  possibly  interested  in  the  result.  The 
jnstioes  m  this  case  appear  to  have  founded  their 
decision  not  upon  their  own  yiew>  but  upon 
inquiries.  I  do  not  mean  to  say  that  they  must 
not  consult,  but  it  must  appear  that  the  view 
upon  which  they  founded  their  decision  was  their 
own,  and  such  a  view  was  totally  wanting  in  the 
certificate.  I  cannot  help  regretting  the  decision, 
but  the  order  of  quarter  sessions  must  be 
affirmed. 

Mellob,  J. — ^I  think  I  have  come  to  the  con- 
clusion on  the  same  grounds.  The  term  diversion 
must  mean  a  change  of  direction  in  the  highway, 
and  that  the  portion  of  the  highway  abandoned  is 
no  longer  highway.  What  remains  is  merely  the 
property  of  the  person  who  owned  the  land. 
That,  however,  is  not  a  point  for  decision  at 
present. 

Order  of  quarter  eeseions  affirmed, 

Solicitors  for  the  appellant,  Bhodee  and  Son,  for 
Steward  and  Bouee,  Ipswich. 

Solicitor  for  the  respondent,  Wood. 


Wedneeday,  May  7, 1879. 

(Before  Gockbu&n,  G.J.  and  Lopss,  J.) 

Leeds  Union  (apps.)  v.Tadcastek  Union  (resps.)(a) 

Settlement  by  residence — Child  living  ofort  from 
pareni—39  ^  40  Vict.  e.  61,  e.  34 

A  pauper  child,  bom  in  1870,  a  bastard,  was  placed 
oy  her  mother,  uflien  about  a  fortnight  old,  in  the 
charge  of  a  person,  who  resided  with  the  child 
for  eight  years  in  the  appellants*  union.  After- 
wards the  child  and  the  person  having  charge  of 
her  removed  to  the  respondents*  union,  and  there, 
in  ahout  seven  months,  became  chargeable  to  the 
poor  rates.  The  mother*s  settlement  and  resi- 
denee  were  not  known. 

Held,  that  the  pauper*s  settlement  by  residence 
under  39  ^  40  Vict.  e.  61,  s.  34,  was  in  the 
appeUcmts*  union ;  and  that  the  order  of  removal 
thereto  was  rightly  made. 

At  a  general  quarter  sessions  of  the  peace  for 
the  said  riding,  holden  at  Wakefield,  in  the  said 
riding,  on  the  14th  Oct.  1878,  before  Thomas 
Brooke,  Esq.,  and  others,  justices  of  the  peace, 
an  appeal  in  which  the  guardians  of  Leeds  Union 
were  appellants,  and  the  guardians  of  Tadcaster 
Union  were  respondents,  came  on  to  be  tried 
against  an  order  of  removal  made  by  two  justices 
of  the  said  riding  on  the  2nd  Sept.  1878  adjudging 
the  place  of  the  legal  settlement  of  Beatrice  Emily 
Wright,  aged  eight  years,  the  illegitimate  child  of 
Caroline  Wright,  to  be  in  the  parish  or  township 
of  Seacroft,  in  the  said  riding  and  in  the  saia 
Leeds  Union.  At  the  hearing  of  the  appeal  the 
said  court  of  quarter  sessions  confirmed  the  said 
order  of  the  justices,  subject  to  the  following 
case: 

1.  The  pauper,  Beatrice  Emily  Wright,  is  the 
illegitimate  cnild  of  Caroline  Wright,  and  was 
born  in  the  parish  or  township  of  Boundhay,  in 
the  West  Biding  in  May  1870. 

2.  When  the  pauper  was  about  a  fortnight  old 
she  was  placed  oy  her  mother  in  the  care  of  John 
Oakes  and  his  wife. 

<«)  itepotted  Df  M.  W.  MoKmllae,  Esq.,  BtRitter^kt^Law. 


3.  John  Oakes  and  his  wife  resided  at  Seaoroft 
fh>m  Dec  1871  to  Feb.  1878,  and  during  all  this 
time  the  pauper  lived  with  them  withont  re- 
ceiving any  relief,  except  that  in  Sept.  1875  the 
pauper  was  sent  by  John  Oakes  fbr  one  week 
(durinff  the  temp  orary  illness  of  his  own  daughter) 
to  the  house  of  his  son,  who  lived  at  Crossgatesy 
in  the  West  Biding. 

4  At  the  time  the  pauper  was  so  sent  to  Cross- 

fates,  both  John  Oakes  and  his  wife  intended  to 
ring  her  back  to  their  house  at  Seacroft  within 
a  period  of  a  week  or  thereabouts. 

5.  In  Feb.  1878  John  Oakes  and  his  wife  with 
the  pauper  left  Seacroft  and  went  to  reside  in. 
Crossgates  within  the  respondentR  Union,  and  in 
Sept.  1878  the  pauper  became  chargeable  to  the 
respondents  Umon. 

6.  No  evidence  was  given  of  the  settlement  by 
birth  or  otherwise  of  Caroline  Wright,  the  mother 
of  the  pauper,  though  evidence  was  g^ven  that 
the  responaents  had  made  unsuccessful  enquiry 
about  it. 

7.  During  all  the  time  aforesaid  the  parishes  or 
townships  of  Seacroft  and  Boundhay  were  com- 
prised within  the  appellants'  union. 

8.  Copies  of  the  order  of  justices  and  grounds 
of  removal  and  grounds  of  appeal  accompany  and 
form  part  of  this  case. 

9.  Upon  toe  above  facts  the  court  of  quarter 
sessions  oonfirmed  the  above  order. 

The  question  for  the  court  of  Queen's  Bench 
Division  was  whether  they  were  right  in  doing  so. 

If  the  answer  of  the  court  were  in  the  aflSrma- 
tive,  the  order  of  sessions  was  to  stand,  otherwise 
it  would  be  reversed. 

Lofthouse  for  the  respondents.  —  This  settle- 
ment comes  within  the  words  of  39  &  40  Vict.  c. 
61,  s  '34,  by  which  it  is  enacted  that  "  Where  any 
person  shall  have  resided  for  the  term  of  three 
years  in  any  parish,  in  such  manner  and  under 
such  circumstances  in  each  of  such  years,  as 
would  in  accordance  with  the  several  statutes  in 
that  behalf  render  him  irremovable,  he  shall  be 
deemed  to  be  settled  therein  until  he  shall  acquire 
a  settlement  in  some  other  parish  by  a  like  resi- 
dence or  otherwise."    [Stopped  by  the  Court.] 

Poland  and  Jjumley  for  the  appellants. — ^To 
reside,  according  to  the  meaning  of  this  section, 
must  involve  some  personal  act  by  the  individual 
who  thereby  obtains  a  settlement.  A  child  of 
tliis  age  is  incapable  of  selecting  a  residence  as  a 
voluntary  proceeding;  if  it  were  otherwise  and 
the  settlement  in  this  case  were  good,  the  result 
mudt  be  frequently  to  separate  children  from 
their  parents.  Moreover,  this  was  not  a  residence 
at  Seacfoft  which  would  constitute  irremovability 
under  9  &  10  Vict.  c.  66 ;  it  is  rather  the  case  of 
the  child  who  was  sent  year  after  year  to  a 
charitable  institution,  but  yet  conscructivelv  re- 
sided with  his  mother  in  another  parish,  and  was 
held  to  be  irremovable  when  he  became  chargeable 
in  the  mother^s  parish : 

Reg.  Y.  AUngdMi,  L.  Bep.  5  Q.  B.  406. 

This  statute  of  irremovability  is  subject  to  the 
proviso  in  11  &  12  Vict.  c.  Ill,  s.  1,  •*  Provided 
always  that  whenever  any  person  should  have  a 
wife  or  children  having  no  other  settlement  than 
his  or  her  own,  such  wife  and  children  should  be 
removable  from  any  parish  or  place  from  which 
ho  or  she  would  be  removable,  notwithstanding 
any  provisions  of  the  said  recited  Act  (t. «.  9  A  10 
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Yict.  c.  66),  and  should  not  be  removable  from 
any  parish  or  place  from  which  he  or  she  would 
not  DO  removaole  by  reason  of  any  provision  in 
the  said  recited  Act."  There  was  nothing  here 
to  make  the  mother  irremovable  from  Seacroft, 
and  therefore  the  pauper  can  neither  be  irre- 
movable from  there,  nor  have  a  settlement  there  : 

Beg.  V.  Pott  ShrigUyy  12  Q.  B.  148. 

GocKBURN,  G.J. — We  think  our  judgmenii  must 
be  to  confirm  the  order  of  removal  and  that  of 
the  quarter  sessions.  It  has  been  ingeniously 
argued  that  the  case  is  bound  by  the  proviso  in  11 
A 12  Vict,  c.  Ill,  to  9  A  10  Vict.  c.  66,  s.  1,  which, 
it  is  said,  limits  the  irremovability  of  a  child  to 
the  place  where  the  parent  is  irremovable.  But 
the  proviso  has  nothing  to  do  with  the  present  case : 
its  object  was  to  prevent  the  dispersing  of  dif- 
ferent members  of  a  family.  Here  there  is  no 
-consideration  of  that  kind,  and  we  have  only  to 
decide  upon  the  applicability  of  sect.  34  of  the 
Act  of  1876  to  the  circumstances.  The  pauper 
lias  actually  resided  for  three  years  in  Seacroft, 
font  it  is  contended  that,  because  the  mother  lived 
in  another  parish,  the  child  constructively  re- 
resided  with  her  and  where  she  resided.  It  is 
true  that  where  a  child  is  under  the  authority 
and  control  of  its  parent,  it  may,  even  placed  at  a 
school  in  a  different  parish,  be  said  to  con- 
stractively  reside  with  the  parent.  Here,  how- 
ever, the  child  had  been  entirely  given  up  by  its 
mother;  it  was  not  a  suspension,  but  a  virtual 
abandonment  oi  the  maternal  right.  Oircum- 
stanced  as  she  was,  she  asked  Oakes  and  his  wife 
to  take  the  child  off  her  hands,  and  the  child 
resided  with  them  in  another  parish  without  any 
intention  on  the  part  of  the  mother  to  resume 
her  rights.  Mr.  Poland  has  contended  that  under 
sect.  34,  there  must  be  an  intention  on  the  part  of 
the  person  residing  to  choose  a  residence,  but 
nothing  of  the  kind  is  expressed  in  the  Act.  The 
-expression  is  simply  "  shall  have  resided."  The 
-child  must  have  resided  somewhere,  and  the 
words  and  spirit  of  the  section  are  satisfied  by 
actual  residence  on  its  part.  The  section  may 
sometimes  produce  inconvenience,  but  on  the 
whole,  its  operation,  by  preventing  people  from 
being  torn  from  a  neighbourhood  in  which  they 
have  long  been  living,  is  likely  to  be  beneficial. 
I  think  this  is  a  case  certainly  within  its  appli- 
-cation. 

LoFES,  J. — ^I  am  of  the  same  opinion. 

Judgment  for  respondents. 

Solicitors  for  appellants,  0.  0.  0,  Bushworth, 
for  Clarice  and  Son,  Leeds. 

Solicitors  for  respondents,  Torr  and  Go, 


Friday,  March  28, 1879. 

(Before  Mellor  and  Lush,  JJ.) 

Stacet  (app.)  v.  Lintell  (resp.).  (a) 

JBaetardy — Married  woman  living  with  her  huahand 
— Justices'  jurisdiction — 35  ^  36  Vict  c.  65,  ».  3. 

A  single  woman,  after  being  delivered  of  a 
bastard  child,  got  married,  and,  whUat  living 
with  her  husband,  applied  for  an  afftliaiion  sum' 
mons  against  the  putative  father. 

Held,  upon  a  case  stated  by  justices,  that  the  3r(Z 
sectixm  of  the  Bastardy  Laws  Amendment  Act 

(a)  Bpported  by  M.  W.  M''Kblla&,  Esq.,  Barristerat-Law. 
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1872  does  not  apply  to  such  a  case,  and  thai  the 
justices  rightly  refused  to  make  an  order. 

This  was  a  case  stated  by  justices,  under  20  &  21 
Vict.  c.  43,  for  the  opinion  of  the  court. 

At  a  petty  sessions  for  Chipping  Wycombe  an 
information  was  preferred  under  35  &  36  Vict. 
c.  15,  s.  3,  by  Sarah  Staoey,  formerly  Sarah  Cog- 
dell,  against  Charles  Lintell,  charging  him  with 
being  the  father  of  her  bastard  child.  Upon  the 
hearing  the  justices  dismissed  the  information, 
and  stated  the  following  case : — 

1.  Upon  the  hearing  of  the  said  information  and 
application  it  was  proved  that  the  appellant  at  the 
time  of  the  birth  of  the  child  mentioned  in  the 
said  information,  namely,  in  Jan.  1876,  was  a 
single  woman,  and  she  deposed  on  oath  that  the 
respondent  was  the  father  of  the  said  child,  and 
that  his  wife,  within  twelve  months  next  after 
the  birth  of  the  said  child,  paid  her  money,  which 
the  appellant  considered  was  intended  for  its 
maintenance.  In  cross-examination  it  was  ad- 
mitted by  the  appellant,  and  proved  to  the  satis- 
faction of  the  justices,  that  smce  the  birth  of  the 
said  chUd,  but  previous  to  the  filing  of  the  said 
information — ^namely,  on  the  6th  Feb.  1878 — ^the 
appellant  hod  intermarried  with  and  become  the 
wife  of  Edward  Stacey,  and  was  at  the  date  of 
the  said  hearing  the  wife  of  the  said  Edward 
Stacey,  and  living  with  him  as  his  wife. 

2.  It  was  therefore  contended  by  Mr.  Daniel 
Clark,  the  solicitor  for  the  respondent,  that  the 
appellant  was  not  a  single  woman  within  the 
meaning  of  sect.  3  of  35  &  36  Vict.  o.  65,  and  that 
an  order  to  affiliate  the  said  child  could  not,  under 
the  circumstances  before  stated,  be  made  on  her 
application.  The  following  cases  were  referred  to, 
namely,  Be»  v.  Luffe  (8  East  193) ;  Beg.  v.  Oolling' 
wood  (12  Q-  B.  681) ;  Ex  parte  Grimes  (2  E.  &  B 
547).  The  solicitor  for  the  respondent  contended 
that  those  cases  were  distinguished,  because  there 
the  woman  was  not  living  with  her  husband  at 
the  time  the  order  was  made ;  and,  further,  that 
the  cases  were  decided  on  the  ground  that  if  an 
order  could  not  be  made  the  child  would  be  un- 
provided for,  and  he  pointed  out  that  such  would 
not  be  the  case  with  regard  to  the  child  of  the 
appellant,  as  by  sect.  57  of  4  &  5  Will.  4,  c.  76,  the 
husband  of  the  appellant  would  be  liable  to  main- 
tain it. 

3.  The  said  justices,  in  the  absence  of  any 
decision  as  to  the  words  "  single  woman  "  apply- 
ing to  a  married  woman  living  with  her  husband 
at  the  time  of  the  application  and  hearing,  dis- 
missed the  said  information,  as  before  mentioned, 
without  going  into  further  evidence  as  to  the 
respondent  being  the  fath«^r  of  the  said  child,  or 
having  paid  monthly,  as  alleged  in  the  said  infor- 
mation, on  the  ground  that  the  appellant  was  not 
entitled  to  prefer  the  said  information,  or  to  obtain 
an  order  tnereon,  because  she  was  a  married 
woman  and  living  with  her  husband  at  the  time 
the  said  information  was  preferred  and  came  on 
for  hearing. 

4.  The  question  of  law  arising  on  the  above 
statement  for  the  opinion  of  the  court  was,  whether 
an  order  to  affiliate  the  child  named  in  the  said 
information  could  be  made  on  the  application  of 
the  appellant,  assuming  that  the  paternity  of  the 
child  could  be  proved  by  the  mother  and  the 
necessary  corroborative  testimony  could  be  given, 
and  the  payment  by  or  on  behalf  of  the  alleged 
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father  of  money  for  the  child's  maiutenaDce 
within  twelve  months  of  its  birth  and  before  the 
marriage  of  the  appellant  oould  be  proved  to  the 
jastioes'  satiafaotioa. 

Qraham  for  the  appellant. — The  words  of  this 
3rd  section— which  are  that  "  any  single  woman 
who  may  be  with  child,  or  who  may  be  delivered 
of  a  bastard  child,  after  the  passing  of  this  Act  may 
either  before  the  birth,  or  at  any  time  within  twelve 
months  from  the  birth  of  such  child,  or  at  any 
time  thereafter,  apon  proof  that  the  man  alleged 
to  be  the  father  of  sach  child  has  within  the 
twelve  months  n^xt  after  the  birth  of  such  child 
paid  money  for  its  maintenance,"  apply  for  an 
affiliation  order — can  be  satisfied  by  reading  the 
words  "  single  woman  "  as  applying  only  to  the 
time  of  the  child's  birth.  This  interpretation  is 
sapported  by  the  fact  that  the  previous  statute, 
7  &  8  Vict.  c.  101,  contained  a  proviso  in  sect.  5 
that,  no  order  for  the  maintenance  or  support  of  a 
bastard  child  should  have  any  force  or  validity  after 
the  mother's  marriage.  That  proviso  has  now  no 
existence,  the  previous  statute  being  repealed 
by  the  present  one ;  therefore  an  order  will  now 
continue  to  have  effect,  notwithstanding  the  piar- 
riage.  This  being  so,  there  is  no  reason  why  the 
order  should  not  be  made  after  the  marriage. 
Under  the  earlier  Bastardy  Acts,  before  7  &  8 
Yict.  a  101,  marriage  was  held  to  be  no  objection 
to  ax^,  order  {Bex  v.  Lufe.  8  East,  193);  so  also 
under  that  Act  in  the  case  of  a  woman  living  apart 
from  her  husband  {Beg,  v  Oollingioood,  12  Q.  B. 
681 ;  and  Beg,  v.  PiUington,  2  E.  &  B.  546).  The 
case  of  Lang  v.  Bpicer  (1  M.  &  W.  129)  was  decided 
under  an  early  statute,  and  was  based  only  on  the 
ability  of  the  nusband  to  maintain  the  child. 

Croome  for  the  respondent.  —  The  repeal  of 
7  &.  8  Yict.  c.  101,  merely  restores  the  previous 
law  under  which  Lang  v.  Spicer  was  decided ;  it 
ifl  therefore  a  distinct  aathority  against  any 
affiliation  order  in  this  case.  There  is  a  marked 
distinction  between  the  other  cases  cited  and  the 
present,  in  that  the  married  women  were  in  both 
the  cases,  under  the  7  &S  Vict. a  101,  living  apart 
from  their  hnsbanda,  and  were  therefore  hela  to 
be  single  women. 

Qraham  in  reply. 

Mellob,  J. — I  am  of  opinion  that  the  decision 
of  the  justices  was  right,  and  that  the  appellant 
did  not  come  within  the  definition  of  a  single 
woman.  It  appears  to  me  that  the  reasoning  in 
the  case  of  Lang  v.  Spider — although  this  case  is 
not  actually  governed  by  the  decision  there — 
shows  us  tlmt  we  onght  not  to  hold  that  a  woman 
who  is  married  at  the  time  of  her  application  for 
an  order  is  within  the  contemplation  of  the  3rd 
section  of  35  &  36  Vict.  c.  65.  By  her  marriage 
her  husband  becomes  liable  to  maintain  her 
bastard  child ;  and,  if  she  were  at  liberty  also  tiO 
apply  and  obtain  an  order  against  the  putative 
fatner,  there  would  be  a  double  liability  in 
reference  to  the  maintenance  of  the  same  child. 
The  reason  of  the  thing  is  thus  against  the  arga- 
ment  of  Mr.  Graham  founded  upon  the  Acts;  bat 
I  think  also  that  we  are  within  the  strict  meaning 
of  the  words  in  the  section.  I  think  that  the 
intention  is  that  the  woman  throughout  should  be 
a  single  woman,  or  at  least  that  she  should  be  so 
in  the  sense  of  those  cases  where  a  woman 
separated  from  her  husband  has  been  held  to  be  a 
single  woman  for  the  purpose  of  obtaining  an 


order  of  affiliation.  Those  cases,  however,  only 
show  that  for  the  purposes  of  the  Poor  Law  Acts 
a  married  woman  might  come  within  the  pro- 
vision throwing  the  cost  of  the  maintenance  of 
the  bastard  of  a  single  woman  upon  the  putative 
£Either. 

Lush,  J. — ^I  am  of  the  same  opinion.  The  policy 
of  the  law  is  to  assist  the  mother  in  maintaining 
the  child,  and  to  insure  that  she  shall  not  throw 
the  cost  of  it  upon  the  parish ;  and  so  the  word 
single  woman  has  received  an  interpretation  which 
enables  us  to  say  that  it  does  not  nesessarily 
mean  "  unmarried,"  but  may  include  a  woman 
separated  from  her  husband,  who,  daring  aach 
separation,  has  had  a  bastard  child,  and  who  by 
such  separation  has  been  reduced  as  it  were  to 
the  position  of  a  single  woman.  But  the  woman 
here  was  living  with  her  husband  at  the  time  of 
her  application,  and  by  sect.  57  of  the  Poor  Law 
Act  (4  A  5  Will.  4,  c.  76)  "  every  man  who  shall 
marry  a  woman  having  a  child  at  the  time  of  such 
marriage  shall  be  liable  to  maintain  such  child  as 
part  of  his  family."  Therefore,  as  soon  as  the 
woman  married,  the  child  had  a  fiather,  a  person 
bound  to  maintain  it.  Now,  it  has  been  observed 
that  in  the  Act  7  &  8  Yict.  o.  101,  there  was  a 

Eroviso  that  no  order  for  the  maintenance  of  a 
astard  child  should  be  of  any  force  after  the  mar- 
riage of  the  mother,  and  that  that  proviso  is  pur- 
posely omitted  in  the  later  Act,  whence  it  is 
contended  that  the  Legislature  intended  that  her 
Eubsequent  marriage  should  not  invalidate  the 
order.  I,  however,  do  not  so  read  the  Act.  I 
thing  the  effect  is  this,  that  the  order  does  not 
nowheoomeiptfo/oc^o  void  upon  the  marriage  of 
the  woman  ;  but,  if  the  order  has  been  made  while 
she  was  single,  it  may  be  continued  after  her  mar- 
riage, under  the  order  of  the  justices,  until  the 
child  is  thirteen — that  is,  whether  she  marries  or 
not,  the  order  may  be  kept  alive  and  in  force  up 
to  that  time.  That  is  not  this  case.  The  question 
then  is.  When  she  applied  was  she  in  the  position 
of  a  single  woman  P  I  think  not ;  she  was  not 
therefore  capable  of  applying,  for  to  be  within  the 
Act  she  must  be  either  single  or  separated  from 
her  husband. 

Judgment  for  respondent. 

Solicitors  for  appellant.  King  and  IfiftSm,  for 
James  Baiting,  Great  Marlow. 

Solicitor  for  respondent,  D.  Clarke,  High 
Wycombe. 


Monday,  March  31, 1879. 

(Before  Gocrbttiin,  C.J.  and  Mbllor,  J.) 

Bbo.  v.  Grebnlaw  Turnpike  Tbustees.  (a) 

Thimpike  toUkouse — Purposes  of  the  road — Used 
as  a  dwelling-house — Encroackmeni — 3  Qeo.  4, 
c.  126,  M.  89,  118—4  Geo.  4,  c.  95,  •.  57. 

A  tollhouse  had  been  used  for  the  residence  of  a  moa 
employed  to  keep  the  road  in  repair  ever  since  tKs 
toUs  had  ceased  to  be  collected  there,  twelae  years 
ago.  The  adjoining  landowner  applied  for  a 
mandamus  to  compel  the  road  tnuitees  to  puU 
dovon  tlie  house,  under  4  Oeo.  4,  e.  95,  s.  57,  in 
order  that  he  might  purchase  ih^  site,  under 
3  Geo,  4,  c.  126,  s,  89. 

Held,  that  the  house,  being  situated  within  forbidden 
distance  from  the  centre  of  the  road  for  a  dwelling' 

,-.     ,  -Mil  -----  -- 1^  -      J. ^  -     ——^   -  ,  !■ 

(a)  Seported  \>j  M.  W.  M'Kellab,  Etq..  Burtrtar^t-Law. 
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house  {under  3  Geo.  4,  c.l26,  «.  118),  it  was,  under 
the  circumstances,  no  longer  required  for  thepur^ 
poses  of  the  road ;  and  thai  the  applicant  was 
entitled  to  this  remedy. 

This  wbh  a  rale  for  a  mandamus  obtuned  on  be- 
half of  the  proprietor  of  land  adjoining,  by  which 
the  trustees  of  the  Greenlaw  Tarnpike  Trast  were 
commanded  to  pall  down  a  tollhouse  which,  it 
was  alleged,  was  no  longer  required  for  the  pur- 
poses ot  the  road,  and  to  sell  or  remove  the 
xnateriulB. 

The  toUhouse  was  erected  in  1851,  and  was 
used  for  about  sixteen  years  afterwards  for  collec- 
ting tolls.  In  1867  it  was  resolved  to  remove  the 
bar,  and  since  that  time  the  house  has  been  used 
only  as  a  residence  for  a  workman,  employed  by 
the  trustees,  to  keep  the  road  in  order.  The  toll- 
house stood  by  the  side  of  the  road  within  less 
than  30  ft.  from  the  middle  of  the  road,  which  is 
forbidden,  with  respect  to  a  dwelling-house,  by 
sect.  118  of  3  Geo.  4,  c.  126. 

By  4  Geo.  4,  c.  95,  s.  57  it  was  enacted 

That  where  any  toUhonse  or  toUhonses  Btanding  on  or 
adjoining  any  tnrnpike  road,  and  whioh  shall  have  been 
erected  dy  or  vested  in  the  tmstees  or  oommissioners  of 
snch  road,  shall  become  nseless  and  be  no  longer  reqnired 
for  the  pnrpoBee  of  such  road,  it  shall  not  l:^  lawful  for 
the  tmstees  or  oommissioners  of  such  road  to  sell  or  dis- 
pose of  sach  tollhonse  or  tollhouses,  bat  in  every  such 
case  the  trustees  or  commissioners  of  the  road^  on  whioh 
such  tollhouse  or  tollhouses  no  longer  required,  shall 
stand,  shall  cause  such  tollhouse  or  tollhouses,  with  the 
outhouses  attached  or  belonging  thereto,  to  be  pulled 
down,  and  the  materials  thereof  to  be  sold  or  removed, 
and  the  site  of  such  tollhouse  or  tollhouses  so  pulled 
down,  together  with  the  gardens  and  appurts  thereunto 
belonging  may  then  be  s^d  by  the  said  trustees  or  com- 
missioners, in  tiie  same  manner  as  and  under  the  regu- 
lations in  the  said  recited  Act  and  this  Act  contained, 
with  respect  to  any  land  or  gnK)und  not  wanted  for  the 
purposes  of  the  road. 

The  provision  in  the  recited  Act  referred  to  is 
contained  in  sect.  89  of  3  Geo.  4,  c  126 

That  where  the  trustees  or  commissioners  of  any  turn- 
pike road  shall  have  purchased,  or  shall  be  possessed  of 
any  piece  or  pieces  of  ground  not  wanted  for  the  pur- 
poses of  such  road,  it  smll  and  may  be  lawful  for  such 
&U8tee0  or  commissioners  to  sell  and  dispose  of  the  same : 
provided  always  that  the  said  trustees  or  commissioners, 
before  they  shall  sell  and  dispose  of  any  such  piece  or 
pieces  of  ground  not  wanted  for  the  purposes  of  such 
turnpike  rmul  as  aforesaid  to  any  other  person  or  i>erson8 
«f  whom  tiie  same  shall  have  been  purchased,  or  to  the 
person  or  persons  whose  lands  shall  adjoin  thereto. 

Candy  showed  cause  for  the  trustees. — This  is 
an  appeal  to  the  discretion  of  the  court  by  a  land- 
owner for  the  purpose  of  becoming  possessed  of  a 
piece  of  land  adjoining  his  own.  The  duty  of  the 
trustees  is  to  pull  down  these  tollhouses  only 
when  they  become  useless  and  are  no  longer  re- 
quired for  the  purposes  of  the  road.  Because  this 
tollhouse  has  not  been  used  for  collecting  during 
the  last  twelve  years,  it  does  not  follow  that  it 
may  be  no  longer  required  for  that  purpose  again. 
Moreover,  it  is  a  sufficient  exemption  from  the 
application  of  the  section,  if  the  tollhouse  is  re- 
quired for  the  purposes  of  the  road.  Here  the 
liouse  is  used  for  the  residence  of  the  person  who 
keeps  the  road  in  repair,  which  may  well  be  in- 
cluded in  the  purposes  of  the  road.  Under  the 
Lands  Glauses  Act,  "  superfluous  land  "  has  been 
held  to  be  inapplicable  to  land  used  for  other  pur- 
poses of  a  railway  than  that  of  bearing  the  rails. 

Bddley  supported  the  rule.— The  adjoining  owner 
has  a  right  of  pre-emption,  and  this  is  the  only 


means  by  which  he  can  enforce  his  right.  When 
used  as  a  dwelling,  the  tollhouse  became  an  ob- 
struction within  the  118th  section  of  3  Greo.  4, 
0.  126,  and  its  continued  existence  is  forbidden  by 
that  section,  and  cannot  therefore  be  a  purpose  of 
the  road.  As  to  its  future  use,  the  definition  of 
the  word  "  required  "  with  respect  to  superfluous 
land  was  given  by  Bramwell,  L.J.  in  Hooper  v. 
Browne  (L.  Rep.  3  Q.  B.  Div.  258, 274).  Land  is 
required  by  a  railway  company  where  thev  have 
actually  used  it  for  laying  down  the  rails  over 
which  the  trains  carrying  their  traffic  pass  and  re- 
pass, or  for  erecting  works  necessary  in  conducting 
their  business.  I  think  also  that  land  is  required 
where,  although  it  is  not  at  the  moment  used  by 
the  company,  it  will  be  wanted  within  a  definite 
ascertained  time."  It  is  not  suggested  here  that 
the  house' will  again  be  requir^  for  collecting 
tolls. 

GocKBUBN,  G.J. — This  rule  must,  I  think,  be 
made  absolute.  The  first  Question  is,  whether  the 
tollhouse  has  become  useless,  and  is  no  longer 
required  for  the  purposes  of  the  road  P  and  the 
decision  of  this  question  turns  on  what  is  the 
proper  construction  of  the  words  "  required  for 
the  purposes  of  the  road  P"  It  is  quite  clear  that 
this  has  ceased  to  be  useful  as  a  tollhouse,  and 
I  do  not  think  that  the  turnpike  trustees  have 
shown  anything  to  lead  us  to  believe  that  they 
seriously  contemplate  setting  up  a  toll  again  at 
this  place.  As  an  inference  of  fact  from  their 
statement  I  do  not  believe  there  is  any  intention 
to  use  this  again  as  a  tollhouse.  I  start  therefore 
with  the  assumption  that  this  is  useless  as  a  toll- 
house. Then  it  is  said  that  it  is  still  reauired  for 
road  purposes,  because  it  is  occupied  by  one  of 
the  men  employed  in  the  road.  We  must  there- 
fore consider  whether  such  occupation  can  come 
within  the  meaning  of  sect.  57.  In  order  to 
determine  that,  we  were  very  properly  referred  to 
sect.  118  of  the  3  Geo.  4,  c.  126,  forbidding  en- 
croachments by  means  of  dwelling-houses  or  other 
buildings  being  made  on  or  at  the  sides  of  any 
turnpike  road  so  as  to  reduce  the  breadth,  which 
seems  to  me  to  make  all  the  difierence  in  the  case. 
It  is  clear  that  if  the  trustees  had  erected  this,  not 
as  a  tollhouse  but  as  a  dwelling-house,  they  would 
have  obstructed  the  road,  and  gone  in  direct  con- 
travention of  this  section.  If  they  had  done  so, 
then  the  neighbouring  landowner,  who  it  must  be 
presumed  uses  the  road,  would  have  a  right  to 
call  upon  them  to  pull  the  house  down,  or  to  pro- 
ceed by  information  as  prescribed.  Turning  again 
to  sect.  57,  and  reading  the  purposes  there  as 
meaning  lawful  purposes,  we  see  that  the  use  of 
the  house  otherwise  than  as  a  tollhouse  is  not 
within  it.  The  only  other  question  is,  whether 
the  neighbouring  proprietor  is  entitled  to  call 
upon  the  turnpike  trustees  by  mandamus  to  pro- 
ceed under  the  Act  and  pull  down  the  tollhouse, 
and  sell  or  remove  the  materials.  I  think  that  he 
is.  He  has  the  right  to  have  the  road  unob- 
structed, and  we  may,  as  I  before  said,  assume 
that,  being  a  neighbouring  owner,  he  uses  the 
road.  That  being  so,  he  has,  in  my  opinion,  a 
right  to  call  on  the  trustees  to  proceed  so  soon  as 
it  is  established  that  the  tollhouse  has  become 
useless. 

Mellok,  J. — I  am  of  the  same  opinion.  For 
some  little  time  I  hesitated  as  to  whether  this  might 
not  still  be  said  to  be  required  for  the  purposes 
of  the  road,  but  I  am  satisfied  now  that  it  has 
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become  nseless  within  the  meaning  of  the  Bection. 
The  object  of  that  section  is  to  deal  with  toll- 
houses, and  their  removal  when  nseless  for  toll 
purposes.  Furthermore,  it  is  clear,  in  view  of  the 
other  sections  about  the  erection  of  houses,  that 
the  trustees  would  have  no  right  to  erect  any  such 
house  except  for  a  tollhouse,  and  it  is  only  as  such 
that  it  can  be  continued.  Otherwise  it  is  a 
nuisance  and  obstruction  on  the  road ;  and  sect. 
57  is  express  that  the  land  shall  not  be  sold  with 
the  obstruction  on  it.  The  rule  for  a  mandcmvue 
must  therefore  be  made  absolute. 

jEMe  ahaolute,  ^ 

Solicitors  for  prosecution,  87mm,  Oroisman,  and 
Oo,,  for  Fenuyick  and  Manisty,  Newcastle-on-Tyne. 
Solicitor  for  defence,  Adam  Bum. 


Saturday,  March  1, 1879. 

(Before  Field  and  Makistt,  J  J.) 

The  Guabdians  of  the  Foob  of  the  Hebbfobd 
Union  (apps.)  v.  The  Guabdians  of  the  Foob 
OF  THE  Wabwick  XJnion  (resps.).  (a) 

Poor  loM — Settlement — Ohild  under  ewteen — Poor 
Law  Atnendment  Act  1870  (39  ^  40  Vict  c.  61),  s. 
36. 

A  pauper  woe  horn  in  the  H,  Union  in  1840,  hut 
had  never  acquired  a  settlement  in  her  oion 
right.  Her  father  teas  horn  in  the  Xr.  Union, 
hut  had  acquired  no  eettlement  except  hie  hvrth 
settlement. 

Held,  that,  under  these  circumsUmces,  the  pauper 
was  not  settled  in  the  H.  Union,  hut  must  he 
deemed  to  have  detrived  her  f<UheT*s  hvrth  settle' 
ment, 

Tms  was  an  appeal  against  an  order  of  two  justices 
for  Warwick,  a^jucucating  the  settlement  of 
Emma  Jones,  a  lunatic,  to  bo  in  lihe  Hereford 
Union. 

The  appeal  was  tried  at  the  cjparter  sessions 
of  Warwickshire  holden  at  Warwick  on  the  3rd 
July  1878,  when  the  said  order  of  adjudication 
was  oonfirmed,  subject  to  the  opinion  of  the 
Queen's  Bench  Division  upon  the  following 

Case. 

It  wasproyed  or  admitted  that  the  said  panper 
lunatic,  Emma  Jones,  was  bom  in  the  parish  of 
St.  John,  Hereford,  in  the  month  of  April,  in  the 
year  1840,  and  was  the  lawful  daughter  of  James 
and  Ann  Jones. 

James  Jones,  the  fother,  was  bom  at  Leominster 
in  or  about  the  year  1798,  and  acquired  a  settle- 
ment there  by  birth,  but  never  acquired  any  settle* 
ment  elsewhere. 

The  said  lunatic,  Emma  Jones,  was  never 
married,  and  had  never  done  anything  to  acquire 
a  settlement  in  her  own  right. 

The  said  Emma  Jones  was  adjudged  a  lunatic 
by  an  order  of  one  of  her  Majesty  s  justices  of  the 
peace  for  the  county  of  Warwick,  dated  May  12, 
1878,  and  was  received  as  a  patient  in  the  county 
lunatic  asylum  at  Hatton. 

An  order  was  made  by  two  justices  of  the  peace 
for  the  county  of  Warwick,  aajudging  the  parish 
of  St.  John,  Hereford,  in  the  Hereford  Foor  Law 
Union,  to  be  the  place  of  the  last  legal  settlement 
of  the  said  Emma  Jones,  and  ordering  the 
guardians  of  the  poor  of  the  said  Hereford  Union 
to  contribute  to  her  support  in  the  said  Hatton 
asylum. 

(•)  Beperted  hj  A.  H.  Fotbu,  Esq.,  Baitistcr^it-lAw. 


This  order  was  confirmed  by  the  justices  in 
quarter  sessions,  they  being  of  opinion  that  the 
derivative  settlement  of  Emma  Jones  from  her 
father  ceased  on  her  attaining  the  age  of  sixteen 
years  before  the  passing  of  39  &  40  Vict.  o.  61, 
s.  35. 

The  question  for  the  opinion  of  the  court  is, 
whether  such  order  was  rightly  confirmed. 

By  39  ft  40  Vict.  c.  61,  sect.  35 : 

No  person  shall  be  deemed  to  hare  derired  a  settle' 
ment  xrom  any  other  person,  whether  by  parefntage, 
estate,  or  otherwise,,  except  in  the  case  of  a  wife  from 
her  husband,  and  in  the  case  of  a  child  under  sixteen, 
which  child  shall  take  the  settlement  of  its  father  or  of 
its  widowed  mother,  as  tiie  case  may  be,  np  to  that  age. 
and  shall  retain  the  settlement  so  taken  until  it  ahaU. 
acquire  anoiiier. 

An  illegitimate  child  shall  retain  the  settlement  oC  its 
mother  until  such  child  shall  acquire  another  settlement. 

If  any  diild  in  this  section  mentioned  shall  not  have 
acquired  a  settlement  for  itself,  or  being  a  female  shall 
not  have  deriTed  a  settlement  from  her  husband,  and  it 
cannot  be  shown  what  settlement  such  child  or  female 
derived  from  the  parent  without  inquiring  into  the  de- 
rivative settlement  of  such  narent,  such  chud  or  female 
shall  be  deemed  tc  be  setUea  in  the  parish  in  which  he  or 
she  was  bom. 

Lumley  Smith  for  the  respondents. — ^The  only 
settlement  that  it  is  alleged  the  father  had  was  a 
birth  settlement.  He  may  have  been  entitled  to 
a  derivative  settlement,  and  that  being  so,  no  in- 
quiry can  be  made  into  such  derivative  settlement. 
The  child  must  therefore  take  her  own  birth 
settlement  under  the  3rd  dauae  of  sect.  35  of  39  & 
40  Vict.  c.  61 : 

Woodstock  Union  v.  8t,  Pancras,  39  L.  Bep.  N.  S. 
256 ;  L.  Bep.  4  Q.  B.  Div.  1. 

Oohnore,  eontrd^  cited 

OuardioMS  of  Westbury-on-Bevem  v.  Overseers  of 
Barrow-in-Fwrness,  88  L.  T.  Bep.  N.  S.  315; 
L.  Bep.  3  Ex.  Div.  88. 

FiEiD,  J. — I  am  of  opinion  that  the  case  comes 
within  the  decision  of  the  Exchequer  Division  in 
The  Quardians  of  Westhury -on- Severn  v.  The 
Overseers  of  Barrow-in-Furness,  and  we  are  bound 
to  follow  that  decision.  The  question  we  have  to 
determine  arises  in  this  way.  The  pauper  in 
question  was  bom  in  the  Heruord  Union  in  1840, 
and  never  acquired  any  other  settlement,  and  at 
the  time  the  Foor  Law  Amendment  Act  passed  in 
1876,  she  was  long  past  the  age  of  sixteen.' 
There  might  have  been  some  difficulty  in  arriTinf^ 
at  the  settlement  of  the  pauper  under  these  cir- 
cumstances, had  it  not  been  that  in  the  case  to 
which  I  have  before  referred,  the  Exchequer 
Division  has  come  to  the  conclusion  that  seot.  35  of 
that  Act  and  the  proviso  therein  are  retrospective. 
-  It  follows,  therefore,  that  thepauper  in  question  was 
a  child  under  sixteen  withm  the  meaning  of  this 
Act,  and  up  to  that  age  took  her  father's  settle- 
ment, which  she  was  to  retain  until  she  acquired 
some  other  settlement — ^but  she  never  did  acquire 
another  settlement,  and  therefore  she  still  takes 
her  father's  settlement.  Mr.  Lumley  Smith  con- 
tends that  this  case  comes  under  the  third  brandi 
of  the  35th  section.  He  says  it  would  be  unsafe 
to  assume  that  the  father  was  actually  settled  at 
the  place  of  his  birth  until  the  grandfather's 
settlement  has  been  inquired  into,  and  when  once 
it  becomes  necessary  to  inquire  into  the  grand- 
father's settlement  the  court  should  hold  its 
hand,  and  he  relied  upon  The  Guardiasu  of  Wood- 
I  stock  Union  v.  The  Onurchwardens  of  8L  Pancras 
\  (uhi  sup,) ;  but,  if  that  contention  is  right,  yon 
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would  ezdnde  from  the  benefit  of  this  section  all 
birth  settlements,  if  it.  is  necessary  to  go  back 
and  inquire  into  the  settlement  of  all  ancestors. 
This  section  was  clearly  intended  to  exclude  birth 
settlements,  so  that  children  under  sixteen  might 
be  as  lar  a8  possible  settled  with  their  parents. 
I  am  of  opinion,  therefore,  that  the  decision  of 

quarter  sessions  was  wrong  and  must  be  quashed. 
Mawkty,  J.— I  am  of  the  same  opinion.    This 

case  is  clearly  within  the  decision  of  Tke  Quardiana 

of  Wegthury-on'Sevem  v.  The  Oversews  of  Barrow- 

in-Fwrnees. 

Order  ofseasions  ^^wuhed. 
Solicitors  for  the  appellants,  Gooke  and  Jonas, 

for  Llanwame,  Hereford. 

Solicitor  for  respondents,  H.  TyrreU,  for  Pass- 

man,  Leamington. 


COMMON    PLEAS   DIVISION. 

Dec.  7, 1878,  and  Ja/n,  11, 1879. 

(Before  Denman,  J.) 

NiGOTTI  V.  COLYILLX.  (a) 

False  imprisonment — Time,  mode  of  computation 
— Calendar  month — Expiration  of  term  of  im- 
prisanTnent. 

The  plaintiff,  who  had  been  sentenced  hy  a  poUee 
magistrate  on  the  Slst  Oct,  to  two  different  terms 
of  imprisonment  on  two  convictions,  the  first  for 
"  one  calendar  month,"  the  second  "for  fowrteen 
days,  to  commence  ai  the  easpiration  of  the  vn- 
prisonment  previously  adjudged,**  sued  the  de- 
fendant, the  governor  of  Ooldbath  Fields  Prison, 
for  false  imprisonment  The  plaintiff  was  re- 
ceived into  the  defendant's  custody  on  the  Z\st 
Oct.,  and  finctlly  released  on  the  \Uh  Dec.  at 
9  a,m. 

Held,  that  the  fads  disclosed  no  cause  of  action, 
the  term  of  imprisonment  not  strictly  expiring 
vntU  midnight  on  the  lAth  Dec 

"  One  calendar  month,"  in  a  sentence  of  imprison- 
ment, means  a  period  expiring  on  that  day  in 
the  succeeding  month  which  corresponds  nu- 
merically with  the  day  on  which  the  sentence  is 
pronounced, 

EUETHEK  CONSIDEBATIOK. 

The  plaintiff,  who  sued  the  governor  of  Cold- 
bath  Fields  Prison  for  false  imprisonment,  had 
been  sentenced  on  the  31st  Oct.  to  two  suocessiye 
terms  of  imprisonment,  one  calendar  month  and 
fourteen  days  respectively. 

The  defendant  received  the  plaintiff  into  his 
custody  on  the  afternoon  of  the  same  day,  and 
finally  discharged  him  at  9  a.m.  on  the  14th  Dec. 

The  jury  having  provisionallj*  assessed  the 
damages  at  20«.,  the  case  was  adjourned  for 
further  argument. 

Kydd  and  Barnard,  for  the  plaintiff,  argued 
that  the  first  period  of  one  calendar  month's 
imprisonment  must  be  regarded  as  having  com- 
menced at  midnight  on  the  SOth  Oct.,  the  plain- 
tiff  having  been  in  custody  during  part  of  the 
31st,  and  a  nart  of  a  day  being  in  law  equivalent 
to  a  whole  oay  for  such  a  purpose.  This  being  so, 
the  month  would  expire  at  midnight  on  29th 
Nov.,  that  completing  thirty  entire  days.  If  the 
term  were  reckoned  to  midnight  on  30th  Nov., 
the  plaintiff  would  have  been  detained  in  prison 
during  the  whole  of  November  (which  would  be 

(a)  Beported  hj  J.  A.  Toovb,  Esq.,  Barrister-at-Law. 


one  'calendar*  month),  and,  in  addition,  one  day  in 
October,  under  a  sentence  for  one  month.  Four- 
teen days  from  midnight  on  29th  Nov.  would 
expire  at  midnight  on  13th  Deo.,  so  that  there 
was  an  illegal  detention. 

A,  L.  Smith,  for  the  defendant,  contended  that 
the  first  sentence  of  one  calendar  month  did  not 
expire  until  midnight  on  the  30th  Nov.  at  the 
earliest.  Our,  adv.  wU, 

Denman,  J.  subsequently  delivered  the  following 
written  judgment. — ^This  was  an  action  for  false 
imprisonment  by  detaining  the  plaintiff  in  custody 
for  a  longer  period  than,  as  he  contended,  he  was 
liable  to  be  oetained.    The  facts  were  not  in  dis- 
pute.   I  took  the  opinion  of  the  jurv  as  to  the 
damages,    which   were   assessed  at  208.     After 
hearing  counsel,  I  took  tiae  to  consider  whether 
judgment  ought  to  be  for  the  plaintiff  or  for  the 
defendant.    The  plaintiff  had  been  convicted  by  a 
metropolitan  police  magistrate  of  two  different 
assaults,  and  sentenced  to  imprisonment    upon 
each  conviction.     The  convictions  took  place  at 
11  a.m.  on  the  31st  Oct.,  and  the  commitments 
were  drawn  up  in  accordance  with  the  sentences 
passed.    For  the  first  assault  the  plaintiff  was 
sentenced  to  be  imprisoned  *'  for  one  calendar 
month ; "  and,  for  the  second  assault,  "  for  four- 
teen days,  to  commence  at  the  expiration  of  the 
imprisonment   previously  adjudged."     He   was 
taken  into  the  custody  of  the  defendant,  being 
the  governor  of  Coldbath  Fields  Prison,  during 
the  afternoon  of  the  3l8t  Oct.,  and  finally  re-^ 
leased  at  9  a.m.  on  the  14th  Dec.,  having  claimed 
to  be  released  on  the  previous  day.    It  was  con- 
tended for  the  plaintiff  that  the  calendar  month 
(the  term  of  the  first  sentence)  commenced  at 
midnight  on  the  30th  Oct.   So  far  I  am  of  opinion 
that  the  plaintiff's  contention  was  well  founded. 
I  can  find  no  express  authority  on  the  point,  but, 
arguing  from  analogous  cases,  I  think  I  ought  so 
toliold.    It  has  been  held  in  many  cases  that,  as 
a  general  rule,  except  where  it  is  necessary  in 
order  to  settle  which  of  two  actions  on  the  same 
day  is  to  prevail,  the  law  takes  no  notice  of  parts 
of  a  day,  and  that  the  first  day  to  be  counted  is 
the  day,  «nj  part  of  which  is  occupied  in  the  par- 
ticular business  which  is  to  endure  for  a  certain 
number  of  days  in  order  to  fulfil  any  requirement 
of  the  law.    This  principle  is  recognised  in  the 
often-cited  case  of  Oomhe  v.  PUt  (3  Burr.  1434) ;  in 
Field  V.  Jones  (9  East.  154) ;  in  CfUbssington  y. 
EawUngs  (3  East.  407),  where  it  was  held  thai;, 
under  the  statute  which  enacted  that  a  trader 
Iving  in  prison  two  months  after  an  arrest  for 
debt  shotud  be  adjudged  a  bankrupt,  the  day  of 
arrest  was  to  be  included  in  the  computation  of 
the  two  months ;  and  also  in  Wriqht  v.  MUls  (4  H. 
&  N.  488)  and  other  cases ;  and  this  is  stated  to  bo 
the  rule  applicable  "  to  all  judicial  acts "  in  the 
judgment  oi  the  Exchequer  Chamber  in  Edwards 
V.  The  Queen  (9  Exch.  628).    There  are  no  doubt 
several  cases  in  which,  where  the  date  is  to  run  from 
an  act  done,  it  has  been  held  that  the  dav  on  which 
the  act  is  done  is  to  be  excluded  from  the  compu- 
tation.   See  Lester  v.  Garland  (15  Yes.  jun.  254). 
There  are  also  cases  in  which,  where  a  payment  is 
to  be  made  or  something  to  be  done  "  within  so 
many  days  or  months,"  or  **  at  the  expuration  of 
so  many  days  or  months,"  the  day  of  the  event 
within  or  at  the  expiration  of  so  many  days  from 
which  the  payment  is  to  be  made,  or  the  act  done, 
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is  not  included  in  the  reckoning.  The  case  of 
a  bill  of  exchange  is  a  familiar  instance.  Bat 
I  can  find  no  authority  for  sayiog  that  the 
general  rnle  ought  not  to  apply  to  the  case  of 
a  sentence  of  imprisonment.  Isor  can  I  see  any 
ground  for  doubting  that  it  applies  to  the  case, 
where  the  sentence  is  for  a  calendar  month,  or  a 
giyen  number  of  calendar  months,  just  as  much 
as  to  a  sentence  for  so  many  days.  Holding, 
then,  that  the  first  sentence  in  the  present 
case  must  be  computed  from  midnight  on  the 
30th  Oct.,  when  did  the  calendar  month  expire  P 
The  plaintiff  contends  that  it  expired  at  midnight 
on  the  29th  Nov.  at  the  latest ;  and  he  does  so  on 
the  ground  that,  if  not,  the  plaintiff  under  a 
sentence  of  one  calendar  month's  imprisonment 
would  have  to  undergo  something  more  than  a 
calendar  month's  imprisonment,  inasmuch  as  he 
would  be  imprisoned  for  the  whole  of  one  day  in 
October  {i.e.,  from  midnight  on  the  30th  to  mid- 
night on  the  3l8t  Oct.),  phis  twenty-nine  days 
and  something  more  (nay,  even  a  whole  calendar 
month  more)  in  November,  making  in  the  whole 
more  than  thirty  days;  whereas  November,  which 
is  a  calendar  month,  only  consists  of  thirty  days. 
Therefore,  it  is  argued,  it  follows  of  necessity  that 
he  will  have  suffered  more  than  a  calendar  months 
unprisonment,  and  in  this  particular  case  he  will 
haVe  actually  been  imprisoned  during  the  whole 
calendar  month  of  November,  plus  one  day  in 
October.  It  appears  to  me  that  this  argument, 
however  plausible,  is  not  sound.  The  question 
appears  to  me  to  depend  entirely  upon  what 
was  the  meaning  of  *'one  calendar  month"  at 
the  time  the  sentence  was  passed ;  and  I  am  of 
opinion  that  at  that  time,  viz.,  on  31st  Oct.,  those 
words  meant  a  month  ending  on  the  day  in  the 
succeeding  month  corresponding  to  the  day  of  the 
sentence,  according  to  tne  ordinary  understand- 
ing of  the  words  "  this  day  calendar  month." 
The  whole  difficulty  of  the  case  here  arises  from 
the  £ftct  of  October  having  thirty-one  days,  and 
November  only  thirty ;  but  I  think  that  a  few  con- 
siderations will  show  how  that  difficulty  ought  to 
be  solved.  Suppose  instead  of  the  3l8t  Oct.  this 
sentence  had  been  passed  on  the  26th.  Then, 
applying  the  rule  mentioned  above  as  to  the  com- 
mencement of  the  term,  the  prisoner  would  be 
entitled  to  count  the  whole  of  the  26th  as  a  day 
of  imprisonment,  i.e.,  the  sentence  would  have 
begun  to  run  from  midnight  on  the  25th.  I  ap- 
prehend that  no  one  would  contend  that  it  would 
have  expired  before  midnight  on  the  25th  Nov. 
WhyP  because  that  would  be  the  expiration  of 
the  "  calendar  month."  Yet  in  that  case,  as  in 
this,  the  calendar  month  spent  in  prison  would 
have  been  one  of  thirty-one  days  and  not  of  thirty 
days.  This  seems  to  show  that  the  meaning  of 
"  one  calendar  month  "  cannot  be  construed  with 
reference  only  to  the  duration  of  the  latter  of  the 
two  months  over  which  it  may  extend.  If  it  did, 
then  a  sentence  of  one  calendar  month  passed  on 
the  29th  Jan.  would  expire  not  on  the  28th  Feb., 
but  at  midnight  on  the  25th,  because,  February 
being  a  calendar  month  of  twenty-eight  days, 
the  prisoner  would  have  in  that  sense  spent  a 
calendar  month  in  prison.  In  the  case  of  bills  of 
exchange,  in  which  the  word  month  is  held  to 
mean  '*  calendar  month,"  it  is  laid  down  by  all  the 
text  writers  that  bills  of  one  month  drawn  on  the 
28 tb,  29th,  30th,  or  3lst  Jan.  will  fall  due  (ex- 
cli  dbg  the  days  of  grace)  all  on  the  same  day, 


viz.,  28th  Feb.,  or  in  Leap  Year  on  the  29tlL 
See  Bvles  on  Bills,  12th  edit.,  p.  206 ;  Ghitty  on 
Bills,  11th  edit.,  by  J.  A  Russell,  p.  264  (and  the 
older  books  there  cited  in  the  note);  Story  on 
Bills,  1st  edit.  s.  335,  note  1.  Yet  those  drawn 
on  the  28th  and  29th  would,  according  to  the 
mode  of  reckoning  here  contended  for  by  the 
plaintiff,  have  been  running  one  or  two  days  more 
than  the  whole  of  February,  and  therefore  more 
than  a  calendar  month.  It  is  no  doubt  true  that 
the  law  applicable  to  bills  of  exchange  depends 
upon  the  usage  of  merchants,  and  is  not  neces- 
sarily applicable  to  other  cases;  but  where  the 
question  is,  what  is  the  true  meaning  of  so 
familiar  an  expression  as  "  one  calendar  month,'* 
it  is  useful  to  consider  how  such  an  expression  is 
regarded  in  any  case  in  which  it  is  constantly 
used  in  familiar  legal  instruments.  On  the  whole 
I  am  of  opinion  that  a  sentence  of  imprisonment 
for  one  calendar  montb  passed  on  any  given  day 
of  any  given  month,  is  held  to  begin  to  run  from 
the  first  moment  of  that  day,  and  to  expire  upon 
arriving  at  the  first  moment  of  the  correspondmg 
day  in  the  succeeding  month.  If  there  be  no 
such  corresponding  day  by  reason  of  the  succeed- 
ing month  not  having  so  many  days  as  the  pre- 
ceding month,  then,  by  analogy  to  the  law  esta- 
blish^ in  the  case  of  bills  of  exchange,  I  think 
the  calendar  month  should  be  held  to  have  ex* 
pired  at  the  last  moment  of  its  last  day ;  but  as 
long  as  there  is  a  day  in  the  calendar  numerically 
corresponding  with  the  day  from  which  the 
sentence  begins  to  run,  so  that  it  is  unnecesssry 
to  trench  upon  a  succeeding  month,  I  see  no 
ground  for  anticipating  the  expiration  of  ihe 
sentence.  This  being  so,  it  follows  that  the  plain- 
tiff was  not  strictly  entitled  to  his  discoaige 
until  midnight  on  the  14th  Dec.,  being  one 
calendar  month  and  fourteen  days  from  the  time 
from  which  his  first  sentence  begun  to  run,  and 
fourteen  days  from  its  expiration.  I  am  of  opinion, 
for  these  reasons,  that  the  plaintiff,  who  was  dis- 
charged at  nine  o'clock  in  the  morning  of  the 
14th  Dec,  was  not  detained  illegally,  and  I  accord- 
ingly give  judgment  for  tho  defendant  with  costs. 

Judgment  for  the  defendant. 

Solicitors  for  the  plaintiff,  Gold  and  Son. 
Solicitors    for   the  defendant,   NichoUon  and 
Herbert  

Friday,  May  23, 1879. 

(Before  Lord  Coleridge,  G. J.,  and  Likdlet,  J.) 

Wynne  v.  Forester,  (a) 

Mines — Agent — Certified  manager —  Convidion— 
Mines  Regulation  Act  1872  (35  ^  36  Ftc/.  c.  76), 
sect.  51. 

By  sect.  51  of  the  Mines  Begulation  Act  1872  (35  ^' 
36  Vict.  c.  76),  it  is  enacted  (stih-sed.  (1)  that  an 
adequate  amount  of  ventilation  for  certain  de- 
finm  'purposes  shall  he  constantly  produced  in 
every  mine;  and  by  sub-sect.  (31),  that,  in  the 
event  of  any  contravention  of  or  non-compliance 
with  (my  of  the  preceding  rules  being  proved  in 
the  case  of  any  mine  to  which  this  Act  appUes, 
the  owner,  agent,  a/nd  mana>ger  shall  each  be 
guilty  of  an  offence  against  the  Act,  uriUss  he 
proves  certain  exculpatory  facts. 

Held,  tluU  the  conviction  and  fine  of  the  certified 
manager  of  a  mine  for  a  brea^ch  of  the  regtdation 

(a)  Reported  by  J.  A.  Foots,  Esq.,  BazTister-at-Law. 
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contained  in  sub-aect.  (1)  did  not  prevent  the  re- 

spondenif  who  was  the  agent  of  the  mine,  from 

being  also  convicted  in  reepect  of  the  same  breach. 

The  following  case  (omitting  formal  parts)  was 

stated  by  the  stipendiary  magistrate  for  Stcke- 

npon-Trent  for  the  opinion  of  the  court. 

Case. 

4.  The  statute  under  which  the  appellant  insti- 
tuted proceedings  is  the  Coal  Mines  Regulation 
Act  1872  (35  &  36  Vict.  c.  76),  s.  51,  which  enacts 
that 

The  following  general  rules  shall  be  observed  so  far  as 
is  reasonably  practioable  in  every  mine  to  which  this 
Act  applies : 

(1.)  An  adequate  amount  of  ventilation  shall  be  con- 
stantly produced  in  every  mine,  to  dilute  and  render 
harmless  noxious  gases  to  such  an  extent  that  Hie 
working  places  of  the  shafts,  levels,  stables,  and  work- 
ings of  such  mine,  and  the  travelling  roads  to  and  from 
snch  working  places,  shall  be  in  a  fit  state  for  working 
and  passing  therein. 

(31.)  Every  person  who  contravenes  or  does  not 
complv  with  any  of  the  general  rules  in  this  section  shall 
be  gnuty  of  an  offence  against  this  Act ;  and  in  the  event 
of  any  contravention  or  ofa  non-compliance  with  any  of  the 
said  general  rules  in  the  case  of  any  mine  to  which  ^lis 
Act  apiilies,  by  any  person  whomsoever,  bein^  proved, 
the  owner,  agent,  ana  manager  shall  each  be  guil^  of  an 
offence  against  this  Act,  unless  he  proves  that  he  had 
taken  all  reasonable  means,  by  publishing,  and  to  the 
best  of  his  power  enf orcinp^ ,  l^e  said  rules  or  regxQations 
for  the  working  of  the  mine,  to  prevent  such  conlsraiven- 
tion  or  non-compliance. 

5.  Every  person  who  is  guilty  of  an  offence 
against  the  Act  is  by  sect.  60  made  liable  to  a 
penalty  not  exceeding  (if  he  is  an  owner,  agent,  or 
manager)  201. 

6.  The  said  mine  is  a  mine  to  which  the  said 
Act  applies. 

7.  The  respondent  is  the  agent  of  the  said  mine, 
b.  One  Gkorge  Hollins  was  at  the  date  of  the 

said  proceedings  duly  appointed  manager  of  the 
said  mine,  ana  he  holds  a  certificate  under  the 
said  Coal  Mines  Regulation  Act  1872. 

9.  On  the  12th  Oct.  1878,  Mr.  S.  B.  Gilroy,  the 
assistant-inspector  of  mines  for  the  district,  visited 
the  said  colliery  and  found  that  the  ventilation 
of  the  said  mine  was  defective  and  inadequate,  the 
defect  having  been  caused  by  a  fall  in  the  roof  of 
the  said  mine,  and  he  thereupon  gave  directions 
to  the  said  Martin  Forester  (the  respondent),  who 
accompanied  the  said  assistant-inspector  in  the 
absence  of  the  manager,  to  have  the  same  re- 
medied. 

10.  On  the  1st  Nov.  the  said  S.  B.  Gilroy,  as 
such  assistant-inspector,  examined  the  said  mine 
again,  and  still  found  the  ventilation  defective  and 
inadequate  for  the  safe  working  of  the  mine,  and 
that  nothing  had  been  done  for  the  purpose  of 
removing  the  said  fall  or  improving  tne  ventila- 
tion, and  thereupon  the  said  appellant  instituted 
proceedings  both  against  the  said  Martin  Forester 
(the  respondent)  and  the  said  George  Hollins  the 
certificated  manager  for  such  offence. 

11.  It  was  proved  by  the  evidence  that  the  said 
George  Hollins  was  a  duly  certified  manager  of 
the  said  mine,  and  that  the  said  mine  was  worked 
under  his  directions.  It  was  also  proved  that  the 
said  respondent  was  the  agent  of  the  said  mine, 
and  that  occasionally  in  the  temporary  absence  of 
the  said  George  Hollins,  which  was  about  two 
days  per  week,  he  gave  certain  directions  for  the 
management  of  the  said  mine. 

12.  I  thereupon  convicted  the  said  George 
Hollins  as  the  certified  manager  of  the  said  mine, 


who  in  my  judgment  was  responsible  for  the  said 
offence,  and  fined  him  the  sum  of  151.  and  costs 
for  the  said  offence,  which  the  said  George  Hollins 
duly  paid,  and  I  dismissed  the  summons  as  against 
the  said  respondent. 

13.  It  was  contended,  on  the  part  of  the  appel- 
lant, that  upon  the  above  facts  being  proved,  I 
was  bound  under  the  provisions  of  sect.  51  of  the 
said  Act  to  convict  the  respondent  as  the  agent  ot 
the  said  mine,  as  well  as  George  Hollins,  the  certi- 
fied manager ;  but  I  held  that,  as  the  said  George 
Hollins  had  already  been  fined  for  the  offence, 
I  had  no  right  to  convict  the  respondent  as  such 
agent  as  aforesaid  for  the  same  ofFenoe.  I  was  of 
opinion  that,  though  the  assistant-inspector  on  his 
first  visit  gave  directions  to  the  respondent  to 
remedy  the  defect,  the  promise  given  by  him  was 
simply  a  promise  that  he  would  mention  the  matter 
to  the  manager,  the  person  made  responsible  by 
the  statute,  K>r  by  sect.  26  it  is  expressly  declared 
that  every  mine  to  which  the  Act  applies  should 
be  under  the  control  and  daily  supervision  of  a 
manager,  and  that  no  mine  should  be  worked  for 
more  than  fourteen  days  without  there  being  such 
a  manager.  The  intention  of  this  enactment  is,  in 
my  opinion,  that  there  shall  be  some  person 
attached  to  such  mine  thoroughly  conversant  with 
mining  operations,  and  who  shall  be  deemed 
responsible  for  the  proper  and  safe  working  of  the 
mine ;  and  that,  if  that  be  not  so,  but  that  the 
owner  or  agent  who  may  know  little  or  nothing  of 
the  subject  is  to  share  the  responsibility  with  the 
manager,  there  would  be  a  divided  authority  which 
might  lead  to  very  serious  results,  because  the  two 
parties  may  differ  in  opinion  as  to  any  remedies  or 
alteration  to  be  adopted ;  and  if  so,  whose  influence 
is  to  prevail  if  both  are  responsible  P  By  adhering 
to  what  I  believe  to  be  the  clear  intention  of  the 
statute,  that  is,  of  making  the  manager  alone 
responsible,  the  difl&culty  and  danger  is  overcome. 
Some  stress  was  put  upon  the  fact  that  the 
manager  was  generally  absent  two  da^s  a  week. 
Be  it  even  so ;  that  did  not  relieve  him  from  his 
responsibility  as  manaeer,  or  throw  it  upon  the 
respondent.  It  would  be  the  duty  of  the  manager 
in  his  unavoidable  absence  to  leave  some  equally 
efficient  person  in  charge.  On  these  grounds  I 
dismissed  the  summons  against  the  respondent. 

If  the  court  shall  be  of  opinion  that  my  view  of 
the  law  is  right,  the  summons  will  stand  dis- 
missed; but  if  they  should  be  of  a  contrary 
opinion,  the  case  is  to  be  remitted  to  me  with  their 
opinion,  in  order  that  I  may  hear  the  case  upon 
the  evidence. 

Oorst,  Q.G.  (if.  Mackenzie  with  him)  for  the 
Grown. — The  stipendiary  mac^igtrate  seems  to 
have  thought  that  a  mens  rea  must  be  shown ;  but 
this  is  one  of  those  cases  such  as  are  not  un- 
common in  recent  legislation,  in  which  certain 
persons  are  presumed  by  the  law  to  be  guilty  of 
a  certain  offence,  upon  certain  facts  appearmcr, 
unless  they  prove  the  contrary.  The  section  of 
the  Act  in  question  (sect.  15)  applies  to  all  the 
three  persons  mentioned  in  it,  and  they  are  all 
three  liable. 

The  respondent  did  not  appear. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  the 
appellant  is  entitled  to  succeed.  There  is  no 
doubt  great  force  in  the  observations  of  the  sti- 
pendiary magistrate,  which  would  have  been  very 
well  addressed  to  Parliament  against  the  passing 
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of  this  Act,  or  this  clause  in  it.  Bat  I  do  not 
know  whether  I  may  not  say  that  I  believe  sach 
observations  and  similar  arguments  were  ad- 
dressed to  Parliament  in  vain,  and  yet  the  Act 
was  pansed  with  this  clause  in  it.  I  have  no 
doubt  that  by  this  section  it  was  intended  to  com- 
pel the  persons  at  the  head  of  these  great  mining 
establishments  to  give  their  personal  attention  to 
these  matters,  and  to  render  them  personally  re- 
sponsible if  these  rules  were  neglected.  The 
section  expressly  exempts  them  from  liability  if 
they  can  show  that  they  have  done  their  best  to 
carry  these  regulations  into  effect,  by  doing  all 
that  a  man  can  reasonably  be  expected  to  do  to 
'discharge  themselves  from  this  liability.  The  Act 
seems  to  me  to  be  a  wise  and  salutary  one,  and 
the  language  of  the  sections  referred  to  is  quite 
clear.    Our  judgment  must  be  for  the  appellant. 

LiNDLBT,  J. — I  am  of  the  same  opinion.  The 
language  of  sects.  51  and  52  at  first  sight  might 
suggest  that  there  might  be  found  in  the  Act  some 
sections  pointing  to  a  separate  sphere  of  duties 
which  it  would  he  incumbent  on  the  several  per- 
sons mentioned  to  discharge;  but  there  are  in  fact  no 
such  sections ;  and  this  clause  plainlv  enacts  that  in 
the  event  of  a  breach  of  these  regulations  by  any- 
body, the  three  persons  mentioned  shall  be  held 
to  be  guilty  of  an  offence,  unless  they  show  that 
they  have  done  their  best  to  avoid  the  event.  It 
appears  to  me  therefore  that,  notwithstanding  the 
prima  facie  good  sense  of  the  observations  of  the 
stipendiary  magistrate,  the  language  of  the  Act  is 
too  strong  to  be  got  over,  and  that  the  scheme  of 
the  Act  is  somewhat  different  from  what  he  has 
supposed. 

Judgment  for  the  appelUmt. 

Solicitor  for  the  appellant,  Solicitor  to  the 
Treasury.  

Friday,  March  14, 1879. 

(Before  Bramwell,  L.  J.  and  Lopes,  J.) 

Davis  (app.)  v,  Browne  (resp.).  (a) 

APPEAL  prom  htperiob  court. 

Locomoti/ue — Highway — To  he  in  charge  of  three 
persons — One  in  charge  of  horse  and  cart  also — 
28  ^  29  Vict,  c,  83,  s,  3—41  ^  42  Vict.  c.  77,  s.  29. 

A  steam  locomotive,  while  in  motion  on  a  highway, 
is  to  he  in  charge  of  three  persons,  one  of  whom, 
hy  4,1  f  i2  Vict.  c.  77,  s.  29,  shall  precede  the 
locomotive  on  foot,  and  **  shall  in  case  of  need 
assist  horses  and  carriages  drawn  hy  horses  pasS' 
ing  tJie  same,** 

Held,  that  the  far.t  that  the  man  preceding  the 
engine  was  leading  a  horse  and  cart  of  his  own 
was  not  sufficient  to  support  a  conviction  for  a 
hrea^h  of  the  ahove  provision. 

Special  case  stated,  under  20  &  21  Yict.  c.  43,  by 
the  justices  for  the  parts  of  Kesteven,  in  Lincoln- 
shire. 

At  a  petty  sessions  held  at  Bourne,  in  and  for 
the  said  parts,  on  the  10th  Oct.  1878,  the  said 
justices  heard  and  determined  a  complaint  by  the 
respondent  preferred  against  the  appellant,  that 
the  appellant  on  the  25th  Sept.  1878,  at  the  parish 
of  Careby,  in  the  said  parts,  then  being  the  driver 
of  a  certain  locomotive  engine  on  a  highway  there 
situate,  unlawfully  had  not  any  person  preceding 
such  engine  by  at  least  twenty  yards  on  foot,  con- 
trary to  the  statute. 

fe  (o)  Beporttd  hjA.  H.  JUittlsbtov,  £«q.,  i>arri8ter>«t-Law* 


It  was  proved  before  the  said  jnstioes  by  the 
evidence  of  a  police  constable,  as  follows : 

That  on  the  25th  Sept.  1878  a  locomotdve  engine 
was  seen  by  him  travelling  in  the  day  time  upon 
a  public  highway,  in  the  parish  of  Careby  afore- 
said, and  that  the  appellant  was  the  driver  of  such 
engine,  and  that  another  man  was  with  and 
assisting  him  upon  the  engine. 

That  at  about  sixty  yards  preceding  such  engine 
was  a  third  man,  on  foot,  leading  a  pony,  which 
was  drawing  an  empty  light  cart,  and  upon  such 
cart  was  a  red  and  white  pocket  handkercbief,  by 
way  of  a  flag,  attached  to  a  pole  fastened  to  the 
said  cart. 

That  the  appellant,  on  beinfl:  asked  by  the  poltc^ 
man  if  the  said  last- mentioned  man  was  his  signal- 
man, replied  in  the  affirmative,  and  thereupon  the 
policeman  said  that  such  man  had  no  right  to  be 
m  charge  of  a  horse  and  cart.  The  appellant 
then  added  thatthey  had  come  some  distance  to 
fetch  the  engine,  and  had  brought  the  cart  to  ride 
in,  and  that  if  any  accident  occurred  they  wo  ild 
pay  for  it  The  policeman  said  that  there  shoald 
be  a  flag  and  a  person  on  foot  not  leading  a  horse 
and  cart. 

It  was  not  proved  in  evidence  before  the  said 
justices,  or  suggested,  that  any  case  aro<«e  in 
which  horses  and  carriages  drawn  by  horses  pass- 
ing the  said  engine  needed  assistance. 

At  the  close  of  the  case  for  the  complainant  the 
defendant's  solicitor  submitted  that  no  offenoe  had 
been  proved  against  the  appellant,  and  contended 
that  the  appellant  had  only  been  shown  to  be  the 
driver,  and  not  the  owner  of  the  locomotive,  and 
that,  in  the  absence  of  proof  of  his  being  the 
owner,  he  was  aot  liable  to  be  convicted  under  the 
3rd  section  of  28  &  29  Vict.  o.  83.  It  was  farther 
contended  that  there  was  (as  the  fact  was)  a  person 
preceding  the  locomotive  on  foot  by  at  least 
twenty  yards,  for  the  purpose  of  warning  the 
riders  and  drivers  of  horses,  and  that  if  oooasion 
for  assistance  such  as  that  contemplated  by  the 
last- mentioned  section  had  arisen,  such  person 
would,  and  that  the  justices  were  bound  to  assume 
t&at  he  would,  have  rendered  the  necessary  assist- 
ance, and  if  he  had  done  so  no  offence  under  the 
Act  would  have  been  committed.  That,  had  a 
case  of  need  occurred,  and  proper  assistaQoe  not 
have  been  given  by  such  man,  then  and  then  only, 
under  the  circumstances,  would  an  offence  have 
been  committed.  That  the  fact  of  a  man  leading 
a  horse  did  not  cause  him  the  less  to  be  a  person 
complying  with  the  said  29th  section  of  the  Act 
41  &  42  Vict.  c.  77. 

It  appeared  to  the  justices  that  a  person  neces- 
sarily engaged  in  attending  to  his  own  horse  and 
cart  was  certainly  unable  to  comply  with  the  said 
29th  section  of  41  &  42  Yict.  c.  77,  since  he  oould 
not  render  the  assistance  mentioned  in  this  sec- 
tion of  the  Act  without  himself  committing  a 
breach  of  the  law,  by  leaving  his  own  horae  and 
cart  on  the  highway  beyond  his  control ;  and  the 
said  justices  were  of  opinion  that  it  oould  bot  be 
said  that  three  persons  were  employed  "  to  drive 
or  conduct  the  locomotive  "  whilst  one  of  them  was 
engaged  in  leading  a  horse  attached  to  a  cart. 
They  therefore  convicted  'the  appellant  of  the 
offdnce  with  which  he  was  charged,  and  sentenced 
him  to  pay  a  fine  of  bs.  and  lis.  6d.  costs. 

The  question  of  law  is,  whether  or  not,  upon  the 
evidence  above  stated,  the  said  justioes  were 
justified  in  so  convicting  and  fining  the  appellant. 
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28  &  29  Yiot.  0.  83,  s.  3,  is  as  foUowB: 

Every  looomotiYe  propelled  by  steam  or  any  other  than 
animal  power  on  any  tnrnpike  road  or  pnolio  highway 
shall  be  worked  aooording  to  the  following  roles  and 
regulations,  viz. : 

First,  at  least  three  persons  shall  be  employed  to 
drive  or  oondnct  snoh  locomotive,  and  if  more  than  two 
waggons  or  carriages  be  attached  thereto  an  additional 
person  shall  be  employed,  who  shall  take  charge  of  snch 
waggons  or  carriaj^es. 

Secondly,  one  of  snch  persons,  while  any  locomotive  is 
in  motion,  shall  precede  snch  locomotive  on  foot  by  not 
less  than  sixl^  yards,  and  shall  carry  a  red  flag  con- 
stantly displayea,  and  shall  warn  the  nders  and  drivers 
of  horses  of  the  approach  of  such  locomotives,  and  shall 
signal  the  driver  thereof  when  it  shall  be  necessary  to 
stop,  and  shall  assist  horses,  and  carriages  drawn  by 
horses,  passing  the  same.  ...  In  the  event  of  a  non- 
compliance with  any  of  the  provisions  of  this  section, 
the  owner  of  the  locomotive  shaU,  on  summary  convic- 
tion thereof  before  two  justices,  be  liable  to  a  penalty 
not  exceeding  10{. ;  but  it  shall  be  lawful  for  such  owner, 
on  proving  that  he  has  incurred  such  penally  by  reason 
of  tne  negligence  or  wilful  default  of  any  person  in  charge 
or  in  attendance  on  such  locomotive,  to  recover  sum- 
marily from  such  person  the  whole  or  any  part  of  the 
penidty  he  may  have  incurred  as  owner. 

Sect.  7  is  as  follows : 

The  name  and  residence  of  the  owner  of  every  loco- 
motive shall  be  affixed  thereto  in  a  conspicuous  manner. 
If  it  is  not  so  affixed  the  owner  shall,  on  summary  con- 
viction, be  liable  to  a  penalty  not  exceeding  21. 

41  &  42  Yict.  c.  77,  s.  29,  is  as  follows  : 

The  paragraph  numbered  "  secondly  "  of  sect.  8  of  the 
Looomotive  Act  1865  (28  &  29  Yict.  c.  83)  is  hereby 
repealed  so  far  as  relatos  to  England,  and  in  Ueu  thereof 
the  following  paragraph  is  hereby  substituted,  namely, 
'*  Secondly,  one  of  such  persons,  while  the  locomotive  is 
in  motion,  shall  precede  by  at  least  twenty  yards  the 
locomotive  on  foot,  and  shall  in  case  of  need  assist 
horses,  and  carriages  drawn  by  horses,  passing  the 
same.  ' 
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Qraham  for  the  appellant. — The  conyiciion  is 
wronic  on  two  grounds.  First,  the  only  person  who 
can  be  convicted  under  the  Act  is  the  owner  of 
the  locomotive,  and  the  appellant  has  been  con- 
yioted  as  the  driver.  There  was  no  evidence 
before  the  magistrates  that  he  was  the  owner. 
Secondly,  there  is  no  reason  why  the  man  on  foot 
in  front  of  the  locomotive  should  not  be  quite  as 
well  able  to  give  the  assistance  required  by  the 
Act  when  he  has  a  pony  with  him  as  he  would  be 
without  it.  It  does  not  appear  that  the  pony  was 
not  properly  under  his  control,  even  when  not 
held  by  him,  so  that  in  case  of  need  he  could  have 
safely  left  the  pony  on  the  road,  or  have  taken  it 
back  to  the  locomotive  and  ^stened  it  to  the 
engine,  or  left  it  in  charge  of  the  appellant  and 
the  other  man  there  while  he  went  and  assisted 
any  other  horse  or  carriage  in  passing  the  locomo- 
tive. The  case  of  Morris  v.  Jeffries  (L.  Rep.  1 
Q.  B.  261)  is  an  instance  of  horses,  while  grazing 
on  the  side  of  a  turnpike  road  four  or  five  yards 
from  the  person  in  charge  of  them,  being  deemed 
to  be  under  the  control  of  such  person,  and  there- 
fore not  liable  to  be  impounded  under  4  Greo.  4, 
c.  95,  s.  75,  as  being  horses  found  "  wandering, 
straying,  or  lying  about"  the  road,  within  the 
meaning  of  that  enactment.  That  the  man  in 
front  was  leading  a  horse  and  cart  does  not  pre- 
vent him,  therefore,  from  being  a  person  preced- 
ing the  locomotive  on  foot,  as  required  oy  the 
statute. 

No  one  appeared  for  the  respondent. 

Bbamwell,  L.J. — I  think  this  conviction  can- 
not be  snstHined.  The  statute  says  that  one  person 
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shall  precede  the  locomotive  on  foot,  and  shaU  in 
case  of  need  assist  horses  and  carriages  passing. 
The  magistrates  thought  that  the  man  in  front 
here  was  in  such  a  position  tjiat  he  could  not 
assist  passing  horses  lawfully.  I  think  that  can- 
not be.  It  seems  to  me  impossible  to  say  that 
he  could  not  assist  passing  horses.  It  is  said 
that  he  could  not,  because  he  could  not  without 
leaving  his  own  horse  and  cart  unattended.  But 
I  do  not  think  that  follows.  Indeed,  it  is  obvious 
that  he  need  not  leave  his  own  horse  and  cart 
unattended ;  as  Mr.  Graham  suggests,  he  might 
ask  a  passer-by  to  mind  them,  or  lead  them  back 
to  the  engine  driver,  or  tie  the  horse  to  the  fence, 
or  in  many  other  ways  keep  it  under  control.  The 
conviction  therefore  must  be  quashed  on  the 
merits. 

LoPBS,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  appellant,  with  costs. 

Solicitors  for  the  appellant,  Whyie,  OoUison,  and 
Pritckard,  agents  for «/.  E.  Atter,  Stamford. 


Friday,  March  14, 1879. 
(Before  B&amwell,  L.J.  and  Lopes,  J.) 
Stan ANOUGHT  (app.)  v,  Hazeldine  (resp.).  (a) 

APPEAL  PROM  IN7ERI0E  COUBT. 

Mumcipal  election — Ballot  Act — Offence  under — 
Oriminal  information -^  Bad  for  duplicity — 
Officer  ai  poUvng  station  —  Secrecy  of  voting — 
Leaving  about  the  means  of  information — N'ot 
"  communicating  to  awy  person  any  information" 
—35  ^  36  Vict.  c.  33,  «.  4. 

The  4th  section  of  the  Ballot  Act  1872  provides  that 
"  every  officer,  derJe,  and  agent  in  aJUendounce  at  a 
poUing  stcUion  shaU  mavntadn  and  aid  i/n  main* 
tainvng  the  secrecy  of  the  voting  in  such  station, 
and  shaU  not  communicate,  except  for  some  pw 
pose  avihorised  hy  law,  before  the  poll  is  dosed, 
to  a/ny  person  any  information  as  to  the  namie 
or  number  on  the  register  of  voters  of  a/ny  elector 
who  has  or  has  not  awplied  for  a  baUot  paper  or 
voted  ai  that  station,    ^c. 

Held,^  that,  in  order  to  prove  a  breach  efthds  prO' 
vision,  U  was  not  sufficient  to  show  that  a/n  officer 
in  attendance  at  a  poUvng  station  had  given  to 
some  persons  the  opportu/nity  of  obtaining  infor* 
maJtion  ae  to  the  names  of  electors  toho  had 
applied  for  ballot  papers  by  leaving  the  burgess 
roll  on  which  he  nad  marked  off  such  names 
among  them,  unless  it  was  also  shown  that  they, 
or  some  of  them,  had  avaxted  themselves  of  ihat 
opportunity. 

Special  case  stated  by  the  police  magistrate  of 
the  borough  of  Liverpool,  under  20  &  21  Yict. 
c.  43. 

On  the  6th  Nov.  1878  the  appellant  laid  an 
information  before  the  said  ma^strate  against  the 
respondent,  of  which  the  followmg  is  a  copy : 

Borongh  of  Liverpool  to  wit. 

Be  it  remembered,  that  on  the  6th  day  of  Nov.,  in  the 
year  of  onr  Lord  1878,  at  Liverpool,  in  the  borongh  afore- 
said, in  the  conniy  of  Lancaster,  Joseph  Stananonght, 
at  Liverpool  aforesaid,  oometh  b^ore  me,  the  under- 
signed, one  of  Her  Majesty's  justices  of  the  peace  in  and 
for  the  said  boronfl^i  of  Liverpool,  and  informeth  me,  the 
said  justice,  that  Francis  Hazeldine,  on  the  1st  day  of 
Nov.  inst.,  at  the  borough  of  Liverpool  aforesaid,  being 
a  personating  agent  duly^  appointed  and  in  attendance  at 
a  certain  polnng  station  in  connection  with  the  municipal 

(a)  Reported  by  A.  H.  Bittlbstos,  Bsq.,  Barrister-at-Law. 
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election  for  a  town  oonncillor  for  St.  Anne-street  Ward, 
in  the  said  borough,  did  not  then  and  there  maintain  and 
aid  in  maintaining  the  secrecy  of  the  voting  in  snch 
station,  bnt  did  then  and  there  oommnnioate,  without  it 
being  for  some  purpose  authorised  by  law,  before  the 
poll  was  closed,  to  a  certain  person  or  persons,  certain 
information  as  to  the  names  and  numbers  on  the  register 
of  voters  of  certain  electors  who  had  and  had  not  applied 
for  baJlot  papers  or  voted  at  that  station,  oontarary  to 
the  form  of  the  statute  in  such  case  made  and  provided. 

On  the  19th  Not.  1878  the  said  information 
came  on  to  be  heard  before  the  said  magistrate, 
when  both  parties  appeared  before  him. 

The  complaint  arose  nnder  the  Ballot  Act  1872 
(35  &  36  Yiot.  0.  33),  the  4th  section  of  which 
enacts  as  follows : 

Every  officer,  clerk^  and  agent  in  attendance  at  a  poll- 
ing station  shall  mamtain  and  aid  in  maintaining  the 
secrecy  of  the  voting  in  such  station,  and  shcdl  not  com- 
municate, except  for  some  purpose  authorised  by  law, 
before  the  poll  is  closed,  to  any  person  any  information 
as  to  the  name  or  number  on  the  register  of  voters  of  any 
elector  who  has  or  has  not  applied  for  a  ballot  paper  or 
voted  at  that  station,  or  as  to  the  official  mark  ;  and  no 
such  officer,  clerk,  or  agent,  and  no  person  whosoever 
shall  interfere  witii,  or  attempt  to  interfere,  with  a  voter 
when  marking  his  vote,  or  otherwise  attempt  to  obtain 
in  the  polling  station  information  as  to  the  candidate  for 
whom  any  voter  in  such  station  is  about  to  vote  or  has 
voted,  or  communicate  at  anj  time  to  any  person  an^ 
information  obtained  in  a  polhng  station  as  to  the  candi- 
date for  whom  any  voter  in  such  station  is  about  to  vote 
or  has  voted,  or  as  to  the  number  on  the  back  of  the 
ballot  paper  given  to  an^r  voter  at  such  station.  Every 
officer,  clerk,  and  agnant  in  attendance  at  the  counting  of 
the  votes  shall  maintain  and  aid  in  maintaining  the 
secrecv  of  the  voting,  and  shall  not  attempt  to  ascertain 
at  such  counting  the  number  on  the  back  of  any  ballot 
paper,  or  communicate  any  information  obtained  at 
such  counting  as  to  the  candidate  for  whom  any  vote  is 
eiven  in  an^r  particular  ballot  paper.  No  person  shall 
direotiy  or  indirectiy  induce  any  voter  to  display  his 
ballot  paper  after  he  shall  have  marked  the  same  so  as 
to  make  known  to  any  person  the  name  of  the  candidate 
for  or  against  whom  he  has  so  marked  his  vote.  ^  Every 
person  who  acts  in  contravention  of  the  provisions  of 
this  section  shall  be  liable,  on  summary  conviction 
before  two  justices  of  the  peace,  to  imprisonment  for  any 
term  not  exceeding  six  months,  with  or  without  hard 
labour. 

On  the  hearing  of  the  information  it  was  proyed 
that  on  the  1st  19'oy.  1878  there  was  an  election 
for  a  coancillor  for  the  St.  Anne-street  Ward,  in 
the  said  borough,  the  vacancy  being  cansed  by 
Mr.  Bonald  M'Dougall's  term  of  office  having, 
pursuant  to  the  Municipal  Corporation  Act  1835, 
expired  by  effluxion  of  time  on  that  day. 

The  candidates  at  such  election  were  the  said 
Ronald  M'Dougall  and  Thomas  Hayes  Sheen. 

Pursuant  to  the  85th  section  of  the  6  &  7  Vict, 
c.  18,  personating  accents  were  appointed  by  each 
candiaate,  and  amongst  these  the  respondent  was 
appointed  personating  agent  for  Mr.  Thomas 
Hayes  Sheen,  and  notice  of  his  appointment  was 
duly  given  to  the  returning  officer. 

The  respondent  made  the  declaration  of  secrecy 
required  by  rule  54)  in  the  first  schedule  to  the 
Ballot  Act  1872,  except  that  sect.  4  of  this  Act 
was  not  read  over  to  him  by  the  justice  who  took 
his  declaration,  which  the  note  to  the  form  of  such 
declaration  in  the  second  schedule  to  the  Act 
states  must  be  done. 

The  appellant  was  duly  appointed  and  declared 
to  act  as  presiding  officer  at  the  polling  station 
in  which  tne  respondent  acted  as  personating 
agent. 

The  appellant  deposed  that  he  acted  as  presid- 
ing officer  on  the  occasion,  that  ho  saw  the  respon- 


dent with  a  part  of  the  burgess  roll  in  his  hand, 
and  that  he  (the  respondent)  put  a  tick  opposite 
the  name  of  every  voter  when  he  obtained  a  ballot 
paper.  Between  two  and  three  o'clock  in  the 
afternoon  he  noticed  that  the  respondent  had  left 
the  booth  without  his  (the  appellant's)  permission. 
He  also  noticed  that  the  respondent's  part  of  the 
burgess  roll  was  not  upon  the  table  where  ha 
had  placed  it  on  one  or  two  occasions  on  which  he 
had  left  his  seat  in  the  polUng  station.  The 
respondent  returned  in  about  a  quarter  of  an  hour 
after  the  appellant  had  missed  him.  On  being 
asked  by  Mr.  Stananought  where  his  part  of  the 
burgess  roll  was,  he  replied  that  he  was  not  goinff 
to  work  for  nothing,  and  as  his  committee  had 
not  supplied  him  with  any  refreshment  he  had 
given  up  his  part  of  the  bureess  zoll  to  them. 
The  appellant  told  him  he  had  done  veir  wrong, 
and  had  committed  an  offence  nnder  the  Ballot 
Act.  The  appellant  also  told  him  he  could  not 
remain  in  the  booth,  and  he  left.  The  respondent 
had  been  in  attendance  at  the  polling  station  from 
nine  o'clock  in  the  morning  until  the  time  he  left 
the  station  as  aforesaid,  and  had  not  been  supplied 
with  any  refreshment  during  that  time.  The  fact 
that  the  respondent  left  the  part  of  the  burgess 
roll  in  the  committee  room  of  the  candidate  by 
whom  he  was  employed  was  admitted  by  his 
solicitor.  The  matters  mentioned  in  this  para- 
graph took  place  before  the  close  of  the  poll. 

On  the  part  of  the  respondent  it  was  contended, 
first,  that  the  information  contained  two  offences, 
and  was  therefore  bad  nnder  the  10th  section  of 
the  11  &  12  Yict.  c.  43,  which  provides  that  every 
formation  shall  be  for  one  offence  only,  and  not 
for  two  or  more  offencos.  This  objection  the 
magistrate  overruled,  on  the  ground  that  there 
was  really  only  one  offence  charged,  namely,  that 
of  communicatinjff  before  the  p^  was  closed  to 
some  person  information  as  to  the  names  or 
numbers  on  the  register  of  voters  of  certain 
electors  who  had  or  had  not  applied  for  ballot 
papers.  The  respondent's  solicitor  then  contended 
that  the  appellant  had  no  authority  or  power  to  lay 
the  information,  contending  that  his  powers  were 
limited  to  matters  arising  within  the  polling 
station,  and  that  the  information  should  have  been 
laid  by  the  alderman  of  the  ward.  The  maoistrafee 
overruled  this  objection,  as  the  Ballot  Act  does  not 
contain  any  directions  as  to  the  persons  by  whom 
the  information  for  the  offences  under  it  should 
be  laid. 

The  respondent's  solicitor  then  contended  as 
follows:  "The  question  is  whether  an^  offence 
has  been  committed  nnder  the  4th  section.  The 
object  of  this  section  is  to  prevent  other  persons 
becoming  acquainted  with  the  proceedings  in  a 
polling  station.  Now,  what  does  this  man  doP 
According  to  the  evidence  all  he  does  is  this: 
he  takes  a  book  (it  has  not  been  produced  to  us) 
out  of  a  polling  station,  and  leaves  it  at  a  com- 
mittee room.  That  is  not  communicating  to 
persons  information.  To  communicate  informa- 
tion he  must  impart  it  to  some  person  capable  of 
understanding  it.  If  he  had  whispered  into  the 
ear  of  a  deaf  man  something  that  had  taken 
place,  that  would  not  have  been  a  oommonioation. 
There  must  be  a  communication  from  one  man's 
mind  to  another  man's  mind,  so  that  the  man  may 
comprehend  what  has  been  done.  There  was  no 
communication  made  by  the  defendant  to  any 
other  person,  as  required  by  the  Act  of  Barlia- 
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ment,  to  oonstitate  an  offence."  The  respondent's 
solicitor  denied  that  the  book  referred  to  had  been 
looked  into,  or  any  information  obtained  therefrom 
by  any  person,  but  called  no  witness  npon  this  or 
any  other  point. 

The  respondent's  solicitor  also  contended  that, 
as  the  magistrate  did  not  read  oyer  the  4th  section 
of  the  Bsllot  Act  to  the  respondent  at  the  time 
that  he  made  the  declaration  of  secrecy,  the 
appointment  of  the  respondent  was  informal,  and 
he  coold  not  be  convicted.  The  magistrate  was  of 
opinion  that,  upon  the  facts  proved  before  him,  the 
respondent  had  violated  the  4th  section  of  the 
Ballot  Act,  but  he  considered  this  last  objection 
fatal,  and  he  dismissed  the  information. 

The  following  questions  of  law  are  submitted  to 
the  court : 

1.  Whether  the  infbrmation  was  bad  for  con- 
taining two  offences  P 

2.  Whether  the  information  should  have  been 
laid  bv  the  alderman  of  the  ward  instead  of  by  the 
appellant  P 

3.  Whether  it  was  necessary  to  prove  that  the 
respondent  communicated  information  as  to  the 
persons  who  had  or  had  not  applied  for  ballot 
papers  to  some  individual  person  or  persons  P    And 

4.  Wliether  it  was  necessary,  in  order  that  a 
conviction  should  take  place  under  the  Act,  that 
the  declaration  of  secrecy  should  be  read  over  to 
the  personating  agent  by  the  magistrate  P 

B.  T.  Wright  for  the  appellant. — As  to  the  first 
point,  there  is  only  one  onence  in  the  information, 
vis.,  that  of  communicating  information  contrary 
to  the  Ballot  Act.  The  10th  section  of  the  11  & 
12  Yict.  c.  48  (Jervis's  Act),  does  not  apply  where 
more  than  one  act  is  charged,  but  constituting  in 
substance  only  one  offence : 

Reg,  V.  Seott,  8  L.  T.  Bep.  N.  S.  662; 
Otuey  V.  Che,  4  L.  T.  Bep.  N.  S.  838. 

As  to  the  second  point,  this  is  an  offence  against 
public  policy,  and  tiie  information  may  be  laid  by 
anyone : 

Cole  V.  CovUon,  2  L.  T.  Bep.  N.  S.  216. 

As  to  the  third  point,  the  respondent  having 
placed  the  means  of  information  within  the  reach 
of  other  persons,  and  having  given  no  evidence  to 
show  that  they  did  not  avail  themselves  of  it,  it 
was  open  to  the  magistrate  to  find,  as  he  has,  that 
the  respondent  did  communicate  information  con- 
trary to  the  Act.  If  there  was  anv  evidence  to 
support  that  finding,  it  must  stand.  As  to  the 
fourth  point  [he  was  stopped  by  the  Gourt]. 

FuUarton,  for  the  respondent,  was  not  called  on 
to  argue. 

Bbaxwxll,  L.J. — It  is  unnecessary  for  us  to 
hear  any  argument  on  the  fourth  question  in  the 
case,  as  we  think  that  our  answer  to  the  third 
question  must  be  in  favour  of  the  respondent.  As 
at  present  advised,  I  am  inclined  to  think  that  a 
double  offence  is  stated  in  the  information,  but,  as 
I  am  not  clear  on  this  point,  I  state  it  with  some 
reserve.  It  seems  to  me  that  the  4th  section  of 
the  Ballot  Act  1872  refers  to  the  actual  voting. 
If  it  does,  then  maintaining  the  secrecy  of  the 
voting  is  different  from  not  communicating  any 
information  as  to  the  names  or  numbers  of  those 
who  have  applied  for  ballot  papers,  or  voted,  and 
therefore  I  am  not  sure  that  the  information  in 
this  case  does  not  allege  a  double  offence.  But 
it  is  not  Tiecessary  to  determine  this,  for,  granted 


that  it  does  not  do  so,  there  is  the  third  question, 
viz.,  whether  the  respondent  had  communicated 
information  to  anyone  contrary  to  the  provisions 
of  the  4th  section,  and  I  do  not  think  he  had  done 
so.  It  is  not  enough,  in  my  opinion,  to  give  the 
means  of  knowing.  Tor  I  do  not  think  there  is  any 
communication  until  it  has  reached  the  mind  of 
the  person  communicated  with.  It  would,  I 
think,  have  been  sufficient  for  a  conviction  to  have 
shown  that  after  the  book  had  been  taken  into  the 
committee  room  several  of  the  persons  there  had 
looked  into  it,  without  specifying  who  in  particular 
had  done  so.  But,  in  defamt  of  the  proof  to  the 
contrary,  it  might  well  be  presumed  that  the 
members  of  the  committee  acted  as  right-minded 
men  would  have  done,  namely,  shut  up  the  book, 
and  refused  to  look  at  it.  Therefore,  there  was 
no  evidence  to  show  that  the  respondent  had 
communicated  the  information  contained  in  the 
book  to  anyone,  and,  in  my  opinion,  it  was  not  a 
case  on  which  the  magistrate  ought  to  have  con- 
victed. Then  ought  we  to  send  the  case  back  to 
the  magistrate  to  re-state  it  P  I  think  not,  for  I 
think  it  was  not  intended  to  ask  us  whether  it 
was  necessary  to  identify  any  particular  individual 
to  whom  the  communication  had  been  made,  but 
that  what  the  magistrate  meant  was  to  raise  the 
(|uestion  whether  it  must  be  shown  that  the 
intelligence  had  reached  the  mind  of  the  person 
communicated  with;  and  therefore,  if  the  case 
were  sent  back,  there  would  not  be  any  substantial 
alteration  made  in  it,  and  consequently  it  would 
be  useless  to  send  it  back.  In  oraer  to  communi- 
cate information  within  the  meaning  of  the  Act 
there  must,  I  think,  be  a  common  £iowledge  in 
the  mind  of  the  person  communicating  and  of  the 
person  to  whom  it  is  communicated. 

LoFBs,  J. — ^I  entirely  agree. 

Appeal  diemisBed. 

Solicitors  for  the  appellant,  JE^.  Venn  and  £fon, 
for  the  Toum  Clerk,  LiverpooL 

Solicitors  for  the  respondent,  W,  W,  Wynne,  for 
/.  P.  Harris,  Liverpool. 


CBOWV  CASES  &E8E&VED. 


Saturday,  June  21, 1879. 

(Before  Lord  Goleridge,  G.J.,  Kelly,  G.B., 
Denman  and  Field,  J  J.,  Pollock  and  Huddle- 
STON,  BB.,  Manisty,  Ldtdley,  Hawkins,   and 

LOFES,  JJ.) 

Beo.  V,  Owen  Hughes,  (a) 

Perjury — Petty  eeeeione — Jurisdiction  of  justices 
— lUegal  arrest — Want  of  vnformaition  in  writing 
or  on  oaJth, 

H.,  a  police  constable,  obtained  an  illegal  warrant 
against  8.  for  assa/ulbmg  him  and  obstructing 
him  in  the  discharge  of  his  duty.  H,  arrested 
8.  thereon,  and  took  him  before  the  magistrates 
in  petty  sessions,  who  convicted  and  sentenced  8. 
to  six  months*  imprisonment  with  hard  labour. 

No  objection  was  taken  by  8,  to  the  vroceedingst 
and  he  called  a  witness  to  show  tie  was  not 
guiUy. 

H.  was  afterwards  indicted  for  perjury  committed 
by  him  at  the  hearing  of  the  case  at  petty  sessions  t 
and  convicted  by  the  jury,  subject  to  the  opinion 

>       (a)  Reported  bj  Joh5  Tkompsok,  Esq.,  Barrister-at-Law. 
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o/  this  court  asioihe  jvriedictum  of  the  juaHeea 
m  peiUy  sessions,  hecaiue  there  was  no  written 
information  nor  oath  to  support  the  warrant, 
Heid  {EMy,  O.B,  dissentients),  thai  the  justices 
had  jwrisdiction  to^  hear  and  determine  the  case 
against  8;  notwithstanding  he  was  brought 
before  them  on  an  illegal  warranty  and  there  was 
no  written  information, 

Gase  reserved  for  the  opinion  of  this  court  by 
Bramwell,  L.J. 

Owen  Haghes  was  convicted  before  me  at  the 
last  Anglesea  Assizes  (July  1878)  of  perjury. 

He  jswore  falsely  and  corruptly  on  the  hearing 
of  a  charge  against  John  Stanley  at  petty  sessions 
for  an  assault  on  him,  Owen  Hughes,  and  for 
obstructing  him,  being  a  police  constable,  in  the 
discharge  of  his  duty. 

But  it  was  objected  that  the  defendant  Owen 
Hughes  should  be  acquitted  on  thn  ground  that 
the  proceedings  were  informal  and  without  juris- 
diction in  the  magistrates  who  heard  the  case. 

Hughes  went  to  the  office  of  the  clerk  to  the 

i'nstices,  saw  there  a  clerk  of  the  clerk,  and  told 
dm  he  wanted  a  warrant  against  John  Stanley 
for  assaulting  him  and  obstructing  him  in  the 
discharge  of  his  duty.  The  clerk  ffave  Idm  a 
form  of  a  warrant  to  that  effect,  which  Hughes 
took  to  a  magistrate,  who  signed  it. 

There  was  no  written  information  nor  oath  by 
Hugjhes  or  any  other  person  to  found  or  justify 
the  issuing  of  the  warrant. 

Stanley,  however,  was  arrested  on  the  warrant 
by  Hughes,  and  brought  before  the  magistrates. 
The  case  was  gone  into  of  assault  and  obstruction. 
No  objection  was  taken  by  Stimley,  who  defended 
himself,  and  called  a  witness  to  show  he  was  not 
guilty. 

I  overruled  the  objection,  and,  as  I  have  said, 
the  defendant  Hughes  was  convicted. 

I  have  now  to  ask  the  Gourt  for  the  Gonsidera- 
tion  of  Grown  Gases  Beserved  whether,  because 
there  was  no  written  information  nor  oath,  I 
ought  to  have  directed  an  acquittal.  If  I  ought, 
the  conviction  should  be  auashed,  otherwise  not. 

The  defendant  was  discharged  on  bail,  to  appear 
at  the  next  Assizes  for  Anglesea. 

G.  Brahwell. 

Bramwell,  L.J.  stated  further  to  the  court  that 
there  was  no  evidence  at  ^e  trial  before  him  that 
the  warrant  was  nroduoed  before  the  magistrates ; 
that  no  one  then  thought  it  necessary  to  inquire  into 
sach  a  matter ;  and  that  the  case  at  the  trial  was 
conducted  on  the  footing,  that  the  case  before  the 
magistrates  was  conducted  in  the  same  way  as  it 
would  have  been  if  the  warrant  had  been  issued 
on  a  written  information  duly  sworn  to. 

The  case  was  argued  twice,  first  on  Nov.  23,  30, 
and  Deo.  6,  1878,  before  Kelly,  O.B.,  Mellor, 
Denman,  and  Field,  JJ.,  and  Pollock,  B.,  and  the 
Gourt,  after  taking  time  to  consider  its  judgment, 
directed  the  case  to  be  re-argued  before  a  full 
court,  and  it  was  re-arsued  acoordingly  before 
the  above-named  ten  juoges  on  March  8  and  15, 
1879. 

0.  Bowen  for  the  prisoner. — ^The  conviction  can- 
not be  sustained.  It  was  essential  that  there 
should  have  been  a  written  information  to  sustain 
the  warrant  for  the  arrest  of  Stanley.  Without 
an  information  there  is  no  charge,  and  without  a 
charge  there  is  no  issue  between  the  prisoner 
%wi  the  Grown.   The  necessity  for  the  information 


appears  from  Faley  on  Gonviotions,  64  (5th  edit). 
The  information  or  charge  was  the  bauais  of  the 
whole  proceeding,  and  without  that  being  laid  upon 
oath,  there  was  no  legal  trial  or  hearing  berore 
the  magistrates  in  petty  sessions,  any  more  than 
there  could  be  a  ormiinal  trial  before  a  judge  at 
the  assizes  without  an  indictment;   all  the  pro- 
ceedings were  coram  non  judice.  The  only  statute 
under  which  the  sentence  on  Stanley  oould  have 
been  imposed  is  the  34  <&  35  Yict.  o.  112  (Pre- 
vention   of  Grime   Act),    s.    12,  which    enables 
justices  to  inflict  a  term  of  imprisonment  not 
exceeding  six  months  with  hard  labour  for  assaults 
on  constables  in  the  execution    of  their  duty. 
Assuming  the  justices  to  have  prooeeded  under 
that  statute,  sect.  17  enacts  *'  tnat  any  offence 
against  that  Act  may  be  prosecuted  before  a  court 
of  summary  jurisdiction,  in  England  in  manner 
directed  by  the  11  &  12  Vict.  c.  43,  and  any  Act 
amending  the  same."    Sect.  1  of  the  11  <&  12  Yict. 
c.  43  enacts  that  in  all  cases  where  an  information 
shall  be  laid  or  complaint  made  the  justices  may 
issue  a  summons  requiring  the  person  summoned 
to  appear  to  answer  to  the  said  information  or  com- 
plaint provided  also  that  no  objection  shall  be 
taken  or  allowed  to  any  information,  complaint,  or 
summons  for  any  defect  therein  in  substance  or 
form,  or  for  any  variance  between  such  informa- 
tion, complaint,  or  summons,  and  the  evidence 
produced  at  the  hearing  of  such  information  or 
complaint.    Then  sect.  2  enables  justices,  if  they 
think  fit,  upon  oath  or  affirmation  substantiating 
the  matter  of  such  information  or  complaint,  to 
issue  their  warrant  to  arrest  the   party  charf^ed 
or  complained  against  if  he  does  not  appear  to 
the  summons.    Sects.  4,  7,  8,  9  also  show  that 
it  was  intended  by  the  Act  that  the  information 
should  be  in  writing.     Sect.  10  enacts  that  every 
informatipn  for  any  offence  punishable  upon  sum- 
mary conviction,  unless  some  particular  Act  of 
Parliament  shall  otherwise  require,  may  be  made 
or  laid  without  any  oath  or  affirmation  being  made 
of  the  truth  thereof,  except  where  the  justices 
shall  issue  their  warrant  in  the  first  instance  (as 
here  was  the  case),  and  in  every  such  case  the 
matter  of  such  information  shall  be  substantiated 

I  upon  oath  before  any  such  warrant  shall  be  issued. 
The  language  in  sect.  10  is  imperative  and  not 
directory  merely.  To  give  them  jurisdiction  the 
justices  in  petty  sessions  should  have  followed  the 
course  prescribled  in  11  &  12  Yict.  c.  43,  and,  not 
having  done  so,  the  proceedings  were  coram  non 
judice,  and  penury  could  not  be  committed  by  a  per- 
son giving  evidence  under  such  circumstances.  Li 
GatMle  V.  Seymour  (1  Q.  B.  889)  it  was  held  that  a 
justice's  warrant  was  bad  which  did  not  show  any 
mformation  on  oath  on  which  the  warrant  was 
issued;  and,  further,  that  a  deposition  on  oath 
taken  by  the  justice's  clerk,  the  justice  not  being 
present,  nor  at  any  time  seeing,  examining;,  or 
hearing  the  deponent,  was  irregular,  and  no  justi- 
fication for  the  proceedings  founded  upon  it.  If 
it  be  said  that  this  is  procedure,  and  does  not 
affect  the  jurisdiction  of  the  magistrate,  that  may 
be  met  by  the  observation  of  Goleridge,  J.  in 
Oaudle  v.  Seymour:  *'It  is  true  that  a  magistrate 
here  has  jurisdiction  over  the  offence  in  the 
abstract,  but  to  give  him  jurisdiction  in  any  par- 
ticular case  it  must  be  shown  that  there  waa  a 
proper  charge  upon  oath  in  that  case.  A  man  has 
no  right  because  he  is  a  magistrate  to   order 

'  another  to  be  taken  for  an  offence  over  which  he 
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bas  jarisdiotioii  without  a  charge  regularly  made." 
So  in  the  present  case  it  is  conceded  that  the 
justices  had  jurisdiction  in  the  abstract  over  the 
offence,  bat  it  is  contended  that  they  had  no 
jurisdiction   in   the  charge  against  Stanley  for 
want  of  a  written  information  on  oath.    The  cases 
of  Beg.  Y,  Pecbrce  (9  Gox  C.  G.  258;  22  L.  J.  75, 
M.  G.)  and  Eieg,  v.  MiUard  (6  Gox  G.G.  160  ;  22  L.  J. 
108,  M.  G.)  were  then  referred  to.   In  Beg.  v.  Garr 
(10  Gox  p.C.  564)  it  was  held  that  it  should  be 
proyed  distinctly,  on  the  trial  of  an  indictment  for 
perjury,  what  the  charge  was  on  the  hearing  of 
which  the  Mse  evidence  was  giyen.     In  that  case 
Kelly,  G.B.  said :  "  This  is  an  indictment  for  per- 
jury, on  the  trial  of  which  offence  it  is  necessary 
to  prove,  first,  that  perjurv  was  committed— that 
is,  that  the  party  charged  has  deposed  on  oath  to 
something  that  is  untrue ;  and,  secondly,  that  that 
evidence  is  material  to  the  issue  before  the  tribunal 
where  the  inquiry  takes  place.    In  this  case  the 
perjury  arises  on  the  hearing  of  a  charge  a^inst 
Lam  be  before  certain  magistrates,  and  the  juris- 
diction on  their  parts  to  entertain  it  is  the  point  in 
(][uestion.    We   must  see  whether  the  case  dis- 
tinctly shows  that  the  charge  was  made  to  and  in 
the  presence  and  hearing  of  the  accused  in  order 
to  ascertain  whether  what  was  sworn  was  material 
to  the  issue.    The  charge  must  be  collected  from 
the  statement  in  the  case,  and  looking  at  that,  it 
appears  that  Lambe  was  in  some  way  or  other 
made  personally  to  appear  before  the  magistrates, 
when  certain  evidence  on  some  charge  or  other 
was  given.    We  find,  first,  that  a  summons  seems 
to  have  been  made  out,  but  whether  that  was  ever 
served,  or  left  the  magistrates'  office,  or  was  de- 
livered to  the  police  officer,  or,  if  so,  whether  he 
ever  showed  it  to  the  accused,  does  not  appear. 
It  is  further  stated  that  Lambe  appeared  oefore 
the  magistrates,  and  evidence  was  heard  which 
there  is  reason  to  believe  was  in  relation  to  a 
charge  of  selling  beer  without  a  licence ;  but  what- 
ever may  have  been  the  charge,  we  look  in  vain 
for  any  charge  distinctlv  stated,  whether  written 
or  oral,  on  which  the  defendant  gave  evidence, 
and  in  relation  to  which  such  evidence  is  said  to 
have  amounted  to  perjury.    Perjury  is  assigned 
in  the  indictment  by  alleging  that  the  prisoner 
swore  falsely  on  the  hearing  of  the  charge.    To 
sustain  that,  the  charge  should  distinctlv  be  proved, 
and  I  nowhere  find  any  statement — I  do  not  mean 
on  which  we  may  not  speculate  as  to  the  charge — 
but  any  such  statement  as  distinctly  shows  the 
charge  against  Lambe.    Two  documents  are  set 
out,  neither  of  which  appears  to  have  been  shown 
or  made  known  to  Lambe.    How  do  we  know  that 
the  charge  was  not  keeping  open  his  house  for  tfte 
sale  of  beer  at  unlawful  hours  P    I  do  not  say  that 
we  are  to  infer  that,  but  how  cau  we  say  that 
Lambe  may  not  have  been  before  the  magistrates 
without  an^  summons  or  information,  or  any  real 
charge  havmg  been  made  known  to  him  P    Under 
these  circumstances,  and  without  reference  to  the 
authorities  cited,  I  think  the  conviction  should  be 

2uashed."  The  case  of  Beg,  v.  Scotton  (59  B. 
93;  13  L.  J.  58,  M.  G.)  also  supports  the 
defendant's  conclusion,  though  that  was  not 
an  indictment  for  perjury.  The  case  of  Turner 
V.  The  Postmaeter-Oeneral  (5  B.  &  S.  756; 
34  L.  J.  10,  M.  G.),  which  will  be  cited  on 
the  other  side,  depended  on  a  particular  statute. 
It  has  been  said  that  a  person  by  appearing  waives 
an  irregularity  in  the  process  by  which  he  is  sum- 


[  moned  before  the  court,  but  it  is  contended  that 
there  can  be  no  waiver  in  a  criminal  case  of  any 
matter  which  goes  to  the  root  of  the  jurisdiction 
of  the  justices.    The  information  in  writing  was 
essential  to  the  jurisdiction  of  thejustices,  and 
the  want  of   that  could  not  be  waived.    What 
charge   was  there   when    Stanley  was    brought 
before  the  magistrates  P    [Denman,  J. — May  not 
the  magistrates  have  said  to  the  constable  when 
Stanley  was  brought  before  them,  "  What  do  you 
charge  this  man  withp"  and  may  not  the  constable 
have  replied,  "  I  charge  him  with  assaulting  me  in 
theezecution  of  my  duty."]    That  would  not  do, 
if  a  written  information,  as  is  contended,  is  neces- 
sary.   There  was  no  proof  that  the  defendant  was 
sworn  in  any  judicial  proceeding.    If  Stanley  was 
brought  before  the  bench  for  an  offence  under  the 
24  &  25  Vict  0.  100,  he  could  not  be  convicted 
under  the  34<fe  35  Vict.  c.  112  : 

Martin   v.  PHdge<m,    1  £.  &   £.  778;    28   L.    J. 
179,  M.  C. 

The  information  is  not  mere  prooess,  but  proce- 
dure, and  goes  to  the  root  of  jurisdiction.    "The 
question  of  jurisdiction  does  not  depend  on  the 
truth  or  falsehood  of   the  charge,  but  upon  its 
nature ;  it  is  determinable  on  the  commencement, 
not  at  the  conclusion  of  the  inquirv,"  per  Lord 
Denman,  G.J.  in  Beg.  v.  BoUon  (1  Q.  B.  74).    In 
Beg.  V.  BriekhaU  (33  L.  J.  156,  M.  G.)  a  person  was 
summoned  under  the  5  <&  6  WilL  4,  o.  7d,  s.  81,  for 
assaulting  a  constable  in  the  execution  of  his  duty, 
but  convicted  under  the  24  &  25  Vict.  c.  100,  s.  42, 
of  a  common  assault,  and  Grompton,  J.  held  that 
the  conviction  was  made  without  jurisdiction.    In 
the  present  case  the  false  oath  was  not  taken  on 
the  charge  of  which  the  prisoner  was  convicted. 
Sect.  4  of  11  &  12  Vict  c.  43,  was  evidently  framed 
on  the  assumption  that  the  information  was  to  be 
in  writing,  and  there  could  not  be  a  waiver  of  the 
oath   required    to    substantiate   the  information 
where  a  warrant  is  issued  by  magistrates  in  the 
first  instance  under  sect.  10.    The  case  of  BlaJee 
V.  Beech  (L.  Bep.  1  Ex.  Div.  320)  is  a  decision  in 
the  defendant's  favour.    Most  of  the  decisions 
where  it  has  been  said  that  the  want  of  a  summons 
or  information  was  waived  are  civil  cases. 

Poland  for  the  prosecution. — ^The  conviction  was 
right.  The  justices  who  heard  the  case  had  juris- 
diction, and  the  false  swearing  of  the  defendant  at 
such  hearing  amounted  to  perjury.  The  question 
is  whether  the  hearing  was  coram  nonjudice.  The 
warrant  was  improperly  issued,  and  Stanley  was 
illegally  arrested  and  brought  before  the  justices, 
but  he  was  before  them,  and  his  case  was  to  be 
dealt  with  by  them  in  some  way.  No  question 
arises  now  as  to  the  illegality  of  the  arrest,  or  of 
the  conviction  of  Stax^ev;  the  only  question  is 
whether  aU  that  took  place  at  the  hearing  was 
coram  nan  judice.  [Kelly,  G.B. — ^What  do  you 
say  the  charge  before  the  justices  was,  and  in  what 
form  was  it  made  P]  It  is  sufficient  to  say  that  a 
charge  was  made  orally,  aud  that  upon  the  heariuff 
of  that  charge  the  defendant  swore  falsely  and 
corruptly.  Whatever  was  the  form  of  the  charge 
against  Stanley  before  the  justices,  he  had  an 
opportunity  of  defending  himself  against  it.  A 
man  may  be  charged  in  the  first  instance  with  a 
particular  offence,  and  on  the  hearing  it  may 
appear  that  the  man  has  committed  a  second 
offence.  In  such  cases  the  justices  exercise  their 
discretion,  it  may  be  to  commit  summarily  or 
send  the  case  for  trial,  or  to  dismiss  the  first 
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oharge  and  oonviot  for  the  second  offenoe.  Sarely 
the  magistrates  have  jurisdiotion  over  the  entire 
matter  in  such  cases.  In  the  present  case  the 
constable  at  the  time  of  the  commission  of  the 
assault  might  have  arrested  Stanley  and  taken 
him  before  the  justices,  and  the  charge  then  would 
haye  been  oral.  The  warrant  in  this  case  was  not 
the  charge — ^it  was  merely  the  authority  of  the 

i'ustices  to  arrest  Stanley,  and  when  Stanley  was 
before  the  magistrates  the  charge  was  then  made. 
[MsLLOB,  J. — Was  Stanley  in  custody  for  the 
offence  or  any  other  o£tence  leffallyP]  Are  the 
justices  to  enter  upon  a  preliminary  inquiry 
whether  a  person  before  them  charged  with  a 
breach  of  the  peace  is  legally  brought  before  them  P 

tXsLLT,  G.B. — Then  what  prevents  a  man  not 
egallv  in  custody  from  walking  away  P  Mellob, 
J. — Tne  Judffes  of  the  Superior  Gourts  have  power 
oyer  all  kinds  of  offences,  yet  the  courts  never 
exercise  the  jurisdiction  without  inquiring  into  the 
legality  of  the  proceedings.  What  more  power 
has  a  justice  of  the  peace  P]  The  jurisdiction  of 
a  justice  of  the  peace  arises  on  a  breach  of  the 
peace,  and  it  arises  when  a  person  is  brought 
Defore  him  charged  with  a  breach  of  the  peace, 
and  that  person  has  the  opportunity  of  defending 
himself  a^nst  the  charee.  There  is  no  law  that 
requires  tne  charge  to  be  made  in  writins.  A 
man  when  brought  before  a  justice  on  a  charge 
is  to  be  dealt  with  according  to  law,  if  the  charge 
is  one  over  which  the  justice  has  jurisdiction:  The 
Vagrant  Act  (5  Geo.  4,  c.  33,  s.  6)  authorises  any 
person  to  apprehend  a  vagrant,  and  forthwith 
take  him  before  a  justice  of  the  peace,  to  be  dealt 
with  according  to  the  provisions  of  the  Act. 
That  is  an  instance  where  there  is  no  preliminary 
formal  charge,  and  the  justice  must  necessarily 
inquire  whemer  the  person  apprehended  was  found 
offending^  as  a  vagrant,  and  udse  swearing  upon 
the  inqmry  would  amount  to  perjury.  laBeg,  v. 
MiOard  (Dears.  G.  G.  166 ;  6  Gox  0. 0. 156)  Wight- 
man,  J.  ruled,  on  an  objection  on  the  trial  of  an 
indictment  for  perjury,  "that  the  magistrates  had 
jurisdiction  to  hear  a  charge  under  tne  Malicious 
Trespass  Act  (7  &  8  Geo.  4,  c.  30,  s.  24),  although 
the  information  was  not  on  oath,  and  that  the  omis- 
sion to  lay  the  information  on  oath  was  an  error  in 
procedure  onl^,"  and  Jervis,  G.J.  said  that  Wight- 
man,  J.  was  right  in  saying  that  the  information 
on  oath  was  a  matter  of  procedure  only.  Jervis, 
G.J.  also  said :  "  If  a  party  charged  appear  before 
a  magistrate,  his  jurisdiction  is  founded  to  hear 
and  determine  the  case,  but  if  he  does  not  appear 
the  proceedings  must  be  under  the  30th  section 
of  the  7  &  8  Geo.  4,  c.  30,  and  there  must  be  an 
information  on  oath  in  order  to  justify  an  ex  parte 
proceeding."  In  Turner  v.  HiePoeimaster'OeneriU 
(5  B.  &  B.  756 ;  34  L.  J.  10,  M.  G.)  the  passage 
from  p.  54  of  Palev  on  Gonvictiona  was  relied  on, 
yet  it  was  held  tnat  the  want  of  an  information 
and  a  summons  was  cured  by  the  appearance  of 
the  appellants  before  the  justices,  and  that  they 
had  waived  the  objection  that  they  were  not  legally 
in  custody  on  the  charge,  and  therefore  that  the 
justices  had  jurisdiction  to  commit.  A  man  may 
waive  anything  in  the  nature  of  procedure. 

Blake  v.  Beech,  L.  Bep.  1  Ex.  Div.  320 ;  45  L.  J. 

Ill,  M.  C. } 
Beg.  Y.  Berry,  Bell  C.  C.  46 ;  8  Cox  C.  C.  151 ; 
Beg.  V.  HvirreU,  3  Fos.  &  Fin.  171, 

were  t^en  dted. 

Bowen  in  reply. — It  is  conceded  that  there  may 


be  a  waiver  of  process,  but  not  of  prooedore.  Pro- 
cess is  merely  to  brin^;  a  man  before  a  justice,  but 
where  the  procedure  is  dictated  by  statute,  as  in 
this  case,  by  sect.  17  of  34  &  35  Vict.  c.  112»  the 
mode  prescribed  is  a  condition  precedent  to  the 
jurisdiction  which  must  arise  at  the  oommenoe- 
ment  of  the  hearing.  See  note  to  Grippe  v. 
Burden  (1  Sm.  Lead.  Gas.  735).  In  B-eaa  v.  Fear- 
ehire  (1  Leach  G.  0.  202)  Lord  Mansfield  said  that 
it  was  the  indispensable  duty  of  the  magistrate  to 
take '  all  charges  in  writing  of  whatsoever  nature, 
kind,  or  complexity  they  might  be.  £n  this  case 
an  information  was  reauirea  in  writing,  and  the 
absence  of  it  rendered  the  inquiry  at  petty  sessions 
one  corwn  nonjudice. 

Our.  ado.vtdL 

June  21.— ^LoFES,  J. — ^The  facts  of  this  case  and  the 
Acts  of  Parliament  and  authorities  which  bear  upon 
it  have  been  fully  gone  into  by  the  judgments  of  the 
other  members  of  the  court  which  I  have  read.  I 
agree  in  substance  with  the  judgments  which  will 
be  delivered,  but  do  not  desire  to  commit  myself 
to  any  opinions  which  have  been  expressed  col- 
lateral to  the  question  before  us.  I  think  the 
warrant  in  this  case  was  mere  process  for  the  pur^ 
pose  of  bringing  the  party  complained  of  before 
the  justices,  and  had  nothing  whatever  to  do  with 
the  jurisdiction  of  the  justices.  I  am  of  opinion 
that  whether  Stanley  was  summoned,  broagnt  by 
warrant,  came  voluntarily,  or  was  brougnt  bv 
force,  or  under  an  illegal  warrant,  is  immaterial 
Being  before  the  iustices,  however  brought  there,  the 
justices,  if  they  had  jurisdiction  in  respect  of  time 
and  place  over  the  offence,  were  competent  to 
entertain  the  charge,  and  being  so  competent  a 
false  oath  wilfully  taken  in  respect  of  something 
material  would  be  perjury. 

Hawkqts,  J. — I  am  of  opinion  that  the  oon- 
viction  was  right,  and  ought  to  be  affirmed.  In 
arriving  at  this  opinion,  I  have  assumed  as  a  AmA, 
from  the  case  as  stated,  that  Stanley  was  arrested 
and  brought  before  the  justices  upon  as  illegal  a 
warrant  as  ever  was  issued— a  warrant  si^ed  by 
a  magistrate  not  only  without  any  written  informa* 
tion  or  oath  to  justify  it,  but  without  any  informa* 
tion  at  all.  It  follows  that  the  magistrate  who 
issued  the  warrant,  and  the  defendant  who  with 
knowledge  of  the  ille^^t]r  executed  it,  were  liable 
to  an  action  for  false  imprisonment.  If  aathoritv 
were  wanting  for  this,  I  need  but  refer  to  Caudle 
V.  Seymowr  (1  Q.  B.  889),  and  Morgan  y.  Hughee 
(2  T.  B.  231),  per  Ashhurst,  J.  Wrongful,  how- 
ever, as  were  the  proceedings  by  which  Stanley 
was  brought  into  the  presence  of  the  magistrates, 
to  answer  a  charge  which  up  to  that  moment  had 
never  been  legally  preferred  a^nst  him,  yet  before 
those  magistrates,  and  in  his  presence,  a  charge 
was  made  over  which,  if  duly  made,  they  had 
jurisdiction.  Upon  that  charge  it  was  that  the 
hearing  proceeded,  and  in  support  of  that  charge 
it  was  that  the  defendant  was  sworn,  and  in  giving 
his  evidence  swore  corruptly  and  fakely.  The  case 
expressly  finds  that  the  alleged  perjury  was  com- 
mitted "  on  the  hearing  of  a  chsurge  against  John 
Stanley  at  petty  sessions  for  an  assault  on  him, 
Owen  Hugnes,  and  for  obstructing  him,  being  a 
police  consteble,  in  the  discharge  of  his  duty." 
Gomparing  this  finding  with  the  language  o£  the 
24  &  25  Vict.  c.  100,  s.  38»  which  enacts  that 
**  whosoever  shall  assault,  resist,  or  wilfully 
obstruct  any  police  officer  in  the  due  execatioa 
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of  his  daty  shall  be  guilty  of  a  misdemeanour/'  I 
oome  without  hesitation  to  the  conclusion  that 
the  charge  was  that  of  the  indictable  offence 
created  by  that  statute;  and  I  do  not  think  a 
doubt  could  have  been  suggested  as  to  this,  had 
we  not  been  informed,  in  the  course  of  the 
argument,  that  the  justices  in  the  result  dealt 
summarily  with  the  case,  and  convicted  Stanley 
under  sect.  12  of  34  &  35  Yict.  c.  112  of  an 
assault  upon  Hughes,  being  a  constable,  in  the 
execution  of  his  duty,  and  sentened  him  to  six 
months'  imprisonment  with  hard  labour.  The 
case  does  not  find  in  what  form  the  charge  was 
made,  whether  in  writing  or  otherwise.  In  my 
opinion,  writing  was  unnecessary ;  but  even  were 
it  so,  I  would,  in  the  absence  of  evidence  to  the 
contrary,  assume  it  to  have  been  properly  made, 
as  did  Grompton,  J.  in  Twrner  v.  The  Postmcuier' 
Qeneral  (34  L.  J.  12,  M.  G.).  Now,  a  charge  having 
been  made  before  them  of  an  indictable  offence, 
committed  within  their  jurisdiction  bv  a  person 
then  bodily  present,  it  seems  to  me  the  justices 
were  bound  to  take  cognizance  of  it.  The  17th 
section  of  11  <&  12  Yict.  c.  42,  expressly  recognises 
the  legality  of  depositions  of  witnesses  taken  in 
cases  in  which  persons  charged  with  indictable 
offences  are  "  brought "  before  justices  "  with  or 
without  warrant."  Had  the  justices  proceeded 
upon  the  defendant's  deposition  to  commit 
Stanley  for  trial,  instead  of  convicting  him  sum- 
marily, it  is  difficult  to  see  what'  possible  objection 
could  have  been  made  to  the  legality  of  their  pro- 
ceedings. They  did  not,  however,  think  fit  to 
adopt  that  course.  They  took,  it  is  troe,  the 
evidence  on  oath  of  the  defendant  unon  the  charge 
for  the  indictable  misdemeanour  created  by  24  &  25 
Yict.  c.  100»  but,  having  done  so,  they  proceeded 
to  convict  summarily  under  a  different  statute 
(34  &  35  Yict.  c.  112)  without,  as  I  collect,  any 
new  information  or  charge  of  the  latter  offence ; 
in  short,  they  convicted  him  of  an  offence  with 
which  he  had  never  been  legally  charged.  In  this 
I  am  of  opinion  thev  were  wrong ;  and  upon  this 
groand  I  am  strongly  inclined  to  think  the  con- 
viction may  be  quashed.  Martin  v.  Pridgeon 
(I  Ell.  &  Ell.  778;  28  L.  J.  179,  M.  G.)  and 
Beg.  V.  BrickhaU  (33  L.  J.  156,  M.  G.),  more 
particularly  referred  to  hereafter,  are  strong 
authorities  in  favour  of  this  view.  It  does  not, 
however,  seem  to  me  to  b<3  necessary  to  decide 
that  point,  for  in  the  case  before  us  we  have  only 
to  determine  whether  the  justices,  at  the  moment 
when  thev  swore  the  defendant  in  support  of  the 
charge  which  was  made,  had  jurisdiction  to  hear 
that  charge.  Whether  they  afterwards  pronounced 
a  legal  or  an  illegal  judgment  is  immaterial  to  the 
present  inquiry.  Assuming,  however,  contrary 
to  the  view  I  have  taken,  tnat  the  charge  upon 
which  the  defendant  was  sworn  was  an  offence 
punishable  upon  sammary  conviction  under 
;$4  &  35  Yict.  0.  112,  and  that  verbal  informa- 
tion of  that  offence  was  made  before  the  magis- 
trate who  without  written  information  or  oath 
illegally  issued  the  warrant  under  which  Stanley 
was  brought  before  the  pett^  sessions,  I  should 
Ftill  be  of  opinion  that  the  justices,  in  hearing 
that  chaige,  and  taking  evidence  in  support  of  it, 
were  acting[  within  their  jurisdiction.  There  is  a 
marked  distinction  between  the  jurisdiction  to  take 
cognizance  of  an  offence  and  the  jurisdiction  to 
issue  a  particular  process  to  compel  the  accused  to 
answer  it.    The  former  may  exist ;  the  latter  may 


be    wanting.      To    found    jurisdiction   to   take 
cognizance  of  an  offence,   notwithstanding   the 
dictum  of    Lord  Mansfield  in  Bex  v.  Fearahire 
(1  Leach  G.  G.  202),  it  has  been  constantly  held 
that  a  written  information  is  not  necessary,  per 
Grose,  J.  in  Bex  v.  Thompson  (2  T.  B.  23),  per 
Parke,  B.  in  Beg,  v.  MUlard  (6  Oox  G.  G.  150 ; 
22    L.  J.   108,  M.  G.),    per   Erie,  G.J.  in  Beg. 
V.  8h(w>  (10  Gox  G.  G.  ^ ;  34  L.  J.  173,  M.  G.), 
and  per  Grompton,  J.  in  Twmer  v.  The   Post- 
master'QenercLL     See  also  old  forms  of  conviction, 
in  which  the  information  is  set  out  thus :  *'  A.  B. 
giveth  me  to  understand  and  be  informed,*'  ^. 
The  information,  which  is  in  the  nature  of  an  in- 
dictment, of  necessity  precedes  the  process ;  and 
it  is  only  after  the  information  is  laid  that  the 
auestion  as  to  the  particular  form  and  nature  of 
tne  process  can  properly  arise.    Process  is  not 
essential  to  the  jurisdiction  of  the  justices  to  hear 
and  adjudicate.    It  is  but  the  proceeding  adopted 
to  compel  the  appearance  of  the  accused  to  answer 
the  information  already  duly  laid,  without  which 
no  hearing  in  the  nature  ot  a  trial  could  take  place, 
unless  under  special  statutory  enactment.     If  a 
mere  summons  is  required,  no  writing  or  oath  is 
necessary — a  bare  verbal  information  is  sufficient. 
If  a  warrant  is  required,  then,  and  for  that  purpose 
only,  an  oath  substantiating  the  information  is 
requisite,  not  only  by  the  provisions  in  Jervis's 
Act,  so  often  referred  to,  but  by  the  common  law, 
of  which  it  was  always  a  doctrine  that  a  warrant 
which  deprives  a  man  of  liberty  ought  not  to 
issue  without  oath  of  the  truth  of  the  informa- 
tion :  (see  Bex  v.  Heher,  Barnardiston,  101.)    To 
justify  a  warrant,  I  am  also  of  opinion  that  a 
written  information  is  necessary,     in  the  case  of 
indictable  offences  it  is  expressly  made  so  by  sect. 
8  of  11  &  12  Yict.  c.  42.    The  illegality  of  the 
warrant  and  of  the  arrest  did  not,  however,  affect 
the  jurisdiction  of  the  justices  to  hear  the  charge, 
whether  that  hearing   proceeded  upon   a   valid 
verbal  information,  followed  by  an  ille^l  process, 
or  upon  an  information  for  the  first  time  laid  in 
the  presence  of  Stanley,  upon  which  he  was  then 
and  there  instantly  changed.    The  dictum  of  Holt, 
G.J.  (1  Lord  Baymond  50^)  is  an  express  authority 
recognising  the  legality  of  a  conviction  upon  an 
information  instanier.    Stanley  might,  it  is  true, 
had  he  known  of  the  illegality  of  his  arrest,  have 
demanded  his  release  firom  it,  and  prayed  for  an 
adjournment  to  a  future  day,  to  enable  him  to  pre- 

Care  his  defence.  This,  I  think,  it  would  nave 
een  been  the  duty  of  the  magistrates  to  grant : 
(see  per  Grompton,  J.  in  Turner  v.  TJie  Postmaater 
Chneral  (34  L.  J.  13,  M.  G.),  and  per  Blackburn,  J. 
in  Beg,  v.  Shaw  (lb.  173, 4).  A  refusal  to  do  this, 
however,  would  not  have  destroyed  their  juris- 
diction, though  it  might  possibly  have  afforded 
good  grouna  for  setting  aside  the  conviction 
on  the  ground  that  they  had  not  allowed  the 
accused  sufficient  opportnnitv  to  answer  the 
charge.  Another  course  might  have  been  pursued, 
viz.,  to  commence  to  hear,  and  if  necessary 
adjourn  the   further   hearing  to  a  future  day,  a 

fower  expressly  given  by  11  &  12  Yict.  c.  43,  s.  16. 
t  so  happens,  however,  in  the  case  before  us  that 
neither  the  magistrates  nor  Stanley  were  aware  of 
the  illegality  of  the  warrant ;  and  so  the  hearing 
proceeded  without  objection,  and  as  if  all  things 
were  in  order.  To  use  the  language  of  the  case, 
"  the  case  was  gone  into  of  assault  and  obstruc- 
tion,"   Stanley   "defended  himself  and  o{illed  a 
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witness  to  show  he  was  not  guilty,"  and  in  the 
result  was  convicted  as  I  have  above  mentioned. 
Possibly  that  conviction  may  be  open  to  the 
objection  that  the  jnstices  had  no  jurisdiction  to 
convict  of  the  offence  created  by  statute  34  &  35 
Vict,  a  112,  when  the  only  charge  made  against 
him  was  of  the  misdemeanour  created  by  24  &  25 
Vict.  c.  100,  on  the  authority  of  Beg,  v.  BrickhaXl, 
or  upon  the  ground  that  under  the  circumstances 
Stanley  had  not  such  opportunity  of  answering 
and  time  to  answer  as  he  was  in  common  jastice 
entitled  to:  (see  Blake  v.  Beeeh,  1  Ex.  Div.  320.) 
The  case  of  Beg.  v.  QUlyard  (12  Q.  B.  527)  is  a 
strong  authority  to  show  that  the  Queen's  Bench 
have  juribdiction  to  quash  a  conviction  upon 
other  grounds  than  want  of  jurisdiction  in  the 
magistrates,  e,g.,  on  the  ground  of  fraud,  con- 
spiracy, and  perjury  in  obtaining  it.  If  the  con- 
tention on  the  part  of  the  defendant  be  correct, 
then  Stanley,  even  though  he  had  suffered  the 
whole  imprisonment  to  which  he  was  sentenced 
would  be  liable  to  be  tried  asain,  and  could  not 
plead  autrefois  convict;  and  u  he  had  been  ac- 
quitted would  have  been  in  no  condition  to 
plead  autrefois  acauit — two  very  startling  conse- 
quences. A  flooa  of  authorities  *  might  oe  cited 
in  support  of  the  proposition  that  no  process  at 
all  is  necessary  when  the  accused  being  bodily 
before  the  justices  the  charge  is  made  in  nis  pre- 
sence, and  he  appears  and  answers  to  it.  In 
2  Hawk.  F.  0.  281  it  is  said  "  it  seemeth  plain 
from  the  nature  of  the  thing  that  there  can  be 
no  need  of  process  where  the  defendant  is  pre- 
sent in  court,  but  only  where  he  is  absent."  Li 
Bea  V.  Stone  (1  East,  649)  lord  Kenyon  said: 
"Jastice  requires  that  a  partv  should  be  duly 
summoned  and  fully  heard  before  he  is  oon- 
demned ;  but  if  he  be  stated  to  be  present  at  the 
time  of  the  proceeding,  and  to  have  heard  all  the 
witnesses,  and  not  to  have  asked  for  any  further 
time  to  bring  forward  his  defence,  if  he  had  any, 
this  at  all  times  has  been  deemed  sufficient."  Beg,  v. 
Shaw  (34  L.  J.  169,  M.  G. ;  L.  A  C.  579 ;  10  Cox  0.  G. 
66)  is  to  the  same  effect,  and  appears  to  me  to  be  de- 
cisive of  the  present  case.  The  defendant  in  that 
case  was  convicted  of  perjury,  committed  upon  the 
bearing  of  a  charge  punishable  on  summary  convic- 
tion against  one  Kilshaw,  a  beershop  keeper,  under 
18  &  19  Yict  c.  118.  The  proceedings,  not  being 
prescribed  by  that  Act,  were  regulated,  as  are  pro- 
ceedings for  the  offence  of  which  Stanley  was 
convicted,  by  Jervis's  Act  (11  &  12  Yict.  c.  43). 
At  the  trial  no  proof  was  given  of  any  written 
information  warranting  a  summons;  indeed,  the 
evidence  showed  that  the  summons  was  filled  up 
by  the  magistrate's  clerk,  handed  to  a  superin- 
dent  of  pouce,  who  took  it  to  a  magistrate,  who 
read  and  signed  it  without  making  any  inc^uiry,  or 
requiring  any  statement  of  fact — very  like  the 
circumstances  of  the  present  case.  It  was  proved, 
however,  that  Kilshaw  appeared  before  the  jnstices, 
that  the  charge  was  then  made  against  him,  that  he 
answered  it,  and  that  the  defendant  committed 

Ferjury  in  evidence  which  he  gave  on  his  behalf, 
t  was  objected  that  the  jnstices  had  no  jurisdic- 
tion to  hear  the  charge  against  Kilshaw,  because 
there  was  no  information  to  justify  the  issuing  of 
a  summons.  Erie,  G.J.  said :  "  In  my  opinion,  if  a 
party  is  before  a  magistrate,  and  he  is  then 
charged  with  the  commission  of  an  offence  within 
the  jurisdiction  of  that  magistrate,  the  latter  has 
jurisdiction  to  proceed  with  that  charge  without 


any  information  or  summons  having  been  pre- 
viously issued,  unless  the  statute  creating  the 
offence  imposes  the  necessity  of  taking  some  such 
step."  See  also  per  Blackburn,  J. :  "  I  think  when  a 
man  appears  before  justices,  and  a  charge  is  then 
made  against  him,  if  he  has  not  been  summoned, 
he  has  a  good  ground  for  asking  for  an  adjourn- 
ment ;  if  he  waives  that,  and  answers  the  charp^, 
a  conviction  would  be  perfectly  good  against  him, 
and  the  witnesses,  if  tney  swore  falsely,  would  be 
liable  to  indictment  for  perjury."  To  the  same 
effect  are  Beg,  v.  MiUard  (uh%  sup.) ;  Beg.  v.  Berry 
(8  Gox  G.  G.  151 ;  28  L.  J.  86,  M.  G.) ;  Beg.  v.  Sim- 
mons (lb.  183 ;  8  Gox  G.  G.  190) ;  Beg.  v.  SmiOi  (I 
L.  Bep.  G.  G.  B.  110 ;  11  Gox  0.  G,  10);  Beg.  ▼. 
FleUhor  (lb.  320 ;  12  Gox  G.  G.  77) ;  Turner  v.  Post- 
master-General  (5  B.  &  S.  756 ;  s.  a  34  L.  J.  10,  DC  G.) 
in  which  latter  case  the  defendants  were  in  custody 
upon  a  charge  of  felony,  which  could  not  be  soa- 
tained,  but  before  the  magistrates  were  charged 
with  and  convicted  of  a  different  offence,  for  which 
the^  could  not  be  legally  arrested  without  warrant 
or  informstioQ  on  oath.  The  court  upheld  the  con- 
viction. I  do  not  look  upon  BlaJce  v.  Beech  (1  Bx. 
Div.  320)  as  deciding  that  the  magistrates  in  the 
case  then  before  them  had  no  jurisdiction,  but 
only  that  the  conviction  ought  to  be  quashed  for 
irregularity  under  the  peculiar  drcurostanoes  of 
that  case.  Beg.  v.  Pearce  (3  B.  &  S.  531 ;  s.  o.  32 
L.  J.  75,  M.  G.)  only  decides  that  perjury  cannot 
be  committed  by  a  witness  who  is  sworn  in  a  non- 
existing  cause,  which  is  undeniable.  That  case 
would  have  been  a  strong  authority  for  the  defen- 
dant if  no  charge  had  been  made  against  Stanley 
before  the  defendant  was  sworn.  Beg.  v.  Seotion 
(5  Q.  B.  493 ;  s.  c.  13  L.  J.  58,  M.  G. ;  and  1  New 
Sess.  Gas.  27)  was  the  strongest  authority  cited  in 
favour  of  the  defendant.  That  case,  however, 
turned  upon  the  peculiar  language  of  the  6  &  7 
Will.  4,  c.  65,  s.  9,  **  provided  that  before  any  pro- 
ceedings shall  be  had  or  taken  upon  sach 
information  the  charge  shall  be  deposed  to 
on  oath,"  &o.  It  does  not  become  necessary 
therefore  to  consider  how  far  that  case  has 
been  affected  by  more  recent  decisions.  In  the 
course  of  the  argument  there  was  some  discussion 
as  to  whether  the  warrant  was  produced  before 
the  justices.  In  mv  opinion,  whether  it  was  or 
not  IS  immaterial ;  had  it  been  so,  it  would  have 
proved  nothing,  for  it  could  not  in  any  sense  be 
treated  as  the  information.  It  was  the  act  and 
process  of  the  magistrate  alone,  not  the  informa- 
tion of  the  informer,  and  the  recital  of  an  informa- 
tion in  it  would  be  no  evidence  that  there  was 
such  an  information  in  &ct :  (see  Stevens  v.  Glnrk^ 
1  Gar.  &  M.  509,  Gresswell,  J.)  I  have  carefully 
considered  the  provisions  of  Jervis's  Act  (11  &  12 
Yict.  cc.  42  and  43),  but  I  find  in  them  nothing  at  all 
militating  against  the  view  I  have  expressed.  The 
sections  of  those  statutes  to  which  our  attention 
was  called  which  regulate  the  formalities  to  be 
observed  when  a  charge  is  made  against  an  absent 
person  whose  presence  it  is  desired  to  procure  do 
not  seem  to  me  to  have  any  bearing  upon  a  case 
like  the  present  where  the  charge  is  made  in  tbo 
presence  of  the  accused,  who  is  then  and  there 
called  upon  to  answer  it,  as  he  lawfully  may  be, 
according  to  the  dictum  of  Holt,  G.  J.,  to  which  I 
have  referred.  In  such  a  case  it  is,  in  my  opinion, 
altogether  immaterial,  so  far  as  the  jurisdiction  of 
the  justices  to  hear  that  charge  is  concerned, 
whether  the  accused  was  before  them  voluntarily 
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or  otherwise,  or  on  legal  or  illegal  process.  I 
have  already  pointed  out  that  Stanley  may  have 
good  grounds  for  asking  that  his  conviccion  may 
be  quashed,  irrespective  of  the  invalid  objection 
raised  by  the  defendant.  But  this  conviction,  in 
my  opinion,  ought  to  be  affirmed. 

Pollock,  B.  and  Lindlbt,  J.  concurred  in  the 
judgment  delivered  by  Hawkins,  J. 

Manistt,  J. — I  am  of  opinion  that  this  convic* 
tion  shoald  be  affirmed.  The  case  finds  that 
Hughes  swore  falsely  and  corruptly  in  the  hearing 
of  a  charge  against  Stanley  at  petty  sessions  for 
an  assault  on  him  (Hughes)  and  for  obstructing 
him,  being  a  police-constable,  in  the  execution  (3 
his  duty ;  and  the  question  is  whether  the  justices 
had  jurisdiction  to  hear  that  charge,  Stanley 
having  been  brought  before  them  by  means  of  a 
warrant  signed  by  a  magistrate,  but  which  warrant 
had  been  issued  wichout  any  information  in 
writing  or  on  oath.  By  virtuia  of  the  provisions 
in  several  statutes,  which  it  is  mnnecessary  for 
me  to  repeat,  justices  of  the  peace  assembled  in 
petty  sessions  have  jurisdiction  to  hear  a  charge 
of  an  assault  upon  a  constable  in  the  execution 
of  his  duty,  but  it  is  only  by  the  Prevention  of 
Crimes  Act  1871  (34  &  35  Vict.  c.  112)  that  they 
can  summarily  convict  and  punish  for  that  offence. 
The  charge  made  against  Stanley  might  have  been 
lawfully  made  and  heard  without  any  previous 
summons  or  warrant.  Hughes  might  have  appre- 
hended Stanley  in  the  act  of  committing  the 
alleged  asfianlt ;  a  magistrate  seeing  the  alleged 
assault  committed  might  have  then  and  there 
ordered  Stanley  into  custody ;  or  Stanley,  knowing 
or  believing  that  he  would  be  apprehended  if  he 
did  not  appear,  might  have  appeared  voluntarily 
before  the  justices  to  answer  the  charge,  in  any 
of  which  cases  I  cannot  doubt  but  that  the  justices 
not  only  might,  but  must  have  heard  the  case  and 
disposed  of  it  somehow.  It  would  be  very  strange, 
to  say  the  least  of  it,  if  the  law  be  that,  notwitn- 
stanoing  the  justices  would  have  had  jurisdiction 
to  hear  the  charge  if  there  had  not  been  a  war- 
rant, they  had  no  such  jurisdiction  in  consequence 
of  there  being  a  warrant  unsupported  by  sworn 
information.  Nothing  short  of  a  clear  statutory 
enactment  would  justify  such  a  conclusion.  That 
there  is  no  such  statutory  enactment,I  think,  is  clear. 
But  it  is  said  there  are  decisions  which  govern  the 
oase.  The  decision  most  relied  upon  on  behalf  of 
the  prisoner  Hughes  is  Beg,  v.  acoiton  (5  Q.  B. 
493),  but  it  will  be  seen  by  examining  that  case 
that  the  very  ground  upon  which  it  was  decided  is 
wanting  in  the  present  case.  The  indictment  was 
for  perjury  on  the  hearing  before  justices  of  an 
information  laid  under  1  &  2  Will.  4,  c.  32, 
sects.  40  &  41,  and  the  court  held  that  the  juscices 
bad  no  jurisdiction  to  hear  it,  because  by  sect.  9  of 
6  &7  Will.  4,  c.  65,  it  was  expressly  made  a  con- 
dition precedent  to  any  further  step  beyond  the 
information  that  the  matter  of  the  information 
should  be  deposed  to  by  cath  of  the  informer  or 
some  other  credible  witness,  and  no  such  deposi- 
tion had  been  made.  Whether  that  case  was 
rightly  decided  may,  I  think,  admit  of  considerable 
doubt,  having  regard  to  the  qualified  language  of 
the  proviso  at  the  end  of  sect.  9  ;  but,  assuming 
the  right  construction  to  have  been  put  upon  it, 
there  is  no  such  enactment  in  the  present  case,  or 
anything  like  it.  I  think  it  unnecessary  to  review 
all  the  esses  which  were  cited  in  the  course  of  the 
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argument,  partly  because  I  do  not  think  that  any 
of  them  are  conclusive  either  way,  but  mainly 
because  I  found  my  judgment  upon  this,  that  the 

S revisions  contained  in  the  17th  section  of  the  34 
r  35  Yict.  c.  112  (which  incorporates  the  11  &  12 
Vict.  c.  43),  relative  to  process  or  proceedings  for 
the  purpose  of  bring^'n^  accused  persons  before 
justices,  are,  in  my  opinion,  directory  only,  and  do 
not  in  any  way  affect  the  jurisdiction  of  justices  to 
hear  charges  made  against  persons  who  are  before 
them,  and  who  are  accused  of  offences  over  which 
the  justices  have  jurisdiction.  The  proviso  at  the 
end  of  sect.  1  of  11  &  12  Vict.  c.  43,  strongly  sup- 
ports this  view.  We  are  not  told  by  the  learned 
judge  who  has  stated  this  case  how  the  justices 
dealt  with  Stanley ;  but  we  are  informed  by 
counsel  at  the  Bar  that  they  convicted  him  sum- 
marily, and  sentenced  him  to  imprisonment.  In 
my  opinion  it  is  immaterial  for  the  present  pur- 
pose now  the  justices  dispjosed  of  the  charge,  the 
onlv  question  before  us  being  whether  the  justices 
had  jurisdiction  to  hear  it,  and  to  receive  evidence 
upon  oath  in  support  of  it.  I  think  they  had, 
and  that  the  question  put  to  us  should  be  answered 
in  the  affirmative. 

Field,  J. — ^I  also  am  of  opinion  that  this  convic- 
tion should  be  affirmed.  I  have  nothing  to  add 
to  the  judgments  already  delivered,  but  only 
desire  to  say,  as  I  differed  from  my  brothers 
Cleasby  and  Grove  in  Blake  v.  Beech,  that  I  have 
carefully  reconsidered  my  judgment  in  that  case, 
and  am  unable  to  alter  the  view  I  then  enter- 
tained. 

HuDDLESTON,  B. — ^The  question  in  this  case  is, 
whether  a  conviction  for  perjury  committed  by 
the  prisoner  Hughes  before  justices  should  he 
quashed,  because  there  was  no  information  on  oath 
for  the  warrant  upon  which  Stanley,  the  party 
charged,  was  brought  before  the  justices.  The 
charge  against  Stanley  before  the  justices  was  for 
obstructing  Hughes,  a  police  constable,  in  the 
discharge  of  his  duty.  It  is  not  stated  in 
the  case  under  what  statute  the  charge  was  made 
against  Stanley;  it  might,  therefore,  have  been 
under  34  &  35  Vict-c.  112,  s.  12,  by  which  he  might 
be  convicted  summarily;  or  it  might  have  been 
under  24&  25  Vict.  c.  100,  s.  38,  by  which  he  might 
have  been  sent  for  trial  to  the  assizes  or  sessions. 
If  the  charge  be  for  an  offence  under  the  former 
Act,  it  may  by  sect.  17  be  prosecuted  in  manner 
directed  by  Jervis's  Act,  11  &  12  Vic.  c.  43.  Sect.  1 
of  that  Act  provides  that,  "  where  an  information 
shall  be  laid  that  any  person  has  committed  any 
offence  for  which  he  is  liable  by  law  on  summary 
conviction,  the  justice  may  issue  his  summons. 
This  is  the  process  by  which  the  person  to  be 
charged  is  called  on  to  appear.  By  sect.  2,  **  if 
being  served  the  party  does  not  appear  a  warrant 
may  issue,  or  a  warrant  m&j  issue  in  the  first 
instance  if  the  justice  shall  think  fit,"  but  in  both 
these  cases  the  matter  of  the  information  must  be 
substantiated  to  the  satisfaction  of  the  justice  by 
cath  or  affirmation ;  and  if  the  summons  is  not 
obeyed  the  justice  may  proceed  ex  parte  on  proof 
of  due  service.  By  sect.  10  it  is  declared  (that  is 
declaratory  of  the  common  law)  and  enacted  that 
the  complaint  in  case  of  an  order,  and  the  infor- 
mation m  case  of  a  summary  conviction,  shall  be 
made  or  laid  without  any  oath  or  affirmation  except 
where  warrants  are  issued  in  the  first  instance  to 
apprehend,   and    then    the    matter   of    the    in- 
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formation  mnat  be  substantiated  by  the  oath 
or  affirmation  of  the  informant.  Sect.  13 
deals  with  the  appearance  or  de&ult  of  the 
party  charged,  and  provides  that  the  case 
may  be  heard  in  his  absence  on  due  proof  of  the 
service  of  the  iiummons,  or  a  warrant  for  his  ap- 
prehension issned  and  committal ;  and  for  the  dis- 
missal of  complaint  or  information  if  the  com- 
plainant or  informant  does  not  appear  by  himself, 
counsel,  or  attorney ;  for  the  adjournment  of  the 
hearing,  and  concludes  thus,  "  but  if  both  parties 
appear,  either  personallv  or  by  their  respective 
counsel  or  attorneys,  before  the  justice  or  justices 
who  are  to  hear  and  determine  such  complaint 
or  information,  then  the  said  justice  or  justices 
shall  proceed  to  hear  and  determine  the  same." 
The  object  of  all  these  provisions  is  to  bring  the 
party  accnsed  before  the  justices,  to  enforce  his 

Eresence,  and  to  enable  them  to  deal  with  him  in 
is  absence;  but  when  he  is  before  them,  the 
justices  are  required,  and  shall  proceed  to  hear 
and  determine.  The  information  on  oath  is  not 
necessai^  to  give  the  justices  jurisdiction  to  try, 
though  it  is  necessary  to  give  them  jurisdiction  to 
issue  a  warrant  to  apprenend.  The  jurisdiction 
to  try  arises  on  the  appearance  of  the  party  charged. 
Sect.  14  shows  what  is  to  take  place  at  the 
hearing,  "  where  such  defendant  shall  be  present 
at  such  hearing  the  substance  of  the  information 
shall  be  stated  to  him."  The  word  "  stated  "  is  im- 
portant as  pointing  out  that  no  summons,  infor- 
mation, or  other  document,  is  to  be  read  or  shewn 
to  him.  An  information  is  nothing  more  than 
what  the  word  imports ;  namely,  the  statement  by 
which  the  magistrate  is  informed  of  the  offence  for 
which  the  summons  or  warrant  is  required,  and  it 
need  not  be  in  writing  unless  the  statute  requires 
it.  The  magistrate  to  whom  it  is  made  is  not 
necessarily,  and  very  often  never  is,  one  of  the 
magistrates  by  whom  the  case  is  subsequently 
heard.  In  practice  an  information  is  never  pro- 
duced before  the  justices.  If  in  writing,  it  remains 
with  the  magistrate  granting  the  summons  or 
warrant,  as  the  warrant  remains  in  the  custody 
of  the  constable.  The  clerk  to  the  justices, 
or  the  police  officer  present,  states  the  sub- 
stance of  the  information,  that  is,  the  nature 
of  the  charge;  sometimes  where  there  is  a 
charge  sheet,  as  in  the  metropolitan  districts, 
reading;  from  it  —  otherwise  not.  The  charge 
sheet  IS  merely  the  statement  drawn  up  by  the 
inspector  at  the  station  of  the  charge  preferred 
before  him.  He  states,  in  fact,  the  substance  of 
the  charge  or  information,  and  the  prisoner  is 
called  on  to  plead.    He  may  admit  the  truth  and 

Slead  guilty,  or  he  may  not  admit  the  truth  and 
esire  to  be  tried  for  it,  or  he  may  applv  to 
adjourn  or  object  to  the  jurisdiction.  But  u  he 
make  no  objection  (and  here  it  is  found  that 
Stanley  made  no  objection)  the  case  must  pro- 
ceed. Principle  and  authority  seem  to  show  that 
objections  and  defects  in  the  form  of  procuring 
the  appearance  of  a  party  charged  will  be  gone 
bv  appearance.  The  principle  is  that  a  party 
charged  should  have  an  opportunity  of  knowing 
the  cnarge  against  him,  ana  oe  fully  heard  before 
being  condemned.  If  he  have  the  opportunity, 
the  method  by  which  he  is  brought  before  the 
justice  cannot  take  away  the  jurisdiction  to  hear 
and  determine  when  he  is  oefore  them.  The 
arrest  of  Stanley^  was  no  doubt  illegal,  there  had 
been  no  information  or  oath  to  justify  the  warrant, 


and  it  might  be  that  if  the  objection  had  been 
taken  the  magistrates  might  have  entertained  it, 
but  they  could  then  and  uiere  have  issued  their 
summons  for  Stanley's  apprehension  at  once,  on  a 
verbal  information  whion  would  be  good  (Bex  v. 
Fuller,  1  Ld.  Baym.  610),  and  have  proceeded  to 
hear  and  determine,  though  if  the  defendant  ob- 
jected they  ought  to  aoyoum,  so  that  he  might 
Know  the  charge  and  be  prepared  to  meet  it. 
Bex  V.  Btone  (1  East,  649),  was  a  conviction  under 
the  game  laws,  and  the  objection  that  there  had 
been  no  summons  was  abandoned  on  argument, 
and  Lord  Keny on  at  p.  649,and Mr.  Justice  Le  Blano 
at  p.  654,  point  out  that  "justice  requires  that  a  party 
should  be  duly  summoned  and  fully  heard  before 
he  is  condemned  ;  but  if  he  be  present  at  the  time 
of  the  proceeding,  and  heard  the  cham  of  all  the 
witnesses,  and  not  have  asked  for  any  further  time 
to  bring  forward  his  defence,  if  he  had  any,  this  at 
all  times  has  been  deemed  sufficient."    This  was 
a  case  in  which  the  objection  was  made  to  the 
conviction  that  it  did  not  appear  on  the  face  of  it 
that  the  defendant  was  duly  summoned,  hut  the 
principle  is  the  same.    In  B.  v.  Shaw  (L.  &  G. 
579, 10  Cox  C.  G.  66),  where  there  was  no  infor- 
mation of  any  kind,  Erie,  G.  J.  points  out  that 
where  the  parties  are  before  a  magistrate  who  haa 
jurisdiction  in  respect  of  time  and  place  (as  the 
magistrates  had  here),  no  summons  or  information 
is  necessary  to  complete  his  jurisdiction,  unless 
the  obligation  is  imposed  \)y  the  statute   which 
constitutes  the  offence,  and  certainly  that  is  not 
imposed  by  the  II  &  12  Yict.  c.  43.    Blackburn, 
J.,  in  that  case,  says  no  information  was  recjuired. 
It  is  material  to  know  what  the  charge  is  (and 
here  the  case  finds  Stanley    was   chaived    with 
obstructing  the  police  constable  in  the  discharge 
of  his  duty).    Sometimes  a  summons  or   other 
writing  may  be  required,  but  no  antecedent  infor- 
mation is  necessary.    In  the  absence  of  one,  the 
party  to  be  tried   may,  if  he  please,  ask  for  an 
adjournment,  but  if  he  does  not  do  so  the  adju- 
dication is  good ;  and  Montague  Smith,  J.,  says, 
no  information  or  summons  is  necessary  where 
the  party  appears  voluntarily,  (and  I  do  not  think 
it  makes  any  difference  if  he  be  there  compulsory .) 
It  is  to  be  deserved  that  this  decision  was  in  1865, 
long  after  Jervis's  Act  came  into  operation.    In- 
deed Jervis's  Act  (11  &  12  Vict.  c.  43)  is  referred 
to  by  the  prisoner's  counsel.    Mr.  Bowen's  argu- 
ment in  this  case  for  the  necessity  of  an  informa- 
tion is  entirely  based  on  Jervis's  Act  (11  A;^  12 
Yict.  c.  43.)    This  case  is,  therefore,  a  distinct 
authority  that  the  absence  of  such  an  informa- 
tion is  not  fatal  to  the  jurisdiction  of  the  justices. 
In  Turner  v.  Postmaster-Oenerdl  (5  B.  &  S.  756)  it 
was  held  that  though  there  was  no  information 
on  oath  (the  c2nd  section  of  24  &  25  Yict.  o.  97, 
the   statute   on  which    the   defendant   was   con- 
victed, requiring  one)  that  after  appearance  and 
no  objection  made,  no  objection  to  the  jurisdiction 
of  the  justices  to  convict  could  be  taken,   that 
any    defect  in   bringing    the    party    before    the 
justices  was  cured  by  appearance  and  the  merits 
of  the  case  being  gone  into,  and  that  the  justices 
had  jurisdiction.    Blake  v.  Beach  (1  Ex.  Div.  320) 
is  to  the  same  effect.    I  wish  to  say  that  I  subscribe 
to  every  word  in  my   brother  Field's  judgmect 
in  that  case.     The  judgments  of  Gleasby,  S.  and 
Grove  J.  are  based  on  the  ground  that  the  objection 
to  the  want  of  an  information  was  distinctly  taken 
1  before  the  magistrates.    B.  v.  Berry   {uhi  tup.). 
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B.  y.  Fleioker  (ubi  9up.),  Ee»  y.  FvUer  (13  Lord 
BayoL    Sep.    320)  support  the   same   principle, 
though  they  were  aoaght  to  be  diBtingniahed  in 
ar^pment    by  saggesting    that    the  inquiry  on 
which  the   peijary  arose  was  of    a  qwui  ciyil 
nature.    The  decision  in  R,  y.  ScoUan  (5  Q.  B. 
493)  was  on  the  ground  that  by  the  words  of  the 
statute  6  4&  7  WiU.  4,  o.  65,  s.  9  it  was  a  condition 
precedent  to  any  further  steps  that  the  matter  of 
the  information  should  be  deposed  to  on  the  oath 
of  the  informer,  or  some  other  credible  witness.    I 
think,  therefore,    that  Stanley  being  before  the 
justices  and  no  adjournment  asked  for,  and  being 
charged  with  an  ofiEence  punishable  by  summary 
oonyiction,  though  there  had  been  no  information 
on  oath  for  the  warrant,  that  false  swearing  in  a 
material  point  would  be  perjury.    The  passages 
quoted  in  the  a  rsument  from  Iraley  on  Conyictions 
and  Smith's  Leaoing  Cases  haye  reference  to  the 
statement  of  the  information  inthe  old  form  of  oon- 
yiction, where,  of  course,  it  became  necessary  to 
show  in  that  part  of  the  conviction  all  the  ingre- 
dients to  giye  jurisdiction.  The  form  of  conviction 
in  Jervis's  Act  omits  the  information,  but  if  the 
offence  with  which  Stanley  was  charged  was  one 
under  24  &  25  Vict.  c.  100,  s.  38,  for  which  he 
might  be  committed  for  trial  at  the  assizes  or 
quarter  sessions,  I  entertain  no  doubt  that  there 
need  not  have  been  an  information  on  oath  or  warrant 
to  give  the  justices  jurisdiction  to  hear  and  commit 
or  oischarffe.    The  practice  of  justices  with  regard 
to  indictable  offences  is  regulated  by  Jervis's  Act. 
Ghap.  42,  sect.  8  provides  that  where  a  warrant  is  to 
be  issued  there  must  be  an  information  in  writing 
on  oath,  but  not  where  a  summons  only  is  issued. 
There  is  no  section  pointing  out  what  is  to  be  done 
at  the  hearing,  as  in  Jervis's  Act  11  &  12  Yict.  c.  43. 
But  sect.  17,  which  applies  to  the  examination  of 
witnesses  provides,  "  tnat  where  any  person  shall 
appear,  or  be  brought  before  any  justice,  charged 
with  any  indictable  offence,  whether  such  person 
appear  yoluntarily  upon  summons  or  have  been 
apprehended  with  or  without  warrant,  or  be  in 
custody  for  the  same,  or  any  other  offence,  depo- 
sitions shall  be  taken  and  tne  oath  administered 
before  the  witness  is  examined."  The  justice  here, 
therefore,  has  expressly  jurisdiction  to  administer 
the  oath  to  the  witness  when  the  party  charged  is 
before  him,  whether  he  appear  or  be  brought  there, 
and  whether  there  be  or  be  not  a  warrant ;  and, 
therefore,  havinp^  jurisdiction  to  administer  an 
oath,  false  swearing  on  a  material  point  would  be 
perjury.    But  apart  from  either  statute,  I  do  not 
think  it  can  be  doubted  that  a  police  constable  would 
be  justified  in  taking  into  custody  without  sum- 
mons or  warrant  any  person  who  was  assaulting 
and  obstructing  him  in  the  execution  of  his  daty, 
and  subsequently  charing  him  with  that  offence. 
Upon  such  a  chu-ge  being  made  (althoueh  it  was 
entirely  false)  the  magistrate  before  whom  it  is 
made  must  inquire  into  its  truth,  and  to  do  so 
must  have   jurisdiction  to  administer  an   oath. 
False  swearing  in  that  inquir}r  on  a  material  point 
would  be  perjury.    In  any  view,  therefore,  1  am 
of  opinion  that  the  conviction  must  be  affirmed. 
Dekmak,  J. — I  conceive  the  true  meaning  and 
effect  of  the  case  submitted  to  us  by  the  learned 
Lord  Justice  to  be  as  follows :  John  Stanley  was 
improperly   arrested   by   the   defenduit,    Owen 
Hughes,  a  constable,  who  had  obtained  a  form  of 
warrant  fh>m  the  derk  to  the  clerk  of  the  justices 
which  was  filled  up  by  the  clerk  or  by  Hnghes  in 


the  usual  form,  as  for  a  charge  of  assaulting  and 
obstructing  Hughes  in  the  execution  of  his  duty. 
This  warrant  was  improperly  signed  by  the  magis- 
trate without  requiring  any  information  either  in 
writing  or  upon  oath.    The  magistrates  at  petty 
sessions  finding  Stanley  before  them,  and  having 
been  verbally  informed,  either  by  Hughes,  or  their 
own  clerk,  that    Hughes  charged  Stanley  with 
assaulting  him  and  obstructing  him  in  the  execu- 
tion   of    his  duty,  and    without  inquiring  how 
Stanley  had  been  brought  there,  administered  an 
oath  to  Hi^hes,  and  took  evidence  in  the  course 
of  which  Hughes  committed  perjury,  if  perjury, 
in  law,  would  be  committed  in  such  a  case ;  the 
only  point  raised  for  our  consideration  being  that 
the  absence  of  a  written  information  or  of  an  in- 
formation upon  oath  was  fatal  to  a  conviction  for 
peijury.    No  question  was  raised  at  the  petty 
sessions    as   to   the    existence   of    an   informa- 
tion   or   as  to  the  existence  or  legality  of   the 
warrant  or  arrest.    These  ejections  were  first 
suggested  upon  the  trial  of  Hughes  for  perjury. 
Stanley  maae  no  objection  to  tne  charge  being 
heard,  and  called  a  witness  in  his  own  behalf.    He 
was  in  fact,  as  was  admitted  upon  the  argument 
though  not   stated   in  the   case,  conyicted  and 
sentenced  to  six  months'  imprisonment  with  hard 
labour,  a  sentence  which  could  only  have  been 
passed    upon     summary    conviction    under    the 
powers  of  the  34  &  35  Yict.  c.  112,  s.  12.    The 
case  has  been  twice  most  ably  and  elaborately 
argued,  and  for  some  time  I  doubted  whether  the 
conviction  could  be  sustained,  but  upon  full  con- 
sideration 1  am  satisfied  that  it  ought  to  stand.  The 
main  argument  for  the  defendant  was  based  upon 
the  ground  that  the  offence  of  which  he  was  con- 
yicted was  one  under  statute  34  <&  35  Yict.  c.  112,  s. 
12,  and  that  by  virtue  of  sect.  17  of  that  Act,  coupled 
with  the  provisions  of  the  11  &  12  Yict.  c.43,  thereby 
inoorporated,  the  whole  proceeding  was  yoid,  and 
without  jurisdiction  for  want  of  an  information 
upon  oath.     I  am  of  opinion,  howeyer,  that  we 
ought  not  to  have  regara  to  the  conviction  in  oon- 
si(&ring  whether  perjury  was  committed,  but  to 
look  to  the  moment  at  which  the  false  evidence 
was  given,  and  consider  whether,  at  that  moment, 
the  magistrates  had  jurisdiction  to  hear  that  evi- 
dence judicially.     And  I  think  that  they  had 
jurisdiction  to  hear  that  evidence  judicially,  if,  at 
the  trial  at  which  it  was  g^ven,  it  was  evidence 
which  in  any  possible  event  they  might  have  acted 
upon  judicially  in  a  matter  within  their  jurisdio- 
tion  whether  the  result  of  their  acting  upon  it 
might  have  been  to  convict,  or  to  accmit,  or  to 
adjourn,  or  to  send  for  trial,  or  to  take  l>ail,  or  to 
do  any  other  judicial  act  witiiin  their  competency. 
At  the  moment  at  which  the  false  eviaence  m 
question  was  given,  it  appeals  to  me  that  there 
was  nothing  to  compel  the  magistrates  to  inquire 
into  the  mode  in  which  Stanley  had  been  brought 
before  them.    If,  as  I  suppose  (and  here  1  am 
putting  the  case  as  favourably  as  it  can  be  put  for 
the  defendant)  nothing  more  happened  than  that 
the   nuigistrate  inquired  "What  is  the  charge 
against  that  man  P    and  Hughes  said  in  answer, 
"I  charge  him  with  assaulting  me,  and  obstructing 
me  in  the  execution  of  my  duty."    I  apprehend 
that  the  magistrates  would  at  once  have  had  juris- 
diction to  put  Hughes  upon  hi^  oath,  and  inquire 
into  several  matters,  upon  any  one  of  which  the 
perjury  might  have  been  committed  wholly  with- 
out rererenoe  to  wliat  they  mijjht  in  the  result  feel 
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themselTes  bound  to  do  or  not  to  do.  For  example, 
they  might  have  inqiiired  into  the  name  and 
number  of  Hughes,  and  whether  he  were  really  a 
member  of  the  police,  and  actually  on  duty  at  the 
time  of  the  alleged  assault ;  whether  Stanley  was 
really  the  person  who  had  assaulted  him  or  not, 
how  he  was  dressed,  whether  he  were  alone, 
or  with  others,  &c.,  and  indeed  eyen  if  the  juris- 
diction of  the  magistrates  to  convict  depended  upon 
whether  he  had  arrested  Stanley  in  the  act,  or 
brought  him  up  upon  a  legal  warrant  afterwards 
obtained,  this  very  question  mi^ht  have  been  a 
legitimate  subject  of  inquiry.  Considering  that 
this  was  a  case  in  which  Hughes  complained  of 
an  assault  upon  himself,  it  ueea  not  have  occurred 
to  the  magistrates  in  the  first  instance  that  any 
warrant  at  all  would  have  been  necessary,  for 
there  is  nothing  in  any  of  the  statutes  to  repeal 
the  common  law  which  woald  have  enabled  Hughes 
if  the  charge  were  a  true  one,  to  bring  Stanley  at 
once  before  the  magistrates,  without  any  warrant 
at  all.  The  charge  actually  made  as  stated  in  the 
case,  according  to  my  understanding  of  it,  is  much 
more  nearly  in  accordance  with  the  provisions  of 
24  &  25  Vict.  c.  100  s.  88,  than  with  those  of 
^  &  3b  Vict.  c.  112,  8. 12.  It  included  a  breach 
of  the  peace ;  and  I  can  see  no  reason  why  the 
magistrates,  at  all  events,  in  the  absence  of  any 
objection  on  the  ground  of  the  illegality  of  the 
arrest,  or  the  want  of  an  information,  should  not 
have  administered  an  oath,  and  inquired  into  the 
charge ;  at  all  events,  until  any  doubt  arose  as  co 
their  jurisdiction  to  deal  with  it  finally  by  convic- 
tion. It  was  contended,  that  even  under  11  &  12 
Vict.  c.  42,  relating  to  indictable  offences,  the  right 
of  the  magistrates  to  inquire  would  not  be  well 
founded  in  the  absence  of ^  an  information  in  writ- 
ing or  upon  oath ;  but  I  am  of  opinion  that  ohere 
is  nothing  in  that  Act  to  destroy  the  jurisdiction 
of  the  magistrates  to  inqaire  into  a  charge  of  an 
indictable  offence,  where  the  person  charged 
is  actually  in  custody  before  them.  The  first 
section  of  that  Act  shows  that  the  provisions 
relating  to  warrants  and  informations  are 
not  intended  to  apply  in  such  a  case,  but  are 
merely  provisions  for  the  purpose  of  bringing 

geople  not  already  in  custody  before  the  justices ; 
ut  it  is  not  necessary  to  consider  farther  the 
question  whether  the  conviction  was  good  or  bad, 
and  I  express  no  opinion  upon  it.  Their  jurisdic- 
tion to  convict  appears  to  me  to  be  a  totally  diffe- 
rent question  from  the  question  whether  they  had 
jurisdiction  to  take  evidence  in  such  a  case.  I 
cannot  hold  that  the  magistrates  who  tried  and 
convicted  Stanley  (even  if  the  conviction  be  one 
that  cannot  be  supported)  had  no  jurisdiction  to 
administer  an  oatn  to  Hughes,  or  that  any 
evidence  he  gave  relevant  to  a  verbal  charge  of 
assault  and  obstruction  was  coram  non  jucUce. 
The  case  of  Beg.  y.  Scotton  (5  Q.  B.  493)  which  at 
first  seemed  to  me  to  be  in  favour  of  the  defen- 
dant's contention,  is,  I  think,  clearly  distinguish- 
able on  the  ground  that  there  the  court  thought 
that  the  only  possible  foundation  of  the  magis- 
trates' jurisdiction  was  an  information,  whereas  in 
the  present  case  there  was  nothing  to  prevent  the 
ma^strates  proceeding  to  inquire  into  a  charge 
which  in  at  least  one  other  lawful  manner  might 
have  been  brought  before  them  without  any  infor- 
mation at  all,  and  either  adjudicated  upon  by 
them  or  sent  for  trial.  In  the  view  I  take  of  this 
case  it  is  necessary  to  discuss  more  fully  the  con- 


tention of  the  defendant's  learned  counsel  as  to  the 
applicability  of  Jer  vis's  Acts  to  the  case  upon 
the  supposition  that  because  the  conviction  was  one 
under  34  &  35  Yict.  c.  112,  no  evidence  given  upon 
the  hearing  could  be  the  subject  of  an  indictment 
for  perjury  in  the  absence  of  an  information  on 
oath  or  in  writing.  In  my  view  all  that  waa 
necessary  to  give  the  magistrates  jurisdiction  to 
hear  evidence  was  that  there  should  be  before  them 
a  person  charged  with  an  offence  within  their 
general  jurisdiction  under  such  ciroumstanoes  as 
to  call  upon  them  to  take  evidence  before  they 
could  decide  whether  they  should  exerdae  or 
abstain  from  exercising  some  leigal  power  which  they 
possessed.  For  the  reasons  above  given,  I  think 
such  was  the  case  here,  and  that  the  evidence 
falsely  and  corruptly  given  upon  oath,  and  which 
must  be  taken  to  have  been  held  by  the  learned 
Lord  Justice  to  have  been  relevant  and  material 
to  the  subject  matter  of  inquiry  befor  the  justices 
cannot  be  said  to  have  been  coram  non  judUe.  The 
indictment  on  being  referred  to,  appears  to  have 
contained  an  allegauon  that  the  perjury  was  com- 
mitted upon  the  hearing  of  a  "  complaint  or  infor- 
mation," and  this  is  no  doubt  language  which 
would  at  first  sight  lead  me  to  expect  that  proof 
would  have  been  given  of  a  charge  made  otherwise 
than  in  the  way  in  which  it  appears  to  me  that  the 
case  states  the  charge  in  this  case  to  have  been 
made.  But  I  do  not  think  that  the  words  "com- 
plaint or  information  "  are  inconsistent  with  a 
verbal  charge  made  under  the  droumstanoeB 
suggested  above.  The  statute  14  &  15  Yict. 
a  100,  s.  20,  which  is  applicable  to  the  case 
provides  that  **In  every  indictment  for  per- 
jury it  shall  be  sufficient  to  set  forth  the 
substance  of  the  offence  charged  upon  the  de- 
fendant, and  by  what  court,  or  before  whom  the 
oath  was  taken,  without  setting  forth  the  bill, 
answer,  information,  indictment,  aeclaration,or  any 
part  of  any  proceeding  either  in  law  or  equity,  and 
without  setting  forth  the  commission  or  authority 
of  the  court  or  person  before  whom  such  offenoe 
was  committed."  All  that  is  necessary  sinoe  that 
statute  is  that  the  indictment  should  show  that 
there  was  a  proceeding  pendine  before  the  court, 
over  which  the  court  had  jurisdiction,  and  I  think 
this  does  sufficiently  appear  in  the  present  case, 
and  that  it  is  not  necessary  to  tie  down  the  mean* 
ing  of  the  words  to  any  particular  form  of  in- 
formation or  complaint.  For  these  reasons  I  am 
of  opinion  that  the  conviction  ought  to  be 
affirmed. 

Lord  Coleridge,  G.J. — I  am  desired  to  say  that 
the  Lord  Chief  Baron  dissents  from  the  judgment 
of  the  majority  of  the  court.  I  had  myself  pre- 
pared a  judgment,  but  after  having  had  the  ad- 
vantage of  reading  the  judgment  of  my  brother 
Hawkins,  I  should  only  be  expressing,  were  I  to 
read  it,  in  less  forcible  langua^  the  conclusions 
at  which  he  has  arrived.  Without  bindizijg  my- 
self to  every  single  expression,  I  concur  in  the 
results,  and  the  train  of  reasoning  in  his  judgment. 
And  this  being  the  view  of  the  majority  of  the 
judges  who  heard  the  case,  the  conviction  will  be 
affirmed. 

OonvicUon  affirmMi 
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HOUSE  or  LORDS. 

Feb.  18,  20,  and  April  7, 1879. 

(Before  the  Loed    Ghancellob    (Gaims)    Lords 

Hatherlby,  O'Hagan,  and  Gordon.) 

MULKEBN  AND    ANOTHER  V.   LORD.  (a) 
ON  APPEAL  PROM  THE  COURT  OP  APPEAL  IN  ENGLAND. 

Building  society — Mortgage — Action  by  member  to 
redeem  —  Beference  to  arbitration — Friendly 
Societiee  Act, 

The  Friendly  Sodetiea  Act  (10  Geo.  4,  c.  56)  pro- 
vides,  by  sect,  27,  that  disputes  between  the 
society  and  any  member  shaU  be  referred  to 
(xrbitration. 

The  Benefit  Building  Societies  Act  (6^7  Will  4, 
c.  32)  provides,  by  sect,  4,  that  the  provisions  of 
the  10  Cko.  4,  c.  56,  shall  extend  to  benefit  build- 
ing  societies  "  so  far  as  the  same  may  be  appUc 
able." 

The  respondent  was  a  member  of  a  building  society 
farmed  under  the  6  i-  7  WUl,  4,  c,  32,  cmd  not 
registered  under  the  37  ^  38  Vict,  6.  42  (the 
Building  Societies  Act  1874).  As  such  member  he 
had  mortgaged  property  to  the  society  to  a  la/rge 
amotmt.  In  a  suit  brought  by  him  for  a  redemp- 
tion  of  the  property  ana  an  account,  the  dt^fen^ 
dants  ashed  that  the  ma^tter  might  be  r^erred  to 
arbitration,  in  accordance  with  the  rtdes  of  the 
society,  under  the  10  Geo.  4,  c.  56,  s,  27. 
Held  (affirming  the  judgment  of  the  court  below), 
that  the  provisions  of  this  section  were  not 
applicable  to  a  dispute  where  the  relation  of 
mortgagor  and  mortgagee  emeted. 

This  was  an  appeal  from  a  jadgment  of  the 
Goart  of  Appeal  (James,  Baggallay,  and  Thesiger, 
L.  JJ.)  reversing  a  decision  of  Jessel,  M.B. 

The  case  is  reported  in  38  L.  T.  Bep.  N.  S.  266, 
and  47  L.  J.  228,  Gh.  The  action  was  brought  by 
the  respondent  against  the  trastees  of  the  Birk- 
beck  Permanent  Benefit  Building  Society,  of  which 
he  was  a  member,  for  the  redemption  oi  property 
which  he  had  mortgaged  to  them  to  secure  a  loan 
of  16,000Z.  and  interest.  The  defendants  con* 
tended  that  by  the  rules  of  the  society  the  matter 
should  be  referred  to  arbitration,  and  the  Master 
of  the  Bolls  made  an  order  to  that  effect.  The 
facts  appear  more  fullj  in  the  judgment  of  the 
Lord  Uhancellor,  and  in  the  report  in  the  Gourt 
below 

The  SolicUor-Gmwal  (Sir.  H.  Giffard,  Q.G.), 
Waller,  Q.G.,  and  W.  8,  Owen  appeared  for  the 
appellants,  and  contended  that  the  effect  of  the 
statutes  and  of  the  rules  of  the  society  was  to  oust 
the  jurisdiction  of  the  court,  and  make  arbitration 
compulsory.  The  whole  intention  was  to  prevent 
costly  litigation  between  these  societies  and  their 
members : 

Hx  parte  Payne,  5  D.  &  L.  679 ; 
CutbiU  V.  Kingdom,  1  Ex.  494 ;  10  L.T.  Bep.  0.  S. 
114. 

Morrison  v.  Olov&r  (14  L.  T.  Bep.  0.  S.  183,  204 ; 
4  Exch.  430)  resembles  the  present  case,  but  there 
the  decision  was  based  on  the  special  rules  of  the 
society ;  so  also  in  Fleming  v.  Self  (24  L.  T.  Bep. 
O.  S.  101;  1  Kay,  618;  3  De  G.  M.  &  G. 
997).  Here  the  very  dispute  contemplated  by 
the  rules  has  arisen.  This  society  exists  for 
the  purpose  of  making  advances  to  its  members 
on  mor^ge  in  proportion  to  the  amount  of  their 

(a)  Reported  by  C  £.  Maldbv,  Esq.,  Biuxi<ter«t-L»w. 


shares.  Unless  the  resf>ondent  had  been  a  mem- 
ber of  the  society  he  could  not  have  been  in  the 
position  of  a  mortgagor  at  all,  therefore  the  rule 
applies : 

Wright  ▼.  The  Monarch  Investment  Bwilding  Bociety, 

6Ch.Div.  726; 
Beg.  Y.  Trafford,  4  E.  &  B.  122 ;  24  L.  J.  Mag. 

CaB.  20. 

WiOesford  v.  Watson  (L.  Bep.  8  Gh.  473),  decided 
by  Lord  Selbome,  L.G.,  was  a  reference  to  arbi- 
tration under  the  Gommon  Law  Procedure  Act, 
which  is  a  totally  different  thing.  [Lord  Gaibns, 
L.G.  referred  to  Dvmsdale  v.  Robertson,  2J,&  Lat. 
58.]    They  also  cited 

Crisp  Y.  Bunbury,  8  Bing.  394 ; 

Beeves  v.  White,  17  Q.  6.  995 ;  21  L.  J.  Q.  B.  169  ; 

Beagrave  y.  Pope,  1  De  G.  M.  &  G.  763;  19  L.  T. 

Bep.  O.  S.173; 
Thompson  v.  The  PUmet  Ben^t  Building  Society, 

L.  Bep.  15  £q.  833 ;  28  L.  T.  Bep.  N.  S.  .549. 

Davey,  Q.G.  and  Bush  appeared  for  the  respon- 
dent, and  maintained  that  the  case  was  covered 
by 

Morrison  y.  Olover  {vbi  sup.) ;  see  alio 

Doe  V.  Glover,  15  Q.  B.  102 ; 

Fa/rmer  y.  CHles,  5  H.  &  N.  753. 

The  cases  of  friendly  societies,  which  have  been 
cited,  stand  upon  a  different  footing.  Lovejoy  v. 
Mulkem  (37  L.  T.  Bep.  N.  S.  77)  was  an  action 
against  the  trustees  of  this  society;  it  went  off 
upon  a  different  point,  and  this  question  was  never 
suggested.  Wright  v.  The  Monarch  Investment 
Bidding  Society  [ubi  sup.),  was  under  the  Act  of 
1874,  where  the  arbitration  clause  is  different.  To 
bring  a  dispute  within  this  clause  it  must  be  one 
which  arises  with  the  party  as  a  member,  which 
this  question  does  not : 

Prentice  y.  London,  L.  Bep.  10  C.  P.  679 ;  33  L.  T. 

Bep.  N.  S.  251 ; 
Orisp  y.  Bunhury  (ubt  sup.) 
Reeves  y.  White  {ubi  mp.) 
Wright  y.  Del&y,  4  H.  &  C.  209. 

It  is  settled  by  a  long  course  of  authority  that  the 
jurisdiction  of  the  court  cannot  be  ousted  in  a 
case  like  this : 

Scott  y.  Avery,  5  H.  of  L.  Ou.  818. 

Further,  the  arbitrators  in  this  case  were  not 
properly  appointed  under  the  rules  and  Act. 

The  Solicitor'General  was  heard  in  reply. 
At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

April  7, — Their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Ghancellor  (Gaims),  —  My  Lords, 
the  appellants  in  this  case  are  the  trustees  of  the 
Birkbeck  Building  Society,  the  respondent  is  a 
member  of  the  society  who  has  mortgaged  pro- 
perty to  it  to  secure  a  loan  of  16,0002.  Ke  now 
seeks  to  redeem  that  mortgage,  and  to  have  an 
account  against  the  appellants  of  the  moneys  re- 
ceived by  them  on  sales  of  part  of  the  mortgaged 
estate,  and  of  sums  which,  but  for  their  default, 
they  might  have  received  while  in  possession  of 
the  estate,  they  having  been  mortgagees  in  pos- 
session. A  decree  for  account  and  redemption 
would,  under  the  circumstances,  be  a  matter  of 
course,  if  the  respondent  is  not  in  some  way 
precluded  from  asking  for  it.  The  appellants 
contend  that  he  is  so  precluded,  and  that  his  only 
remedy  is  arbitration.  There  is  not,  I  think,  any 
doubt  that  by  the  rules  of  this  society,  standing 
alone,  the  respondent  would  not  be  prevented 
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fh)ni  maintaimng  a  snit  for  redemption.   Bale  91, 
it  is  tme,  states  the  terms  upon  which  a  member 
is  to  be  entitled  to  redeem  his  property  before  the 
expiration  of  the  full  term  for  which  it  was  mort- 
gaged, and  the  109th  and  two  following  rules  pro- 
vide that  if  any  dispute  arises  between  the  society 
and  any  member,  reference  shall  be  made  to  arbi- 
tration.   But  it  is  clear  that  a  mere  contract  of 
this  kind  between  the  parties,  unless  made  obli- 
l^tory  by  some  Act  of  Parliament,  would  not  of 
itself  have  the  efEect  of  ousting  the  ordinary  juris- 
diction of  the  courts.    The  appellants,  however, 
insist  that  arbitration  has  been  made  obligatory 
by  Act  of  Parliament,  and  the  Act  to  which  they 
refer  for  this  purpose  is  the  10  Geo.  4,  c.  56.  That 
is  the  statute  consolidating  the  law  as  to  friendly 
societies,  societies  established  for  the  mutual  relid^ 
and  nuuntenance  of  the  members  in  sickness,  old 
age,  and  infirmity,  but  not  in  any  way  contemplating 
transactions  by  way  of  mortgage  between  the  society 
and  its  members,  much  less  mortgage  transactions 
of  the  magnitude  of  the  one  now  in  question. 
Various  provisions  were  made  by  that  statute  for 
the  economical  and  expeditious  management  of 
the  petty  transactions  of  su(^  societies,  and  among 
the  rest,  sect.  27  enacted  that  provision  should  be 
made  in  the  rules  of   each  society,  specifying 
whether  a  reference  of  every  matter  in  dispute 
between  the  society  and  a  member  should  be  made 
to  a  justice  of  the  peace  or  to  arbitrators.    If  to 
arbitrators,  the  award,  assumed  to  be  an  award  for 
the  payment  of  money,  was  to  be  enforced  by 
warrant  of  two  justices,  and  if  the  reference  was 
to  be  made  to  two  justices  in  the  first  instance, 
they  were  themselves  to  enforce  their  order,  which 
was  to  be  final.    It  is  unnecessary  to  decide  the 
question  but  I  will  assume,  in  favour  of  the  appel- 
lants, that,  in  the  case  of  societies  regulated  by 
this  statute,  the  clause  to  which  I  have  referred 
would  prevent  a  member  suing  the  society  or  its 
trustees,  and  would  oblige  him  to  submit  any  dis- 
pute which  he  had  as  a  member  with  the  trustees 
to  such  an  arbitration  as  is  mentioned  in  the  Act. 
But  how  does  this  statute  affect  the  society  of  the 
appellants,  which  is  not  a  friendly  society  but  a 
building  society,  estabhshed  under    the  6  &  7 
Will.  4  c.  32  P    The  argument  of  the  appellants  is 
this :  They  say  that  the  6  &  7  Will.  4,  c.  32,  s.  4, 
enacts  that  all  the  provisions  of  the   Friendly 
Societies  Act  (10  Greo.  4,  c.  56),  so  far  as  the  same, 
or  any  part  thereof,  may  be  applicable  to  the  pur- 
pose of  any  benefit  building  society,  shall  extend 
to  the  Benefit  Building  Society  and  the  rules 
thereof,  in  the  same  manner  as  if  the  provisions 
had  been  expressly  re-enacted.  Now  I  wiU  assume 
that  the  mortgage  transaction  between  the  respon- 
dent and  the  appellants  was  one  warranted  by  the 
oonstitution  of  the  appellants'  society.    It  is  a 
mortgage  of  an  ordinary  kind,   oonveving  the 
legal  estate,    and   constituting   the   relation   of 
mortgagor  and  mortgagee ;  that  is  a  relationship 
the  consequences  of  wluoh  are  well  known  to  the 
law.    That  relationship  creates  on  the  part  of  the 
mortga^;ee  a  right,  in  certain  events  to  enter  into 
possession  of  the  mortgaged  property,  subject  to  a 
liability  to  account  for    receipts,  and  for  wilful 
de&ult ;  a   further   riffht   to   exercise   a    power 
of  sale,  if  a  power  of  sue  is  g^ven ;  and  a  right  to 
obtain  that  which  a  court  alone  can  give,  a  decree 
of  foreclosure  in  the  event  of  nonpayment  of  the 
mortgage  debt.    It  creates  in  the  mortgagor  a 
right  to  obtain  from  tiie  mortgagee  an  account,  on 


the  footing  I  have  mentioned;  and  a  right  to 
obtain  what  a  court  alone  can  give,  a  decree  for 
the  redemption  and  reconveyance  of  the  property; 
a  decree  which,  in  default  of  redemption,  dismisses 
t>he  suit,  and  thus  operates  as  a  decree  of  fore- 
closure. This  being  the  relative  position,  and 
these  the  rights  of  the  mortgagor  and  mortgagee, 
it  appears  to  me  to  be  impossible  that  these 
rights,  and  especially  the  rights  of  foreclosure  and 
r^emption,  could  be  enforced  or  a^usted  as  is 
provided  by  the  10  Geo.  4,  c.  56,  s.  27;  and  I 
therefore  arrive  at  the  conclusion  that  the  pro- 
visions of  that  Act  are  not  applicable  to  those  par- 
poses  of  a  benefit  building  society  which  involve 
the  adjustment  of  rights  created  by  mortgage.  It 
is  unnecessary,  in  uie  view  which  I  ti£e  of  the 
case,  to  refer  to  many  of  the  authorities  which 
were  cited  during  the  argument,  but  I  may  say 
that  the  view  taken  by  Lora  Oranworth  in  Ftomvng 
V.  Self  (3  De  G.  M.  &  G.  997)  appears  to  me  in 
substance  to  coinicide  with  that  which  I  have  en- 
deavoured to  express.  I  think  the  decision  of  the 
Court  of  Appeal  in  this  case  is  right,  and  that  the 
appeal  should  be  dismissed  with  costs. 

Lord  Hatherlbt. — My  Lords,  I  am  of  the  same 
opinion,  and  I  shall  not  detain  your  Lordships  by 
going  through  the  various  authorities  that  were 
cited.    Some  authorities  were  cited  which  appearad 
at  the  first  blush  opposed  to  each  other,  and  to  be 
decided  by  judges  of  considerable  authority  both 
one  way  and  the  other,  indeed,  I  think  I  am  not 
mistaken  in  saying  that  with  regard  to  one  autho- 
rity the  same  learned  judge,  according  to  the  view 
presented    by   the   argument    of   counsel,    took 
different  views  at  different  periods.      But  the 
reality   was    this:    the   application    to  building^ 
societies  at  all  of  the  powers  of  arbitration  uose 
in  this  way ;  building  societies  had  many  objects 
in  common  with    friendly  societies,   aod   many 
objects  in  common  with  savings  banks,  and  con- 
sequently this  was  another  instance  in  which  the 
application  of  the  rule  of  arbitration  sapersedinff 
the  ordinary  courts  of  justice  was  introduowL 
When  one  came  to  look  into  the  Friendly  Sodetiee 
Act  one  saw  that  not  only  was  there  a  choice  given 
between  arbitration  on  the  one  hand  and  magis- 
trates on  the  other,  but  there  was  a  set  form 
of  conviction  in  each  case  laid  down,  and  two 
things  had  to  be  determined,  whether  A.  shonld 
pay  to  the  trustees  a  certain  definite  sum   of 
money,  that  being  the  matter  in  dispute  which 
was  to  be  settled  by  the  speedy  mode  of  arbitra- 
tion ;  and  whether  A.  continued  to  be  a  member 
of  the  society,  or  was  not  a  member,  showing 
again  the  nature  of  the  dispute,  namely,  whether 
a  member  had  or  had  not  so  misoondacted  himself 
as  to  be  deserving  of  expulsion  for  having  broken 
the  rules  of  the  society.    When  yon  come  to  look 
into  the  authorities  which  were  cited  they  amoont 
to  this,  that  where  the  case  went  beyond  the 
internal  arrangements    of   the  society,  and  in- 
troduced something  which  might  be  within  their 
functions  in  the  ordinary  courae  of  their  bosi- 
ness,  but  yet  stiU  outside  the  whole  scheme  and 
scope  of  the  society  itself,   then  a  person  who 
haa  a  much  larger  interest  than  any  oi  those  oon- 
templated  among  the  ordinary  membere  ooold  not 
be  deprived  of  recourse  to  the  ordinary  tribooals 
of  the  land ;  and  more  especially  he  could  not  be 
so  deprived  in  regard  to  mortgMes,  where,  as  in 
this  case,  possession  was  taken,  wnere  there  was  a 
question  as  to  an  account  against  the  mortg^ees 
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for  wflfnl  de&alt,  and  where  there  wu  an  aooount 
also  for  outlay  and  expenditure  in  the  mortgaged 
premises  by  the  mortoaffees,  and  where  a  number 
of  other  questions  had  arisen,  which  cannot 
properly  be  sifted  unless  you  go  to  the  proper 
court  which  has  all  the  means,  and  the  powers  of 
sifting  and  dealing  with  them.  I  think,  therefore, 
when  you  see  what  the  real  nature  of  the  case  is, 
there  cannot  be  a  doubt  that  this  tribunal  fell 
short  of  the  requirements  of  the  case,  and  that 
the  party  who  sought  to  have  a  decree  for  account 
and  redemption  was  entitled  to  it. 

Lord  0  Hagan. — My  Lords,  the  substantial 
question  in  this  case  appears  to  me  to  haye  been 
settled  by  a  series  of  decisions  of  very  high 
authority,  and,  unless  year  Lordships  are  prepared 
to  OYerrule  them,  I  think  that  the  respondent  is 
entitled  to  succeed.  For  my  part,  I  see  no  reason 
to  doubt  the  correctness  of  the  principles  on  which 
they  have  been  founded.  On  the  unaisputed  facts 
before  us  it  is  plain  that  the  respondent  is  entitled 
to  maintain  his  action,  unless  tne  appellants  can 
establish  that  he  has  been  expressly  forbidden  by 
law  to  bring  it.  The  onus  is  on  them.  He  is  a 
mortgagor,  and  has  receiyed  large  advances  on  his 
mortgi^.  The  appellants  are  mortgagees.  The 
responoent  has  failed  to  make  the  payments  which 
he  ought  to  have  made  according  to  his  contract, 
and  the  appellants  have  exercised  a  power  of  sale 
g^ven  to  tnem  in  the  usual  way,  and  have  sold  a 
portion  of  the  morisaged  premises  in  discharge 
of  the  debt  due  to  their  society.  A  large  sum 
admittedly  remains  unpaid,  and  only  a  part  of  the 
premises  has  been  disposed  of.  Li  these  circum- 
stances the  respondent  brings  his  action,  and  files 
his  claim  demanding  an  account  of  the  money  still 
due  by  him,  an  account  of  the  money  which  the 
appellants  have  received,  or  might  have  received 
without  wilf  al  default,  and  an  injunction  to  restrain 
them  from  disposing  of  the  premises  still  remain- 
ing unsold.  This  is  a  very  ordinary  claim,  and 
would  be  considered  as  a  matter  of  course  but  for 
the  contention  of  the  appellants  that  the  respon- 
dent is  a  member  of  their  society,  and  as  sucn  is 
obliged  by  its  rules  to  submit  any  disputes  be- 
tween the  society  and  himself  to  arbitration,  pur- 
suant to  the  10  Greo.  4,  c.  56,  s.  27.  As  I  have  said, 
the  burden  of  this  contention  is  on  the  appellants, 
and  the  respondent  has  a  riffht  to  sustain  his 
action,  unless  that  right  is  tasen  from  him  by 
clear  and  express  legislation.  The  privilege  of 
appeal  to  a  court  of  justice  remains  with  him, 
unless  its  jurisdiction  is  statutably  superseded. 
The  appellants  rely  {inter  alia)  on  rule  109  of  their 
society,  which  is  in  these  words :  "  That  in  ease  of 
any  dispute  arising  between  the  society  and  any 
member  thereof,  or  the  legal  representatives  of 
any  member,  reference  shall  be  made  to  arbitra- 
tion, pursuant  to  the  10  Geo.  4,  c.  56,  s.  27,  unless 
such  dispute  can  be  amicably  arranged  by  the 
board  of  directors  and  the  member,  or  the  legal 
representatives  of  such  meniber,  within  fourteen 
days  from  the  time  such  dispute  shall  be  formally 
brought  before  the  board.  And  they  contend 
that  this  rule,  which  per  ee  would  be  wholly  in- 
sufficient to  take  from  the  respondent  his  right  of 
action,  is  made  effective  for  that  purpose  by  the 
statute  to  which  it  refers.  That  Act  fras  passed 
"  to  consolidate  and  amend  the  laws  relating  to 
friendly  societies."  It  contained  provisions  for 
the  cheap  and  easy  settlement  of  disputes  between 
their  members  in  reference  to  matters  within  the 


scope  of  their  operations,  and  if  we  were  dealing 
witn  such  a  dispute,  as  to  such  a  matter,  the 
rule  in  question,  if  properly  framed  according 
to  the  statute,  would  be  of  binding  force. 
But  the  societjr  which  the  appellants  repre- 
sent is  a  building  society,  and  the  provisions 
of  the  Friendly  Societies  Act  are  only  made 
to  affect  it  by  6  &  7  Will.  4,  c  32,  which  was 
passed  "for  the  regulation  of  benefit  building 
societies,"  and  by  its  4th  section  enacts  that  those 
provisions  "so  far  as  the  same  or  any  part  thereof 
may  be  applicable  to  the  purposes  of  any  benefit 
building  society,"  shall  extend  and  apply  to  such 
society,  in  such  and  the  same  manner  as  if  those 
provisions  had  therein  been  expressly  re-enacted. 
The  real  question  is  whether  the  provisions  are 
so  applicable  F  and  I  am  clearly  of  opinion  that 
they  are  not,  and  should  not  be  so  applied.  It 
seems  to  me  necessary  merely  to  state  the  nature 
of  the  transactions  to  which  the  appellants  ask 
your  Loordships  to  compel  the  application  of  the 
legal  machinery  of  the  Friendly  Societies  Act, 
and  the  character  and  operation  of  that  machinery, 
to  demonstrate  the  utter  inapplicability  of  the 
latter  to  the  former.  The  buildmg  society  which 
the  appellants  represent  appears  to  have  large 
monetary  dealings.  The  advance  to  the  respon- 
dent was  originally  12,0002.,  and  40002.  was  after- 
wards added  to  it.  The  powers  given  to  the 
mortgagees  were  used  on  the  default  of  the 
mortgagor,  and  the  taking  of  the  accounts  which 
he  is  entitled  to  demand  may  involve  lon|f  and 
laborious  calculations,  the  dimcalt  application  of 
legal  principles,  and  the  authoritative  interference 
of  a  tribuufd  competent  to  adjust  the  complicated 
relations  of  the  parties,  and  to  carry  into  effect 
their  relative  rights.  The  claim  of  the  respondent 
may  raise  nice  questions,  e,g.,  as  to  wilful  default, 
of  which  only  lawyers  can  be  qualified  to  dispose, 
and  it  invokes  the  exercise  of  powers  by  injunction 
or  otherwise,  which  belong  exclusively  to  a  coart 
of  justice.  This  being  the  nature  of  the  trans- 
action, what  is  the  machinery  which  the  appellants 
seek  to  apply  to  it  P  That  which  manifestly  was 
intended  to  deal  with  small  affairs  amongst 
humble  people,  and  with  simple  controversies 
easily  brought  to  a  short  ana  final  issue.  It 
aimed  at  secaring  mutual  assistance  to  the  working 
classes  in  circumstances  of  difficulty,  and  to  settle 
their  ordinary  disputes,  and  enforce  their  limited 
demands,  at  tne  least  expense  and  in  the  promptest 
way.  It  contemplated  the  daily  dealing  of  the 
members  one  with  another,  and  was  in  no 
way  adapted  to  the  arrangement  of  consider- 
able claims,  and  the  solution  of  doubtful 
questions.  And  accordingly  the  matters  in 
dispute  with  which  the  statute  intends  to 
meddle  are  to  be  referred,  according  to  circum- 
stances, to  an  arbitrator,  or  a  justice  of  the  peace, 
the  arbitrator  to  be  chosen  by  the  society,  and  the 
justice  to  act  in  cases  submitted  to  him  by  its 
rules.  But  the  exercise  of  the  jarisdiction  of  either 
can  only  result  in  the  levy  of  a  sum  of  money  to 
be  raised  by  distress,  and  bow  small,  even  so, 
must  be  the  amonnts  meant  to  be  dealt  with  is 
shown  by  the  trifling  fee  allowed  to  the  arbitrator 
upon  a  reference,  the  few  shillings  of  costs  given 
on  a  proceeding  before  the  justice,  and  the  abso- 
lute finality  of  the  award  or  the  judcrment  which 
may  be  pronounced.  There  can  be  no  appeal 
from  either,  and  they  are  not  to  be  removed  into  a 
court  ef  law,  or  restrainable  by  a  conrt  of  equity. 
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Snoh  proTieions  can  plainly  have  been  designed 
only  to  reffulate  dispntes  of  a  trifling  and  domestio 
kind ;  and  it  seems  to  me  idle  to  suppose  that  an 
account  of  the  sums  due  upon  the  respondents' 
mortgage,  or  of  the  sums  received  by  the  appel- 
lants, or  lost  by  their  wilftil  default,  could  possibly 
be  taken  by  an  arbitrator  clothed  with  no  speciu 
powers,  or  by  an  ordinal^  justice  of  the  peace ; 
whilst  the  redemption  which  the  respondent  seeks 
they  must  be  absolutely  without  power  to  secure 
to  him.  I  should  have  been  of  opinion,  if  we  had 
no  guidance  from  authority,  that,  tor  these  reasons, 
the  provisions  of  the-  Friendly  Societies  Act  can- 
not DC  applicable,  and  ought  not  to  be  applied  in 
the  circumstances  before  us.  But,  as  I  have  said, 
that  view  is  maintained  by  many  decisions. 
Morrison  v.  Cflover  (4  Ex.  430)  sustains  it,  and  is 
undistinguishable  from  the  present  case.  OuthiU 
v.  KinMm  (I  Ex.  494),  and  Beg.  v.  Traford  (4 
E.  &  £.  122),  are  to  the  same  effect;  and  in 
Fleming  v.  Self  (3  De  G.  M.  &  G.  997),  to  which 
the  Lord  Chancellor  has  referred,  Lord  Gran- 
worth  states  succinctly  the  principle  adopted  in 
these  and  other  cases :  "  The  total  absence  of 
adequate  machinery  for  enabling  arbitrators  to 
enforce  any  award  they  might  make  on  the  mort- 
gage, in  a  case  like  the  present,  affords  cogent 
evidence  that  the  dispute  is  not  within  their  com- 
petency." And  surely  the  evidence  is  as  cogent 
with  reference  to  a  justice  of  the  peace,  if  any  one 
should  claim  for  such  a  functionary  the  power  of 
interference.  In  the  view  I  take  of  the  matter  it 
is  unnecessary  to  discuss  the  question  raised  at 
the  bar  as  to  the  validity  of  the  appointment  of 
the  arbitrators.  As  to  the  Common  Law  Proce- 
dure Act,  I  agree  with  the  Court  of  Appeal  that, 
there  being  no  statutable  agreement  to  refer,  no 
jurisdiction  is  created  under  that  statute.  I  am 
satisfied,  on  principle  and  on  authority,  that  the 
appellants  have  failed  in  their  contention, 
and  that  the  judgment  shoold  be  affirmed  with 
costs. 
Lord  GtoBDON  concurred. 

Decree  appealed  from  ajffirmedt  and  a^eaX  (2m- 
rrmeeawiih  coeie. 
Solicitor  for  the  appellants,  J.  P.  Pondone. 
Solidtors  for  the  respondent,  Kays  and  Jones. 


Tuesday,  April  29, 1879. 

(Before  the  Lord   Chancellob   (Cairns),  Lords 
Selbobne  and  Gk)RD0N.) 

TuBNEB  V,  Crush  and  anotheb.  (a) 

APPEAL  FBOM  THE   C0T7BT  OF  APPEAL  IN  ENGLAND. 

Indoswre   Ael— Private   right   of  wa/y — Effect  of 

allotment. 

The  General  Indoswe  Act  (8^9  Vict,  c,  118) 
enacts  {sect  68)  that  •*  aU  private  or  occupation 
ways  over,  through,  and  upon  the  lands  to  be 
inclosed  which  shall  not  he  set  out "  by  the  valuer 
as  provided  by  the  section  "  shall  be  for  ever 
stopped  up  ana  extinguished.** 

The  OTftpeUant  purchased  lands,  "  together  with  all 
ways,  J^c.,**  from  H.  At  the  time  of  the  pwrchase 
an  indosure  of  the  waste  of  the  manor  in  which 
the  lands  sold  were  situated,  was  in  con- 
templation, and  H.  expressly  reserved  to  himself 
the  aUotTnents  to  which  he  would  he  entitled 
under  the  award  in  respect  of  the  lands  so  sold. 

(a)  Bepmrtod  ^  G.  E.  Maldbv.  Eiq 


He  afterwwrds  sold  the  allotvuents  to  ths 
respondents.  The  occupiers  of  the  lands  sold  to 
the  afpellant  had  for  forty  years,  and  down  to 
the  time  of  the  award  under  the  Indosure  Act,  en- 
joyed a  private  right  of  way  over  the  part  of  the 
waste  comprised  in  the  respondents  allotment, 
hut  the  award  did  not  set  out  any  way  over  that 
allotment. 
Held  {affirming  the  judgment  of  {he  court  helew), 
thai  the  effect  of  the  award  was  to  extinguish  Uie 
right  of  way  previousVy  enjoyed  by  ike  occupiers 
of  the  appellant's  land. 

This  was  an  appeal  from  a  judgment  of  the  Coart 
of  Appeal  (Brett,  Cotton,  and  Thesiger,  L.JJ.),  re- 
ported in  39  L.  T.  Bep.  N.  S.  192,  and  3  Ex.  Div. 
803. 

The  action  was  brought  by  the  respondents 
^^ainst  the  appellant  in  the  County  Court  of 
Essex  for  damages  for  a  trespass  on  the  plaintiff's 
land.  The  defence  set  up  was  a  right  of  way  oyer 
the  land  in  question. 

The  &cts  are  fully  set  out  in  the  reports  in  the 
court  below,  and  shortly  in  the  head-note  above. 

The  County  Court  judge  decided  in  flavour  of 
the  plaintiffs,  assessing  the  damage  at  lOZ,  and  he 
stated  a  case  for  the  opinion  of  the  Exchequer 
Division,  under  sect.  14  of  stat.  13  &  14  Vicst. 
0.  61.  Upon  argument,  Kelly,  C.B.  was  in  favour 
of  reversing  the  judgment  of  the  County  Court 
judge,  and  Kuddleston,  B.  in  favour  of  affirming  it. 
The  judgment  accordingly  stood  affirmed,  and  the 
defendant  obtained  leave  to  appeal  to  the  Court  of 
Appeal.  Upon  the  case  coming  on,  the  (juestion 
was  raised  whether  the  appeal  would  lie  since  the 
passing  of  the  Appellate  Jurisdiction  Act  1876, 
sect.  20 ;  but  the  court  decided  that  it  had  power 
to  hear  the  appeal  (38  L.  T.  Bep.  N.  S.  595),  which 
was  heard  on  the  merits,  and  aiOSrmed. 

This  appeal  was  then  brought  to  the  House  of 
Lords. 

The  question  at  issue  between  the  parties  was 
whether  certain  paths  claimed  by  the  appellant 
over  certain  land,  formerly  part  of  the  waste  of  a 
manor,  which  had  been  included  in  an  allotment 
made  under  the  General  Indosure  Act  (8  &  9 
Yict.  0. 118)  were  extingaished  by  the  award  made 
under  that  Act,  not  having  been  set  out  by  the 
valuer  under  the  provisions  of  sect.  68. 

PhObrich,  Q.C.  and  H.  TSndal  Atkinson  appeared 
for  the  appellant. 

Qrantham,  Q.O.  and  Oroome  for  the  respon- 
dents. 

At  the  conclusion  of  the  arguments,  their  Lord- 
ships gave  judgment  as  follows : 

The  LoED  Chancellob  (Cairns). — ^My  Lords,  it 
is  necessary  in  this  case  to  observe  wliat  exactly 
it  was  which  happened  in  the  year  1869,  when  Mr. 
Hardcastle  sold  tnese  lands,  which  were  purchased 
by  the  appellant.  At  that  time  Mr.  Hardcastl*^ 
was  the  owner  of  thene  lands,  «nd  of  others  in  the 
same  neighbourhood.  He  was  not  the  lord  of  the 
manor,  but  in  the  neighbourhood  of  these  lands 
were  the  wastes  of  the  manor,  and  araonff  others 
was  the  waste  along  the  side  of  the  road  in  the 
vicinity  of  his  lands.  In  that  state  of  things  he 
put  up  t^  lands  subseq^nently  bought  by  the 
appellant  for  sale  by  auction,  but  he  reserved  to 
himself  expressly  the  allotments  which  were  to  be 
made  of  the  waste  lands  under  the  proceedings 
then  going  on  for  the  purpose  of  indosure.  Notice 
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was,  therefore,  taken  of  these  proceedings  on  the 
face  of  the  sale,  and  the  pnrohaser  was  warned 
that  allotments  were  expected,  and  that,  therefore, 
if  allotments  came  to  be  made  in  respect  of  the 
lands  offered  for  sale,  these  allotments  would  not 
pass  to  the  pnrchaser,  bat  be  retained  by  the 
Tender.     Now,  all   that  was  authorised  by  the 
General  Inclosure  Act  (8  &  9  Vict.  c.  118).    That 
Act  enables  persons  who  expect  allotments  to  be 
made  to  them  to  sell  their  lands,  reserving  to 
themselves  the  right  to  the  allotments  when  they 
come  to  be  made.    The  purchaser,  therefore,  was 
warned  that  the  allotment  was  in  progress,  and , 
was  put  on  his  guard  to  be  vigilant  as  to  any 
rights  in  which  he  might  be  interested  in  respect 
of  that  allotment.    In  that  state  of  things  the 
appellant  bonght   the  lands   to    which    I    have 
referred,  and  subsequently,  the  allotment  having 
gone  on,  and  having  been  completed,  an  award  of 
the  pieces  of  land,  the  wastes  of  the  manor,  inter- 
vening between  the  road  and  the  lands  thus  sold, 
was  made  to  persons   who  claimed  under  Mr. 
Hardcastle,    and   are    the   present   respondents. 
But    before    I   refer   to   the  allotment    I  must 
direct    your  Lordships'    attention  to    the   form 
of   conveyance  made    to  the  present    appellant. 
That  conveyance  passed  the  property  sold  to  him 
with  the  general  words,  "  together  with  all  lands, 
buildings,  yards,  gardens,  orchards,  walls,  fences, 
hedges,  ditches,  timber,  and  timber- like    trees, 
woods,  underwoods,  ways,  paths,  passages,  drains, 
watercourses,  lights,  easements,  privileges,  advan- 
tages, and  appurtenances,  to  the  said  farm  lands 
and  hereditaments  hereby  conveyed,  or  any  of 
them,  belonging  or  in  any  wise  appertaining,  or 
held,  used,  or    occupied    therewith,    or   known, 
accepted,  or  reputed  as  part,  parcel,  or  member 
thereof."    The  County  Court  judge  finds  in  the 
special  case  that,  at  the  time  when  the  conveyance 
which    contained     these    words    was    executed, 
there  were  track  ways,  or  private  roads  over  a 
piece  of  waste  to  which  I  have  referred,  interven- 
ing between  the  road  and  the  lands  sold  to  the 
appellant,  which  were  used  for  the  purposes  of  this 
land ;  and  he  finds  that  these  trackways  had  been 
so  used  for  upwards  of  forty  years.    I  think  it 
better  therefore  to  take  it  that  these  were  valid 
private  rights  of  way  at  the  time  of  the  convey- 
ance.    Beyond  all   doubt,  therefore,  as  it   seems 
to  me,  the  conveyance  carried  to  the  appellant  the 
land  which  he  purchased,  and  the  ways  appurtenant 
to  that  land,  and  among  other  ways  those  private 
ways  over  this  waste  piece  of  ground.    But  then 
it  did  that  subject  to  whatever  might  be  the  legal 
consequences  of  the  inclosure  then  in  progress. 
If  that  inclosure  went  ofi",  if  it  came  to  nothing, 
or  if  the  piece  of  land  to  which  I  have  referred 
was  not  inclosed,  then  of  course  the  right  of  the 
appellant  to  his  private  ways  would  remain  uur 
afiected.    But  if  it  came  to  pass  that  these  pieces 
of  waste  land  were  inclosed,  as  happened  under 
the  allotment,  then  it  appears  to  me  that  both  the 
appellant  and    Mr.   Hardcastle,    or    any    person 
claiming  under  them,  must  be  bound  by  whatever 
is    the   legitimate  consequence  of  the  inclosure 
which  was  then  proceeding  under  the  provisions 
of  the  Act  of  Parliament.    Now,  what  says  the 
Act  of  Parliament  on  the  subject  ?    It  says  (sect. 
68)  that  it  is  to  be  the  duty  of  those  who  are 
making  an  inclosure  to  take  up  the  question  of 
private  roads  over  the    lands    which    they    are 
inclosing,  and  the  valuer  is  to  "set  out  such 

Mao.  Cas.— Yol.  XI. 


private  or  occupation  roads  and  ways  through 
the  land  to  be  inclosed  as  he  shall  think  requisite 
for  the  use  of  the  persons  interested  in  such  lands, 
or  any  of  them."  And  if  there  be  any  question 
whether  these  roads  extend  to  other  lands, 
that  seems  to  be  removed  by  another  enactment. 
Then  it  provides  for  the  expenses  of  setting  out 
those  private  wa>s;  and  it  provides  that  "after 
such  setting  out  as  aforesaid  all  private  or  occu- 
pation roads  or  ways  over,  through,  and  upon  the 
lands  to  be  inclosed,  which  shall  not  be  set  out  as 
aforesaid,  shall  be  for  ever  stopped  up  and  extin- 
guished." These  are  the  words  of  the  Legislature, 
and  are  as  clear  and  distinct  as  any  words  can  be ; 
and  unless  there  was  some  special  contract 
between  Mr.  Hardcastle  and  the  appellant  at  the 
time  that  he  purchased,  which  bound  Mr.  Hard- 
castle not  to  take  advantage  of  the  provisions  in 
this  Act  of  Parliament,  or  not  to  allow  the  title 
which  this  Act  would  give  him  to  be  set  up  as 
against  the  appellant,  then  it  appears  to  me  that 
the  operation  of  the  Act  is  absolutely  unfettered 
so  far  as  Mr.  Hardcastle  is  concerned,  and  that 
the  appellant  has  no  right  to  complain  of  any 
consequences  of  that  operation.  It  was  for  him, 
knowing  that  the  inclosure  was  in  progress,  to  set 
up  any  case  he  could  before  the  valuer  and  com- 
missioners as  to  the  necessity  of  private  roads 
across  these  pieces  of  waste  in  question.  He  took 
no  such  proceeding,  and  therefore  must,  as  it  seems 
to  me,  be  held  to  have  remained  content  with  the 
other  means  of  access  he  possessed  to  the  land  he 
bought.  I  can  find  nothing  whatever  in  the  trans- 
action which  took  placo  which  binds  Mr.  Hard- 
castle, or  which  can  be  said  to  bind  the  respon- 
dents taking  under  him,  not  to  avail  themselves 
of  whatever  are  the  legal  consequences  from  the 
proceedings  in  the  matter  of  the  inclosure.  That 
is  the  wholo  case.  I  must  say  that  I  think  the 
judgment  of  the  Court  of  Appeal  is  entirely  rights 
and  I  therefore  move  your  Lordships  that  the 
appeal  be  dismissed  with  costs. 

Lord  Selbo&ne. — My  Lords,  I  agree  for  the- 
reasons  given  by  Huddleston,  B.  in  the  Exchequer 
and  by  Thesiger,  L.J.  in  the  Court  of  Appeal.  The 
words  "  all  ways  "  are  ordinary  general  words, 
and  as  soon  as  the  deed  of  1869  was  executed 
these   particular   rights    of   way  passed  to  the 
appellant  as  legally  appurtenant  to  the  land  con- 
veyed, and  not  otherwise,  exactly  in  the  same  way 
as  such  rights  of  common  over  the  part  of  the 
waste  now  in  question,  or  over  any  other  parts  of 
the  wastes  to  be  inclosed,  also  passed  to  him 
thereby.    Now,  as  to  all  these  other  rights  over 
the  surface  of  the  wastes,  it  would  be  inconsistent 
with  the  nature  and  object  of  the  proceedings 
under  the   Inclosure  Act    to  suppose  that  the 
reservation  between  these  parties  of  the  allotments 
to  be  made  under  these  proceedings  to  the  vendor, 
could  possibly  have  the  efiect  intended  by  it  if  all 
these  rights  were  to  remain  in  the  purchaser's 
favour,  as  if  there  had  been  no  inclosure.    If  so, 
I  cannot  see  any  ground  whatever  for  making  a 
distinction  as  to  rights  of  way  which  were  equally 
liable  to  be  extinguished  by  the  process  of  allot- 
ment.   The  appellant  obtained  at  the  time  of  the 
conveyance,    and  by  virtue    thereof,  everything 
which  then  belonged  to  the  land,  but  he  did  so 
subject  to  the  pending  inclosure,  and  to  the  rights 
which  Mr.  Hardcastle  might  acquire  in  respect  of 
any  allotments,  wheresoever  situate,  which  might 
be  made  to  him.    If  he  desired  to  save  the  rights 
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of  way  oyer  this  part  of  the  waste  which  passed  to 
him  by  the  conyeyance,  as  against  any  title  which 
either  Mr.  Hardcastle  or  anyone  else  might  acquire 
thereto  by  allotment,  it  was  for  him  to  take  the 
necessary  steps  thereto  for  his  own  protection,  as 
mach  as  if  he  had  been  the  original  owner  of  the 
pnrchased  land,  and  not  a  purchaser  from  Mr. 
Hardcastle.  The  appellant's  argument  treats  the 
general  words  in  tne  deed  of  conyeyanoe  as  if 
they  had  been  a  contract  or  coyenant  by  Mr.  Hard- 
castle to  grant  new  easements  oyer  any  land  which 
he  might  acquire  by  allotment  under  the  Inclosure 
Act ;  but  for  such  a  construction  there  is,  in  my 
opinion,  no  ground. 

Lord  GrOBDON  concurred. 

Order   appealed  from  affirmed^   and   appeal 
dismissed  with  costs. 

Solicitor  for  the  appellant,  /  8ca/rlett 
Solicitors   for   the   respondents,  Duffield   and 
BruMf. 

COURT   OF   APPEAL. 


SITTINGS    AT    LINCOLN'S    INN. 

May  29  and  30, 1879. 

(Before  James,  Bbett,  and  Cotton,  L.JJ.) 

SwANSTON  V,  The  Twickenham  Local  Boa&d 

OP  Health,  (a) 

Local  Board  of  Health—Public  Health  Act  1848 
(11  ^  12  Vict,  c.  63),  M.  46,  46.  lU— Public 
Health  Act  1876  (38  ^  39  Vict.  c.  66),  ss.  16,  308 
— Sewer — "Man-hole" — Compensation  or  pur- 
chase. 

A  "  man-hole "  or  side  entrance  into  a  sewer,  for 
the  purpose  of  cleansing  it,  is  part  of  a  "  sewer  " 
loithin  the  meaning  of  the  4oth  section  of  the 
Public  Health  Act  1848,  and  the  16th  section 
of  the  Public  Hecdlh  Act  1876,  and  the  local 
authorities  may  construct  a  "  man-hole  "  on  any 
land  within  their  district  without  first  purchasing 
the  land  required  for  the  purpose,  the  landowner 
being  entitled  to  compensation  only. 

Decision  of  Fry,  J.  reversed. 

This  was  an  appeal  from  a  decision  of  Fry,  J. 

The  hearing  in  the  court  below  is  reported  in 
40  L.  T.  Bep.  N.  S.  208,  where  the  facts  of  the  case 
are  sufBciently  stated. 

The  judge  below  haying  granted  an  injunction 
to  restrain  the  defendants  from  making  man-holes 
in  the  plaintiff's  land  until  they  had  acquired  a 
right  in  the  land  by  purchase,  the  defendants 
appealed  from  his  decision. 

/.  Pearson,  Q.C.  and  Vaughan  Hawkins,  for  the 
appellants. — A  "  man-hole  "  is  part  of  a  sewer 
within  the  meaning  of  sect.  46  of  the  Act  of  1848, 
and  sect.  16  of  the  Act  of  1876,  and  by  sect.  144 
of  the  former  Act,  and  sect.  308  of  the  latter  Act 
compensation  is  all  that  the  plaintiff'  can  claim. 
They  cited 

Rodericks  r.  Ashton   Local  Board,  36  L.  T.  Bep. 

N.  S.  170,  328;  L.  Bep.  5  Ch.  Div.  328 ; 
North  London  Railway  Compa/ny  y.  Metropolitan 

Board  of  Works,  Johns,  405 ; 
White  V.  Hindley  Local  Board  of  Health,  32  L.  T. 

Bep.  N.  S.  460  ;  L.  Eep.  10  Q.  B.  219. 


(a)  Reported  by  H.  Peat,  Esq.,  Bacrister-at-Law. 


Higgvns,  Q.C.  and  E.  J.  Payne,  for  the  reapon- 
denc. — ^We  say  that  a  **  man-hole  "  is  not  part  oT 
a  sewer.  A  sewer  is  a  horizontal  stmctore 
through  which  the  sewage  flows,  while  a  man-hole 
is  a  yertical  structure  through  which  men  descend 
into  the  sewer.  The  defendants  propose  not  to 
carry  a  sewer  through  our  land,  but  to  sink  a 
shaft,  and  they  haye  no  power  to  do  so  withoui* 
first  buying  the  land.    They  cited 

Sutton  Y.  The  Mayor  and  Aldermen  qf  Norwich,  2T 

L.  J.  N.  S.  739,  Ch. ; 
Taylor  v.  The  Corporabion  of  Oldham,  35  L.  T.  Bep* 

N.  S.  696  ;  L.  Eep.  4  Ch.  Div.  395; 
Wood  y.  Veal,  5  B.  &  Aid.  454. 

Pearson,  Q.C.,  in  reply. 

Brett,  L.J. — I  am  sorry  to  say  that  I  cannot 
agree  with  the  decision  of  Fry,  J.  in  this  case.  It 
seems  to  me  that  what  we  haye  to  determine  is 
whether  within  the  meaning  of  either  statute  this 
is  part  of  a  sewer.    Now  I  think  exactly  the  same 

Question  arises  under  both  Acts  of  Parliament  (the 
ublic  Health  Acts  1848  &  1875).  I  cannot  see, 
with  regard  to  the  question  that  we  haye  to 
decide,  that  there  is  any  difference  between  the  two 
statutes.  The  two  statutes  seem  to  be  identical 
except  that  in  the  second  there  is  a  power  of  com- 
pulsory purchase.  With  regard  to  the  manholes,  or 
whateyer  they  are  called,  in  the  two  roads,  I  cannot 
see  myself  that  there  is  any  difference  between 
the  oases  of  the  two  roads.  If  it  were  necessary 
to  determine  it,  I  should  upon  the  plans  and 
eyidence  say  that  the  payement  or  the  part  called 
W.W.W.W.  in  Station-road  is  a  part  of  the 
street.  I  should  say  also,  taking  the  plans  and 
eyidence  into  account,  that  the  Ayenue-road  is  a 

Slaoe  laid  out  and  intended  for  a  street.  No 
onbt  the  property  in  the  land  below  the  surfaoe 
of  the  Station-road  belongs  to  the  owner  of  the 
land,  who  probably  is  the  plaintiff,  and  cer- 
tainly the  land  in  Ayenue-road  belongs  to  the 
plaintiff.  If  it  were  necessary  to  determine 
whether  within  the  meaning  of  this  Act  of  Parlia- 
ment these  streets  are  priyate  ground  or  not,  I 
should  haye  thought  that  no  part  of  Station-road 
was  priyate  ground  in  that  sense,  and  Ayenae- 
road,  although  it  is  priyate  property,  and  not  yet 
dedicated  to  the  public,  is  an  intended  street. 
Howeyer,  it  seems  to  me  to  be  immaterial  to  con- 
sider that,  because,  supposing  they  are  both 
priyate  land,  the  notice  is  to  be  given,  and  if  this 
structure  is  a  part  of  a  sewer,  then  it  is  immaterial 
whether  the  land  is  private  land  or  not  or  whether 
it  is  a  street  or  an  intended  street.  The  whole 
question,  therefore,  is  whether  this  is  a  part  of  a 
sewer  within  the  meaning  of  the  statutes.  Now» 
let  us  for  a  moment  consider  it.  The  way  it  strikes 
me  is  this :  it  is  either  within  the  46th  sect,  of  the 
Act,  or  it  is  within  the  45th  sect.,  or  it  is  not 
within  the  statute  at  all.  Now  can  it  be  that  it  is 
a  casus  omissus,  and  that  it  is  not  within  the 
statute  at  all  ?  It  is  the  means  of  getting  into 
that  part  of  the  sewer  which  requires  cleaning. 
The  statute  insists  that  the  persons  who  haye  to 
deal  with  these  sewers  shall  keep  them  clean,  and  is 
it  to  be  supposed  that,  although  the  statute  insists 
that  the  sewers  shall  be  kept  clean,  the  statute 
has  omitted  something  which  is  the  means  of 
getting  to  them  in  order  to  clean  them?  It 
would  be  a  monstrous  conclusion,  as  it  seems  to 
me,  to  suppose  that  thia  is  not  within  the  statute 
at  all.  Then,  if  it  is  within  the  statute,  it  is 
either  within  the  45th  section,  or  it  is  within  the 
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46th  Bection.  The  46th  section  empowers  the  local 
board  to  constmct  sach  reserroirs,  sluices,  engines, 
and  other  works  as  may  be  necessary,  and  pro- 
'vides  that  it  may  cause  all  or  any  of  such  sewers 
to  communicate  with  and  be  emptied  into  such 
places  as  may  be  fit  and  necessary.  How  can  it 
be  said  that  a  man-hole  is  a  work  which  is  neces- 
^sary,  or  which  causes  all  or  any  of  the  sewers  to 
-communicate  with  and  be  emptied  into  the  place 
which  is  fit  and  necessary  P  That  has  nothing  to 
'do  with  it.  It  is  not  that  kind  of  work  at  all. 
It  is  plain  to  my  mind  that  it  is  not  within  the 
46th  section.  Then  it  follows  logically,  as  it 
seems  to  me,  that  it  is  within  the  45th  section.  It 
is  a  shaft.  It  is  not  used  for  the  purpose  of  pass- 
ing se  ^^age  through  it.  That  is  quite  clear ;  but 
it  is  built  structurally  as  part  of  the  sewer,  for 
the  sewer  purposes,  and  for  the  purpose  of  making 
the  sewer  more  effectively  a  sewer.  It  is  said 
that  it  is  only  put  at  the  junctions.  That  is  not 
«true.  It  is  wanted  more  at  junctions  than  at 
•otheAr  places;  but,  if  there  were  no  junctions  in 
the  drains  all  through  the  system,  it  would  be 
necessary  to  have  these  man-holes,  in  order  to  get 
•at  the  drain  for  the  purpose  of  cleansing  the  drain, 
or  to  see  to  the  drain  being  cleansed.  It  was 
built  for  that  purpose,  and  therefore  it  is  struct- 
turally,  as  it  seems  to  me,  part  of  the  drain, 
■although  no  part  of  the  sewage  is  made  to  go 
through  it.  If  that  is  so,  it  is  within  the  terms  of 
the  45th  section,  and  it  is  a  part  of  the  sewer. 
I^ow,  what  Fry,  J.  has  held  is  this :  that  it  is  not 
•a  part  of  the  sewer,  that  it  is  a  work  within  the  | 
46th  section,  and  for  all  works  within  the  46th 
section  there  must  be  the  purchase  of  land  before 
the  works  are  made.  With  regard  to  the  second 
point,  as  to  land  which  is  required  for  the  purpose 
of  reservoirs,  sluices,  engines,  and  works  sucn  as 
are  described  in  the  46th  section,  whether  there 
must  be  purchase  of  land,  or  whether  they  are  to 
•be  the  subject-matters  of  compensation,  I  desire 
to  give  no  opinion  on  the  present  occasion, 
because  it  does  not  seem  to  me  to  be  uecessaiy  to 
^o  so.  It  may  be  that,  for  the  things  described 
in  the  46th  section,  under  the  first  Act  there  must 
have  been  a  purchase  or  agreement,  and  it  may 
be  that  under  the  second  Act  there  must  be  com- 
.pensation.  However,  it  is  not  necessary  to  decide 
that  because  we  hold  that  the  present  case  is 
within  the  45th  section,  and,  with  regard  to 
matters  within  the  45th  section,  it  is  clear  to  my 
mind  that  the  only  rij^ht  which  the  person  has 
who  is  injured  by  anything  done  under  the  45th 
section  is  a  right  to  compensation.  The  plaintiff 
therefore  is  not  entitled  to  the  decree  or  order 
that  has  been  made  by  Fry,  J. — that  is  to  say,  to 
•an  injunction  until  the  land,  or  his  rights  in  the 
land  through  which  this  thing  is  mi^e,  be  pur- 
chased and  paid  for,  and  therefore  I  think  that 
•the  order  was  wrong,  and  must  be  reversed.  The 
plaintiff  is  entitled  only  to  compensation. 

Cotton,  L.J. — I  am  of  the  same  opinion.  It  is 
no  doubt  true  that  the  existence  ot  a  man-hole 
may  cause  greater  inconvenience  to  a  person  whose 
property  adjoins,  or  through  whose  property  the 
sewer  is  made,  than  if  the  sewer  had  had  at  that 
place  no  man-hole.  Of  course  the  greater  or  less 
inconvenience  is  not  an  argument  which  can  pre- 
vent us  putting  a  reasonable  construction  upon 
the  words  used  in  the  Act  of  Parliament,  especially 
when  we  consider  this,  that  there  is  in  the  Act  of 
.Parliament  a  provision  for  giving  compensation  to 


anyone  who  is  injured  by  putting  in  exercise  and 
in  force  the  powers  of  the  Act.  I  do  not  think  it 
can  be  contended  for  a  moment  that  that  does  not 
apply  to  any  inconvenience  arising  from  the  con- 
struction of  a  sewer,  whether  involving  a  man- 
hole or  not,  because  it  is  done  in  exercise  of  the 
powers  given  by  the  Act,  and  for  any  loss  or 
mjury  sustained  in  consequence  of  it,  compensa- 
tion is  given  by  the  144th  section.  The  question 
we  have  to  consider  is  in  substance  whether  or 
not  this  case  comes  within  the  45th  or  the  46th 
section  of  the  Act  of  1848.  There  is  a  substantial 
difference  between  the  sections.  If  it  comes 
within  the  46th  section,  I  do  not  see  that  which 
gives  power  to  the  local  board  or  authorities  to  do 
what  is  there  referred  to  in  any  land  whatever, 
but  only  general  power  to  do  certain  things,  and 
it  may  very  well  be  that  under  the  46th  section 
power  is  given  to  them  to  do  certain  things  as  to 
which  they  are  to  apply  the  funds  at  their  disposal, 
but  not,  on  the  contrary,  to  enable  them  to  go 
into  another  man's  land,  and  do  what  is  pointed 
out.  They  cannot  under  the  section  go  into 
another  man's  land,  but  they  must  buy  it.  In  the 
45th  section  power  is  given  to  them  to  do  the 
things  pointed  out  in  any  land  under  a  street  or  any 
other  land.  The  substantial  question  is  whether 
the  present  case  comes  within  the  45th  or  the 
46th  section.  It  is  not  necessary,  to  my  mind,  to 
decide  what  the  effect  of  the  4!6th  section  is,  and 
although  I  do  not  dissent  from  Fry,  J.  as  to  that, 
I  think  the  present  case  is  not  within  the  46th,  and 
that  it  is  within  the  45th  section.  I  think  these 
openings  are  clearly  part  of  the  sewer — a  sewer 
properly  made,  and  that  it  is  right  and  proper  as 
a  matter  of  construction  of  the  sewer,  and  not  for 
the  purpose  of  construotinflc  some  work  auxiliary 
to  the  use  of  the  sewer,  that  there  should  be  these 
openings  in  the  sewer.  That  being  so,  and  these 
openings  being  strictly  a  part  of  the  sewer,  they 
are  within  the  45th  section,  and  come  within  the 
term  "  sewer,"  to  which  we  must  give  a  reason- 
able construction.  Of  course  that  obviates  the 
necessity  of  their  buying  the  land,  but  leaves  the 
local  board,  or  whoever  the  authorities  are,  liable 
to  the  clause  of  the  Act  of  Parliament, which  makes 
them  subject  to  the  responsibility  of  paying  com- 
pensation. The  two  Acts  are  precisely  the  same, 
and  therefore  it  is  not  necessary  to  deal  with  the 
Act  of  1875,  and  the  question  of  the  Avenue-road 
sewer  separately  from  the  other  question. 
Jamks.  L.J. — For  certain  reasons  I  have  not 

F'ven  a  judgment  in  this  case,  but  I  may  say  that 
have  heard  it  all  through,  and  I  entirely  concur 
in  the  judgment. 

Solicitors  for  the  appellants,  Wright  an4  Pilley, 
agents  for  Btiston,  Clark,  and  Buston,  Brentford. 

Solicitor  for  the  respondent,  W.  if.  Thompeon, 


May  5  and  9, 1879. 
.  (Before  James,  Bbistt,  and  Cotton,  L. JJ.) 

Glossof  t;.  Thb  Huston  and  Isleworth   Local 

Boabd.  (a) 

Nuisance — Pollution  of  stream — Local  hoard — 
Omission  to  perform  staiutory  duty — Action  by 
individual  injwred — Mandamus — Public  Health 
Act  1875. 

In  an  action  brought  in  July  1876  by  a  landowner, 
whose  property  was  situate  within  the  district  of 

(a)  Beported  by  E.  S.  Roche,  Esq.,  Bairiater-at-Law. 
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the  defendants^  to  restrain  them  from  permitting 
a  brook  which  flowed  through  his  land  to  be  pol- 
luted with  sewage,  the  plaintiff  alleged  that  the 
pollution  of  the  stream  was  caused  hy  the 
omission  of  the  defendants  to  discha/rge  their 
statutory  duty  of  constructing  sewers  to  carry  the 
drainage  of  the  whole  district.  The  defendants 
were  not  C07istituted  as  a  local  board  tiU  Nov.  1875, 
and  they  alleged  that  they  had  not  been  guilty  of 
unreasonable  delay  in  trying  to  place  the  drain- 
age of  the  district  in  a  satisfactory  state.  The 
auction  was  commenced  tn  July  1876.  Malins, 
V.O.  having  granted  an  injunction  in  the  terms 
of  the  claim,  the  defendants  appealed. 

"Held  {reversing  the  decision  ofMalins,  V.C.),  that 
the  defendants  had  not  been  guilty  of  any  neglect 
to  perform  the  parliamentary  duty  cast  on  them 
as  the  sanitary  authority  of  a  particular  district, 
and  that,  even  if  there  had  been  any  default  on 
their  part  in  that  respect,  the  present  action  covld 
not  be  maintained. 

The  local  board  were  liable,  just  as  any  other 
owner  of  a  sewer,  for  an  unlawful  use  of  it  to 
the  injury  of  any  other  person,  but  the  statute 
imposed  on  them  no  duty  to  any  particulai 
individual. 

If  there  is  any  neglect  or  refusal  by  a  local  board 
to  perform  their  public  duties,  the  proper  remedy 
is  by  an  application  for  a  mandamus  to  the 
Queen's  Bench  Division  in  the  exercise  of  its 
prerogative  jurisdiction  over  aU  public  bodies. 

There  is  no  precedent  in  the  practice  of  tlie  Court  of 
Chancery  for  granting  a  mandatory  injunction 
to  compel  a  public  body  to  do  something  for  tlie 
benefit  of  an  individual. 

This  was  an  appeal  from  a  decision  of  Malins, 
Y.O. — The  plaintiff,  Mr.  F.  Glossop,  the  owner  and 
occupier  of  an  estate  known  as  Silver  Hall,  Isle- 
worth,  brought  his  action  against  the  local  board 
for  Heston  and  Isleworth,  claiming  an  injunction 
to  restrain  the  defendants  from  permitting  sewage 
or  water  polluted  with  sewage  or  other  offensive 
matter  to  pass  through  the  drains  or  channels 
under  their  control  into  the  river  Crane  in  such 
41  manner  as  to  render  the  water  in  the  river  at 
H>r  near  the  plaintiffs  residence  unfit  for  use  by 
the  plaintiff,  or  injurious  to  the  health  and  com- 
fort of  the  persons  resident  on  such  premises. 
The  river  Crane  passed  through  the  plaintiff's 
pleasure  grennds  and  garden  for  a  distance  of 
^00  yards,  and  within  thirty  yards  of  his  resi- 
dence. The  plaintiff  alleged  that  formerly  the 
river  was  a  clear  running  stream,  with  a  clean 
gravel  bottom,  and  full  of  clean  feeding  fish. 
Water  plants  of  various  kinds  grew  in  the  stream, 
and  the  water  was  used  for  bathing  by  some  of 
the  plaintiff's  family  and  other  persons,  and  was 
fit  for  ordinary  domestic  purposes ;  but  now  the 
water,  as  it  passed  through  the  plaintiff's  garden, 
was  always  turbid  with  foecal  matter  more  or  less 
disintegrated.  Much  solid  sewage  matter  might 
occasionally  be  seen  floating  on  the  surface  of  it. 
The  bottom  was  seldom  visible,  and  was  found  to 
be  covered  for  the  most  part  with  black  offensive 
mud.  No  water  plants  grew  in  it,  and  none  of 
the  clean  feeding  fish  ever  visited  it.  The  stream 
frequently  gave  off  an  offensive  smell,  and  was  a 
constant  nuisance  to  the  plaintiff  and  his  family, 
and  in  hot  weather  he  was  unable  to  permit  the 
windows  of  his  house  overlooking  the  stream  to 
.be  left  op(  n  all  night  in  consequence  of  the  smell 


from  it.  The  plaintiff  further  alleged  that  his 
family  had  suffered  from  attacks  of  low  fever  and 
other  forms  of  disease,  which,  so  far  as  could  be 
ascertained,  arose  from  the  poisonous  gases  given  off 
by  the  water  of  the  river  Crane.  He  then  charged 
that  the  altered  condition  of  the  water  was  caosed 
by  the  drains  and  sewers  flowing  into  it,  and 
which  were  under  the  defendants'  control;  thafc 
the  district  was  not  provided  with  any  system  of 
sewers,  that  no  attempt  was  made  to  deodorize  or 
disinfect  the  water,  and  that  it  was  their  duty 
under  sect.  15  of  the  Public  Health  Act  of  1875. 
to  remove  the  cause  of  nuisance,  to  make  such 
efficient  drains  as  to  render  the  ^ater  free  from 
the  pollution  complained  of,  and  to  make  the 
locality  a  healthy  residence  for  persons  in  the 
neighbourhood  of  the  river  as  it  formerly  was. 

The  action  was  commenced  in  July  1876.  The 
defendants  were  first  constituted  under  the  Public 
Health  Act  in  Nov.  1875,  the  previous  sanitary 
authority  of  the  district  having  been  the  runJ 
sanitary  authority  of  the  Brentford  Union.  Under 
sect.  15  of  that  Act  the  duty  of  the  board  was  to 
"  cause  to  be  made  such  sewers  as  may  be  neces- 
sary for  effectually  draininf;^  their  district  for  the 
purposes  of  this  Act." 

B^  their  statement  of  defence  the  defendants 
denied  many  of  the  plaintiffs'  allegations  as  to  the 
condition  of  the  river.  They  admitted  that  the 
stream  was  not  now  so  pure  as  it  was  many  years 
ago,  when  the  neighbourhood  was  thinly  popu- 
lated ;  but  they  stated  it  was  not  in  the  condition 
of  pollution  represented  by  the  plaintiff,  and  that 
there  was  nothing  which  should  render  the  resi- 
dence of  the  plaintiff  unhealthy.  They  also 
alleged  that  the  river  had  been  in  the  same  state 
for  the  last  twenty  ^ears  and  upwards.  They  had 
not  at  present  had  time  to  provide  a  proper  system 
of  sewers  for  their  district,  but  they  intended  as 
speedily  as  possible  to  do  so,,  and  they  were  now 
preparing  to  construct  sewage  works,  and  to  pro- 
cure an  Act  of  Parliament  which  would  enable 
them  to  carry  out  the  scheme. 

When  the  case  first  came  before  the  Yioe- 
Chancellor  in  March  1878,  a  considerable  amount 
of  evidence  was  produced  before  the  court,  but  it 
was  of  so  contradictory  a  nature  that  his  Lordship 
proposed  to  appoint  a  scientific  man  to  inspect 
the  locality,  and  to  make  a  report  to  the  court 
upon  the  subject.  That  had  been  done  by  consent 
of  the  parties,  and  the  report  of  Lieut.-Col.  Hope, 
the  gentleman  anoointed.  was  to  the  effect  that 
Mr.  Glossop  had  a  real  and  substantial  grievance, 
though  it  was  not  so  great  as  the  plaintiff  imagined. 
It  might  also  be  that  the  plaintiff,  looking  back  to 
the  days  of  his  boyhood,  invested  the  river  of  those 
days  with  a  purity  which  modem  science  would 
not  have  certified  to.  Nevertheless,  there  was 
more  putrescent  matter  disi^hcurged  into  the  stream 
than  it  could  oxidise.  He  believed  that  the  report 
which  had  been  furnished  by  a  medical  man  as  to 
the  unhealthy  state  of  the  water  was  not  exagge- 
rated, and  that  a  species  of  fever  might  be  pro- 
duced from  the  exhalations  from  the  water. 

On  the  4th  June  1868  the  Vice- Chancellor  carae 
to  the  conclusion  on  the  evidence  that  the  plaintiff 
had  good  grounds  for  his  complaints,  and  his 
Lordship  granted  an  injunction. 

The  defendants  appealed. 

Higgins,  Q.C.  and  Metlwld,  for  the  appellants, 
contended  that  even  assuming  the  nuisance  to  bo 
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BDch  as  the  plaintifE  alleged,  the  defendants  were 
not  responsible  to  him,  inasmuch  as  they  had 
done  no  act  to  cause  the  nuisance,  but,  at  the  most, 
had  neglected  or  omitted  to  perform  the  duty 
imposed  on  them  by  section  15  of  the 
Public  Health  Act  of  1875  of  making  such 
sewers  as  might  be  necessary  for  effectually 
draining  their  district  for  the  purposes,  of  the 
Act.  If' they  had  been  guilty  of  any  neglect,  that 
would  not  justify  a  private  person  in  bringing  a 
distinct  action  because  he  had  not  the  advantages 
he  otherwise  would  be  entitled  to  have  if  the  Act 
had  been  properly  put  into  execution;  the  remedy 
in  that  case  being  by  an  application  to  the  Queen's 
Bench  Division  for  a  mandamus,  in  the  exercise  of 
its  prerogative  jurisdiction  over  all  public  bodies. 
They,  however,  contended  that  the  defendants 
had  not  been  guilty  of  neglect  of  such  duty ;  and 
that  the  neglect  of  any  previous  board  to  exercise 
the  powers  given  them  by  Acts  of  1848  and  1872, 
could  not  be  imputed  to  the  present  board. 

Olasse,  Q.C.  and  Dedmua  Sturges,  for  the  plain- 
tiff, contended  that  in  delaying  to  carry  into 
execution  the  powers  of  the  Act,  the  defendants 
clearly  rendered  themselves  liable  to  an  action. 
Although  the  fact  of  prospective  nuisance  was  not 
in  itself  a  ground  for  the  interference  of  the  court, 
yet  if  some  degree  of  present  nuisance  existed,  the 
court  would  take  into  account  its  probable  con- 
tinuance and  increase.  Here,  unless  the  cause  of 
nuisance,  which  was  under  the  defendants'  control, 
was  removed,  the  plaintiff's  residence  would  be 
rendered  still  more  unhealthy.  The  court  might 
take  into  consideration  the  delay  of  the  previous 
local  board  and  attribute  that  to  the  present 
defendants  who  were  also  liable  for  any  negligence 
on  the  pare  of  their  servants.    They  cited 

Ooldamid  v.  The  Tunbridge  Wells  Improved  Commis' 

eionerSy  14  L.   T.  Bep.  N.  S.  154;  L.  Bep.  Ch. 

App.  349 ; 
Foreman  and  wife  v.  Mayor  of  Canterbury ,  24  L.  T. 

Bep.  N.  S.  385 ;  L.  Bep.  6  Q.  B.  Div.  214 ; 
Eartnall  v.   The  Ryde  Commustoners,  4  B.  &  S. 

361;  33L.  J.,  Q.  B.  39; 
Oibson  V.  The  Mayor  of  Preston,  22  L.  T.  Bep.  N.  S. 

293;  L.  Bep.  5  Q.  B.  218; 
The  Attorney  v.  The  Sheffisld  Oas  Consumers*  Com- 

pany,  3  De  G.  M.  &  304  ; 
The  Attorney -General  v.  The  May  or  y  Alderman^  ^c, 

of  Kingston-on-Thames,  12L.T.  Bep.  N.  S.  665. 

James,  L.J. — I  am  of  opinion  that,  whatever 
may  have  led  to  this  action,  it  was  commenced 
ihrouc^h  a  misapprehension  of  what  the  olain tiff's 
legal  rights  were  against  the  board.  It  is 
manifest  from  the  form  of  the  claim  and  the 
evidence,  that  the  action  was  not  based  upon  any 
act  whatever  done  by  the  defendants.  It  was 
based  entirely  upon  their  alleged  neglect  to 
perform  the  parliamentary  duty  cast  upon  them 
as  the  sanitary  authority  of  a  particular  district. 
It  is  said  that  this  is  a  serious  matter  to  the 
plaintiff  and  to  the  public  generally.  It  appears 
to  me  that,  if  this  action  could  be  sustained,  it 
-would  be  a  very  serious  matter  indeed  for  every 
ratepayer  in  England  in  any  district  in  whicn 
there  is  any  legal  authority  upon  whom  duties  are 
cast  for  the  benefit  of  the  locality.  If  this  action 
could  be  maintained  I  do  not  see  why  it  could 
not  in  a  similar  manner  be  maintained  by  every 
owner  of  land  in  that  district,  who  coula  allege 
that  if  there  had  been  a  proper  system  of  sewage 
l»is  property  would  be  much  improved.  I  do  not 
Bee  why,  if  that  is  so,  every  owner  of  proijerty  in 


London  who  has  not  received  the  benefit  he  ought 
to  have  received  from  a  complete  system  of  sewage 
carried  out  by  the  Metropolitan  Board  of  Works,  may 
not  say  "  my  court  or  alley  is  not  properly  cared 
for,"  and  who  might  not  bring  an  action  against 
the  Metropolitan  Board  of  Works,  or  any  local 
board  having  duties  in  the  district,  and  why  he 
would  not  be  entitled  to  bring  it  on  the  yery  day 
the  boards  were  constituted,  and  the  duties  cast 
upon  them.    According  to  my  yiew  there  is  no 
sufficient  principle  to  sustain  that,  and  no  authority 
which  comes  near  it,  except  the  authority  of  the 
case  before  Hall,  Y.C.,  which  I  will  refer  to.    Let 
us  see  how  the  rights  and  liabilities  stand  under 
the  Act  of  Parliament.    By  the  13th  section,  all 
existing  and  future  sewers  within  the  district  are 
vested  in  the  sanitary  authority,  and  vested  in  them, 
to  a  certain  extent,  as  owners.   It  is  difficult  to  say 
whether  the   exact  ownership  is  the  same  as  it  is 
with  regurd  to  the  surface  of  a  road  as  to  persons 
having  control  of   the  roads.    The   sewers    qua 
sewers  are  under  their  control  and  yested  in  them; 
and  by  that  section  alone,  as  it  appears  to  me,  they 
are  under  the  same  liabilities,  and  have  the  same 
defence  in  respect  of  any  alleged  liability,  as  any 
private  owner  of  a  sewer  would  hfiive.      But  the 
case  here  is  not    based   upon    any  common  law 
nuisance   or    any    nuisance    or  damage  existing 
irrespective  of  the  Act  of  Parliament,  but  upon 
the  alleged  neglect  to  comply  with  the  provisions 
of  the  Act.    Now,  as  far  as  I  can  make  out,  the 
greater    part  of  the    mischief   alleged   here    is, 
mischief  caused  by    a    brewery,  which  we  know 
historically  to  have  existed  from  the  time  of  the 
seige  of  Brentford  in  the  time  oE  Oliver  Cromwell, 
and  which  therefore  had  apparently    acquired  a 
legal  right  that  could  not  have  been  interfered 
with  under  the  14th  and  18th  sections  of  the  Act. 
The  rights  are  to  be  preserved  if  they  require 
preservation.  By  the  14th  section  any  person  who 
"  has  acquired  a  right  to  use  such  sewer  shall  be 
entitled  to  use  the  same  or  any  sewer  substituted 
in  lieu  thereof  to  the  same  extent  as  he  would  or 
might  have  done  if  the  purchase  had  not  been 
made."    Then  the  18th  section  proyidos  that  any 
local  authority  may  from  time  to  time  enlarge 
any  sewer,"  and  so  on,  on  condition  of  providing  a 
sewer  as  effectual  for  the  use  of  any  person  who 
may  be  deprived  in  pursuance  of  this  section  of  the 
lawful  use  of  any  sewer,  "  provided  that  the  dis- 
continuance, closing  up,  or  destruction  of  any 
sewer  shall  be  so  done  as  not  to  create  a  nuisan  *e." 
Now,  therefore,  they  were  in  this  position :  there 
were  certain  persons  who  had  a  lawful  use  of  the 
sewer  as  the  law  then  stood.    If  any  person  were 
using  any  existing  sewer  unlawfully  as  against 
the  plaintiff  in  respect  of  his  rights  of  property  as 
they  stood  before  this  Act,  he  had  his  remedy 
against  them,  and  was  in  no  way  deprived  by  the 
Act  nor  by  anything  the  defendants  had  done  or 
permitted  to  be  done,  of  any  right  be  had  against 
any  person  who  had  not  acquired  a  prescriptive 
right  to  throw  the  sewage  water  or  foul  matter  so 
as  to  affect  his  property.    That,  as  it  appears  to 
me,  was  the  right,  and  that  was  really  all  that  was 
determined  in  those  cases  to  which  we  have  been 
referred.  There  are  a  long  series  of  cases  of  which 
Qoldsmid  y.  The  Tunbridge  WeUs  Commifsiotiers 
(supra)  may  be  considered  as  the  principal  ex- 
ample.   That  was  a  case  in  which  what  was  done 
was   it8Plf  a  lecnl   wrong — m  legal    nuisance    not 
juiititiublo  or  excusable,  uulu^ss  it  could  have  been 
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justified  or  excused  under  the  Act  of  Parliament 
and  it  was  held  that  the  Act  did  not  jastify  or 
excuse  it,  and  the  defendants  not  being  able  to 
allege  jastification  or  excuse  were  put  in  exactly 
the  same  position  as  any  private  person  would 
have  been  of  bein^  restrained — not  of  having  a 
mandatory  injunction  to  make  works  or  do  any- 
thing of  that  kind — but  put  under  an  injunction 
to  restrain  the  continuance  of  that  which  was, 
iudependently  of  the  Act,  a  legal  wrong  and  not 
justified  or  excused  by  the  Act.  That  will  be 
found  to  be  exactly  what  occurred  in  every  one  of 
the  cases  referred  to  except  the  case  before  Hall, 
V.C.,  in  which,  however,  there  may  have  been 
exactly  the  same  thing  because  we  have  not  the 
facts  bufficiontly  clear  before  us  to  state  positively 
that  that  was  true  in  that  case;  but  I  see  no 
reason  to  doubt  that  there  the  board  had  got  a 
Rewer  vested  in  them,  which  according  to  the  view 
that  the  Vice- Chancellor  took  of  the  facts,  would 
have  made  them  liable,  as  a  private  owner  of 
that  sewer  would  have  been,  unless  they  could 
escape  from  the  jurisdiction  of  the  court  by 
reason  of  their  particular  character ;  and  what  the 
learned  judge  decided  was  that  they  were  not 
entitled  to  escape  from  the  jurisdiction  of  the 
court,  which  so  fixed  itself  upon  any  private  per- 
son, by  reason  of  any  particular  character  which 
was  alleged  as  the  ground  of  their  immunity. 
That  is  the  position  upon  the  facts  as  to  the  trans- 
fer, and  the  vesting  of  the  sewers.  Now  what  are 
the  duties  the  board  have  to  perform  P  Their  main 
duty  is  described  in  the  15th  section :  *'  Every 
locfJ  board  shall  keep  in  repair  all  sewers  belong- 
ing to  them  and  shall  cause  to  be  made  such 
sewers  as  may  be  necessary  for  effectually  draining 
their  district  for  the  purposes  of  this  Act."  Then 
there  are  certain  powers  to  take  the  sewer  under 
carriage  roads  ond  soon,  independently  of  rights; 
and  then  comes  the  17th  section  which  I  read  as 
being  a  proviso.  It  was  so  expressed  in  the  other 
Acts  of  Parliament.  It  provides  that  "Nothing  in 
this  Act  shall  authorise  any  local  authority  to  make 
or  use  any  sewer,  drain,  or  outfall  for  the  purpose 
of  conveying  sewage  or  filthy  water  into  any 
natural  stream  or  watercourse,"  and  so  on.  Sup- 
posing there  had  been  a  prior  Act  of  Parliament 
authorising  the  board  to  make  the  sewer ;  or  sup- 
posing, before  this  board  was  constituted,  their 
predecessors  or  they  themselves  had  acquired  by 
actual  grant  from  the  absolute  owner  of  a  canal, 
Dond.  lake,  or  stream  of  water  which  nobody  but 
that  one  proprietor  had  any  interest  in  whatever — 
supposing  they  had  acquired  by  grant  from  such 
a  person  a  right  to  make  a  sewer,  it  appears  to  me 
impossible  to  say  that  this  section  would  avoid  any 
such  grant,  or  deprive  them  of  the  right  they 
bad  acquired,  under  such  grant.  It  would  be 
equally  impossible  to  say  that  the  section  applies 
to  the  defendants  in  this  case  unless  they  find  it 
necessary  to  excuse  or  justify  themselves  in  what 
they  are  doing  under  that  Act  of  Parliament. 
Then  they  are  in  this  position :  They  are  to  cause 
the  whole  district  to  be  drained;  that  is  to  say, 
they  have  no  particular  duty  cast  upon  them  with 
reference  to  any  particular  individual,  but  it  is  a 
duty  cast  upon  them  for  the  effectual  draining  of 
the  whole  district.  How  is  that  to  be  done  P  It 
is  impossible  that  that  can  be  done  except  upon 
some  deliberate  scheme.  It  is  a  system  of  sewage 
which  requires  to  be  prepared  and  to  be  put  into 
operation.    They  have  praatioally  to  compulsory 


powers.  They  are  to  drain  the  whole  district,  and 
their  duty  is  to  the  district,  and  the  limitation  of 
the  exercise  of  that  duty  in  sect.  17  is  a  thing  that 
affects,  not  only  the  district,  but  any  mnning 
stream  which  may  be  affected  by  what  they  are 
doing.  How  are  they  to  -  do  it  P  It  cannot  be 
expected  that  the  local  board  are  to  do  it  with  their 
own  hands  except  by  the  employment  of  labour  to 
be  paid  for  out  of  the  rates  of  the  district.  They 
cannot  do  it  without  going  on  somebody's  pro- 
perty, and  it  is  utterly  impossible  they  could  make 
a  single  drain  or  sewer  without  acquiring  property 
for  that  purpose.  Then  we  must  consider  how 
that  property  is  to  be  acquired.  By  part  5  of  the 
Act  they  have  power  to  contract  for  carrying  the 
Act  into  execution.  Then  "any  local  authority 
may  for  the  purposes  and  subject  to  the  provisions 
of  this  Act  purchase  or  take  on  lease,  sale,  or 
exchange  any  lands."  Then  sect.  176  says, "  YHth 
respect  to  the  purchase  of  lands  by  a  local  autho- 
rity for  the  purposes  of  this  Act  the  following 
regulations  shall  be  observed ;"  and  the  first  sub- 
division of  that  section  states  that  the  Lands 
Clauses  Consolidation  Acts  1845, 1860,  and  1869 
shall  be  incorporated  with  this  Act  with  a  certain 
exception  mentioned.  Then,  before  they  put  in  foroe 
any  of  the  powers  of  the  Act  they  must  pnblish 
once,  at  least,  in  each  of  the  consecutive  weeks  in 
the  month  of  November  in  some  local  newspaper 
circulated  in  their  district,  an  advertisement 
describing  shortly  the  nature  of  the  undertaking  in 
respect  of  which  the  lands  are  proposed  to  be 
taken.  Now,  I  believe  this  board  was  constituted 
in  November,  and  therefore  they  could  not  have 
advertised  in  each  of  the  consecutive  weeks  in 
that  month.  Then  they  are  to  serve  a  notice  in 
the  month  of  December  on  every  owner  or  reputed 
owner,  defining  the  particular  lands  intended  to  be 
taken.  Then  they  are  to  present  a  petition,  under 
their  seal,  to  the  Local  Grovemment  Board,  statine 
what  they  are  going  to  do,  and  then  the  "  Local 
Government  Board  shall  take  such  petition  into 
consideration,  and  may  either  dismiss  the  same  or 
direct  a  local  inquiry  as  to  the  propriety  of  assen- 
ting to  the  prayer  of  such  petition,  but  until  such 
inquiry  has  been  made  no  provisional  order  shall 
be  made  affecting  any  lands  without  the  consent  of 
the  owners ;"  and  then,  "  after  the  completion  of 
such  inquiry  the  Local  Government  Board  may  by 
provisional  order  empower  the  local  authority  to 
put  in  force,  with  reference  to  the  lands  referred 
to  in  such  order,  the  oowers  of  the  Lands  Clauses 
Consolidation  Acts  with  respect  to  the  purchase 
and  taking  of  lands  otherwise  than  by  agreement." 
It  then  provides,  "  That  the  notices  required  to  be 
given  by  the  Act  in  the  month  of  November  and 
December  may  be  given  in  the  month  of  Septem- 
ber and  October,  or  of  October  and  November,  but 
in  either  of  such  last-mentioned  cases  an  inquiry 
preliminary  to  the  provisional  order  to  which  such 
notices  refer,  shall  not  be  held  until  the  expiration 
of  one  month  from  the  last  day  of  the  second  of 
the  two  months  in  which  the  notices  are  given," 
that  is  to  say,  the/  are  put  in  exactly  the  same 
position  as  a  company  is  which  requires  to  get  the 
compulsory  clauses.  These  local  bodies  are  able  to 
get  the  substitute  for  an  Act  of  Parliament ;  that 
is  to  say,  an  order  of  the  Local  Government  Board 
authorising  them  to  acquire  lands  compulaorily, 
being  satisfied,  of  course,  that  the  whole  thing  is 
right.  They  cannot  do  anything  of  that  kind 
until   they  have  made  a  scheme  which  they  can 
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submit  to  the  Local  Government  Board,  and  joa 
cannot  say  that  these  persons  were  guilty  of 
neglect  up  to  the  month  of  May,  because,  being 
only  elected  in  Nov.  1875,  they  were  absolutely 
powerless  to  comply  with  that  section  that  they 
should  cause  such  sewers  to  be  made  as  should  be 
necessary  for  efiectaally  draining  the  district  for 
the  purposes  of  the  Act.  Then  it  appears  to  me 
they  were  not  guilty  of  neglect ;  but  if  they  had 
been  guilty  of  any  refasal,  such  as  is  necessary  for 
the  purpose  of  applying  for  a  mandamtte,  or  guilty 
of  any  mala  fidee,  for  it  must  be  brought 
up  to  that  to  make  it  equivalent  to  a  refusal 
to  take  steps,  that  is  not  the  ground  of  an  action 
by  any  proprietor  in  the  district  who  is  deprived, 
as  he  says,  and  it  may  be  so  in  fact,  of  the  benefit 
he  expected  to  derive  from  the  performance  of 
their  public  duty.  If  the  neglect  to  perform  a 
public  duty  for  the  whole  of  the  district  is  to 
enable  anybody  and  everybody  to  bring  a  distinct 
action,  or  to  file  a  distinct  claim,  because  he  has 
not  had  the  advantages  he  otherwise  would  be 
entitled  to  have  if  the  Act  had  been  properly  put 
into  execution,  it  appears  to  me  the  country  woald 
be  buying  its  immunity  from  nuisances  at  a  very 
dear  rate  indeed  by  the  substitution  of  a  far  more 
formidable  nuisance  in  the  litigation  and  expense 
that  would  be  occasioned  by  opening  a  door  to 
litigiousness,  or  to  persons  who  might  be  anxious 
to  make  profit  aud  costs  out  of  this  Act  of  Parlia- 
ment. If  there  has  been  any  neglect  or  refusal  by 
such  a  board  to  perform  its  public  duties  it  ap- 
appears  to  me  the  proper  remedy  would  be  by  an 
application  for  a  mandamus.  This  suit  is  not,  in 
BUDstance  or  in  form,  an  application  for  a  mandamus. 
It  is  said  to  be  an  application  which  shall  have  the 
effect  of  a  mandatory  injunction ;  that  is  to  say, 
the  application  is  in  form  to  restrain  the  defen- 
dants "from  permitting  sewage,  or  water  pol- 
luted with  sewage  or  other  offensive  matter,  to 
pass  through  the  drains  or  channels  under  their 
control  into  the  river  Crane  in  such  a  manner  as 
to  render  the  water  of  the  river  injurious  to  the 
plaintiff."  That  is  an  injunction  to  restrain  them 
from  doing  that  which  is  wrong ;  that  is  to  say,  if 
the  thing  itself  were  legally  wrong,  independent  of 
the  neglect  to  make  an  effectual  system  of  drainage, 
it  would  be  a  right  thing  to  say,  *'  You  have  got 
a  sewer,  and  yoH  are  permitting  the  sewage  to 
flow  so  as  to  be  a  legal  wrong  to  me."  Now,  under 
colour  of  that,  it  is  said  we  are  to  grant  what 
would  be  a  mandatorv  in  unction  which  would 
operate  as  a  mandamus  to  compel  them  to  take  all 
the  steps  necessary  for  putting  into  force  the  pro- 
visions of  the  Act  of  Parliament.  I  am  of  opinion 
there  is  no  ground  for  that.  We  are  dealing  with 
a  matter  of  Chancery  jurisdiction,  and  the  Court 
of   Chancery  never  granted   a  mandamus  to  a 

CMic  body  to  compel  it  to  4I0  thinga  for  the 
efit  of  private  persons  who  might  be  benefited 
thereby.  A  mandamus  to  compel  a  man  to  erect 
a  building  was  never  granted  except;  in  one  case, 
I  think,  where  a  railway  company  had  to  make  a 
bridge — it  was  an  injunction  granted  where  a 
railway  company,  in  severing  a  man's  land,  did 
not  make  a  bridge.  A  mandamus  mighc,  on 
proper  evidence  of  refusal,  of  which  I  can  see  none 
nere,  be  applied  for  in  the  Queen's  Bench  Division 
for  the  exercise  of  its  great  prerogative  jurisdic- 
tion to  compel  all  bodies  having  an  authority 
under  an  Act  of  Parliament  to  perform  the  duties 
the    Legislature  has    imposed    on   them.     That 


mandamus  might  be  applied    for  by  any   indi- 
vidual who  could  show  a  sufficient  cause,  and 
the  court  might  grant  it  if   it  could  see  that 
something     the     public     body     ought     to     do 
was  neglected  to  be  done.    The  statute  that  has 
created  that  duty  has  given  a  very  special  provi- 
sion for  enforcing  it,  a  provision  which  is  very 
material  in  considering  what  the  court  ought  to 
do,  anl  that  is,  that  there  is  power  to  apply  to  the 
Local  Government  Board,  and  if  it  thinks  the 
local  authority  has  made  default  in  providing  the 
district  with  sufficient  sewers,  or  in  maintaining  the 
existing  sewers,  or  in  providing  the  district  with 
a  supply  of  water,  and  so  on,  they  can  apply  for  a 
mandamus,  or  they  may  appoint  some    person 
(which  is  a  very  special  additional  duty)  to  do  the 
duty,  and  to  order  the  costs  of  doing  tbao  duty 
to  be  provided  for  at  the  expense  of  the  district  by 
its  own  authority.    There  is  that  remedy  given 
which  seems  to  me  to  make  the  whole  system 
tolerably  complete.      The  Legislature  has    pro- 
vided a  particular  duty  and  a  mode  by  which  that 
can  be  enforced.    It  would  not  oust  the  jurisdic- 
tion of  any  court,  either  that  of  the  old  Court  of 
Chancery,  or  any  division  of  the  existing  High 
Court,  in  the  case  of  any  legal  wrong  done.    I 
use  the  words  "  legal  wrong "  as  distinct  from 
neglect  to  perform  the  duties  c»st  upon  them  by 
this  Act.    If  this  board  were  to  create  a  nuisance 
which  they  were  not  excused  from ;  if  they  were, 
in  the  apparent  exercise  of  their  duties,  using  or 
making  a  rewer  which  would  convey  sewage  or  filthy 
water  into  any  natural  stream  or  watercourse,  or 
any  canal,  pond,  or  lake,  that  would  not  prevent 
the  jurisdiction  attaching  which  existed  before,  or 

Erevent  it  being  exercised,  to  remedy  the  wrong 
eing  done.  That  again  is  the  case  of  an  actual 
legal  wrong  accompanied  with  a  local  damage  such 
as  in  those  cases  at  common  law,  where  actions  for, 
damages  have  been  maintained  against  such 
bodies.  If  the  same  thing  had  occurred  here — if 
this  local  board,  while  in  the  course  of  exercising 
its  duties  and  rights  under  this  Act,  were  to  make 
a  hole  or  cut  a  drain  in  a  public  thoroughfare,  or 
put  a  heap  of  stones  or  drain  pipes  unlighted,  as 
in  the  case  of  Foremoflfh  v.  The  Mayor  of  Canter' 
bury — if  anything  of  that  kind  were  done,  and 
damacce  arose  which  could  be  attributed  to  the 
unlawful  neglect  of  the  persons  they  employed, 
they  would  be  liable  for  it  just  as  any  person 
making  a  hole  and  not  sufficiently  lighting  it,  or 
putting  a  heap  of  stones  or  other  matter  and  not 
sufficiently  warning  people  against  it,  would  be 
liable.  But  those  cases  have  no  application  to 
this  case  where  all  that  can  be  alleged  against  the 
defendants,  even  if  the  allegation  were  sustained, 
which  it  does  not  appear  to  me  to  be,  is  that 
they  have  not,  within  a  reasonable  time,  per- 
formed the  public  duty  which  they  owed,  not  to 
the  plaintiff,  but  to  the  district  of  which  the 
plaintiff  is  an  inhabitant,  if  the  plaintiff  had 
Buffered  any  legal  wrong.  The  only  case  the 
plaintiff  has  alleged  or  attempted  to  prove,  is  that 
he  has  not  been  relieved  from  a  damage  to  which 
he  was  subject  before  this  body  were  called  into 
existence — that  he  has  not  been  relieved  from  that 
damage  in  the  way  he  hoped  to  be,  and  as  he 
would  be  if  they  had  done  their  work  in  draining 
this  district.  Under  all  these  circumstances  I  am 
of  opinion  that  the  order  of  the  Vice-Chancellor 
cannot  be  sustained,  and  that  the  action  was 
brought  upon  an  inaccurate  view  of  the  relations 
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between  the  several  landed  proprietors  in  the  dis- 
trict and  the  sanitary  board. 

BuETT,  L.J. — It  seems  to  me  that  in  this  case 
the  defendants  have  not  been  guilty  of  any  wrong- 
ful act  or  neglect  which  gives  the  plaintiff  a  right 
to  a  remedy  of  any  kind ;  but  if  they  had  been 
guilty  of  any  neglect  the  proper  remedy  has  not 
been  asked  for,  neither  has  the  proper  court  been 
applied  to.  I  should  be  very  sorry  to  hold  that 
this  river  was  not  in  a  state  which  gave  reasonable 
cause  of  complaint  to  the  plaintiff.  There  was 
conflicting  evidence  on  the  subject,  but  looking  to 
the  correspondence  between  the  parties,  and  to 
tlie  report  made  to  the  Vice- Chancellor  by  Colonel 
Hope,  which  it  seems  to  me  was  only  a  report  and 
not  a  binding  decision,  which  report  therefore  we 
might  have  disregarded,  but  which  we  ought  not 
to  disregard  unless  convinced  it  was  wrong — 
looking  to  the  correspondence,  the  report,  and  the 
evidence  I  should  be  sorry  to  disagree  with  the 
Vice-Chancellor  as  to  his  holding  that  there  was  a 
substantial  grievance  with  reference  to  the  state  of 
this  river,  and  that  it  was  a  substantial  grievance 
affecting  the  plaintiff.  I  should  also  be  sorry  to 
hold  that  the  drainage  of  the  district  was  in  a 
satisfactory  state.  On  the  contrary,  it  seems  to 
me  to  be  made  out  as  a  matter  of  fact  that  the 
drainage  of  the  district  is  in  an  unsatisfactory 
ctate,  and  in  a  state  which^  requires  remedying. 
I  should  also  be  extremely  sorry  to  hold  that  it 
IS  not  the  duty  of  the  defendants  to  cure  the  un- 
satisfactory condition  of  the  drainage  of  the  dis- 
trict ;  and  it  seems  to  me  that  that  duty  is  im- 
posed upon  them  by  the  15th  section  of  the  Public 
Health  Act.  No  district  can  be  said  to  be  satis- 
factorily or  effectually  drained  for  the  purposes  of 
that  Act  where  any  part  of  the  drainage  causes  a 
nuisance,  so  that  if  the  drainage  running  through 
any  open  ditch  causes  in  that  ditch  a  nuisance,  or 
if  the  drainage  running  into  any  stream  causes 
that  stream  to  be  offensive,  then  so  long  as  that 
state  of  things  exists,  it  seems  to  me  the  district 
cannot  be  said  to  be  effectually  drained  for  the 
purposes  of  the  Act,  which  purposes  are  that  the 
district  may  be  in  a  sanitary  condition.  I  agree 
with  James,  L.J.,  that  the  17th  section  would  not 
impose  any  obligation  upon  them  on  the  mere 
ground  that  they  turned  sewage  into  a  running 
stream,  or  that  they  allowed  sewage  lo  run  into  a 
stream  or  pond  without  having  freed  the  sewage 
from  excrementitious  or  other  foul  or  noxious 
matter.  But  I  still  think,  takinc^  the  15th,  17th, 
19th,  91  st,  and  92nd  sections  together,  that 
although  the  owner  of  the  stream  or  pond  could 
not  object  to  the  mere  fact  of  their  draining 
sewage  into  his  stream  or  pond,  yet  that  if  the 
sewage  is  in  a  stream  in  the  district  so  as  to  mako 
that  stream  offensive  and  dangerous,  that  district 
is  not  effectually  drained,  and  that  the  local 
authority  would  be  omiuing  to  do  their  duty  if 
they  did  not  drain  it.  Thebe  defendants  therefore 
are,  as  it  seems  to  me,  in  this  position — they  have 
a  district  which  is  not  effectually  drained,  within 
the  statute ;  they  are  bound  to  cure  that  defect, 
and  to  do  so,  among  other  instances,  with  this 
result,  that  they  should  prevent  the  river  Crane 
from  being  offensive  to  the  inhabitants  of  the 
district,  and  among  others,  to  the  plaintiff.  But 
the  defendants  had  a  duty  to  perform,  and  they 
had  certain  powers  given  to  them  by  and  through 
which  they  were  to  perform  that  duty.  It  is 
obvious  that  the  remedy  they  are  called  upon 


to  apply  is  one  of  the  utmost  difficulty. 
They  have  under  their  control  only  one  dis- 
trict. They  are  not  to  be  allowed  to  drain 
into  a  running  stream  so  as  to  make  it  offen* 
sive;  they  are  not  to  be  allowed  to  drain  into 
the  Thames  so  as  to  make  it  offensive,  and  they 
have  no  right  to  make  any  works  which  shaU 
create  a  nuisance  to  any  individual,  and  yet  it  is 
paid  they  are  to  effectually  drain  their  district. 
How  are  they  to  do  it  P  Where  are  they  to  take 
the  sewage  P  I  agree  with  what  has  been  sug^ 
gested,  that  it  is  most  difficult  for  them  to  do  it» 
although  perhaps  not  impossible,  unless  they  can 
make  arrangements  with  the  authorities  of  other 
districts  so  as  to  have  some  combined  effort  by 
which  to  get  the  sewage  away  to  a  considerable 
and  safe  distance.  They  therefore,  haye  a  very 
difficult  duty  to  perform,  and  one  that  mast 
naturally  require  a  considerable  time  for  its 
accomplishment,  and  anybody  who  has  to  deal 
with  them  in,  finding  fault  with  the  ineffectiveness 
of  what  they  have  done,  is  bound  to  look  at  their 
conduct  with  the  greatest  indulgence.  Now,  it 
seems  to  me  made  out  in  fact,  that  they  have 
never  refused  to  endeavour  to  perform  the  duty 
which  is  imposed  on  them,  but  on  the  contrary 
they  have  always,  when  challenged,  admitted  their 
duty  and  have  answered  that  they  were  endeavour- 
ing to  perform  it.  Then  has  there  been  any  neglect 
so  great  as  to  enable  anybody  to  say  that  by  long 
and  continuous  negligence,  they  are  really  refusing 
to  perform  their  duty,  although  they  do  not  refuse 
expressly  P  Taking  into  account  the  difficulty  (^ 
their  position  and  the  magnitude  of  the  operation 
they  must  perform,  it  would  not  be  right  to  sajf 
so ;  and  even  up  to  the  time  of  the  hearing  it  la 
impossible  to  say  they  have  been  so  negligent  as 
to  enable  any  court  to  hold  that  they  were  refusing 
to  perform  the  public  duty  imposed  upon  them. 
Under  these  circumstances  what  is  their  position 
with  regard  to  the  law  P  They  have  done  no 
wrongful  act.  It  is  suggested  that  it  might  have 
been  proved  they  have  done  some  wrongful  act, 
but  I  cannot  accede  to  that  argument.  It  seems 
to  me  that  the  statement  of  claim,  which  must 
have  been  drawn  before  any  act  of  the  defendants 
that  could  mislead  the  course  of  the  litigation  had 
occurred,  assumes  that  the  plaintiff  could  not 
state  any  act  done  by  the  defendants  which  was  a 
wrongful  act,  but  that  his  claim  was  founded 
solely  upon  a  neglect  by  the  defendants  to  perform 
their  duty  under  the  Act :  and  it  also  seems  to 
me  that  the  paragraphs  alluded  to  in  the  state- 
ment of  defence  make  the  main  defence  of  the 
defendants  this,  that  they  had  never  refused  to 
perform  their  duty,  but  on  the  contrary  had 
always  been  endeavouring  to  perform  their  duty. 
So  that  they  accepted  the  charge  made  against 
them  in  the  statement  of  claim  to  be  a  charge  of 
refusal  or  ne^rlect  to  perform  their  duty;  that 
is  to  say,  in  the  statement  of  defence  they 
have  set  up  the  very  defence  for  which  they  have 
argued  throughout  this  long  discussion.  The 
defendants  having  done  no  act,  it  seems  to  me  that 
the  Court  of  Chancery  has  never,  without  some 
act  done  by  such  a  body  as  this,  granted  what 
is  called  a  mandatory  injunction.  The  Court  of 
Chancery  has  never  granted  a  mandatory  injunc- 
tion which  could  be  in  effect  a  mandamus  against 
a  public  body,  in  order  to  force  them  merely  to 
enter  upon  and  to  do  their  duty.  There  was  along 
list  of  cases  cited  to  us,  and  I  watched  them  care- 
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fully,  and  there  was  not  one  of  them  in  whioh  the 
defendants  had  not  done  an  act  which  had 
cansed  an  injuiry  to  a  private  individual  and  was 
unjustified  by  any  statute;  and  which  was  such  an 
act  as  if,  done  by  a  private  individual,  would  have 
ffiven  a  cause  of  action  at  law.  That  being  so,  and 
that  being  done  which  might  have  given  a  claim 
for  damages  in  a  common  law  court,  the  Court  of 
Chancery  in  those  days  gave  a  large  remedy 
which  it  had  the  power  to  arive,  and  which  the 
common  law  courts  had  not.  A  common  law 
court  could  only  give  damages,  but  the  Court  of 
Chancery  could  not  only  give  damages  if  it 
thought  right,  but  either  with  damages  or  instead 
of  damages,  they  granted  a  mandatory  injunction 
against  the  defendants  directing  them  to  cease 
from  continuing  the  act  which  was  a  wrongful  act 
against  the  individual.  That  is  the  proper  func- 
tion of  a  mandatory  injunction,  and  they  never 
gave  it  in  any  any  other  cases.  To-day  the  case  of 
Foreman  v.  Tlie  Mayor  of  Canterbury  (supra) 
has  been  cited,  but  that  comes  within  the  category 
of  all  the  other  cases.  There  the  servant  of  the 
defendants  first  of  all  placed  a  heap  of  stones  on 
the  highway,  and  then  left  that  heap  of  stones 
without  being  lighted.  There  was  an  act  done, 
but  an  act  done  which  he  was  entitled  to  do, 
namely,  the  laying  of  the  heap  of  stones  on  the 
road,  if  he  did  it  with  reasonable  care ;  but  he  did 
it  without  reasonable  care  because  he  left  it  there 
in  the  dark  without  being  lighted.  That  obviously 
would  give  a  cause  of  action.  The  case  in  which 
CO  act  was  done,  and  where  it  was  mere  negligence 
was  the  case  of  Hartwell  v.  The  Ryde  Commie- 
doners  (supra).  That  was  an  exceptional  case, 
liord  Blackburn,  one  of  the  judges,  put  it  upon 
the  statute  which  imposed  tnat  duty,  and  which 
statute  not  only  imposed  on  those  commissioners 
the  duty  to  keep  the  highway  in  repair,  but  had 
«n  express  enactment  that  if  they  did  not,  they 
should  be  liable  to  an  indictment.  He  founds  his 
judgment  upon  that,  and  applies  the  well-known 
common-law  rule,  that  if  people  do  that  which,  as 
against  the  public,  amounts  to  misdemeanour  and 
lays  them  open  to  an  indictment,  and  if  besides 
the  injury  to  the  public,  they  so  do  it  as  to  do  any 
injury  to  a  private  individual,  that  individual 
may  m^tain  an  action  for  damages  for  the  breach 
of  the  statutory  enactment  which  lays  them  open 
to  an  indictment.  Now»  with  regard  to  the  case 
before  Hall,  Y.C.,  my  impression  is,  that 
the  Dredecessors  of  the  defendants  there,  had  been 
the  people  who  diverted  sewage  into  artificial 
sewers,  and  by  those  artificial  sewers  diverted 
sewage  into  the  drain  which  belonged  to  the 
plaintiff.  If  so,  their  predecessors  Imd  done  an 
act  which  would  bring  the  case  within  the  ordi- 
nary principle  of  all  the  other  cctses;  and,  pro- 
bably, in  that  case  there  was  some  enactment  that 
carried  down  the  obligation  of  what  their  pre- 
decessors had  done  to  the  defendants,  and  so 
made  the  defendants  liable  also  under  the  ordinary 
rule,  as  indeed,  I  am  inclined  to  think  that,  under 
this  statute,  if  the  former  board  had  done  an  act 
that  would  have  given  the  plaintiff  here  a  right 
to  damages  or  to  a  remedy,  and  the  effect  of  that 
act  continued  m  the  defendants'  time,  the  defen- 
dants would  have  been  liable  for  the  continuance 
of  the  consequence  of  that  act,  and  would  have 
been  liable  to  an  injunction.  Therefore,  ic  seems 
to  me  that  the  case  is  not  brought  within  the  rule 
that  would  enable  the  Court  of  Chancery  to  grant 
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a  mandatory  injunction.  Then  it  is  said  that 
nevertheless  the  defendants  are  open  to  a  man- 
damns  to  do  their  duty.  Now  supposing  they 
had  neglected  or  refused  to  do  their  duty,  then  X 
think  they  would  have  been  liable  to  a  vnandamus, 
but  not  to  a  mandamus  to  be  granted  by  the 
Court  of  Chancery.  It  would  have  been  a  pre- 
rogative mandamus,  as  it  is  called,  to  a  puolio 
body  to  enter  upon  and  do  their  duty.  That, 
under  the  Judicature  Act,  as  it  was  before,  is  a 
matter  that  can  be  taken  only  in  the  Court  of 
Queen's  Bench.  I  think  the  mandamus  spoken  of 
in  the  8th  sub-section  of  the  25th  section  of  the 
Judicature  Act  is  not  the  prerogative  mandamus, 
but  only  a  mandamus  which  may  be  granted  to 
direct  the  performance  of  some  act — of  something 
to  be  done  which  is  the  result  of  an  action  where 
an  action  will  lie.  Therefore,  supposing  the 
defendants  here  had  refused  to  enter  upon  or  to 
perform  their  duty,  they  would  have  been  liable 
to  a  mandamus,  but  only  to  a  mandamus  granted 
by  the  Court  of  Queen's  Bench,  and  not  here.  It 
seems  to  me  their  conduct  has  not  laid  them  open 
to  snch  a  mandam/us.  They  have  never  refused 
to  perform  their  duty.  They  have  done  all  acts 
towards  performing  their  duty.  They  have  not 
been  guilty  of  any  such  negligence  as  amounts  to 
a  refusal  to  enter  upon  the  jurisdiction  that  is 
given  to  them,  and  even,  therefore,  if  a  mandamus 
could  have  been  asked  for  from  this  court,  there 
are  not  materials  on  which  the  court  ought  to 
grant  it.  In  every  view,  therefore,  the  defendants 
are  right.  I  doubt  whether  the  point  which  has 
been  so  long  argued  before  us  was  really  argued 
before  the  Yice-Uhanoellor.  I  doubt  whether  we 
are  overruling  any  formed  opinion  of  his.  If  we 
are  I  am  sorry,  with  great  deference,  to  differ,  but 
I  must  say  that  here  I  think  the  plaintiff  has 
made  out  no  case  for  an^  legal  remedy  whatever. 

Cotton,  L.  J. — The  plaintm  in  the  present  action 
bases  his  case  upon  this,  that  a  stream  running 
through  his  grounds  is  in  such  a  state  as  to  be  a 
nuisance,  and  in  consequence  of  that  he  asks  for 
relief  against  the  defendants,  not  by  way  of 
damages,  but  for  a  decree  which  will  relieve  him 
from  the  nuisance  he  complains  of.  I  agree  with 
Brett,  L.J.  that  as  regards  the  question  of  fact,  if 
the  right  of  the  plaintiff  would  follow  the  decision 
on  that,  he  has  made  out  his  case ;  that  is  to  sa^, 
he  has  shown,  in  my  opinion,  that  the  water  in 
this  stream  is  in  such  a  state  that  if  that  were  the 
result  of  an  act  of  an  individual  or  of  a  bodv  not 
having  parliamentary  authority  to  put  the  stream 
in  such  a  state,  or  to  do  acts  which  necessarily 
brought  the  stream  into  that  state,  he  would  have 
a  ground  of  action  against  them;  but  although 
that  is  established,  it  is  a  very  different  thing  and 
a  very  different  consideration  whether,  as  against 
these  defendants,  he  is  entitled  either  to  the  decree 
granted  by  the  Vice-Chancellor  or  to  any  decree 
in  this  action.  Now,  the  decree  made  by  the  Vice- 
Chancellor  went  further  than  what  has  been  con- 
sidered in  the  argument,  for  the  decree  was  against 
the  defendants  restraining  them  from  causing  or 
permitting  any  sewage  to  go  into  the  river  Crane, 
and  also  from  causing  or  permitting  any  new  out- 
fall or  sewer  for  the  conveyance  of  sewage  into 
the  river  Crane  to  be  made.  Now,  in  this  case 
there  is  no  evidence  at  all,  as  I  understand  it, 
that  they  have  expressed  any  intention  to  make 
any  new  sewer  which  would  have  the  effect  of 
bringing  fresh  sewage  into  the  Crane,  nor  is  tliero 
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anything  to  show  that  they  had  before  the  com- 
mencement of  the  action,  or  at  any  time,  by  their 
own  act  in  any  way  brought  any  fresh  sewage 
down  the  existing  sewers  which  go  into  the  river 
Crane;  and  I  think  that  part  of  the  decree  to 
which  I  have  referred,  which  restrains  them  from 
causing  or  permitting  any  new  outfall  to  be  made, 
must  have  got  into  the  decree  per  incuriami,  with- 
out the  attention  of  the  Yice-Cbaiicellor  being 
directed  to  it.  I  advert  to  that  for  this  reason, 
that  it  must  not  be  supposed,  although  I  concur 
in  thinking  that  the  plaintiff  is  not  entitled  to  any 
decree,  that  I  am  of  opinion — and  I  am  sure  that 
the  rest  of  the  court  are  not — that  the  defendants 
have  a  right  under  this  Act  of  Parliament  to  make 
any  new  sewer  and  thereby  to  conduct  any  sewage 
matter  into  the  river  Crane.  In  my  opinion,  if 
they  were  intending  to  do  so  or  had  done  so,  there 
would  have  been  a  clear  case  on  the  part  of  the 
plaintiff  for  an  injunction  against  the  defendants, 
because  that  would  be  within  the  clear  prohibition 
of  the  Act  of  Parliament.  The  decree  against 
them  in  substance,  no  doubt,  was  intended  to  be  a 
tLecree  to  restrain  them  ti'om  permitting  any 
«ewage  to  go  into  the  river  Crane.  It  is  not  said 
they  have  done  any  act  the  consequence  of  which 
has  been  to  bring  the  sewage  down  to  the  Crane. 
If  that  were  so,  unless  they  could  show  that  tliat 
act,  causing  a  nuisance  to  the  plaintiff,  as  in  my 
opinion  it  has  done,  was  protected  by  the  Act  of 
Parliament,  then  of  course  it  would  be  the  duty 
of  this  court,  as  it  has  done  in  many  cases  already, 
to  restrain  the  defendants  from  creating  a  nuisance ; 
and  although  they  are  a  public  body  having  public 
duties  and  powers  to  perform  those  duties,  that 
would  not  exempt  them  from  legal  liability 
in  consequence  of  a  nuisance  caused  by 
them.  On  the  evidence  there  is  no  ground 
for  saying  they  have  done  that.  I  shall  have  to 
refer  to  the  cases  on  this  point  on  another  part  of 
the  case,  but  it  is  sufBcient  to  say  here  that  those 
cases,  for  the  present  purpose,  may  be  disregarded. 
There  has  been  no  act  done  by  the  defendants.  It 
is  not  their  act  that  has  caused  any  nuisance  to 
the  plaintiff.  Then  it  is  Said  that,  although  the 
decree  asked  for  is  in  the  form  of  a  mandatory  in- 
junction to  restrain  them  from  permitting  the 
sewage  to  fall  into  the  Crane,  that  is  done  to  enforce 
obedience  to  obligations  imposed  by  the  Act  under 
which  they  are  constituted.  it  is  necessary 
to  consider  what  are  the  duties  imposed  by  the 
Act  which  the  plaintiff  seeks  to  enforce,  because 
the  consideration  would  be  very  different  if  the 
Act,  either  directly  or  indirectly,  contained  that 
which  amounted  to  a  prohibition  against  them 
from  doing  a  particular  thing,  of  which  the  plain- 
tiff complains  as  causing  him  a  nuisance.  In  fact, 
that  was  felt  by  counsel  for  the  plaintiff,  who 
contended  that  there  was  in  the  Act  of  Parlia- 
ment that  which  amounted  to  a  prohibition,  either 
in  the  form  of  a  direction,  or  in  the  form  of  a 
prohibition  against  their  allowing  any  sewage  to 
go  down  into  the  river  Crane.  Let  us  see  whether 
there  is  any  such  prohibition.  For  the  purpose  of 
convenience  I  will  take  first  of  all  the  19th  section, 
which  is  the  last  of  those  referred  to  on  this  point. 
It  saysy  "Every  local  authority  shall  cause  the 
sewers  belonging  to  them  to  be  constructed, 
covered,  ventilated,  and  kept,  so  as  not  to  be  a 
nuisance  or  injurious  to  health,  and  to  be  properly 
cleansed  and  emptied."  That  was  relied  upon.  I 
may  dismiss  it  in  a  word.    The  complaint  here  is, 


not  that  injury  is  caused  to  the  plaintiff  by  sewers 
constructed  by  the  defendants  being  improperly 
constructed,  or  by  their  leaving  sewers  not  con- 
structed by  them  in  a  state  to  be  offensive  to  him 
and  his  health,  but  that  the  sewers  are  constructed 
in  such  a  way  as  independently  of  their  being  in  a 
good  or  bad  state,  to  bring  down  sewage  into  his 
stream.  The  complaint,  therefore,  is  of  the  way 
in  which  the  sewer  brings  down  sewage  water,  and 
not  of  the  state  of  the  sewers.  That  section  has 
nothing  to  do  with  it.  Then  sect.  17  was  more 
relied  upon.  James,  L.J.  has  already  referred  to 
it.  The  section  begins  thus:  "Nothing  in  this 
Act  shall  authorise  any  local  authority  to  make  or 
use  any  sewer,"  and  so  on.  That  is  not  a  prohibi- 
tion, but  it  is  a  direction  that  nothing  in  the  Act  is 
to  be  supposed  to  give  them  the  power  of  doing 
that  which  is  afterwards  mentioned  in  the  section 
— it  is  not  to  authorise  any  local  authority  to  make 
any  sewer,  drain  or  outfall,  for  the  purpose  of 
bringing  sewage  or  filthy  water  into  a  running 
stream.  It  is  said  that  they  were  using  it  by 
permitting  it  to  be  used.  I  cannot  agree  to  ^hat. 
"Making  or  using  a  sewer"  means  that  you 
must  not  make  a  sewer  which  brings  down 
the  sewage  into  the  river;  you  must  not  use 
existing  sewers  for  bringing  sewage  which  you 
by  other  means  bring  into  the  old  sewer.  The 
answer  to  the  whole  thing  is  that  it  is  not  pro- 
hibitive or  directory  of  what  they  are  to  do 
unless  they  exercise,  or  before  they  exercise,  the 
powers  given  by  the  Act,  but  only  that  in  exercis- 
ing the  powers  given  by  the  Ace  they  are  not  to 
continue  that  particular  form  of  nuisance.  We 
then  come  to  sect.  15,  and  upon  that  the  Question 
must  tuTu.  "  Every  local  authority  shall  keep  in 
repair  all  sewers  belonging  to  them,  and  shall 
cause  to  be  made  such  sewers  as  may  be  necessary 
for  effectually  draining  their  district  for  the  pur- 
poses of  this  Act."  1  think  I  may  respectfully 
differ  a  little  from  what  has  been  said  by  Brett, 
L.J.  I  hardly  think  this  can  be  considered  as  a 
direction  that  they  shall  make  sewers  for  the 
purpose  of  diverting  from  running  streams  any 
sewage  that  then  went  into  them.  It  is  a  direc- 
tion that  they  shall  effectually  drain  th^  district ; 
that  is,  that  they  shall  provide  drainage  for  every 
house  in  the  district.  They  are  to  provide  suffi- 
cient and  proper  drains  for  the  purpose  of  uarrying 
off  all  the  sewage  and  other  matter  that  is  to  go 
through  the  district,  and  no  doubt,  doing  that  in 
a  proper  way  will  have  the  consequence  of  making; 
a  series  of  drains,  and  a  system  of  drainage 
which  will  have  the  result  of  not  allowing  any 
sewage  to  go  down  into  the  running  water,  and 
the  natural  streams  in  the  district.  That  is  the 
result  of  effectually  draining  a  district  by  a  proper 
system  of  drainage,  and  not  the  consequence  of 
anything  in  the' Act  that  can  be  looked  upon  as  a 
direction  that  they  shall  divert  sewage  going  into 
streams  by  drains.  The  result  will  be  that,  no 
doubt,  but  there  is  nothing  in  the  Act  that  can  be 
looked  upon  as  a  direction  to  that  effect.  I  ought 
to  advert  to  sects.  91  and  92  which  refer  to  the 
abatement  of  nuisances.  In  my  opinion  those 
sections  have  no  bearing  on  the  present  question. 
They  refer  really  to  this,  that  the  local  authority 
are  to  inspect  their  district,  and  to  see  what 
individuals  in  it  are  doing  acts  which  are  nuisances, 
as  there  defined,  and  then  to  take  proper  proceed- 
ings, and  a  sumraarv  remedy  is  pointed  out  for 
those  individuals  to  abate  the  nuisance ;  and  power 
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^8  given  to  them  to  remove  it  themselves  if  the 
individuals  do  not  do  it.  What  then  is  the 
result  P  By  this  decree  the  plaintiff  says,  I  am 
directing  and  causing  the  defendants  to  do  their 
duty  under  the  Act  of  Parliament— not  to  do 
their  duty  by  restraining  them  from  infringing 
a  direct  intimation  in  the  statute  by  not  doing  a 
thing  that  they  ought  to  do ;  but  that  having  a 
duty  and  obligation  under  this  Act  of  Parliament 
effectually  to  drain  the  district,  I,  indirectly,  by 
this  injunction,  by  restraining  them  from  allowing 
the  sewage  to  go  into  my  stream,  am  compelling 
them  to  do  that,  because  that  is  the  only  way  by 
which  they  can  do  it.  Putting  aside  for  the 
present  the  difBculty  of  doing  such  a  thing  by 
means  of  an  ini unction  of  this  nature,  I  will 
deal  with  it  as  if  it  were  a  question  of  a  manda- 
tory order;  that  is  to  say,  a  mandamus  in  the 
sense  of  a  decree  directing  the  defendants  on 
proper  grounds  at  the  instance  of  the  plaintiffs 
to  perform  the  duties  and  obligations  thrown 
upon  them  by  the  Act  of  Parliament  in  which 
he  has  a  special  interest.  Then  comes  this 
question  :  Ought  we  to  do  that  unless  we  can  see 
either  something  definite  which  the  court  can 
direct  the  defendants  to  do,  or  some  practical  way 
by  which  they  can  carry  out  that  scheme  of 
drainage  by  which  the  plaintiff  will,  he  says, 
benefit  ?  In  my  opinion  we  ought  not  to  do  so. 
We  are  asked  to  make  a  decree,  something  in 
the  nature  of  a  decree  for  specific  perform- 
ance, and  the  plaintiff  says,  "If  the  defendants 
will  do  their  duty  the  result  will  be  a  consequen- 
tial benefit  to  me  practically,  and  therefore  I  have 
a  right  to  call  upon  you  as  if  it  was  a  private 
claim  I  had  again.st  you,  to  perform  that  duty  and 
to  give  that  benefit  to  me."  Granted;  but  it 
would  be  contrary  to  the  practice  of  the  court  to 
make  a  decree  of  that  nature  against  the  defen- 
dants, unless  one  was  satisfied  that  there  was  some 
particular  mode  by  which  they  could  carry  into 
effect  this  scheme  of  drainage,  and  then  direct 
them  to  do  that,  and  in  that  way  exercise  the 
powers  of  this  Act  of  Parliament.  But  it  was 
said,  that  is  not  the  way  in  which  the  Court  of 
Chancery  has  dealt  with  cases  of  this  sort,  where 
a  public  body  has  been  brought  before  it  by  an 
individual,  or  by  the  Attorney- General,  complain- 
ing either  of  a  private  or  public  nuisance ;  and  it 
was  argued  that  in  such  cases  the  Court  of  Chan- 
cery has  said  it  had  nothing  to  do  with  the  ques- 
tion how  thesn  bodies  can  perform  the  duty  of 
draining  the  district  which  the  Act  has  thrown 
upon  them.  All  they  had  to  do  was  to  relieve  the 
plaintiff  from  the  nuisance.  But  cases  not  at  all 
analogous  have  been  quoted  in  support  of  the 
plaintiff's  contention.  In  those  latter  cases  the 
complaint  was,  not  that  the  defendants  were 
not  carrying  into  execution  the  powers  of  the  Act, 
but  that  the  plaintiffs  were  complaining  of  a 
nuisance  which  the  defendants  said  they  had 
caused  in  the  discharge  and  execution  of  their 
duties  under  the  Act.  The  answer  was,  "  No ;  the 
Act  gave  you,  for  the  purposes  of  a  particular  dis- 
trict, certain  powers  of  drainage ;  but  it  also  said 
that,  in  doing  this,  you  should  not  create  any 
nuisance,  or  you  should  not  do  what  you  are  doing, 
namely,  draining  the  sewage  into  a  stream."  If 
once  the  proceeding  has  been  established  to  be  a 
nuisance,  and  not  within  the  protection  of  the 
statute,  it  is  no  answer  to  the  plaintiff  to  say,  **  We 
are  doing  this  in  discharge  of  a  duty,"  when  the 


Act  that  gave  them  the  power  and  obligation  of 
discharging  that  duty  for  the  benefit  of  other 
persons  had  expressly  reserved  the  right  of  the 
plaintiff  to  complain  of  any  act  being  done  to  his 
prejudice  or  wrong.  Therefore  the  court  said, 
"  We  have  nothing  to  do  with  how  you  are  to  per- 
form the  duties  imposed  by  the  Act,  if  this  act, 
wrongful  against  the  plaintiff,  is  stopped.  We  must 
stop  that.  You  have  your  powers  on  condition  of 
not  doing  a  wrongful  act;  the  act  is  wrongful, 
and  therefore  is  not  protected  by  the  statute, 
and  you  must  be,  as  regards  the  district  you  are 
to  drain,  just  as  if  you  had  no  parliamentary 
powers."  Therefore  those  cases  are  entirely  out 
of  the  question.  Here  it  is  not  that  the  defen- 
dants have  done  a  wrongful  act,  and  that  they  are 
seeking  to  protect  that  wrongful  act  bv  saying 
that  unless  they  do  that,  they  cannot  ao  some- 
thing else ;  but  the  plaintiff  asks  that  they  may 
be  called  upon  to  exercise  the  powers  of  this  Act, 
because  that  will  consequentially  relieve  him  from, 
the  nuisance  and  injury — an  injury,  not  done  by 
the  act  of  the  defendants,  but  which  existed  before 
the  defendants  came  into  existence.  Those  cases 
are  not  at  all  authorities  for  the  suggestion  that 
we  should  make  a  mandatory  decree  without 
seeing  that  there  is  a  practical  mode  of  carrying 
into  effect  the  powers  given  by  this  Act  of  Par- 
liament effectually  to  drain  the  district.  One  may 
say,  bejsides  that,  that  the  Court  of  Chancery 
ought  not,  and  no  branch  of  the  High  Court  ought, 
to  direct  the  defendants  by  its  decree  to  exercise 
powers  and  to  do  their  duty,  without  being  satis- 
fied that  there  has  been  something  in  the  nature 
of  a  refusal  on  the  part  of  the  defendants  to  do 
their  duty,  and  comply  with  the  obligation  of  the 
Act.  Here  it  is  clear  there  has  been  no  refusal. 
The  delay  of  the  defendants  was  onlv  from  Novem- 
ber, when  they  were  constituted,  till  the  month  of 
July,  when  the  action  was  brought.  Then  it  is 
caid,  if  there  has  been  no  omission  on  the  part  of 
the  defendants  amounting  to  a  refusal,  one  may 
take  into  consideration  the  delay  of  the  previous 
local  board,  and  attribute  that  to  the  present 
defendants.  For  that  purpose  sect.  12  of  the  Act 
was  relied  upon.  Without  looking  at  the  special 
words  of  the  section,  it  is  obvious  it  could  not  be 
intended  to  apply  to  such  a  case,  on  any  fair  con- 
struction. The  previous  local  board  had  to  exercise 
the  powers  given  to  them  by  the  then  existincr 
Act  under  which  they  were  then  constituted,  and 
over  a  different  area.  The  present  board  have  to 
exercise  powers  under  this  Act  of  1875  over  their 
area;  and  how  can  neglect  to  perform  duties 
imposed  by  the  Act  of  1848,  or  of  1872,  be  neglect 
to  perform  the  duties  created  by  the  Act  of  1875 
in  a  body  existing  only  under  that  Act,  and  having 
duties  to  perform  specified  and  defined  by  that 
Act?  Beally  it  comes  to  this,  that  as  regards 
the  property  vested  in  the  late  board,  the  defen- 
dants take  it  subject  to  all  the  obligations  and 
liabilities  imposed  upon  it  while  under  the  control 
of  the  former  board ;  and  if  the  former  board  nad, 
by  any  act  done  by  them,  given  a  right  of  action 
or  incurred  any  liability — if  by  any  contract  they 
had  incurred  any  debt,  or  if  they  had  come  under 
any  obligation  capable  of  being  enforced  by  action, 
then  that  would  have  been  enforced  in  the  same 
way  as  if  they  were  still  the  same  persons  who 
entered  into  the  contract,  or  had  done  the  act  or 
incurred  the  obligation.  It  cannot  be  said,  in  my 
opinion,  that  the  delay,  if  there  were  delay,  on  the 
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part  of  the  old  board,  can  be  imputed  to  the  pre- 
sent board  so  as  to  make  it  a  refusal  to  exerciRe 
the  powers  given  by  the  Aot  of  Parliament.  Then 
there  are  two  other  points.  This  is  not  a  decree 
to  direct  them  to  perform  certain  duties  imposed 
by  the  Act,  but  it  is  a  decree  in  the  form  of  a 
mandatory  injunction.  Now,  in  my  opinion,  if  the 
court  can  order  the  defendants  to  carry  into  execu- 
tion the  powers  given  by  the  Act,  it  ought  to  do 
80  directly,  and  not  to  do  so  by  restraining  them 
from  permitting  a  thing  to  be  done  which  it  is  not 
clear  will  necessarily  be  removed  by  their  exercis- 
ing the  powers  given  by  the  Act.  It  ought  to  be 
to  direct  them  what  they  are  to  do  and  how  to 
exercise  the  powers  of  the  Act.  It  certainly 
ought  to  be  to  direct  them  to  exercise  the  powers 
of  the  Act,  and  not  to  put  them  under  au  ioj unc- 
tion for  breach  of  which  there  might  be  a  seques- 
tration, by  enjoining  them  from  permitting  a 
thing  to  continue  which  they  may  not  have  power 
to  remove  under  the  Act.  There  is  one  other 
matter  which  I  may  refer  to,  although  James,  L.J. 
referred  to  it,  because  I  think  Mr.  Glasse  did  not 
quite  see  the  point  I  put.  I  mean  with  regard  to 
sect.  299.  That  section  provides  a  mode  by  which 
steps  shall  be  taken  to  compel  a  public  body  to 
discharge  its  duties  under  the  Act.  If  they  had 
done  any  act,  it  is  impossible  to  say  that  that 
section  could  have  taken  away  any  jurisdiction 
of  the  court  either  to  eprant  damages  or  an  injunc- 
tion to  restrain  them  n:om  continuiug  that  act,  if 
the  act  was  one  which  the  plaintiff  could  complain 
of  as  a  legal  wrong  done  to  him.  Nor  do  I  suggest 
that  the  existence  of  that  section  takes  away  the 
power  of  the  court  to  interfere  by  decree  to  compel 
them  to  do  their  duty.  When  it  is  at  least  doubt- 
ful how  this  solieme  can  be  carried  into  effect,  and 
the  Local  Government  Board  have  great  control 
over  the  manner  in  which  the  scheme  is  carried 
into  effect  and  may  say  whether  it  is  done  reason- 
ably or  not,  it  would  be  the  duty  of  the  court  not 
to  grant  a  decree  in  such  a  case  compelling  them 
to  do  their  duty,  but  it  might  interfere  when 
there  is  a  way  pointed  out,  guiding  the  court 
to  say  whether,  under  the  circumstances,  it 
ought,  if  the  jurisdiction  exists,  to  make  a 
decree  for  the  defendants  to  carry  out  such 
works  and  system  of  drainage  as  under  the  Act 
they  might  have  power  to  carry  into  execution. 
On  all  these  grounds  I  am  of  opinion  the  plaintiff 
fails,  and  the  action  must  be  dismissed. 

Jame^;,  L.  J. — I  think  there  is  no  sufficient  ground 
to  alter  the  general  rule  that  costs  must  abide  the 
result.  The  defendants  will  have  the  costs  of  the 
suit  in  the  court  below  and  here. 

Solicitors:  Young,  Jones,  Boherts,  and  Hale; 
Pyhe,  Irving,  and  Pyke,  agents  for  Brigga,  Isle- 
worth.  

SITTINGS  AT  WESTMINSTER. 

Thwrsday,  Jwm  12,  1879. 

(Before  Bbamwell,  Bbett,  and  Cotton,  L.JJ.) 

NiGOTTI  V.  GOLYILLE.  (a) 

Sentence  of  imprieonment — Compulation  of  time — 
One  ccUendar  month — Ewpvration  of  sentence* 

A  sentence  of  one  calendar'  vnontKs  imprisonment 
expires  on  the  day  vreeeding  that  day  which 
corresponds  ntvmerieaUy  in  the  next  succeeding 
month  with  the  day  on  which  the  sentence  was 

ifl)  Beported  by  W.  Applbtos,  Esq.,  Baixister-at-Law. 


parsed.    If  there  is  no  such  corresponding  day* 

in  the  next  month,  then  the  sentence  expires  on 

the  last  day  of  that  month. 
Where  a  prisoner  was  sentenced  to  one  calendar 

month's  imprisonment  on  the  31st  Oct,, 
Held  {affirming  the  decision  of  Denman,  J,),  thai 

the  month  expired  on  the  dOth  Nov. 

Appeal  from  a  decision  of  Denman,  J.  giving^ 
judgment  for  the  defendant. 

The  action  was  to  recover  damajges  against  the 
governor  of  Coldbath  Fields  Prison  for  alleged 
false  imprisonment  of  the  plaintiff.  At  the  trud, 
before  Denman,  J.  and  a  common  jury,  the  follow 
ing  facts  were  proved  in  evidence  or  admitted. 

The  plaintiff  was  convicted  by  a  Metropolitan 
police  magistrate  of  two  different  assaults.  The- 
convictions  took  place  at  11  a.m.  on  the  31  st  Oct., 
and  the  commitments  were  drawn  up  in  accordance 
with  the  sentences  passed.  The  plaintiff,  for  the 
first  assault,  was  sentenced  to  be  imprisoned  for 
"  one  calendar  month,"  and  for  the  second  assault 
"  for  fourteen  days,  to  commence  at  the  expiration 
of  the  imprisonment  previously  adjudged."  The 
prisoner  was  accordingly  taken  into  the  custody 
of  the  defendant,  who  was  the  governor  of  Cold- 
bath  Fields  Prison,  during  the  afternoon  of  the 
31st  Oct.,  and  finally  released  at  9  a.m.  on  the 
14th  Dec.,  having  asked  to  be  released  on  the 
preceding  day.  Denman,  J.  on  these  facts,  asked 
the  jury  to  assess  the  damages  (which  they  did 
at  20«.),  and  reserved  for  further  consideration 
the  question  whether  judgment  ought  to  be 
entered  for  the  plaintiff  or  defendant.  After 
hearing  the  arguments  of  counsel  on  further  oon- 
sideration,  the  learned  judge  directed  judgment 
to  be  entered  for  the  defendant,  with  costs. 

The  plaintiff  appealed. 

The  case  in  the  court  below  is  reported  40  L.  T. 
Rep.  N.  S.  622. 

The  plaintiff  in  person  contended  that,  as  his 
imprisonment  must  be  taken  to  have  commenced 
at  midnight  on  the  30th  Oct.,  the  calendar  month. 
expired  on  the  29th  Nov.,  and  that  beingso,  that 
he  ought  to  have  been  released  on  Dec  13. 
Otherwise,  he  said,  he  would  have  been  imprisoned 
the  whole  of  November,  which  was  a  calendar 
month,  and  one  day  in  October,  and  also  for  the 
fourteen  days.  He  submitted  that  the  question 
of  time  was  one  of  fact  for  the  jury. 

A.  L.  Smith,  for  the  defendant,  was  not  called- 
upon  to  argue. 

Bkamwsll,  L.J. — I   am  of   opinion  that  this 
judgment  must  be  affirmed.    As  Denman,  J.  said». 
there  is  no  doubt  a  plausible  argument  for  tba 
now  plaintiff  that,  according  to  his  opinion,  he 
has    been    imprisoned    during     the    whole    of 
November  and  one  day  in   October  as   consti- 
tuting one  calendar  month.    The  difficulty  real^ 
arises  because  the  term  "  calendar  month  "  is  not 
applicable  except  as  applied  to  particular  monUis, 
and  that  it  is  inapplicable  where  the  month  begins 
in  the  middle  'of  a  particular  calendar  month. 
Then  the  month  is  msAe  up  of  a  portion  of  two 
calendar  months,  which  may  be  of  unequal  lengths, 
and  various  oonsequences  seem  to  follow.    It  is 
cloar  that  the  only  sensible  rule  which  can  be  laid 
down  is  this,  that  where  the  imprisonment  begin 
on  a  day  in  one  month,  so  many  days  of  the  nex 
month  must  be  taken,  if  there  are  enough  diQr&- 
to  do  it,  as  will  come  np  to  the  date  of  the  day 
before  that  on  which   the   imprisonment  oom'^- 
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menoed.  That  is  to  Bay,  that,  if  the  day  of  im- 
prisonment commenced  on  the  5th  of  the  month, 
it  mast  go  on  until  the  4th  of  the  next  month ; 
if  on  the  29th  until  the  28th.  That  is  to  say,  yon 
mast  take  as  many  days  out  of  the  next  month  as 
had  passed  in  the  month  when  the  imprisonment 
began  before  that  imprisonment  commenced.  If 
that  were  not  so,  see  what  the  consequences  would 
be.  The  plaintiff  says,  **  I  was  sent  to  prison  on 
Oct.  31  St.  Therefore,  I  ought  to  have  been  let 
out  on  No7.  29th.  Otherwise  I  should  have  had 
one  calendar  month's  imprisonment,  and  one  daj 
of  another  month.  The  effect  of  his  argument  is 
this,  that  whereas  the  imprisonment  began  on 
Oct.  30th,  it  ouf^ht  to  end  on  the  29th  Nov.  So 
ought  it  if  the  imprisonment  began  on  the  31st. 
There  is  no  reason  why  that  should  be  so. 
Suppose  a  man  is  sentenced  to  two  calendar 
months'  imprisonment,  when  does  he  come  out  ? 
Certainly  not  until  Dec.  30th.  Now,  if  one  month 
ends  on  Nov.  29th,  how  do  you  get  the  next  month 
ending  on  the  30th  P  The  only  way  to  make  sense 
of  it  is  to  apply  the  rule  I  have  mentioned.  It 
would  never  operate  to  the  prejudice  of  the  prisoner. 
If  he  was  sent  to  prison  in  a  long  month  he  would 
get  thirty-one  days ;  if  in  a  short  one  he  would 
get  thirty  days.  If  he  was  sent  to  prison  in 
February,  so  much  the  better  for  him.  If  he 
went  to  prison  on  the  29th  Jan.,  according  to  the 
rule  expressed  he  would  get  out  on  the  28th  Feb. ; 
so  he  would  if  he  went  to  prison  on  the  3Uth  Jan. 
or  on  the  31  st  or  on  the  Ist  Feb.  He  would  then 
have  the  benefit  of  an  imprisonment  shortened  by 
the  number  of  the  days  wanting  to  make  up  the 
days  which  had  elapsed  in  the  month  in  which  he 
was  imprisoned  at  the  time  of  his  imprisonment. 
As  the  plaintiff  was  sent  to  prison  on  Oct.  31st, 
there  were  thirty  days  wanting  from  the  next 
month,  and,  as  a  consequence,  the  month  did  not 
expire  until  the  30ch.  Then  the  fourteen  days  did 
not  begin  until  the  first,  and  the  plaintiff  there- 
fore was  duly  kept  in  prison  until  the  14th.  I 
think  the  judgment  should  be  affirmed. 

Beett,  L.J. — ^The  expression  one  calendar  month 
is  a  legal  and  technical  phrase  to  which  we  must 
give  a  legal  and  technical  meaning.  It  does  not, 
strictly  speaking,  mean  any  particular  number  of 
days,  but  one  month  according  to  the  calendar. 
We  must  therefore  look  to  the  calendar  in 
calculating  it,  and  not  count  the  days.  Now,  one 
mon&h  according  to  the  calendar,  in  my  view,  is 
one  month  from  the  day  of  the  imprisonment 
until  the  corresponding  numerical  day  of  the 
next  month  less  one.  In  some  cases  there  is  no 
corresponding  numerical  day  in  the  next  month, 
because  it  is  a  shorter  month  than  the  one  in 
which  the  imprisonment  begins.  There  the  im- 
prisonment is  less  than  it  otherwise  would  have 
been,  and  in  favour  of  the  prisoner  it  must  end 
on  the  last  day  of  the  short  month. 

Cotton,  L.J. — I  am  of  the  same  opinion.  I 
think  Denman,  J.  was  right  in  dealing  with 
this  point  as  a  matter  of  law.  It  was  for  the 
judge  to  sa^p,  on  the  meaning  and  construc- 
tion of  the  sentence,  what  was  "  one  calendar 
month."  The  plaintiff  contends  that  he  could 
not  be  imprisoned  during  the  whole  of  one 
calendar  month  and  one  day  of  another  month. 
The  question  then  ie,  what  is  the  meaning  to  be 
given  to  the  term  "  one  calendar  month  P  "  I  am  of 
opinion,  although  difficulties  and  incongruities  no 


doubt  arine,  that  where  there  is  a  sentence  of  a 
calendar  month's  imprisonment  not  commencing 
on  the  first  day  of  the  month,  you  must  consider  it 
as  expiring  at  twelve  o'clock  on  the  corresponding 
numerical  day  of  the  next  month,  and,  if  there  are 
not  enough  days  in  the  next  month,  in  favour  of 
the  prisoner,  the  sentence  will  expire  on  the  last 
day  of  the  month.  The  consequence  is  that  he 
never  gets  a  longer  imprisonment  than  the  num- 
ber of  the  days  in  the  month  in  which  he  is  to  be 
imprisoned,  and  sometimes  will  get  a  less  number 
of  days'  imprisonment  than  the  number  of  days 
to  be  found  in  the  calendar  month  for  which  be 
was  imprisoned. 

Appeal  dismissed. 

Solicitors  for  plaintiff,  Oold  and  Son. 
Solicitors  for  defendimt,  Nicholson  and  Herbert, 
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(Before  Cockburn,  G.J.  and  Mellob,  J.) 

The   Prison   Commissioners  v.  The   Mator,  &c., 

01  Liverpool,  (a) 

Reformatory  school — lAahility  to  'provide  prefer 
clothing  for  juvenile  offenders — Prison  authorities 
—Reformatory  Schools  Act  1866  (29_^  30  Viet 
c.  117),  s.  2S— Prison  Acts  (28  #•  29  Vict  c.  126; 
40  ^  41  Vict.  c.  21,  s.  4). 

T.  M.,  a  juvenile  offender,  was  sentenced  by  the 
stipendiary  magistrate  of  L.  to  a  short  term  of 
imprisonment,  and  afwther  period  of  five  years 
in  a  reformatoi'y  school.  Previously  to  his  enter^ 
ing  the  school  the  Prison  Commissioners  of 
England  had  provided  the  said  T.  M.  with 
clothing  proper  and  suittible  for  such  school. 
Under  the  Prison  Act  of  1865  the  mayor,  alder- 
men,  and  burgesses  of  L.  were  the  prison  aviho- 
rities  for  the  prison  of  the  borough  of  L.,  arul 
under  the  Reformatory  and  Industrial  Schools 
Act  of  1866  they  stiU  are  the  authorities  for  the 
reformatory  arid  industrial  schools  of  the  borough. 
By  the  Prison  Act  of  1877  the  borough  prison  of 
L,  was  transferred  from  the  old  prison  authoritiee 
and  vested  in  one  of  Her  Majesty* s  prindmai 
Secretaries  of  State.  The  question  was  whether 
the  providing  of  clothing  for  juveniles  sentenced 
to  a  period  of  years  in  a  reformatory  or  industrial 
school  after  a  term  of  imprisonment  was  a  prison 
or  reformatory  school  expense,  and  whether  the 
Prison  Commissioners,  or  the  mad/or,  aldermen, 
and  burgesses  of  L.,  ai  the  authorities  having  the 
vnanagement  of  the  reformatory  schools,  were 
liable  for  the  expense  of  stu:h  clothing. 

Held,  that  the  Prison  Commissioners  were  liable, 
and  that  tlie  mayor,  aldermen,  and  burgesses  of 
L.  should  not  be  burdened  with  the  expenses  of 
matters  over  which  they  had  no  control. 

This  was  a  case  stated  by  consent,  nnder  Order 
XXXIV.  r.  1.  :— 

1.  Down  to  the  commencement  of  Prison  Act, 
1877,  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Liverpool  acting  by  the  council  were 
the  prison  authority  of  the  borough  of  Liverpool, 
and  of  the  borough  prison  of  that  borough,  and 
as  such  authority  they,  down  to  the  commence- 

(a)  Reported  by  A.  U.  Foitskb,  Esq.,  Barrister-at-Law. 
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meot  of  the  said  Prison  Act  1877,  were  liable  to 
defray,  and  they  defrayed,  the  expenses  mentioned 
in  sect.  23  of  the  Reformatory  Schools  Act  1866, 
in  the  case  of  youthful  offenders  sentenced  under 
sect.  14  of  the  last-mentioned  Act,  to  be  sent  to 
and  detained  in  a  certified  reformatory  school, 
after  imprisonment  in  the  borough  prison  of  the 
said  borough. 

2.  On  the  28th  March  1877  Thomas  Mul- 
loch  was  convicted  by  the  police  magistrate  of  the 
borough  of  Liverpool,  of  an  offence  punishable 
with  imprisonment,  and  was  sentenced  to  be  im- 
prisoned for  more  than  ten  days  in  the  above- 
mentioned  prison,  and  to  be  sent  at  the  expiration 
of  his  period  of  imprisonment  to  the  Reformatory 
school  ship  Akbar,  and  to  be  there  detained 
for  a  period  of  five  years.  The  said  ship  Akbar 
was  a  certified  reformatory  school. 

3.  The  said  Thomas  Mulloch  was  imprisoned 
in  the  said  prison,  in  accordance  with  the  said 
sentence^  and  was  at  the  time  in  that  behalf 
directed  by  the  sentence  removed  by  the  plaintiffs 
to  the  said  reformatory  school,  and  was  there  re- 
ceived and  detained  under  the  said  sentence. 

4.  Under  the  Prison  Act  1877  the  said  prison 
became  vested  in  one  of  Her  Majesty's  principal 
Secretaries  of  State,  and  during  the  whole  period 
of  the  imprisonment  of  the  said  Thomas  Mulloch 
in  the  said  prison,  the  general  superintendence 
of  the  said  prison  was  and  it  still  is  vested  in  the 
plaintiffs  under  the  said  Prison  Act  1877. 

5.  At  the  time  of  the  removal  of  the  said 
Thomas  Mulloch  from  the  said  prison  to  the  said 
reformatory  school,  the  said  Thomas  Mulloch  was 
possessed  of  proper  clothing  necessary  for  his 
decent  conveyance  from  the  prison  to  the  school. 

6.  Previously  to  and  for  the  purpose  of  the  ad- 
mission of  the  said  Thomas  Mullock  into  the  said 
reformatory  school,  he  was  also  provided  by  the 
plaintiffs  with  certain  other  clothing  at  a  cost  of 
30«.  Such  other  clothing  was  proper  clothing  for 
the  said  Thomas  Mulloch  requisite  for  his  admis- 
sion to  the  said  school,  and  unless  he  had  been 
provided  with  such  last-mentioned  clothing  he 
would  not  have  been  admitted  by  the  managers  of 
the  said  school. 

7.  A  question  having  arisen  between  the  plain- 
tiffs and  the  defendants  with  respect  to  the 
liability  to  pay  for  such  last-mentioned  clothing, 
and  in  order  to  obtain  the  admission  of  the  said 
Thomas  Mulloch  into  the  said  reformatory  school, 
it  was  arranged  between  the  plaintiffs  and  the 
defendants  that  the  plaintiffs  should  repay  the 
cost  thereof  in  the  event  of  the  court  being  of 
opinion  that  the  defendants  were  liable  for  the 
cost  of  such  clothing. 

8.  The  question  is,  whether,  having  regard  to 
the  provisions  of  the  Prisons  Acts  1865  and  1877 
and  the  Reformatory  Schools  Act  1866,  the  de- 
fendants were  liable  for  the  expense  of  proper 
clothing  requisite  for  the  admission  of  the  said 
Thomas  Mulloch  to  the  said  school. 

Poland  (the  Attormy-Qeneral  with  him),  for  the 
plaintiffs,  maintained  that  the  providing  the 
proper  clothing  before  entering  a  leformatory 
school  was  a  school  expense,  and  that  the  defen- 
dants were  liable  for  it.  The  mayor  and  corpora- 
tion of  Liverpool  were,  under  28  &  29  Vict.  c.  126, 
the  prison  authorities  for  the  borough  of  Liver- 
pool, and  by  29  &  30  Vict.  c.  117,  s.  3,  are  still  the 
authorities  having  the  control  and  management 
of  the  reformatory  and  industrial  schools  of  the 


borough.  The  plaintiffs  concede  that  by  40  &  41 
Vict.  0.  21,  s.  3,  the  prison  of  the  borough  of  Liver^ 
pool  became  vested  in  the  Home  Secretary,  who 
has  appointed  the  plaintiffs  to  assist  him  in  carry* 
ing  out  the  provisions  of  the  Act ;  but  the  mayor 
and  corporation  have  still  the  control  and  manage- 
ment of  the  reformatory  schools,  for  sects.  4  and  52 
of  the  Act  of  1877  must  be  read  together-  The 
clothing  requisite  for  admission  into  the  school 
does  not  come  under  the  4th  section,  which  deals 
with  the  defraying  of  expenses  connected  with 
prisoners.  [Cockburn,  C.J. — Up  to  the  time  that 
the  juvenile  offender  is  started  for  the  school  he  is 
a  prisoner,  and  all  expenses  connected  with  him 
are  prison  expenses.]  The  question  here  is  who 
is  to  pay  for  the  boy's  suit  in  the  school.  During 
the  term  of  imprisonment  the  prison  authorities 
are  clearly  bound  to  support  the  prisoner,  but  by 
29  &  30  Vict.  c.  117,  s.  23,  the  prison  authorities 
had  to  provide  the  uniform  suits  of  the  children 
in  the  reformatory,  and  as  the  Act  of  1 877  does 
not  affect  the  jurisdiction  of  the  defendants  in 
reference  to  their  borough  reformatory  schools, 
they  are  liable  to  defray  such  expenses.  The 
Legislature  undoubtedly  intended  that  the  borough 
authorities  should  retain  their  old  powers  of 
raising  rates  for  the  support  of  their  reformatory 
and  industrial  schools. 

B.  8.  Wright  (Hersehell,  Q.C.  with  him),  for  the 
defendants,  was  not  called  upon.  (But  see  ss.  23 
and  30  of  29  &  30  Vict.  c.  117,  and  ss.  52  and  57 
of  40  &  41  Vict.  c.  21.) 

OocKBTTRN,  C.J. — The  Legislature  clearly  in- 
tended by  the  Prisons  Act  of  1877  to  relieve  the 
local  rates,'  and  to  throw  burdens  like  these  on 
imperial  taxation.  By  the  same  Act  the  powers 
and  jurisdiction  of  the  old  prison  authorities  mth 
reference  to  reformatory  and  industrial  schools  are 
kept  alive,  but  not  their  duties  and  obligations,  and 
we  must  read  sect.  57  with  sect.  4.  This  providing  of 
suitable  clothes  is  a  prison  expense,  and  the  plain- 
tiffs are  liable  to  defray  it.  The  Government  have 
taken  away  the  control  and  management  of  prisons 
and  prisoners  from  the  old  prison  authorities,  and 
they  must  not  be  saddled  with  the  expenses  of 
matters  over  which  they  have  no  controL 

Mellob,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  defendwfUs, 

Solicitors  for  the  plaintiffs,  Hare  and  FeVL 
Solicitors  for  the  defendants,  Venn  and  Son,  for 
Bayner,  Liverpool.      __ 

Hmrsday,  May  8, 1879. 
(Before  Cocrbubn,  C.J.  and  Lopes,  J.) 
Reg.  v.  The  Justices  of  Wiltshire,  (a) 

Poo^*  rate — Objection  to  valuafion  list — Time  for 
appealing —  Union  Asaesement  Committee  Amend- 
ment Act  1864  (27  ^  28  Vict.  c.  39),  e.  1—25  4r  2d 
Vict,  c,  103. 

Where  a  valuation  list  has  been  objected  io  before 
the  aaeeeement  committee,  and  subeequenUy  a  rat& 
has  been  made  based  upon  sitch  list,  it  is  not  a 
condition  precedent  to  an  appeal  that  the  list 
should  again  he  objected  to  before  the  committee 
after  the  making  of  the  rate, 

A  supplemental  valuation  list  for  tlie  parish  ofS. 
was  deposited  by  the  respondents  on  the  IStk 
April  1878.  The  appellant  on  the  llth  May 
gave  to  the  assessment  committee  notice  of  oljee^ 

(a)  Beported  by  A.  H.  Potsxs,  Esq., 
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Uon  to  the  amount  at  which  they  were  ranted  in  the 
said  Hat.  On  the  22nd  May^  at  a  meeting  held  to 
consider  the  objection,  the  assessment  committee 
refused  to  reduce  the  amount,  and  approved  and 
signed  th^  valuation  list  On  the  23rd  May  a 
poor  rate  was  made,  and  on  the  28th  May 
demanded,  the  appellants  being  assessed  to  the 
same  on  the  amount  entered  in  the  supplemental 
list  the  next  meeting  of  the  assessment  com- 
mittee was  held  on  the  \2th  Jane,  and  the  next 
Quarter  Sessions  on  the  2nd  July. 

The  appellants  again  gave  notice  of  objection  to  the 
list  on  the  Slst  July,  which  objection  was  over- 
ruled  on  the  4cth  Sept  The  appellants  then 
gave  notice  of  appeal  for  the  Michaelmas 
Sessions  held  in  October,  but  the  Oourt  of 
Qua/rter  Sessions  declined  to  enter  and  respite 
the  appeal. 

Held,  that  the  decision  of  the  Court  of  Quarter 
Sessions  was  right,  as  the  appellants  having  been 
before  the  assessment  committee  and  taken  excep' 
Hon  to  the  list,  and  having  failed  to  obtain  relief, 
were  in  a  position  to  have  appealed  at  the  July 
Sessions, 

This  was  an  application  for  a  mandamus  to  compel 
the  justices  to  enter  continuances  and  hear  the 
appeial. 

It  appeared  that  an  application  was  made  by  the 
appellants,  the  Great  Western  Railway  Company, 
to  the  Court  of  Quarter  Sessions  for  the  county  of 
Wilts,  held  on  the  16th  Oct.  1878,  to  enter  and  re- 
spite an  appeal  against  a  poor  rate  made  by  the 
respondents,  the  assessment  committee  of  the 
High  worth  and  Swindon  Union. 

The  following  were  the  facts  as  stated  for  the 
opinion  of  the  court :  — 

1.  The  respondents,  on  the  13th  April  1878,  de- 
posited a  supplemental  valuation  list  of  certain  rate- 
able hereditaments  in  the  parish  of  Stratton 
St.  Margaret,  in  which  list  the  property  in  the  occu- 
pation of  the  appellants  in  the  said  parish  was 
entered  as  a  rateable  value  of  (57032.  Tbe  said 
parish  of  Stratton  St.  Margaret  is  included  in  the 
High  worth  and  Swindon  Union. 

2.  The  appellants,  on  the  11th  May  1878,  gave 
to  the  assessment  committee  for  the  Highworth 
and  Swindon  Uoion  (hereinafter  called  "  the 
assessment  committee")  notice  of  objection  to 
the  amount  at  which  their  said  property  was 
valued  in  the  said  valuation  list. 

8.  On  the  15th  and  22nd  May  1878  the  assess- 
ment committee  held  meetings  for  hearing  the 
objections  of  the  appellants,  ana  on  the  latter  day 
refused  to  reduce  the  amount  at  which  the  said 
property  of  the  appellants  was  valued  as  aforesaid, 
and  duly  approved  and  signed  the  said  supple- 
mental valuation  list. 

4.  The  respondents,  on  the  23rd  May  1878,  made 
a  poor  rate  of  ninepence  in  the  pound  for  the 
relief  of  the  poor  of  the  said  parish,  and  assessed 
the  appellants  to  the  same  according  to  the  rate- 
able value  of  their  property  appearing  in  the  said 
valuation  list. 

5.  The  rate  mentioned  in  the  last  paragraph  was 
duly  published  on  the  26th  May  1878,  and  de- 
mand made  upon  the  appellants  for  payment 
thereof  on  the  28bh  May  1878. 

6.  The  next  meeting  of  the  assessment  com- 
mittee after  the  making  and  publication  of  the 
said  rate  was  held  on  the  12tn  June  1878,  and 
the  next  quarter  sessions  for  the  county  of  Wilts,  < 


hereinafter  called  "  the  July  sessions,"  wore  beld 
on  Tuesday,  the  2nd  July  1878 ;  so  that,  if  it  was 
necessary  again  to  give  the  assessment  committee 
notice  of  objection,  the  appellants  could  nob  have 
given  the  proper  notices  in  order  to  appeal  to  the 
sessions  held  en  the  2nd  July.  Tbe  appellants 
subsequently  to  the  12bh  June  attended  two  meet- 
ings of  the  assessment  committee  by  their  agent 
after  the  publication  and  demand  of  tne  rate  afore- 
said, but  made  no  further  objection  to  the  said 
valuation  list  until  the  31st  July  1878,  when  the 
appellants  gave  notice  of  objection  against  the 
said  valuation  list  to  the  assessment  committee, 
who  on  the  4bh  Sept.  1878,  at  a  meeting  for  hear- 
ing amongst  others  the  said  objections  of  the 
appellants,  refused  to  grant  any  relief  to  the 
appellants. 

8.  The  appellants,  on  the  17th  Sept.  1878,  gave 
notice  to  the  respondents  and  to  the  assessment 
committee  of  their  intention  to  appeal  against  the 
said  poor  rate  to  the  next  quarter  sessions  to  be 
holden  in  and  for  the  county  of  Wilts,  and  in  pur- 
suance of  such  notice  application  was  made  at 
the  Wilts  quarter  sessions  held  on  the  16th  Oct. 
1878,  to  enter  and  respite  the  appeal. 

9.  It  was  objected  on  the  part  of  the  respon- 
dents that  tbe  Court  of  Quarter  Sessions  had  no 
jurisdiction  to  entertain  the  application  to  enter 
and  respite  tbe  said  appeal  on  the  following 
grounds :  (1)  That  the  appellants  ought  to  have 
appealed  to  the  next  quarter  sessions,  i,e.,  the 
next  practicable  sessions  after  the  allowance  and 
publication  of  the  poor  rate,  pursuant  to  17  Geo. 
2,  c.  38.  s.  4.  for  there  was  ample  time  between  the 
28th  May  1878  (the  day  the  rate  was  demanded) 
and  2nd  July  1878  (the  day  of  holding  the  July 
quarter  sessions)  for  the  appellants  to  have  g^ven 
the  twenty-one  days*  notice  to  the  assessment  com- 
mittee as  required  by  sect.  1  of  the  27  &  28  Vict, 
c.  39,  of  their  intention  to  appeal  at  the  next 
quarter  sessions.  (2)  That  the  appellants  having 
objected  to  the  valuation  list  on  the  15th  and 
22nd  May  1878  before  the  assessment  committee, 
and  failed  to  obtain  relief,  had  done  all  the  Legis- 
lature intended  should  be  done  by  the  proviso 
contained  in  the  1st  section  of  the  27  &  28  Yicc. 
c.  39,  and  that  it  was  not  necessary  for  the  appel- 
lants to  go  through  the  same  process  of  object- 
ing again  after  the  first  poor  rate  based  upon  such 
valuation  list  had  been  allowed,  but,  if  still 
aggrieved,  they  Rbould  forthwith  have  given  the 
twenty-one  days'  notice  of  intention  to  appeal  to 
the  July  quarter  sessions,  which  was  the  next 
sessions  after  the  failure  to  obtain  relief,  and  that 
having  failed  to  go  to  such  sessions  they  had  lost 
the  right  of  appeal  at  the  following  October 
quarter  sessions.  (3)  That  if  it  was  necessary 
for  the  appellants  to  renew  their  objection  to  the 
assessment  committee  to  the  valuation  list  after  a 
poor  rate  based  upon  such  list  had  been  allowed 
and  published,  such  objection  should  have  been 
preferred  at  the  meeting  of  the  assessment  com- 
mittee next  after  demand  of  the  rate  on  the  28th 
May  1878  had  been  made,  and  not  deferred  until 
the  31st  July  1878,  after  two  meetings  of  the  com- 
mittee had  been  in  the  meantime  holden. 

10.  The  appellants  contend :  (1)  That  notwith- 
standing their  having  objected  to  the  said  valua- 
tion list  as  aforesaid  before  any  rate  was  made 
upon  the  basis  of  it,  they  had  no  right  of  appeal 
against  the  said  poor  rate  until  they  had  given  to 
the    assessment  committee  notice    of    objection 
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against  the  valuation  list  in  force  in    the   said 
parish  at  the  time  of  the  making  of  the  said  rate, 
and  had  failed  to  obtain  relief  in  the  matter,  and 
that  the  fact    of    the  appellants  haying  stated 
their  objection  to  the  said  valuation  list  to  the 
assessment  committee  before  the  approval  of  the 
said  list  by  the  assessment  committee  did  not 
relieve  the  appellants  from  the  necessity  of  object- 
ing to  the  said  list  after  the  making  of  a  rate  on 
the  basis  of  it  as  a  condition  precedent  to  an 
appeal  against  the  said  rate.    (2)  That  as,  the  said 
rate  was  published  on  the  26th  May  1878,  and  the 
next  meeting  of  the  assessment  committee  was 
held  on  the  12th  June  1878,  it  was  impracticable 
for  the  appellants  ,  if  their  contention  in  the  last 
paragraph  is  correct,  to  appeal  to  the  July  sessions, 
because  a  decision  of  the  assessment  committee 
could  not  be  obtained    in  time  to    enable    the 
appellants  to  give  the  requisite  twenty-one  days* 
notice  of  appeal  prior  to  such  quarter  sessions. 
(3),  That  as  it  was  impracticable  to  appeal  to  the 
July  sessions,  the  appellants  were  not  obliged  im- 
mediately to  object  against  the  said  valuation  list, 
but  that  their  notice  of  objection  given  on  the 
2l8t  July  1878  as  aforesaid  was  sufficient,  and 
that  it  was  not  until  the  assessment  committee  on 
the  4th  Sept.  1878  refused  to  grant  relief  as  afore- 
said, the  appellants  became   entitled    to   appeal 
to  the  sessions  held  on  the  16th  Oct.  1878. 

11.  The  question  for  the  opinion  of  the  court 
is :  Whether  the  Court  of  Quarter  Sessions  were 
right  in  deciding  that  they  had  no  jurisdiction  to 
enter  and  respite  the  appeal  against  the  said  poor 
rate.  If  the  court  shall  be  of  opinion  that  the 
decision  of  the  Court  of  Quarter  Sessions  was 
wrong,  then  the  appeal  is  to  be  entered  and  re- 
spitea  as  asked  for. 

By  27  &  28  Vict.  c.  39,  b.  1 : 

Before  an^  appeal  shall  be  heard  bv  any  special  or 
qu&rter  aessions  against  a  poor  rate  made  for  any  parish 
oontained  in  any  union  to  which  the  Union  Assessment 
Committee  Act  1862  applies,  the  api>ellant  shall  give 
twenty-one  days'  notice  m  writing  previons  to  the  special 
or  quarter  sessions  to  which  such  appeal  is  to  he  made 
of  tne  intention  to  appeal,  and  the  grounds  thereof,  to  the 
assessment  committee  of  such  union,  provided  that  no 
person  shall  be  empowered  to  appeal  to  any  sessions 
against  a  poor  rate  made  in  coniormity  with  the  valua- 
tion list  approved  of  by  such  committee  unless  he  shall 
have  g^ven  to  such  committee  notice  of  objection  against 
the  said  Hst,  and  shall  have  failed  to  obtain  such  reUef 
in  the  matter  as  he  deems  just ;  and  which  objection, 
after  notice  given  at  any  time  in  the  maimer  prescribed 
by  the  said  Act  with  respect  te  objections,  the  committee 
shall  hear,  with  full  power  te  call  for  and  amend  such 
list,  &c. 

B.  E.  Webster,  Q.O.  {Lopes  with  him),  for  the 
appellants,  contended  that,  before  notice  of  appeal 
could  be  given,  the  appellants  must  have  made 
objection  to  the  list  subsequent  to  the  making  of 
the  rate  based  upon  that  list.    He  cited 

Beg.  V.  Qreat  Western  Railway  Cfympany,  L.  Bep.  4 

Q.  B.  323;  20  L.  T.  Bep.  481 ; 
Reg.  V.  The  Justices  of  Derbyshire,  25  L.  T.  Bep.  43 ; 
Reg.  V.  The  Quardians  of  Biggleswade  Uniony  21  L. 

T.  Bep.  494. 

Oharlee,  Q.C.  and  Bavenhill,  for  the  respondents, 
showed  cause  in  the  first  instance,  and  contended 
that  it  was  sufficient  if  objection  were  made  to  the 
list  prior  to  the  appeal,  and  that  being  so,  the 
justices  rightly  decided  that  they  had  no  jurisdic- 
tion to  respite  this  appeal,  which  might  have  been 
made  at  the  July  sessions. 

CocKBUiLN,  C.J. — I  am  of  opinion  that  this  rulo 


moved  for  by  Mr.  Webslier  must  be  refused.    The 
case  all  turns,  no  doubt,  upon  the  modification 
introduced  by  the  1st  section  of  the  27  &  28  Vict, 
c.    39,    of   the  preceding  Act   of   the  25   &   26 
Vict.  c.  103.    Under  the  first  of  those  two  Acts 
of  Parliament  a  party  could  appeal  against  a  rate 
founded  upon  a  valuation  list  approved  by  the 
assessment  committee,  without  having  taken  an 
objection  before  the  assessment  committee  to  his 
assessment  or  the  assessment  of  other  people  upon 
that  valuation  list.    The  new  Act  comes  in  and 
says  that  no  one  shall  appeal  against  a  rate  who 
shall  not  have  givtn  notice  to   the  assessment 
committee,  and  who  shall  not  have  taken  objeo« 
tion  to  the  valuation  list  before  he  appeals  against 
the  rate.    That  is,  no  doubt,  to  a  certain  extent, 
a  salutary  provision,  for  this  reason:  the  purpoao 
of  the  valuation  list  and  the  legislative  oppor- 
tunity given  to  take  exception  to  that  list  was  a 
means  of  preventing  the  expense,  sometimes  very 
considerable  expense,  of  going  to  quarter  sessions 
to  appeal  against  a  rate  and  to  get  relief.    By  the 
alteration  of  the  valuation  list  it  oould  be  ob- 
tained cheaply  and  readily  without  occasion  to 
resort  to  the  more  expensive  process  of  going 
before  the   quarter  sessions  on  appeal.    On  the 
other  hand,  it  being  left  open  to  a  party  to  appeal 
without  having  reconrse  to   the  more  summary 
and  less  expensive  mode  of  obtaining  relief,  the 
Legislature  interposed  and  said,  "You  shall  not 
appeal  against  a  rate  until  or  unless  " — for  that  is 
the  way  I  read  the  statute — "you  have   been 
before   the   assessment    committee,    and    have 
sought   there  the  relief  which  you  may  obtain 
in    this    cheaper  and  easier    mode;  unless   you 
are    defeated    there,    you    shall    not    be    per- 
mitted   to    have   recourse  to   the    more  expen- 
sive   process    of   appealing   against    a    rate    of 
taking  it  to  the  quarter  sessions."    Mr.  Webster's 
contention  is,  that,  although  the  party  deeming 
himself  aggrieved  and  desirous  of  appealing  has 
in  the  first  instance  gone  before  the  assessment 
committee,  and  there  sought  the  relief  which  it 
was  the  object  of  all  this  le^slation  to  make  him 
seek  in  that  easier  form,   instead  of    going  to 
quarter  sessions  to  appeal ;  that,  although  he  has 
been  once  before  the  rate,  as  soon  as  the  rate  in 
made  upon  the  valuation  lists  with  reference  to 
which  his  objection  has  been  already  heard  and 
determined,  he  must  go  again,  and  go  through 
the  very  same  discussion,  in  order  to  be  entitled 
to  appeal  against  the  rate.    Now  that  in  itself 
would  be  a  legislative  absurdity  of  so  striking  a 
character,  that  one  cannot  suppose  the  Ijegislature 
could  have  intended  anything  so  nonsensiooL     It 
desires  that  a  man  shall  go  before  the  assessment 
committee,  and  makes  it  a  condition  of  his  being 
entitled  to  appeal  to  quarter  sessions,  but  never 
could  have  intended  that,  having  done  before  the 
rate  was  made  that  which  the  statute  desired 
he  should  do,  he  shall  be  obliged  to  go  through 
it  over  again  in  order  to  be  entitled  to  bring  his 
appeal  to  quarter  sessions.    I  should  struggle  to 
the  utmost  against  a  conclusion  involving  really 
so  preposterous  an  absurdity  as  that.     But,  says 
Mr.  Webster,  the  court  is  bound  by  its  former 
decision  in  the  OrecU  Western  case,  where  it  was 
held  that,  although  the  valuation  list  is  by  the  Act 
of  Parliament  permanent,  and   need  not  be    re- 
newed in  the  shape  of  a  fresh  valuation  list,  and 
therefore  rate  after  rate  may  be  made  in  succes- 
sion on  the  same  valuation  list,  this  court  held 
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no  doabt  that  between  each  BnocesBive  rate,  if  a 
man  intend  to  appeal  against  a  later  rate,  he  must 
challenge  the  yaloation  list,  although  the  Aot  of 
Parliament  intended  to  make  it  permanent,  and 
that  that  is  oenolnsive  in  the  present  case.  I  own 
that  the  present  discussion  has  somewhat  shaken 
my  confidence  in  the  correctness  of  that  decision ; 
but  it  is  by  no  means  necessary  to  overrule  it  on 
the  present  occasion,  because  the  two  cases  appear 
to  me  to  be  plainly  distinfiruishable.  A  man  may 
not  have  appealea  against  the  first  rate,  he  may 
have  relied  upon  the  opportunity  of  a  fresh  valua- 
tion list  being  made  to  which  he  could  make 
exception,  circumstances  may  have  induced  him 
to  desist  from  presenting  an  appeal  a^inst  the 
first  rate ;  but  when  he  finds  the  valuation  list  is 
kept  in  a  state  of  permanency,  and  he  feels  that 
he  has  been  aggrieved  by  the  first  rate  upon  him, 
he  may  well  sa^,  when  the  second  rate  comes,  **  I 
will  appeal  against  a  rate  founded  on  that  valua- 
tion list."  Then  he  does  not  satisfy  the  exigency 
of  the  Act  of  Parliament,  which  says,  "  You  shall 
not  appeal  unless  you  have  objected  to  the  valua- 
tion list,"  unless  he  object  to  the  list  as  the  list 
upon  which  the  second  rate  has  been  founded. 
That  decision,  as  far  as  it  goes,  is,  or  at  all  events 
may  be,  what  the  Legislature  might  well  be 
thought  to  have  had  in  its  contemplation,  and 
what  I  think  is  essential  to  the  working  out  of 
this  legislation,  that  though  the  valuation  list  is 
by  the  terms  of  the  Act  to  be  permanent  until  a 
new  one  is  made,  jet,  in  order  that  there  may  not 
be  any  appeal  without  objection  being  taken  to 
the  list,  which  might  be  cured  in  that  simple  and 
summary  manner  instead  of  appeal  to  quarter 
sessions  being  resorted  to,  it  is  necessary  to  ap- 
peal for  the  purpose  of  each  successive  rate 
against  the  valuation  list  to  which  exception  not 
only  may  be  taken,  but  must  be  taken.  I  think, 
looking  at  it  in  that  point  of  view,  the  former 
decision  of  the  Court  of  Queen's  Bench  remains 
intact,  and  we  may  give  effect  to  this  legislation 
by  saying,  at  all  events,  where  a  second  rate  is  not 
in  question,  where  yon  are  dealing  with  the  first 
rate  made  after  the  valuation  list  has  been  ap- 
proved, that  the  party  who  has  been  before  the 
assessment  committee  and  has  there  taken  his 
exception  and  has  failed  to  obtain  relief,  is  then  in 
condition  at  once  to  appeal  to  the  next  practicable 
quarter  sessions.  It  is  admitted  that  the  next  prac- 
ticable Quarter  sessions  is  the  one  to  which  the 
appeal  snould  be  made,  and  that  between  the  time 
when  this  valuation  list  was  finally  approved  by  the 
committee  and  the  2nd  of  July,  the  necessary 
period  would  have  elapsed,  and  therefore  the 
quarter  sessions  and  the  one  to  which  the  appeal 
should  have  been  made. 

Lopes,  J. — I  have  nothing  to  add. 

Rule  discharged  with  costs. 
Solicitor  for  the  appellants,  B.  B.  NeUon. 
Solicitors  for  the  respondents,  Bradford    and 
Foote,  Swindon. 
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(Before  Cockbitbn,  C.J.  and  Lopis,  J.) 
Beg.  on  the  prosecution  of   The  Guasdiahs  or 

THE  POOB  07  THE  PAEISH  OP  LbWISHAM   V.  ThB 

London,  Bbighton,  and  South  Coast  Bailwat 

COMPANT.(a) 

Metropolis  Management  Ad  (18  ^  19  Vict.  c.  120), 
ss,  159  and  161 — Baivng — Exemption  of  property 
of  a  particular  naiu^e  from  the  full  rate  ievi&d 
— Particular  parts  of  the  parish  to  be  described 
by  metes  and  oownds^Equal  pound  raie. 

The  London,  Brighton,  and  South  Coast  Bailway 
Company  objected  to  the  rate  levied  u/pon  their 
property  in  L,  parish  on  the  ground  that  a 
district  board  under  the  169ih  section  of  the  Me- 
tropolis  Management  Act  1855  cannot  exempt  or 
order  a  less  rate  to  be  levied  v/pon  different  por^ 
tions  of  a  parish  not  described  or  marked  out  by 
metes  amd  bounds  in  the  precept  ordering  such 
rale  to  be  levied,  which  portions  of  the  parish 
were  in  stkch  precept  described  only  as  all  "  land 
used  as  arable,  meadow,  or  pasture  ground  only, 
or  as  wood  land,  orchard,  market  garden,  hop, 
herb,  flower,  fruit,  or  nursery  ground ; "  and  that 
such  rate  being  described  in  the  precept  as  a 
general  rate,  but  not  being  an  equal  pound  rate, 
was  bad  under  the  161st  section  of  the  said  Act. 

Held  (following  Howell  v.  The  London  Dock 
Company,  8  Ell,  8f  Bl.  212),  that  particular  de- 
scriptions of  property  within  a  parish  may,  under 
the  lb9th  section  of  the  above  Act,  be  relieved  from 
the  full  rate  as  not  being  equally  benefited  with 
the  rest  of  the  pa/rish  by  the  expenditure  of  such 
rate. 

This  was  a  case  stated  by  justices  at  quarter  ses- 
sions under  12  &  13  Yiot.  c.  45,  s.  11.  The 
material  paragraphs  are  the  following : — 

3.  By  sect.  15§  of  the  Metropolis  Management 
Act  1855  (18  &  19  Yict.  c.  120)  it  is  enacted  that. 

Where  it  appears  to  any  vestrv  or  district  board  that 
all  or  any  part  of  the  ezpenBes  for  defraying  which  any 
anm  is  by  snoh  vestry  or  board  ordered  to  be  levied,  have 
or  has  been  incurred  for  the  special  benefit  of  any  parti- 
onlar  part  of  their  parish  or  district,  or  otherwise  nave  or 
has  not  been  inonrred  for  the  equal  benefit  of  the  whole 
of  their  parish  or  district,  such  vestry  or  board  may  by 
any  such  order  direct  the  sum  or  sums  neoessazv  for  de- 
fraying such  expenses,  or  any  part  thereof,  to  be  levied  in 
such  part,  or  exempt  any  part  of  such  parish  or  district 
from  tbe  levy,  or  require  a  less  rate  to  be  levied  thereon, 
aa  the  circumstances  of  the  case  may  require. 

4.  By  the  161st  section  of  the  said  Act  it  is 

enacted  that 

The  overseers  of  the  poor  of  every  parish  to  whom  any 
such  order  as  aforesaid  is  issued,  shall  levy  the  amount 
mentioned  therein  according  to  the  exigency  thereof,  and 
shall  for  that  purpose  make  separate  equal  pound  rates 
upon  their  parish,  or  the  part  thereof  upon  which  any 
sum  specified  in  such  order  is  required  to  be  levied  in  re- 
spect of  each  sum  thereby  ordered  to  be  levied ;  that  is  to 
say,  a  separate  rate  in  respect  of  each  sum  ordered  to  be 
levied  for  defraying  expenses  connected  with  sewerage, 
to  be  called  a  sewers  rate ;  a  separate  rate  in  respect  of 
each  sum  ordered  to  be  levied  for  defraying  expenses  of 
lighting  (where  a  separate  sum  is  ordered  to  be  levied  for 
defraying  such  expenses),  to  be  called  a  lighting  rate ;  and 
a  separate  rate  in  respect  of  each  sum  ordered  to  be  levied 
for  defraying  other  expenses  of  executing  this  Act,  to  be 
called  a  general  rate ;  and  shall  make  such  respective 
rates  of  such  amount  in  the  pound  on  the  annual  value  of 
the  propertv  rateable  as  wul  in  their  judgment,  having 
regard  to  all  circumstances,  be  sufficient  to  raise  the 
sums  specified  in  such  order  ;  and  such  rates  shall  be 
levied  on  the  persons,  and  in  respect  of  the  property,  by 

(a)  Beported  by  A.  H.  Potssb,  Esq.,  Barrister-at-Law. 
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law  rateable  to  the  relief  of  the  poor  in  the  reBpeotiye 
pariflhes,  and  shall  be  assessed  on  the  net  annual  value 
of  snch  property,  aseertiuned  by  tiie  rate  for  the  time 
being  for  the  rehef  of  the  poor. 

6.  The  order  or  precept  upon  which  the  said 
rate  bo  appealed  against  was  levied  was  as 
follows : 

The  Board  of  Works  for  the  Lewiaham  district  oon- 
fftdtnted  by  the  Metropolis  Management  Aot  1855  in 
pnrsnanoe  of  the  provisions  of  the  said  Act,  and  of  the 
Acts  for  amending  and  extending  the  same,  hereby  order 
and  reqnire  the  guardians  of  the  poor  of  the  parish  of 
Lewisham  to  levy  within  the  said  parish  the  sum  of 
11,5241.  for  the  purpose  of  defraying  the  expenses  already 
or  hereafter  to  be  incurred  by  uie  said  board  in  the 
execution  of  the  said  Act  or  Acts,  and  to  pay  the  said 
sum  to  the  London  and  Westminster  Ban£,  &e.,  &c. 
And  it  appearing  to  the  said  board  that  the  expenses  in 
respect  of  which  the  said  sum  of  11,5242.  is  required  are 
not  for  the  e<nial  benefit  of  the  said  parish,  the  said  board 
do  further  order  and  require  that  the  rate  or  rates  to  be 
raised  in  pursuance  of  this  j^resent  precept  shall,  as 
regards  all  such  parts  of  the  said  parish  as  consist  of  land 
used  as  arable,  meadow,  or  pasture  land  only,  or  as  wood 
land,  orchard,  market  garden,  hop,  herb,  flower,  fruit,  or 
nursery  ground,  be  assessed  and  levied  in  [the  proportion 
of  one-fourth  part  only  of  the  net  annual  vsdue  of  such 
land. 

8.  The  parish  of  Lewisham  is  very  extensive  in 
area,  containing  in  the  aggregate  about  5500  acres. 
Of  this  area  a  very  considerable  proportion  is 
covered  with  houses ;  about  3000  acres  are  lands 
under  cultivation,  and  fall  under  the  classes  of 
land  mentioned  in  the  precept.  There  is  also  land 
in  the  parish  used  in  other  ways,  and  rated  at  the 
higher  rate.  The  3000  acres  do  not  lie  together, 
but  are  scattered'  through  the  parish.  The  rate- 
able value  of  the  3000  acres,  according  to  the 
valuation  list,  amounts  to  about  11,000L  The 
total  rateable  value  of  the  property  in  the  parish 
amounts  to  324,0092. 

9.  Throughout  the  said  parish,  all  property, 
wheresoever  situate,  which  consisted  of  lana  used 
as  arable,  meadow,  or  pasture  land  only,  or  as 
wood  land,  orchard,  market  garden,  hop,  herb, 
flower,  fruit,  or  nursery  ground,  was  rated  or 
assessed  in  the  rate  at  2^(2.  in  the  pound,  and  all 
other  property  was  rated  or  assessed  at  lOd.  in  the 
pound  upon  the  net  annual  value  of  such  property 
respectively,  as  ascertained  by  the  rate  for  the 
time  being  for  the  relief  of  the  poor. 

10.  It  was  contended  on  the  part  of  the  London, 
Brighton,  and  South  Coast  EailwayCompany(l)that 
the  said  precept  of  the  Lewisham  District  Board  of 
Works  was  bad  in  law,  inasmuch  as  the  said  dis- 
trict board  have  no  power,  under  the  159th  of  ^q 
Metropolis  Management  Act  1855,  or  obherwiBe,  to 
order  the  said  rate  to  be  levied  in  the  manner 
directed  by  the  said  precept,  and  <*an  only  exempt 
or  order  a  less  rate  to  be  levied  upon  any  parti- 
cular portion  of  a  parish  described  and  marked  out 
by  metes  and  bounds.  (2)  That  the  said  rate  was 
bad  in  law,  inasmuch  as  it  was  not  an  equal  pound 
rate  as  required  by  the  Metropolis  Management 
Act  1855,  sect.  161. 

The  Court  of  Quarter  Sessions  dismissed  the 
appeal. 

Meadows  White,  Q.C.  (PavM  with  him),  for  the 
ffuardians  of  the  parish  of  Lewisham,  maintained 
uiat  the  rate  was  good,  and  that  while  it  was 
indisputably  in  the  discretion  of  the  district 
boara  of  works  to  exempt  local  areas,  it  ^as  not 
necessary  to  describe  in  the  preoept  by  metes  and 
bounds  those  portions  of  a  parish  that  were  to  be 
zempt  or  relieved  from  the  full  rate  to  be  levied. 


It  was  the  intention  of  the  Legislature  that  relief 
Bho!i1d  be  extended  to  those  portions  of  a  pariah 
which  do  not  participate  equally  with  otiiers  in 
the  expenditure  of  the  rate  to  be  levied; 
and  here  the  district  board  have  proceeded 
not  on  the  ground  that  the  portions  relieved 
are  of  a  different  kind  of  property  from  the  rest, 
but  that  a  difference  should  be  made  in  their 
favour  as  not  participating  equally  in  the  benefits 
of  such  rate ;  and  in  coming  to  this  decision  the 
board  have  exercised  a  proper  discretion.  HaweU 
V.  The  London  Dock  Gompawy  (8  Ell.  A  Bl.  212) 
is  to  the  point  and  conclusive  in  this  matter. 

Oppenheim,  for  the  London,  Brighton,  and  Soath 
Coast  Bittilway  Company,  contended  that  it  was 
competent  for  the  district  board  to  exempt  only 
areas  of  considerable  extent,  and  not  certain 
portions  scattered  over  the  parish,  and  such  areas 
must  be  described  by  metes  and  bounds  in  the 
precept,  and  here  the  district  board  have  not  done 
so.  Again  the  precept  of  the  district  board  calls 
this  a  geneial  rate,  and  under  the  161st  section  of 
the  Aot  such  rate  must  be  an  equal  pound  rate ;  but 
the  rate  appealed  against  was  not  an  equal  pound 
rate;  therefore,  on  these  two  grounds,  the  rate  was 
bad.  Howell  V.  The  London  Bock  Company  (uhi  9uv.) 
does  not  apply,  and,  if  it  did,  it  has  been  virtually 
overruled  by  the  remarks  made  by  Erie,  J.  in 
Ueg,  V.  The  Qreat  Western  Railway  Oompcmy 
(Ell.  Bl.  &  Ell.  613). 

CocKBUBN,  C.J. — I  think  this  appeal  must  be 
dismissed,  and  the  order  of  sessions  must  be 
affirmed.  I  confess  that,  upon  the  first  reading  of 
sect.  159  of  the  Metropolis  Management  Act  1B55, 
1  felt  inclined  to  come  to  an  opposite  conclu- 
sion to  that  at  which  1  have  arrived ;  but  this 
court  is  bound  by  its  decision  in  Howell  v.  The 
London  Dock  Company,  In  that  case  the  rate 
had  been  made  uniformly  on  all  the  property 
of  the  dock  company  without  any  difference 
as  to  one  portion  deriving  greater  benefit 
from  the  expenditure  of  the  rate  than  the 
other.  The  court  there  held  that  the  district  ves- 
try should  distinguish  between  the  difference  of 
benefits  derived  from  such  rate  by  the  different 
kinds  and  classes  of  the  property  belonging  to  the 
company.  In  this  case  we  think  that,  without 
distinguishing  the  local  area  and  limit  of  each  par- 
ticular piece  of  agricultural  or  pasture  land  or  of 
market  garden  or  the  like,  the  aistrict  board  may 
in  their  discretion,  under  this  159th  section,  make 
a  distinction  between  different  portions  of  the 
parish  or  district  on  the  ground  that  such  por- 
tions would  not  benefit  equally  with  others  in  the 
rate  so  levied.  There  is  nothing  in  this  case  to 
make  us  distinguish  it  from  HowSX  v.  The  London 
Dock  Company,  or  override  the  latter  case.  The 
decision  in  that  case  is  consonant  with  equity  and 
justice.  There  hate  been  countless  opportunities 
for  the  Legislature  to  amend  and  alter  that  decision, 
but  it  has  not  thought  fit  so  to  do.  We  therefore, 
notwithstanding  the  remarks  made  upon  that 
case  by  my  brother  Erie  in  Beg.  v.  The  Oreai 
Western  Railway  Company,  cannot  take  upon  our- 
selves to  alter  or  override  it. 

Lopes,  J. — I  am  of  the  same  opinion,  and  fior 
the  same  reasons. 

Order  of  sessions  affUrmed. 

Solicitor  for  the  guardians,  8,  Edwards* 
Solicitors  for  the  company,  Norton,  Base,  Nor* 
ton,  and  Brewer, 
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March  15  and  April  5,  1879. 

(Before  Cockbubiv,  O.J.  and  JiCxuos,  J.) 

The  Phabmaciutical  Socibtt  of  Great  BsiTAiir 
V,  The  London  and  Pbovincial  Supply  Asso- 
ciation Limited,  (a) 

APPEAL  PROM  INPEBIOB  COUET. 

Pharmacy  Act  1868  (31  &  32  Vict.  c.  121),  ««.  1,  15 
—-Sale  of  poisons  by  corporation — Oorporaiion 
liable  to  penalty — "  Ferton  "  to  include  corpora' 
tion. 

Any  corporation  whereof  the  members  ore  not  aU 
duly  registered  pharmaceutical  chemists  or 
chemists  or  druggists,  which  shall  sell  or  keep 
open  shop  for  the  retailing,  dispensing,  or  com- 
pounding poisonSf  is  liable  to  ike  penalties  tr»- 
posed  by  the  PharmaGy  Ad  of  1868,  although 
such  business  is  managed  by  a  duly  registered 
chemist  who  is  a  member  of  the  corporation. 

The  defendants  were  a  company  registered  under 
the  Companies  Acts  1862  and  1867.  The  object 
of  the  company  was  to  purchase  or  acquire  the 
trade  or  business  of  a  wholesale  and  retail  grocer 
and  general  warehouseman. 

W.  If.,  who  was  not  a  duly  registered  chemist  with' 
in  the  meaning  of  the  Pharmacy  Act,  was  the 
managing  director.  The  business  of  the  company 
included  a  department  for  the  sale  of  drifts,  and 
Jor  retailing  and  compounding  poisons  vnihin 
the  meaning  of  the  Pharmacy  Acts.  The  business 
of  the  drug  department  was  conducted  by  one 
H.  E.  L.f  a  duly  registered  chemist,  with  two 
duly  qualified  assistants.  H.  E.  L.  was  a 
partner  in  the  company,  but  was  paid  by  salary 
for  superintendina  the  drug  department.  An 
action  was  brought  by  plaintiffs  to  recover  from 
defendants  a  penalty  under  31  ^  32  Vict,  c  121, 
for  having  sold  poisons  in  contravention  of  the 
Act 

Held,  thai  the  plaintiffs  were  entitled  to  recover,  as 
the  intention  of  the  Legislature  was  to  exclude 
all  persons  other  than  the  registered  members  of 
the  PharmacetUical  Society  from  keeping  open 
shop  for  the  compounding  or  retailing  of  poisons. 
ThcU  the  word  "  person  **  in  sections  1  and  15  of 
the  Pharmacy  Act  applies  to  a  corporation  as 
weU  as  to  a  natural  person,  and  therefore  the 
defendants  could  be  sued,  at^  were  liahle  to  pay 
the  penalty  imposed  by  sect.  IB  of  thai  Act. 

This  was  an  appeal  by  the  plaintiffs  from  a  decision 
of  the  judge  of  the  Bloomsbury  Gountj  Court  in 
favour  of  the  defendants  in  an  action  for  a  penalty 
under  the  31  &  32  Vict.  c.  121. 

The    facts   are    set    out  in  the   judgment    of 
Cockbum,  C.J*  below. 

The  Attorney '  General    (Sir  J.  Holker,   Q.C.) 

{Lumley  Smith  with  him)  for  the  plaintiffs. — Prior 

to  1868  any  person  might  keep  a  chemist's  shop 

and    sell   poisons,    but    by    the   Pharmacy  Act 

restrictions  are  imposed  on  the  sale  of  poisons. 

It  requires  that  there  should  be  some  responsible 

person  to  fall  back  upon  in  case  anything  goes 

wrong.    It  is  not  intended  that  an  unqualified 

person  should  conduct  a  business  with  a  duly 

qualified  assistant.    The  proprietor  himself  must 

be  qualified.    The  word  "  person  "  in  sects.  1  and 

15  of  the  Act  is  wide  enough  to  and  does  include 

a  oorporation : 

Coke's  2  Inst.  732 ; 
Maxwell  on  Statates,  292. 

(«)  E«p(»t«sd  by  A.  H.  Fotuib,  Esq.,  Barristor-at-Law. 


An  offence  may  be  committed  by  a  corporation 
(7  &  8  Geo.  4,  c.  28,  s.  14),  and  it  may  be  pro- 
ceeded against : 

Terry  ▼.  The  Brighton  Aquarivm  Compamy,  82  L.  T. 

Bep.  458 ;  L.  Bep.  10  Q.  B.  306 ; 
Beg.  ▼.  Birmingham  and  Oloucestsr  Raihoa/y  Qem* 

pany,  3Q.B.  228; 
Bag.  ▼.  Qreal  North  of  England  Railway  Oon^any, 

7  L.  T.  Bep.  O.  S.  468;  9  Q.  B.  815; 
Qreen  y.  The  General  Omnibus  Compa/ny,  1  L.  T. 

Bep.  95 ;  29  L.  J.  N.  S.  18,  C.  P. 

It  was  the  intention  of  the  Legislature  that  erery 
person  should  be  prevented  from  keeping  an  open 
shop  for  the  sale  of  poisons  unless  such  person  be 
a  duly  qualified  chemist,  but  that  intention  could 
not  possibly  be  carried  out  if  a  oorporation  is 
allowed  to  escape  the  penalties  imposed  by  the 
Act. 

A.  Wills,  Q.C.  (Finlay  with  him)  for  the 
defendants. — There  are  many  passages  in  this  Act 
where  it  cannot  possibly  be  intended  that  the 
word  "  person ''  is  to  include  a  oorporation.  The 
word  person  does  not  naturally  include  a  cor- 
poration at  law.  This  may  be  a  casus  omissus.  If 
the  contention  of  the  Attorney-General  is  correct, 
a  corporation  can  never  carry  on  the  business  of 
a  chemist.  That  might  applv  to  Apothecaries' 
Hall,  but  that  surely  was  not  the  intention  of  the 
Legislature.  7  &  8  Geo.  4,  s.  14,  applies  to  certain 
defined  cases.  That  is  rather  an  argument  to 
show  that,  except  by  Legislative  provision,  a  cor- 
poration is  not  included  in  the  word  person. 


Lumley  Smith  in  reply. 


Our,  adv.  vuU. 


April  25. — The   following  written  judgments 
were  delivered : 

CocKBURN,  C.J. — This  is  an  appeal  from  the 
decision  of  the  judge  of  the  Bloomsbury  County 
Court  in  favour  of  the  defendants  in  an  action  for 
a  penalty  under  the  31  &  32  Vict,  a  121,  for  having 
sold  poison  and  kept  open  shop  for  the  sale  of 
poisons  in  contravention  of  that  Act.  By  the 
first  section  of  the  statute  it  is  enacted  that  it 
shall  be  unlawful  for  any  person  to  sell  or  keep 
open  shop  for  retailing,  dispensing,  or  com- 
pounding poisons,  or  to  assume  or  use  the  title 
"chemist  and  druggist,  or  chemist  or  druggist, 
or  pharmacist,  or  dispensing  chemist  or  druggist 
in  any  part  of  Great  Britain,  unless  such 
person  shall  be  a  pharmacentioal  chemist  or 
a  chemist  and  druggist  within  the  meaning  of  this 
Act,  and  be  registered  under  this  Act."  And  by 
the  15th  section  *'any  person  who  shall  sell  or 
keep  an  open  shop  for  the  retailing,  dispensing, 
or  compounding  poisons,  or  who  shall  take,  use, 
or  exhibit  the  name  or  title  of  chemist  and 
druggist,  or  chemist  or  druggist,  not  being  a  duly 
registered  pharmaceutical  chemist,  or  chemist  or 
druggist,  or  who  shall  take,  use,  or  exhibit  the  name 
or  title  of  pharmaceutical  chemist,  or  pharroaoen- 
tist,  not  being  a  pharmaceutical  chemist,  shall,  for 
every  such  offence,  be  liable  to  pay  a  penalty  or  sum 
of  five  pounds,  and  the  same  may  be  sued  for,  re- 
covered, and  dealt  with  in  the  manner  provided 
by  the  Pharmacy  Act  for  the  recovery  of  penalties 
under  that  Act."  By  the  Pharmacy  Act,  sect.  12, 
the  penalty  recoverable  under  that  Act  is  to  be 
recovered  in  England  or  Wales  '*  by  plaint  under 
the  provision  of  any  Act  in  force  for  the  more 
easy  recovery  of  small  debts  and  demands."  The 
defendants  are  a  company  registered  under  the 
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Companies  Acts  1862  and  1867  as  a  limited  com- 
pany, wich  a  nominal  capital  of  10,0OOZ.,  divided 
into  1000  shares  of  102.  each.  Of  these  one 
William  Maokness  holds  560  shares  fally  paid  up. 
Six  persons  (one  of  whom  was  Henry  Edward 
Longmore)  hold  five  shares  with  27. 10«.  paid  on 
each  share.  Three  persons  hold  one  share  each 
with  21.  lOs.  paid  on  each  share.  The  remaining 
shares  are  unallotted.  The  defendants'^  company 
was  registered  on  the  29th  Jan.  1878,  and  was 
formed  "To  purchase  or  acquire  the  trade  or 
business  of  a  wholesale  and  retail  grocer  and 
general  warehoaseman,"  then  carried  on  by 
William  Mackness  at  113,  Tottenham  Court-road. 
Maokness  is  the  managint;  director  of  the  com- 
pany. He  is  not  a  duly  registered  pharmaceutical 
chemist  or  chemist  and  druggist  within  the 
meaning  of  the  Pharmacy  Act  1868.  Henry 
Edward  Longmore  is  a  pharmaceutical  chemist  or 
chemist  and  druggist  within  the  meanine  of  the 
Act,  but  no  other  snareholder  is  so.  The  business 
of  the  company  is  carried  on,  as  that  of  Mackness 
was  before  the  company  was  formed,  at  113, 
Tottenham -court-road,  and  includes,  amongst 
other  departments  for  the  sale  of  various  goods, 
a  chemist's  and  druggist's  shop  or  drug  depart- 
ment, which  is  an  open  shop  for  the  retailing, 
dispensing,  and  compounding  poisons  within  the 
meaning  of  the  Pharmacy  Act  1868.  Longmore, 
as  has  been  stated,  is  and  at  the  time  of  the 
sale  of  the  poisons  in  question  was  a  duly 
registered  chemist  and  druggist  within  the 
Pharmacy  Act  1868,  and  the  business  of  the  said 
drug  department  was  conducted  by  him  with  the 
aid  of  two  qualified  assistants,  "ne,  with  the  two 
assistants,  attended  regularlyto  the  drug  depart- 
ment, and  to  nothing;  else.  He  and  his  assistants 
were  the  servants  oi  the  company,  and  were  paid 
by  salary  or  wages.  Upon  this  state  of  foots 
the  question  presents  itself  whether  the  defendimt 
company,  as  such,  is  amenable  to  the  penal 
enactments  of  the  statute.  It  was  fully  admitted 
on  the  argument,  nor  could  it  be  contested,  that 
if  this  had  been  an  ordinary  partnership,  the 
individnal  partners,  at  all  events  such  of  them 
as  were  not  qualified  under  the  statute,  would 
have  incurred  the  penalties  it  imposes.  The  in- 
tention of  the  Legislature  appears  clearly  to  have 
been  to  prevent  any  shop  or  establishment 
existing  for  the  sale  of  poisons  except  under 
the  immediate  superintendence  and  control  of 
a  duly  qualified  proprietor.  It  is  not  enough 
that  the  proprietor  employs  a  qualified  person 
to  manage  the  business.  The  master  must 
himself  be  duly  qualified.  Two  parties  could  not 
combine  to  carry  on  the  joint  business  of  grocer 
and  chemist,  though  the  one  attending  to  the 
latter  department  of  the  business  might  be  a 
qualified  chemist.  There  would  be  nothing  to 
insure  in  such  a  case  that  in  the  absence  of  the 
qualified  partner  the  other  might  not  take  upon 
himself  to  act  in  his  stead,  and  thus  the  security 
against  fatal  mistakes  in  the  dispensation  of 
medicines  which  the  statute  was  intended  to  in- 
^ure  might  be  seriously  compromised.  The 
defendants  are  therefore  within  the  scope  of 
ihis  legislation,  the  case  comes  within  the 
eyil  against  which  the  statute  was  intended  to 
provide  a  remedy.  But  they  are  said  not  to  be 
within  the  statute  as  being  an  incorporated  oom- 
[Miny ;  the  main  ground  on  which  this  contention 
rests  being  that  the  Act  in  question,  in  its  pro- 


hibitory as  well  as  its  penal  clauses,  uses  the  term 
"person,"  a  term  which  it  is  contended  cannot 
be  properly  applied  to  a  corporate  body.  The 
objection  thus  founded  on  the  use  of  the  word 
*'  person  "  in  the  penal  clauses  of  the  Act  would 
seem  at  first  sight  to  present  some  difficulty,  but, 
when  the  scope  and  purpose  of  this  legislation 
are  taken  into  account,  the  difficulty  does  not 
appear  to  be  insuperable.  Reliance  was  placed 
by  the  Attorney- General  in  his  arp^ument  iu 
support  of  the  appeal,  on  the  enactment  of  the 
14th  section  of  the  7  &  8  Geo.  4,  c.  28.  that 
whenever  any  statute  relating  to  any  offence, 
whether  punishable  by  indictment  or  summary 
conviction  in  describing  the  offender  or  the 
offence,  uses  words  importing  the  singular 
number  or  the  masculine  gender  only,  it  shall 
be  understood  to  include  several  matters  as  weP 
as  one  matter,  several  persons  as  well  as  ono 
person,  males  as  weU  as  females,  and  bodies 
corporate  as  well  as  individuals,  unless  it  be 
otherwise  specially  provided,  or  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such 
construction.  But  that  Act  is  expressly  confined 
to  proceedings  on  indictment  or  summary  con- 
viction, and  therefore  cannot  apply  here,  where 
the  proceeding  is  by  civil  action.  It  shows  no 
doubt  the  disposition  of  the  Legislature  to  include 
corporations  under  the  general  designation  of 
person  or  individual  in  penal  statutes.  Bat  the 
terms  of  the  Act  will  not  admit  of  its  application 
to  the  present  case.  To  solve  the  question  we 
must  therefore  confine  our  attention  to  the  statute 
itself  on  which  this  action  is  brought.  That  an 
incorporated  company  is  within  the  mischief 
against  which  this  legislation  was  directed  is,  I 
cannot  help  thinking,  quite  obvious.  If  a  com- 
pany, by  reason  of  its  being  incorporated,  is  not 
within  tbe  provision  of  the  Act  and  amenable  to 
its  penalties,  and  effect  is  to  be  given  to  the 
argument  of  Mr.  Wills,  it  necessarily  follows  that 
such  a  company  might  openly  cariy  on  the 
business  of  chemists  and  druggists,  and  sell 
poison  without  a  single  member  (S  the  company, 
even  the  person  emploj^ed  to  conduct  this  portion 
of  their  business,  bemg  qualified.  The  person 
actually  selling  the  poisons  mi^ht  be  amenable, 
and  it  was  probably  with  the  view  to  avoid  this 
that  iu  the  present  instance  a  qualified  peraon 
was  emploved  to  manage  this  department  of  the 
defendants  business ;  but  the  company  employing 
him  would  enjoy  complete  immunity.  A  person 
desiring  to  combine  the  business  of  a  chemist 
and  druggist  with  that  of  a  grocer  would  have 
only  to  get  one  or  two  persons  to  join  him,  pro- 
viding them  with  a  share  or  two,  as  appears  to 
have  oeen  done  in  the  formation  of  this  company, 
and  so  founding  an  incorporated  company  to  set 
the  statute  at  defiance.  It  cannot  be  supposed 
that  the  Legislature  can  have  contemplated  a 
result  so  entirely  at  variance  with  the  policy  and 
purpose  of  the  Act,  or  intended  to  place  incor- 
porated companies  on  a  different  footing  in  this 
respeet  from  that  of  ordinary  partnerships  or  in- 
dividuals. It  is  no  doubt  possible  that,  although 
joint-stock  companies  existed  at  the  time  this 
statute  was  passed,  the  formation  of  such  com- 
panies for  the  purpose  of  continuing  trades 
hitherto  carried  on  singly,  and  anlon^  other 
things  for  that  of  superaading  the  business  of 
the  chemist  and  druggist  to  Uiat  of  the  grocer 
or    provision    merchant,    may   not    have    been 


MAQiStBAT?BS'  CASES. 


m 


Q.B.  DiY.]      Phabmacsutical  SociETT  0.  London  and  Pkov.  Sufplt  Aasociation.        CQ.B.  Diy. 


present  to  the  mindif  of   those   who  framed  and 
passed  the    statute.     Still,  if  the  case,  though 
nnfore^een,    is    within  the   mischief    which    the 
Legislature   had  in    riew,  and  the  enactment  is 
large  enough  to  embrace  it,  without  any  forced 
or  strained  construction  being  put  on  the  language 
of  the  Act,  it  is  our  duty  to  advance  the  remedy 
intended  to  be  afforded.    It  is  true  that  the  term 
used  in  the  Ist  section  of  the  Act  is  a  "  person," 
and  that  ordinarily  speaking  this  word  would  not 
be  applicable  to  a  corporation.     But  when  the 
meaning  and  effect  of  the  enactment  is  looked  at 
without   too   close  an   adherence  to  its  precise 
phraseology,  it  amounts  to  no  less  than  a  general 
prohibition  to  every  one  not  qualified  according  to 
the  Act  from  dealing  in  poisons,  or  carrying  on 
the  business  of  a  chemist  and   druggist.    The 
fallacy  of  the  argument  urged  on  behalf  of   the 
defendants  is  that  it  assumes  that  the  prohibition 
is    addressed    to    individual    persons.      But  the 
provision   being   universal    must    extend   to    all 
persons,  whether  acting  in  an  individual  or  cor- 
porate capacity.     The  defendants,  it  is  true,  ui 
thus  infringing  the  law,  are  not  acting  in  their 
individual  capacity,  and  may  not  (but  on  this  it 
is  unnecessary  to  pronounce  any  opinion)  be  liable 
individually.    But  in  their  aggregate  or  corporate 
capacity  they  are  breaking  the  law,  and  being  in 
the  latter  capacity,  as  weU  as  individually,  wirhin 
the  prohibition,  they  must,  if  capable  of  beiue 
sued,  be   also    amenable    to    the    penalty,    and 
must  for   this  purpose  be  taken  to  be  persons 
within  the  meaning   of  the   statute.    The    fact 
so  strenuously  insisted    on  by  Mr.   Wills,  that 
in  other  sections  of  the  Act  the  word  "  person  '* 
is  applicable  to  individual  persons  only,  and  not 
to  a  corporate  body,  only  tends  to  show  that  the 
adoption  of  the  business  of  chemist  and  druggist 
by  incorporated  companies  like  the  present  was  not 
contemplated  when  the  Act  was  passed.    It  by  no 
means  shows  that  the  prohibition  being  general, 
and  the  mischief  clearly  within  the  statute,  the 
company,  though  as  such  they  may  be  incapable 
of  complying  with  some  of  its  requirements,  as 
for  instance  to  undergo  examination  under  sect.  6, 
ought  not  to  be  held  to  be  within  the  penal  clauses 
of  the  Act,  or  should  be  allowed  openly  to  break 
the  law  under  the  belief  that  they  are  beyond  its 
reach.    In   the  present  case  it  so  happens  that 
a  member  of  the   company,  who    manages  the 
chemical  department  of  its  business  (Mr.  Henry 
Edward  Longmore),  is  a  qualified  chemist.   But  it 
is  not  as  a  member  of  the  company  that  he  so  acts, 
but  as  the  paid  servant  of  the  company.    It  is 
clear  therefore  that  his  being  qualined  will  not 
exonerate  the  other  members  of  the  company  who 
are  not  so.    Nor  would  it  be  otherwise,  even  if  it 
were  as  a  member  of  the  company  that  he  so  acted. 
So  long  as  any  of  the  company  are  disqualified 
the  body  is  disaualified,  and  the  one  who,  though 
himself  qualified,  acts  for  the  body,  becomes  a 
party  to  their  offence,  and  becomes  liable  con- 
jointly with  them.      The  qualified  chemist,  who, 
in  partnership  with    a    grocer,  carried    on    the 
business  of  grocer  and  chemist,  would  be  as  liable 
to  the  statutory  penalty  as  his  unqualified  partner. 
The  County  Court  judge  was  therefore  wrong  in 
holding  that  because  the  chemical  department  of 
the    defendants'    business    was    managed    by    a 
qualified  person  the  defendants  were  not  liable  to 
the  penalty.    Being  thus  of  opinion  that  a  com- 
pany, though  incorporated,  is  none  the  less  within 


the  prohibition  of  the  statute,  I  come  to  the  re- 
maining question  whether  such  a  company  is 
capable  of  being  sued  for  the  penalty  provided  by 
the  15th  section.  Upon  this  point  the  authorities 
referred  to  by  the  Attorney- Ueneral  in  his  arga« 
ment  appear  to  me  to  afford  a  satisfactory  answer, 
although  it  is  true  that  a  corporation  cannot  be 
indicted  for  treason  or  felony.  It  was  established 
by  the  case  of  the  Birmingham  arui  Olouowter 
Railway  Oompany  (uhi  mp.)  that  an  inoor* 
porated  company  might  be  indicted  for  non- 
feasance in  omitting  to  perform  a  duty  imposed 
by  statute  such  as  that  of  making  arches  to  con- 
nect lands  severed  by  the  defendants'  railway. 
It  was  further  held  in  Beg,  v.  The  Qreat  Northern 
of  JiJngland  Railway  Oomfparvy  (9  Q.  B.  315) 
that  an  incorporated  company  could  be  indicted 
for  misfeasance  as  in  cutting  through  and  ob- 
structing a  highway,  though  they  could  not  be 
indicted  for  treason  or  felony,  or  offences  against 
the  person.  In  the  present  instance  we  are  dealing 
not  with  an  indictment  on  information,  but  with 
an  action  in  a  civil  court.  Though  the  sum  to  be 
recovered  is  no  doubt  a  penalty  for  the  infraction 
of  the  statute,  the  means  to  be  resorted  to  for 
its  recovery  are  of  a  purely  civil  character.  If 
a  corporation  can  be  indicted  for  misfeasance,  I 
am  wholly  at  a  loss  to  see  why  it  may  not  be  pro- 
ceeded against  in  a  civil  suit  for  the  recovery  of  a 
penalty  which  it  has  incurred  by  disobedience  to 
a  statutory  prohibition.  I  am  therefore  ot  opinion 
that  this  appeal  must  be  allowed,  the  decision  of 
the  late  judge  of  the  County  Court  reversed,  and 
judgment  entered  for  the  plaintiffs. 

Mellob,  J.  —  I  have  come  with  considerable 
hesitation  to  the  condnsiou  that  our  judgment 
should  be  for  the  plaintiffs,  and  that  both  questions 
submitted  to  us  must  be  answered  in  their  favour. 
I  was  tor  seme  time  inclined  to  think  that  the 
circumstances  of  the  defendants'  case  were  not 
within  the  contemplation  of  Parliament  when  the 
Pharmacy    Act    1868    was    passed,    and    that, 
although  clearly  within  the  mischief  intended  to 
be  provided  against,  words  sufiSciently  compre- 
hensive had  not  been  used  in  framing  the  Act  to 
include  the  acts  of  the  defendants,  and  that  con- 
sequently it  became  a  cobub  omissus,    A  fuller 
consideration  of  the  provisions  of  the  Act  31  &  32 
Vict.  c.  121,  has  however  brought  me  to  the  same 
conclusion  as  that  expressed  by  my  Lord  Chief 
Justice  in  his  judgment  in  this  case.    I  think  the 
great  object  of  the  Legislature  was  to  prevent  the 
sale  of  poisonous  or  dangerous  drugs  by  persons 
not  qualified  by  skill  or  experience  to  deal  m  such 
commodities.    It,  therefore,  proposed  to  form  into 
one  association  all  persons  who  for  the  future 
should  alone  be  deemed  qualified  to  deal  in  the 
same,  and  who  should  be  registered  under  the  pro- 
visions of  the  Act  which  we  are  now  consideime. 
It  accordingly  provided  for  the   interests  of  cJl 
chemists  and  druggists  who  had  been  in  business 
as  such  previously  to  the  passing  of  the  Act ;  but . 
with  rei^rd  to  the  future  it  made  careful  provision 
for  the  examination  and  registration  of  all  persons 
who  should  in  future  form  the  only  qualified  body 
of  persons  who  should  be  permitted  to  keep  open 
shop  for  the  retailing  or  compounding  of  poisons ; 
and  I  now  think  that  the  sections  are  really,  when 
carefully  considered,  only  the  provisions  regulating 
the  steps  which  in  future  are  to  be  taken  by  all 
persons  who  desire  to  obtain  the  privilege   o 
keeping  open  shop  and  retailing,  dispensing,  or 
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componndiiig  the  poisonous  drugs  in  question, 
and  who,  upon  being  registered  as  pharmaoeutical 
chemists,  or  ohemists  and  drnggists,  within  the 
provisions  of  the  Act,  will  begome  qualified  so  to 
do.  To  incorporate  each  a  society,  and  to 
give  to  its  members  in  future  the  sole  privilege 
of  keeping  open  shop  as  chemists,  or  chemists 
and  druggists,  for  the  sale  or  dispeuEing  or  com- 
pounding poisons,  rendered  it  necessary  to  pro- 
hibit all  other  persons,  not  so  registered  or 
Qualified,  from  keeping  open  shop  or  retailing, 
oispensing,  or  compounding  sach  dregs  for  sale, 
and  from  assuming  the  title  of  pharmaceutical 
chemist  or  chemist  and  druggist ;  and  therefore, 
whilst  one  set  of  sections  are  qualifying,  and  in- 
tended to  regulate  for  the  future  the  mode  in 
which  persons  should  become  qnalified  as  members 
of  the  association,  and  to  provide  for  the  govern- 
ment of  the  bodv  incorporated,  sections  1  and 
15  of  the  Act  which  contain  the  prohibitory  words, 
upon  the  meaning  of  which  we  have  to  decide, 
have  an  entirely  distinct  effect.  The  object  of 
those  sections  is  absolutely  to  prevent  the  danger 
assumed  to  be  likely  to  arise  to  the  public  by 
keeping  open  shop  for  the  retailing,  dispensing, 
or  compounding  poisons  bv  any  persons  not  being 
Qualified  pharmaceutical  chemists  or  chemists  and 
oruggists,  and  the  intention  and  scope  of  those 
sections,  and  the  seneral  objent  of  the  Act,  is 
absolutely  to  exclude,  from  the  time  of  the  passing 
of  the  Act,  all  persons  other  than  the  registered 
members  of  the  Pharmaceutical  Society  from 
keeping  open  shop  or  retailing,  dispensing,  or 
compounding  poisons.  Now,  before  the  passing 
of  the  Act  1868  all  persons,  whether  ''  natural 
persona"  or  "artificial  persons,"  constituted  by 
incorporation  for  trading  purposes,  might,  either 
as  inaividuals  or  as  a  corporation,  have  kept  open 
shops  and  retailed,  dispensed,  or  compounded 
poisons.  It  was  essential,  therefore,  to  the 
effectuating  the  objects  of  the  Act,  that  all  per- 
Bans,  whether  natural  or  artificial,  should  for  the 
future  be  prevented  from  dealing  as  before  in 
the  prohibited  matters;  and  the  cases  cited  by 
the  Attorney- General  in  his  argument  show  that 
an  incorporated  company  may  commit  an  offence 
either  of  non  feasance  or  misieasance,  and  may  be 
punished  by  indictment  for  the  same  as  if  the  Act 
had  been  acne  by  a  natural  person.  We  mav 
well,  therefore,  interpret  the  word  person  with 
sections  1  and  15  bo  as  to  include  not  only  any 
natural  person,  but  any  artificial  person  created 
by  the  law,  which  would  be  capable  of  committing 
the  offence  referred  to  in  the  15th  section,  and  we 
are  authorised  upon  the  principleof  decided  cases  to 
sa^  not  only  that  the  "offence"  has  been  com- 
mitted b;]|r  the  defendants,  but  thac  they  are  liable 
to  be  punished  for  it  under  the  provision  of  the 
15th  section. 

Judgment  for  plaintiffs. 

Solidtors  for  plaintiffs,  Fluos  and  Oo. 
Solicitors  for  defendants,  Orothch  and  Spencer, 


Thursday,  May  15,  1879. 
(Before  Gockbusit,  C. J.,  Mslloe  and  Lush,  JJ.) 

EeG.    «.  MiLLEDGS  AND  OTHEBfi,  JustioCS  oC    Wcy- 

mouth.  (a) 

Jusiiee  of  the  peace — Disqualificaiion — Intereet  in 
matter  to  he  adjudicated  wpon — Justice  a  miCmber 
of  urban  sanitary  authority — Publie  HeaUk  Ad 
1875  (88  ^  39  Vvd.  e.  55),  s.  25a 

The  Local  Board  of  Health  for  the  borough  of  Wey- 
mouth  instituted  a  prosecution  under  the  Publie 
Health  Act  1875,  a>gainst  the  appellants  for  a  nui' 
sance  committed  by  them,  and  they  were  convicted 
on  a  summons  by  the  justices  sitting  in  petty 
sessions.  Three  members  of  the  town  council,  and 
as  such  members  of  the  urbcm  sanitary  atUhority, 
sat  at  the  trial  in  their  capacity  as  justices  of  the 
peotce,  and  took  part  in  the  eoi^nction  of  the 
appellants.  The  appellants  moved  for  a  eer- 
ttorari  to  quash  the  conviction  on  the  ground 
that  three  of  the  justices  who  adjudicated 
on  the  summons  were  members  of  the  local 
authority  that  ordered  the  prosecution,  and  so 
disqualified  because  of  their  interest  in  the  prO' 
ceedings ;  and  thai  therefore  the  convietion  was 
bad. 

Held,  thai  the  contiiction  was  bad,  as  those  iustices 
who  had  taken  part  in  the  proceedings  which  led 
to  the  prosecution  of  the  a'ppellants  were  die* 
qualified  by  their  interest  tn  the  matter  from 
sitting  at  the  hearing  of  the  summons. 

This  was  a  rule  to  show  cause  why  a  eertiorari 
should  not  issue  to  bring  up  for  the  purpose  of 
quashinff  it  a  conviction  made  by  the  jusdces 
for  the  oorough  of  Weymouth  sitting  in  petty 
sessions. 

It  appeared  that  there  was  an  alleged  nuisance 
committed  by  the  appellants  with  referanoe  to 
certain  timber  pounds ;  and  a  representation  with 
respect  to  this  nuisance  was  nude  to  the  Local 
Grovemment  Board,  and  they  in  turn  communi- 
cated with  the  local  urban  sanitary  authority 
of  Weymonth,  and  desired  them  to  abate  the 
nuisance;  and  that  they  would  approve  of  any 
measures  undertaken  in  that  behalf.  Thereupon 
a  meeting  of  the  toivn  council  as  the  local  urban 
sanitary  authority  of  the  boroagh  was  convened« 
and  they  passed  a  resolution  that  an  inquiry  should 
be  made  into  the  alleged  nuisance,  and  a  report 
made  to  them.  On  the  receipt  of  that  report  they 
took  out  a  summons  against  the  appellants.  Three 
members  of  the  town  council  were  justices,  and 
sat  on  the  bench  when  the  summons  was  heard. 
The  section  on  which  the  respondents  relied  was 
the  258th  of  the  Public  Health  Act  1875  (38  A  39 
Vict,  a  55). 

No  jnstioe  of  the  peace  shall  be  deemed  incapable  of 
acting  in  caeea  arising  under  this  Aot  by  reason  of  his 
being  a  member  of  any  local  anthority,  or  by  reason  of 
his  being  as  one  of  several  ratepayers  or  as  one  of  any 
other  class  of  persons  liable  in  common  with  the  others  to 
contribute  to  or  be  benefited  by  any  rate  or  fund,  oat  of 
which  any  expenses  inconed  by  such  aathori^  are  under 
this  Act  to  be  defrayed. 

Pitt  Lewis  showed  cause. — ^The  three  magis- 
trates were  really  not  interested  in  the  matter; 
they  took  no  part  in  the  discussion  at  the 
meeting  at  which  proceedings  against  the  ap- 
pellants were  directed  to  be  taken.  They  hid 
no  animus  against  the  appellants,  but  were  per- 

(a)  Reported  b?  ▲.  H.  Fotsir,  £mi.«  Bsnister«i.lAw. 
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formiDg  a  pablio  duty ;  thej  oould  not  help  them- 
selves ;  as  members  of  the  town  council  they  had 
to  cariT  out  the  directions  of  the  Local  Grovern- 
ment  Board.  Again,  they  are  not  incapacitated 
from  sitting  as  justices,  because  the  258th  section  j 
of  the  38  &  39  Vict.  c.  55  provides  for  such  a  j 
case  as  this.  If  the  contention  of  the  appellants 
were  to  stand,  the  effect  would  be  that  a  town 
oounoiUor  who  happened  to  be  on  the  commission 
of  t  he  peace  would  be  obliged  to  retire  from  the 
room  whenever  such  a  question  as  this  came  up 
Tqt  discussion. 

ChanneU,  in  support  of  the  rule,  was  not  called 
upon. 

OocKBUBK,  C.J. — In  this  case  it  appears  that 
three  of  the  magistrates,  who  adjudicated  upon  the 
summons  issued  against  the  appellant,  and  con- 
victed them,  were  members  of  tne  town  council  of 
Weymouth,  and  in  virtue  of  that  office  members  of 
the  local  sanitary  authority  for  that  borough,  and 
so  parties  to  the  resolution  to  prosecute  the  appel- 
lants. They  therefore  assumed  the  double  rdle 
of  prosecutors  and  judges  in  their  own  cause. 
Mr.  Pitt  Lewis  urged  upon  us  that  these  gentle- 
men could  not  help  prosecuting;  the  answer  to 
that  plea  is,  they  were  not  obliged  to  sit  at  the 
hearing  of  the  case;  and  there  were  plenty  of 
magistrates  whose  services  were  available  for  the 
trial  of  the  case,  without  having  recourse  to 
those  who  had  participated  in  bringing  about 
the  matter  on  which  they  were  called  upon  to  pass 
their  judgment.  If  the  three  gentlemen  had  not 
sat  or  taken  any  part  in  the  hearing  it  would 
have  been  otherwise.  In  that  case  the  pro- 
visions of  the  Public  Health  Act  would  apply. 
That  enactment  certainly  does  not  warrant  a 
person  sitting  as  a  judge  in  a  cause  in  which  he 
IB  a  prosecutor.  Althoup^h  it  mav  be  that  a  man 
sitting  as  judge  in  a  prosecution  which  he  has 
ordered^  and  arranged  may  not  consciously 
feel  prejudiced,  but  may  even  oring  his  mind  un- 
prejudiced and  unbiassed,  to  consider  the  case 
impartially;  yet  the  public  inconvenience,  ques- 
tionable policy,  and  unseemliness  of  a  prosecutor 
sitting  as  judge  in  his  own  cause,  and  its  opposed- 
ness  to  ail  our  received  notions  of  right  and 
wrong,  and  of  justice  and  injustice,  make  us  hold 
that  this  conviction  should  bo  quashed.  The 
gentlemen  in  question  need  not  have  sat  on  the 
bench,  or  the  urban  sanitary  authority  might 
have  allowed  a  private  prosecution  to  have  issued, 
but  the  latter  aid  not  so  think  fit.  and  the  former 
did  not  refrain  from  sitting;  therefore,  for  the 
reasons  I  have  adduced,  I  think  this  conviction 
bad,  and  the  rule  for  a  certiorari  must  be  made 
absolute. 

Mbllob  and  Lush^  JJ.  concurred. 

Bute  absolute. 

Solicitors  for  the  appellants,  Combe  and  Wain* 
Wright 

Solicitors  for  the  respondents,  F.  /.  and  G,  F, 
Braikenridge, 


EX?HEQUEIl     DIVISION. 

Wednesday,  July  2, 1879. 

(Before  Kbllt,  C.B.  and  Stephen,  J.) 

Maltov  Ubbak  Sanitabt  Authobitt  (apps.)  v. 
Malton  Fabmbbs'  Manube  and  Tbading  Com- 
PANT  (resps.).  (a) 

Public  Health  Act  1875 — Offensive  trades— Nuisance 

— Injv/ry  to  Jiealth. 

The  Public  HeaUh  Act  1875  (38  #*  39  Vict  e.  56), 
sect,  114,  provides  that  the  urban  authority  shall 
direct  a  oompHint  to  be  made  before  a  justice  where 
**  any  manufactory,  building,  or  place  used  for  any 
trade,  business,  process,  or  manufacture  causing 
effluvia  is  certified  ,  ,  ,  by  their  medical  officer  of 
health  ,  ,  .  tobea  nuisance,  or  injurioiu  to  the 
health  of  any  of  the  inhalntants  of  the  district," 
and  thai  "  if  it  appears  to  the  court  thai  the  busi^ 
ness  carried  on  by  the  person  complained  of  is  a 
nuisance,  or  causes  any  effluvia  which  is  a 
nuisance  or  injurious  to  the  health  of  any  of  the 
inhabitants  of  the  district,  and  unless,"  ofc.  .  .  . 
"  the  person  so  offending  .  .  .  shall  be  Uahle  to 
a  penalty,"  ^c. 

The  respondents,  whose  business  had  been  certified 
by  the  appellants*  medical  officer  to  be  a  nuisance, 
and  who  were  charged  under  this  section  in 
respect  of  their  manufactory  of  artificial  manures, 
were  proved  to  have  caused  offensive  effluvia, 
which  materially  interfered  with  the  comfort  and 
enjoyment  of  tne  inhabitants  in  the  streets,  and 
penetrated  into  some  of  the  houses.  By  one  wit- 
ness  certain  cases  of  nausea  and  vomiting  were 
attributed  to  them;  while  evidence  was,  on  the 
other  hand,  given  thai,  though  the  Muvia  might 
make  sick  persons  worse,  they  would  probably  do 
no  permanent  injury  to  health. 

Held,  that  the  effliAvia  in  question,  being  proved 
to  interfere  with  the  contort  aitd  enjoyment  of 
the  inhabitants,  constituted  a  "  nuisance  "  urithin 
the  Tneaning  of  the  llith  section  of  the  Act,  and 
thai  they  were  moreover  "  injurious  to  health " 
within  the  meaning  of  that  section. 

Per  Stephen,  J.:  It  is  not  necessary,  in  order  to 

bring  a  nuisance  within  this  section,  to  prove 

injury  to  health. 
The  ease  of  The  Great  Western  Bailway  Company 

V.  Bishop  (L.  Bep,  7   Q.  B.  550  and  41  X.  /. 

N.  8. 120,  M.  C.)  considered. 

Case  stated  by  justices  of  the  East  Biding  division 
of  the  coanty  of  York,  under  20  A  21  Vict.  o.  43. 

A  complaint  was  preferred  by  the  appellants 
against  tne  respondents,  under  sect.  114  of  the 
Public  Health  Act '1875  (38  &  39  Vict.  o.  55), 
charging  that  the  respordents,  being  the  occupiers 
of  a  certain  manufactory,  building,  or  place  for 
boiling,  burning,  or  crushing  bones,  or  used  for 
a  certain  trade,  Dusiness,  process,  or  manu.^acture, 
causing  effluvia,  to  wit,  the  process  or  manufacture 
of  manures  carried  on  by  tue  renpondents,  within 
the  appellants'  district,  did  unlawfully  carry  on 
the  said  trade,  business,  process,  or  manufacture 
of  manures,  and  of  boiling,  burning,  or  crushing 
bones,  or  some  or  one  of  such  trades,  businesses, 
processes,  or  manufactures,  so  as  to  be  a  nuisance, 
or  80  as  to  cause  an  effluvium  which  was  a 
nuisance,  or  injurious  to  the  health  of  the  inhabi- 
tants of  the  said  district,  contrary  to  the  Public 
Health  Act  1875.  Upon  the  hearing  the  complaint 

(a)  Beportod  l^  W.  Wxllb,  Es^  Baxristar4it-Lftw. 
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of  that  word,  yet  nnder  the  pFovisions  of  the 
Pablic  Health  Act  1875,  and  on  the  anthority  of 
the  oase  quoted,  it  was  necessary  to  prove  that 
the  nnisance  was  moreover  injorioos  to  health; 
and,  considering  that  this  was  not  satisfactorily 
proved,  they  dismissed  the  complaint,  bat  without 
costs ;  and  at  the  instance  of  the  appellants  stated 
this  case. 

If  the  conrt  should  consider  that  it  was  not 
necessary  for  the  appellants  to  prove  that  the 
nuisance  caused  by  the  effluvium  was  also  injurious 
to  the  health  of  the  inhabitants  of  the  district ; 
or,  considering  it  necessary,  should  be  of  opinion 
that  the  appellants  sufficiently  proved  the 
effluvium  to  be  "  injurious  to  health  '  within  the 
meaning  of  the  statute,  the  case  was  to  be  remitted 
to  the  justices  for  rehearing.  If  the  court  should 
be  of  a  contrary  opinion,  the  complaint  should 
stand  dismissed,  and  the  decision  of  the  justices 
be  confirmed. 

The  114th  section  of  the  Public  Health  Act  of 
1875  (38  &  39  Yiot.  c.  55),  so  far  as  it  is  material 
to  this  case,  is  as  follows : 


dismissed,  but  without  costs,  subject  to  the 
statement  of  a  case  for  the  opinion  of  the  court. 

It  was  proved  that  the  respondents  were  the 
occupiers  of  certain  buildings,  in  which  the  pro- 
cess or  manufacture  of  artificial  manures  (includ- 
ing bone  manures  and  the  dissolving  of  bones  and 
coprolites  with  sulphuric  acid,  but  not  the  boiling 
or  bumine  of  bones),  was  extensively  carried  on, 
and  that  during  the  process  of  manufacture,  or 
whilst  the  hot  product  was  being  moved  after 
manufacture,  or  from  the  'storage  of  material, 
effluvia  were  thrown  off  in  large  quantities,  a  con- 
siderable portion  of  which  escaped  from  the  build- 
ings, and  had  been  from  time  to  time  on  certain 
occasions  (but  not  continuously),  according  to  the 
direction  of  the  wind,  blown  or  carried  into  some 
parts  of  the  town  forming  the  appellants'  district ; 
and  that  numerous  complaints  had  been  made  of 
a  nnisance  arising  therefrom  to  the  inhabitants. 
It  was  also  proved  that  the  medical  officer  of 
hf^alth  for  the  district  had  certified  to  the  appel- 
lants, under  the  provisions  of  the  114th  section  of 
the  Public  Health  Act  1875,  that  the  building  or 
place  occupied  by  the  respondents,  being  used  for 
the  purposes  aforesaid,  and  for  the  carrying  on  of 
a  trade,  business,  process,  or  manufacture,  causing 
effluvia,  was  a  nuisance,  and  injurious  to  the 
health  of  the  inhabitants  of  the  district. 

The  evidence  on  behalf  of  the  appellants  showed 
that  the  effluvium  was  offensive,  ana  had  materially 
interfered  with  the  comfort  and  enjo3rment  of  the 
inhabitants  in  the  streets  of  the  town,  and  at  the 
Malton  station  of  the  North-Eastern  Eiailway 
Company  (the  works  being  situate  about  two 
hunored  yards  from  the  latter  place),  and  that 
such  effluvium  penetrated  into  some  of  the  houses 
within  the  said  district,  causing  the  inhabitants  to 
close  their  windows ;  and  in  one  or  two  instances 
nausea  and  vomiting  were  attributed  to  it.  The 
appellants'  principal  medical  witness  did  not 
think  there  was  anything  in  the  vapours  to  make 
the  witness  who  attributed  vomiting  to  them  sick; 
but  the  medical  officer  of  health  adhered  to  the 
statement  in  his  certificate  that  the  works  caused 
a  nuisance  and  an  effluvium  which  was  injurious 
to  health.  Other  medical  men,  however,  also 
called  by  the  appellants,  whilst  giving  it  as  their 
opinion  that  the  effluvium  might  maxe  sick  people 
worse  and  cause  nausea,  yet  did  not  think  any 
permanent  injury  to  health  would  arise  there- 
from. 

It  was  contended  by  the  respondents  that  this 
was  not  a  nuisance  within  the  meaning  of  the 
Public  Health  Act  1875,  because  to  he  so  it  must 
be  proved  to  be  injorious  to  health  ;  and  that,  as 
the  medical  evidence  given  on  behalf  of  the  appel- 
lants had  failed  to  prove  this,  the  justices  had  no 
summary  jurisdiction  in  this  case  under  the  ll4th 
section  of  the  Public  Health  Act,  and  they  relied 
on  the  case  of  Tfee  Great  Western  Baihoay  Com- 
pany V  Bishop  (L.  Rep.  7  Q.  B.  550 ;  41  L.  J .  N.  S. 
120.  M.  p.). 

It  WAS  contended  by  the  appellants  that  the 
jnstices  had  summary  jurisdiction  under  sect  114 
]f  the  business  carried  on  was  a  nuisance,  or  caused 
effluvia  which  was  a  nuisance,  and  that  it  was 
not  necessary  to  prove  the  same  to  be  injurious  to 
health. 

The  justices,  on  the  above  contention  and  evi- 
dence, without  the  respondents  having  called  any 
witnesses,  held  that,  although  the  appellants  had 
proved  a  nuisance  to  exist  in  the  ordinary  sense 


Where  any  oandle-houBe,  meltiBff-hoTiBe,  meltin^-plaoe, 
or  soap  house,  or  any  slanghter-nonae,  or  anjjr  bmldin^ 
6r  place  for  boiling^  offal  or  blood,  or  for  boihnff,  bnni- 
ing,  or  omshing^  bones,  or  any  mannfactory,  bnildiiig,  or 

?moe  used  for  any  trade,  business^  process,  or  mami- 
actnre  oansing^  efBnvia,  is  certified  to  any  urban 
authority  by  their  medical  officer  of  health,  or  l^  any 
two  legally  qualified  medical  practitioners,  or  by  any 
ten  inhabitants  of  the  district  of  such  urban  anthority, 
to  be  a  nuisance  or  injurious  to  the  health  of  any  of  i£e 
inhabitants  of  the  district,  such  urban  authority  shall 
direct  complaint  to  be  made  before  a  justice,  who  may 
summon  the  person  by  or  on  whose  behalf  the  trade  ae 
complained  of  is  carried  on  to  appear  before  a  oonrt  of 
summary  jurisdiction. 

The  court  shall  inquire  into  the  complaint,  and,  if  it 
appears  to  the  court  that  the  business  carried  on  hj  the 
person  complained  of  is  a  nuiiance,  or  causes  any  emuvia 
which  is  a  nuisance,  or  injurious  to  the  health  of  any  of 
the  inhabitants  of  the  district  .  .  .  the  person  so  offend- 
ing shall  be  liable  to  a  penaliy,  &o. 

Herschell,  Q.O.  for  the  appellants. — ^There  are 
two  questions  to  be  considered :  first,  whether  on 
the  right  construction  of  the  Public  Health  Act 
the  respondents  are  liable  under  it  for  any  nui- 
sance unless  it  be  injurious  to  health ;  secondly, 
whether  that  only  is  rightly  deemed  injurious  to 
health  which  makes  people  in  good  health  per- 
manently unwell.  The  group  of  sections  com- 
mencing with  the  91st  and  dealing  with  nuisances 
are  distinct  from  the  group  which  deals  with 
offensive  trades,  the  112th  and  following.  The 
first  group  deals  with  matters  immediately  affect- 
ing the  health  of  people,  and  the  word  nuisance 
may  well  have  there  a  somewhat  different  mean- 
ing to  that  attached  to  it  in  the  sections  relating 
to  offensive  trades,  which  have  ^  distinct  scope 
and  object ;  and  the  nature  of  the  matters  with 
which  these  latter  sections  deal  must  regulate  the 
interpretation  of^he  word  as  used  in  them.  It 
is  clear  that  the  nuisance  complained  of  comes 
within  the  scope  of  these  sections,  and  that  the 
respondents  are  liable.  The  case  of  The  Greed 
Western  Railway  Company  v.  Bishop  (L.  Rep.  7 
Q.  B.  550 ;  41  L.  J.  N.  8. 120.  M.C.).  which  will  be 
cited  for  the  respondents,  would  be  in  point  if  the 
question  arose  under  the  91st  section  of  the  Act; 
but  under  the  114th  I  submit  that  it  is  irrelevant. 
(See  Passey  v.  Oxford  Local  Board,  in  the  Q.  B. 
Div.  reported  in  the  Times,  8th  May,  1879.)  But, 
further,  I  say  that  it  cannot  be  successfully  con- 
tended that  that  alone  is  injurious  to  health  which 
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makes  people  who  are  well  permaneDtly  ill,  and 
that  temporary  nausea  is  of  no  acoonnt ;  efflavia 
which  make  sick  people  worse,  as  these  are  proved 
to  do«  must  be  considered  injurioas  to  health. 

CavCf  Q.C.  for  the  lespondents. — ^The  decision 
of  the  magistrates  was  right  on  both  grounds. 
The  sections  in  question  correspond  to  those  in 
the  Act  of  18  &  19  Yict  o.  121,  on  which  the  case 
of  The  QrecU  Western  BatUoay  Company  v.  Bishop 
(L.  Rep.  7  Q.  B.  660 ;  41  L.  J.  N.  8.  120,  M.  0.) 
was  decided.  The  word  nuisance  cannot  receive 
two  meanings  in  the  same  Act  of  Parliament, 
when  its  coUocation  and  the  synonym  with  which 
it  is  coupled  are  the  same.  The  scope  of  the  Act 
must  determine  the  limitation  and  construction  to 
be  put  on  the  word.  The  ordinary  power  of  pro- 
ceeding by  indictment  for  nuisance  is  not  limited ; 
the  summary  powers  given  by  the  Act  are  limited. 
Sects.  112  and  113  deal  with  the  establishment  of 
offensive  trades  or  manufactures  in  the  future ;  in 
«ect.  114,  which  deals  with  those  already  esta- 
blished, the  word  "  offensive  "  does  not  occur,  nor 
•does  the  word  "  nuisance  ^  stand  alone.  The  case 
•of  the  railway  company  against  Bishop,  which  has 
been  cited,  was  decided  in  1872.  The  framers  of 
this  Act,  with  that  decision  before  them,  have 
deliberately  used  similar  language  to  that  of  the 
former  statute.  Why,  if  a  different  construction 
were  intended,  did  the^  not  employ  different 
words,  or  sive  a  different  interpretation  P  Further, 
I  submit  that  to  be  injurious  to  health  a  thing  must 
be  injurious  to  persons  in  an  ordinary  state  of 
health.  Everything  which  injuriously  affects  the 
health  of  an  invalid  cannot  be  deemed  injurious  to 
health. 

Kellt,  G.B. — We  should  be  wrong  to  put  such 
«  construction  on  the  statute  as  would  put  an 
undue  restriction  on  traders  carrying  on  useful 
businesses.  But  we  must  be  governed  by  the 
words  of  the  114th  section  on  which  our  decision 
must  turn.  Nothing  can  be  clearer  than  that  the 
statute  meant  to  deal  with  trades  of  the  same 
description  as  that  complained  of.  Now,  the  words 
of  sect.  114  are,  "  any  of  the  inhabitants  "  of  the 
district.  The  question  is,  whether  this  effluvium 
is  a  nuisance,  or  carried  on  so  as  to  be  injurious 
to  the  health  of  any  of  the  inhabitants.  It  is 
•evident,  I  think,  that  it  is  a  nuisance  and  dis- 
agreeable to  many  of  the  inhabitants ;  and  I  think 
that  it  is  clear  that  any  effluvium  caused  b^  means 
of  this  kind  that  has  the  effect  of  making  anj 
persons  who  happen  to  be  sick  wo^se,  as  this  is 
proved  to  do,  comes  within  the  terms  of  this  sec- 
tion. The  words  of  the  Act  are,  "  a  nuisance,  or 
injurious  to  the  health  of  any  of  the  inhabitants 
of  the  district."  It  is  clear  that  the  effluvia  in 
question  do  seriously  affect  certain  of  the  inhabi- 
tants of  the  district,  and  I  hold  that  effluvia 
havinff  such  an  effect  are  injurious  to  health.  The 
case  therefore  must  go  back  to  the  magistrates, 
with  our  directions  to  this  effect. 

Stephen,  J. — There  are  two  questions  before  us. 
The  first  is  this  :  Was  it  necessary  for  the  appel- 
lants to  prove  injury  to  health?  I  answer,  no. 
It  WHS  sufficient  to  prove  that  this  manufactory 
causing  effluvia  was  so  conducted  as  to  be  a 
nuisance,  whether  injurious  to  health  or  not.  In 
other  words,  the  question  is  whether  the  conjunc- 
tion '*  or  "  is  disjunctive  or  not — whether,  that  is, 
the  expressions  "nuisance"  and  "injurious  to 
health,    which  are  connected  by  it,  are  to  be  under- 
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stood  as  equivalent  terms  or  not.  Though  it  is  so 
interpreted  sometimes,  that  is  obviously  not  its 
literal  meaning,  and  here  it  is  not,  in  my  opinion,  its 
proper  meaning,  although  by  reference  to  the 
provisions  of  18  &  19  Yict,  c.  121,  sect.  8,  and  the 
case  of  The  Qreat  Western  Bailway  Cotopomy  v. 
Bishop,  which  has  been  cited,  it  has  been  attempted 
to  show  that  it  is.  The  principle  is  stated  in  the 
judgment  of  Cockbum,  O.J.  in  that  case  (L.  Bep. 
7  Q.  B.  552) :  "  It  is  plain  that  the  object  was  to 
protect  the  public  health  and  private  health  of 
individuals  living  in  towns,  or  m  the  neighboui> 
hood  of  towns.  I  think  that  affords  us  a  guiding 
principle  by  which  to  construe  this  Act,  and  that 
'nuisance,'  the  general  term  used  in  the  Act, 
must  be  taken  to  mean  a  nuisance  affecting  public 
health.  We  have  then  to  say  whether  this  is  a 
nuisance  of  that  description."  Applying  that 
principle  here, "  nuisance  in  sect.  114  must  mean 
any  nuisance  connected  with  the  carrying  on  of 
an  offensive  trade  which  diminishes  the  comfort 
and  enjoyment  of  life;  and  disagreeable  smells  are 
among  the  nuisances  by  these  sections  held  in 
view  and  prescribed.  I  think,  moreover,  that  this 
section  is  complete  in  itself;  and  this  case  comes 
within  it,  since  the  obvious  effect  of  the  processes 
described  would  be  to  create  a  bad  effluvium,  such 
as  it  is  admitted  would  be  a  nuisance  at  common 
law.  As  to  the  second  question,  I  think  that  the 
appellants  proved  that  the  nuisance  was  injurious 
to  oealth  within  the  fair  meaning  and  construction 
of  the  statute.  It  was  proved  that  it  was  such 
that  sick  persons  might  suffer  from  the  smells, 
and  I  quite  agree  with  the  judgment  of  my  lord 
on  this  point.  It  seems  almost  self-evident  that 
that  which  makes  sick  persons  worse  must  inter- 
fere with  the  general  stuidard  of  health  of  people 
who  are  well.  On  botii  questions  therefore  our 
opinion  is  in  favour  of  the  appellants. 

Case  remitted  accordingly. 

Solicitors  for  the  appellants,  WiUiamson,  HiUt 
and  Oo,,  agents  for  Hugh  W.  Pearson,  New 
Malton. 

Solicitors  for  the  respondents,  Emmet  and  Son, 
agents  for  Arthur  H.  Jackson,  Malton. 


Sttureme  (fart  of  lnMcatare. 

COURT   OF   APPEAL, 

SITTINGS  AT  WESTMINSTEB. 

Nov.  29  aa^  Dec  21, 1878. 

(Befbre  B]lakwbll»  Bbbtt,  and  Ooiton,  L. JJ.) 

NUTTAB  V.  ACCRINOTOK  LoCAL  BOABB.  (a) 
APPEAL  FBOM  THS  QUBSN's  BBITCH  DIVISION. 

Local  board — Tower  to  raise  leoel  of  street — Uight 
to  compensation — ^11  Sf  -^2  Viet.  e.  63,  ««.  2,  68, 
144. 

By  the  Public  HeaUh  Act  184.8  (11  ^  12  Viet,  c  63) 
s.  68,  aU  streets  which  were  highways  were  vested 
in  and  were  under  the  management  and  control  of 
the  local  board  of  heaUh. 

By  sect.  2  the  word  **  street*^  applied  to  and  in- 
cluded any  highway  (not  being  a  turnpike  road). 

By  sect  144  compensation  was  to  be  mads  to  amy 
persons  sustadni^  damage  by  the  exercise  of  me 
powers  of  the  Act. 

(a)  Beported  bj  P.  B.  Hvtchzvs,  Eiq.,  Barri£t«r-at-Law. 
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Defendants,  by  agreement  with  tlie  trustees  of  a 
turnpike  roadf  took  upon  themselves  the  maimr 
ienance  and  repair  of  the  footway  only  of  the 
road ;  defendants  raised  the  level  of  the  footway, 
and  thereby  caused  damage  to  the  house  and  land 
of  the  plaintiff,  which  were  adjacent. 

Held,  by  Brett  and  Cotton,  LJJ.  (BramweU,  It  J. 
dissenting),  thai  this  damage  was  the  subject  of 
compensation  within  sect.  144. 

Judgment  of  the  Q^een*s  Bench  Division  reversed. 

The  following  case  was  stated  by  an  arbitrator  in 
an  aotion  on  an  award : — 

1.  The  plain ti£E  was  in  Sent.  1864,  and  is  now, 
the  owner  of  a  house  and  land  in  the  town  of 
Accrington,  adjacent  to  a  certain  road  called  the 
Whalley-road. 

2.  The  defendants  became  in  1857  the  local 
board  of  health,  and  are  the  urban  sanitary  au- 
thority for  the  town  and  district  of  Accrington, 
under  the  provisions  of  the  Pablio  Health  Act 
184b,  and  the  other  Acts  therewith  incorporated, 

3.  The  house  and  land  of  the  plaintiff,  and  that 
part  of  the  Whalley-road  adjacent  thereto,  are 
within  the  district  of  the  said  local  board. 

4.  By  Act  of  Parliament  of  29  Geo.  3,  a  turn- 
pike trust  was  established  which  included  the 
Whalley-road,  part  of  which  was  within  and  part 
without  the  district  of  the  Accrington  Local  Board, 
and  such  trust  expired  in  1874,  up  to  which  time 
toll-gates  were  maintained,  and  tolls  taken  at 
various  parts  of  the  road. 

5.  There  has  always,  for  fifty  years  at  least,  been 
a  footway  immediately  adjacent  to  the  plaintiff's 
premises,  and  previous  to  the  establishment  of 
the  local  board,  the  turnpike  trustees  had  main- 
tained, and  from  time  to  time  repaired  the  foot- 
way and  the  carriage-way,  both  within  and  with- 
out the  local  board  district,  with  the  exception 
of  the  pavement  within  the  local  board  district. 
The  carriage-way  adjacent  to  the  plaintiff's  pro- 
perty had  not  been  paved  at  the  time  the  footway 
was  raised  as  hereixiiBfter  set  forth. 

6.  After  the  establishment  of  a  local  board,  and 
previous  to  the  year  1871,  by  agreement  between 
the  local  board  and  the  turnpike  trustees,  the 
local  board  sometimes  provided  curb  stones  for  the 
footpath  of  such  part  of  the  Whalley-road  as  was 
within  their  district,  and  the  trustees  put  them 
in ;  and  the  trustees  did  everything  that  was  done 
for  the  maintenance  and  repair  of  the  carriage- 
way. 

7.  In  the  year  1864  the  trustees  communicated 
to  the  defendants  their  intention  of  erectine  a 
toll-bar  in  another  turnpike  road  in  the  townsnip 
of  Accrington  subject  to  the  same  trust;  and 
afterwards  in  Feb.  1865,  the  defendants,  in  order 
to  induce  the  trustees  not  to  erect  such  toll-bar, 
passed  the  following  resolution,  which  was  in  due 
course  communicated  to  the  trustees,  and  accepted 
by  them :  "  Besolved  that  the  proposal  made  to  a 
deputation  from  this  board  by  the  trustees  of  the 
turnpike  road  at  their  meeting  of  15th  Sept.  last, 
to  the  following  effect :  '  That  the  local  board 
should  ti^e  upon  themselves  the  future  repair  of 
such  parts  of  the  turnpike  road  within  their  dis- 

.  trict  as  are  already  and  may  be  hereafter  pitched 
with  stone,  and  all  such  parts  of  the  footpaths  as 
are  already  or  may  hereaher  be  flagged  at  least  a 
yard  in  width,  and  that  other  parts  of  the  road 
or  footpaths  shall  be  continued  to  be  repaired  by 
the  trust,*  be  accepted  by  this  board.*' 


8.  That  part  of  the  footpath  immediately  ad- 
joining the  plaintiff's  land  was  flagged  more  than 
a  yard  in  width  previous  to  1864. 

9.  Previous  to  1871  a  further  agreement  had 
been  entered  into  between  the  local  board  and  the 
trustees,  whereby,  amongst  other  things,  the 
trustees  undertook  to  raise  the  level  of  the  car- 
riage-way at  a  part  of  the  road  immediately  oppo- 
site the  house  and  land  of  the  plaintiff,  and 
the  defendants  on  their  part  undertook  to  raise 
the  footpath  to  a  corresponding  height. 

10.  In  or  about  the  month  of  May  1871,  in  exe- 
cution of  the  last-mentioned  agreement,  the 
trustees  raised  the  level  of  the  carriage-way  oppo- 
site to  the  plaintiff's  house  and  laod;  and  the 
defendants  raised  the  footpath  to  a  corresponding 
height. 

11.  The  plaintiff  sustained  damage  within  the 
meaning  of  sect.  144  of  the  Public  Health  Act 
1848,  by  the  raisine  of  the  footpath  by  the  de- 
fendants, and  such  damage  was  the  necessary  and 
direct  result  of  the  rai^mg  of  the  footpath,  and 
not  of  any  negligence  of  the  defendants  in  the 
execution  of  the  work. 

12.  In  Oct.  1874  proceedings  against  the  de- 
fendants were  commenced  by  the  plaintiff  to  obtain 
compensation  under  the  provisions  of  the  Public 
Health  Act  1848.  and  after  all  due  prelimi- 
naries required  by  the  Act  were  performed,  were 
carried  on  ex  parte  by  the  plaintiff,  and  on  the 
19th  Jan.  1875  an  award  was  published  whereby 
the  defendants  were  ordered  to  pay  to  the  plain- 
tiff 1121.  compensation  for  the  damage  she  had 
sustained,  and  a  further  sum  of  11 IZ.  os.  Sd.  taxed 
costs. 

13.  The  said  award  was  in  all  respects  a  good 
and  valid  award,  provided  that  the  damage 
sustained  by  the  plaintiff  was  a  proper  subject 
for  arbitration  and  compensation  within  the  mean- 
ing of  the  Public  Health  Act  1848,  and  the  other 
ActR  therewith  incorporated. 

14.  Neither  of  the  sums  of  112L  and  1111.  5«.  8d. 
have  been  paid  by  the  defendants  to  the  plaintiff. 

15.  That  part  of  the  Whalley-road  whidh  is  ad- 
jacent to  the  plaintiff's  house  and  land  was  at  the 
time  the  footpath  was  raised  as  herein  mentione<^, 
and  is,  "  a  street,"  unless  the  court  find  (1)  that  it 
was  a  turnpike  road ;  and  (2)  rule  as  a  matter  of 
law  that  a  turnpike  road  is  excepted  from  the  defi- 
nition of  street  withiu  the  true  intent  and  mean- 
ing of  the  Public  Health  Act  1848,(a)  and  other 

(a)  PubUo  Health  Aot  1848  (11  A 12  Viot.  c.  63) : 

Seot.  2.  **  The  word  'street'  shall  apply  to  and  in- 
clnde  anj  highway  (not  beizig  a  turnpike  road)  and  any 
road,  pnblio  bridge  (not  being  a  connty  bridge)  lane,  foot- 
way, square,  court,  alley,  or  passage,  within  the  limits  of 
any  district." 

Sect.  68.  "All  present  and  fntnre  streets  being,  or 
which  at  any  time  become  highways  within  anr  dis&ict, 
and  the  pavements,  stones,  and  other  materials  thereof, 
and  all  bnildings,  implements,  and  other  things  provided 
for  the  purposes  thereof  by  any  surveyor  of  highways  or 
by  any  person  serving  the  office  of  sunr^or  of  highways 
shall  vest  in  and  be  under  the  management  and  control  of 
the  said  local  board  of  health,  and  the  said  local  board 
shall  from  time  to  time  cause  all  such  streets  to  be 
levelled,  paved,  flagj^,  channelled,  altered,  or  repaired, 
as  and  when  occasion  may  require ;  and  th^  may  from 
time  to  time  cause  the  soil  of  any  such  street  to  be  raised, 
lowered,  or  altered  as  they  may  think  fit,  and  place 
and  keep  in  repair  fences  and  posts  for  the  saf ety  oi  f oot 
passengers.'* 

Sect.  144.  "  Full  compensation  shall  be  made  .  •  . 
to  all  persons  sustaining  an^  damage  by  rea:  on  of  the 
exercise  of  any  of  the  powers  of  this  Act :  and  in  case  of 
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Acts  incorporated  therewith.  The  qnestions  for 
the  opinion  of  the  conrt  are  : 

(1)  Whether  the  claim  of  the  plaintiff  was  a 
claim  within  the  true  intent  and  meaning  of  the 
Public  Health  Act  1848  and  other  Acts  incor- 
porated therewith ;  and  (2)  whether  the  arbitrator 
had  aathority  to  make  such  award,  and  whether 
the  said  award  is  good  and  binding  upon  the 
defendants. 

Judgment  was  given  for  the  defendants  by  Cook- 
bum,  U.J.  and  Mellor,  J.  (reported  an^,  p.  288 ;  and 
38  L.  T.  Bep.  N.  S.  609)  and  the  plaintiff  appealed. 

Nov,  29,  1878. — The  case  was  argued  in  the 
Court  of  Appeal  by  Qully,  Q.C.  and  Forbes  for  the 
plaintiff,  and  Crompton  for  the  defendants.  The  fol- 
lowing cases  were  cited : 

R.  Y.  FulVord,  33  L.  J.  122,  M.  C. ; 

Boulton  V.  Crowther,  2  B.  &  C.  703  ; 

Brins  y.  The  Chrsai  neatem  RaiUocM  Company,  2  B. 

&  S.  402  ;  81  L.  J.  101,  Q.  B. ; 
Ferrar  t.  Th»  Comrnisiioners  of  Sewora  for  London, 

L.  Sep.  4  Ex.  227 : 
VatLghan  r.  The  Taf  Vale  B(Ulway  Company,  5  H.  & 

N.  679  ;  29  L.  J.  247,  Ex ; 
P.  V.  The  Truiteesqf  the  Chford  and  Witney  Tvt  npike 

Roade,  12  A.  &  £.  427. 

Cwr.  adv.  vult 
Dec,  21,  1878.— Cotton,  L.J. — In  this  case  an 
action  was  brought  to  enforce  an  award  ascertain- 
ing the  amount  of  compensation  payable  to  the 
plaintiff  in  consequence  of  alterations  which  were 
made  in  a  road  near  her  house  bythe  defendants, 
the  Acorington  Local  Board  of  Health,  and  the 
question  to  be  decided  on  this  appeal  is,  whether 
the  matters  in  respect  of  which  tlje  plaintiff  claims 
compensation  were  done  under  the  powers  of  the 
local  board,  so  that  compensation  is  payable  to  the 
plaintiff  under  11  &  12  Yiot.  o.  63,  s.  144.  An 
arrangement  was  entered  into  between  the 
Accrington  Local  Board  and  the  trustees  of  the 
turnpike  road  (the  road  on  which  the  act  of  which 
the  plaintiff  complains  was  done)  that  the  control 
of  the  road  should  be  divided  between  them  longi- 
tudinally, i.e,,  that  the  one  body  should  retain  the 
footpath  and  the  other  the  carriage-way;  and 
the  defendants  altered  the  level  of  the  part  of 
which  they  took  charge.  One  point  which 
has  been  raised  is  this,  that,  although  by 
21  &  22  Vict.  c.  98,  s.  41,  the  local  board 
had  power  to  make  arrangements  with  the  turn- 
pike trustees  to  take  charge  of  a  particular  por- 
tion of  the  turnpike  road,  yet  this  power  could  not 
be  exercised  by  one  body  taking  the  centre  and 
the  other  the  side  of  the  road,  but  that  one  body 
must  take  a  portion  of  the  road  up  to  a  particular 
point,  and  the  other  the  remainder.  I  cannot  ac- 
cede to  this  objection,  for  I  am  of  opinion  that  it 
is  not  necessary,  in  order  to  coustitute  a  valid 
exercise  of  the  power  given  by  sect.  41,  that  the 
local  board  and  the  turnpike  trustees  should  divide 

dispute  as  to  amoimt,  the  same  shall  be  settled  by  arbi- 
tration in  the  nuumer  provided  by  this  Act." 

Local  Government  >ot  1858  (^1  A  22  Vict.  c.  98),  s.  41 : 
"  It  shall  be  lawTol  fr  •  any  local  board  by  agreement 
with  the  tmstees  o2  mit  tnmpike  road  or  with  any  oor- 
poi-ati^n  or  person  liable  to  repair  any  street  or  road,  or 
any  part  thereof  ....  to  take  upon  themselves 
the  maintenance,  repair,  deana^ng,  or  watering  of  any 
Buch  street  or  road,  or  any  part  thereof  ....  on 
ench  terms  as  the  local  boara  and  the  trustees  or  cor- 
poration or  person  or  snryeyor  aforesaid  may  agree  upon 
ufiijT^een  themselvfls  " 

The  PnbUo  Heal^  Act  1875  (88  &  39  Vict.  c.  55)  re- 
peals all  the  above  sections  (by  sect.  24S),  and  re-enacts 
the  same  provisions;  see  sects.  4, 148, 149,  806. 


the  road  between  them  by  a  line  drawn  across  it 
at  right  angles  to  the  centre  line.  I  think  they 
may  divide  the  road  in  any  reasonable  way  which 
they  may  think  fit  to  adopt.  But  the  real  ques- 
tion to  be  decided  is,  whether  the  place  where  the 
alterations  were  made  by  the  defendants  was  part 
of  a  street  vested  in  them  under  11  &  12  Yict. 
c.  63,  s.  68.  It  was  contended  on  behalf  of  the 
defendants  that  this  road  was  not  a  street  within 
the  meaning  of  that  section,  because  by  the  inter- 
pretation clause  of  the  same  Act  (in  sect.  2)  '*  the 
word  'street'  shall  apply  to,  and  include  any 
highway  (not  being  a  turnpike  road),*'  &c.  The 
contention  was  that,  looking  at  the  interpretation 
clause,  and  sect.  68,  nothing  can  be  a  street  within 
the  meaning  of  sect.  68  which  is  also  part  of  a 
turnpike  road.  In  my  opinion  this  is  not  so,  for  the 
interpretation  clause  in  sect.  2  is  not  restrictive ; 
it  does  not  say  that  the  word  "  street "  shall  be 
confined  to  any  highway  not  being  a  turnpike  road, 
but  that  it  shall  "  apply  to  and  include  "  any  such 
highway.  By  that  clause  the  meaning  of  the 
word  "  street "  is  enlarged,  not  restricted,  and  in 
my  opinion  that  which  in  ordinary  language,  in- 
dependently of  the  Act,  would  be  a  stieet,  does 
not  cease  to  be  so  by  the  provisions  of  the  Act 
because  it  is  part  of  a  turnpike  road.  No  doubt 
it  is  true  that,  independently  of  the  interpretation 
clause,  there  might  be  other  words  in  the  Act 
sufficient  to  show  that  the  provisions  relating  to 
streets  could  not  apply  to  anythixlg  that  is  part 
of  a  turnpike  road,  even  though  it  would  other- 
wise be  a  street ;  but,  in  my  opinion,  none  of  the 
provisions  of  the  Act  are  sufficient  thus  to 
restrict  the  effect  of  the  enactments  as  to 
streets.  Some  little  difficulty  may  possibly 
arise  in  consequence  of  the  street  (or  some 
portion  of  it)  over  which  the  turnpike  trus- 
tees have  certain  powers  being  vested  in  the 
local  board  under  the  statute ;  but  I  do  not  think 
that  any  inconvenience  which  may  arise  from  this 
cause  is  sufficient  to  prevent  the  meaning  which 
they  would  otherwise  bear  from  being  given  to  the 
words.  It  must  be  remembered  that  by  a  later 
Act  (21  &  22  Vict.  0.  98,  s.  41)  the  trustees  of  the 
turnpike  road  and  the  local  board  were  empowered 
to  make  arrangements  as  to  the  management  and 
care  of  particular  parts  of  the  streets.  I  think 
that  section  was  passed  expressly  for  the  purpose 
of  preventing  any  difficulty  which  might  have 
arisen  under  the  earlier  Act  in  consequence  of  a 
street  which  also  formed  part  of  a  turnpike  road 
being  vested  in  the  local  board,  while  at  the  same 
time  the  turnpike  trustees  had  certain  powers 
over  it  under  tneir  Act.  In  my  opinion,  therefore, 
this  was  a  street  within  the  meaning  of  11  &  12 
Vict.  c.  63,  s.  68,  and  the  plaintiff  is  entitled 
to  compensation  under  sect.  144.  It  was  also 
contended  that  the  amount  of  compensation 
awarded  was  excessive,  but  that  is  a  matter  with 
which  we  are  not  concerned  here.  We  have  only 
to  decide  whether  the  act  complained  of  was  done 
by  the  defendants  under  the  powers  given  to 
them  by  statute ;  in  my  opinion  it  was,  and  the 
judgment  of  the  court  below  ought  to  be 
reve];sed. 

Brett,  L.  J.— If  the  road  in  question  had  not 
been  a  turnpike  road  it  would  clearly  have  been 
within  the  definition  of  a  street,  and  I  think  the 
fact  of  its  being  a  turnpike  road  does  not  prevent 
its  being  a  street.  There  does  not  seem  to  be  any 
inconsistency  in  saying  that  a  turnpike  road  is  a 
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street,  either  independently  of  the  statute  or 
within  the  meaning  of  the  statute;  this  road 
therefore,  being  a  street,  was  vested  in  the  local 
authority  to  the  extent  stated  in  Ooverd^ale  v. 
Charlton  in  this  court  (40  L.  T.  Bep.  N.  S.  88 ; 
L.  Eep.  4.  Q.B.  Div.  104).  Whatever  the  obligation 
of  the  turnpike  trustees  might  be  as  to  keep- 
ing the  roadway  in  repair,  the  local  board  mi^ht 
alter  the  road.  They  did  alter  it,  and  in  so  domg 
they  assumed  to  exercise  the  powers  of  the  Act, 
and  in  my  opinion  they  were  exercising  them.  I 
think  therefore  that  any  injury  which  may  have 
been  done  to  the  plaintiff  was  the  subject  of  com- 
pensation, and  tnat  compensation  was  properly 
awarded  for  it ;  I  therefore  agree  with  Cotton,  L.  J., 
that  the  judgment  ought  to  be  reversed. 

Bbakw£ll,  L.  J. — The  Question  in  this  case  turns 
upon  the  meaning  of  11  &  12  Yiot.  c.  63,  s.  68,  by 
wnich  **  all  present  and  future  streets  "  misht  l>e 
altered  by  the  local  board.    It  is  said  on  behalf  of 
the  plaintiff  that  the  roadway  in  question  here  is 
a  street,  for  it  is  said  that  the  word  "  street "  in 
the  interpretation  dause  in  sect  2  includes  not 
only  the  hiffhways,  &c.,  there  referred  to,  but 
everything  which  is  a  street ;  that  the  interpreta- 
tion is  not  the  whole  of  the  meaning  of  the  word 
"street,"  and  therefore  that  a  turnpike  road  is 
not  necessarily  excluded.  The  consequence  would 
be  that  the  interpretation  clause  is  not  exclusive. 
I  quite  agree  witn  this.   There  is  one  interpreta- 
tion clause  which  says  that  **  words  importing  the 
Binffular  number  shall  include  the  plural  number, 
and  that  words  importing  the  plural  number  shall 
include  the  singular  nuniber ;    if  that  clause  were 
taken  to  be  exclusive,  the  words  in  the  singular 
would  never  mean  the  singular,  and  the  words  in 
the  plural  would  never  mean  the  plural.    This  is, 
therefore,  an  additional  interpretotion.    Then  it 
is  said  that  this  is  a  street,  and  it  is  so,  but  it  is 
also  a  turnpike  road.    Then  it  is  necessary  to  look 
at  sect.  68  to  see  if  there  is  anythuig  wnich  will 
enable  one  to  come  to  a  conclusion  as  to  what  the 
Legislature  intended.    With  the  greatest  respect 
for  those   who    hold    the   contrary    opinion,   I 
cannot   help  thinking,  on    reading   the   words 
of  the  section,  that  it  means,  as  the  court  below 
held,  that  a  street  which  is  also  a  turnpike  road 
shoidd  not  be  included.    Has  the  section  taken 
away  the  management  of  the  turnpike  road  from 
the  turnpike  trustees?    I  do  not  think  that  is 
intended.    But  it  seems  to  me  that  it  is  spelling 
of  those  things  with  regard  to  which  the  manage- 
ment is  transferred  to  the  local  board.    It  seems 
to  me,  therefore,  that  the  words  of  sect.  68  show 
that  a  street  which  is  also  a  turnpike  road  is  not 
included  in  that  section.    The  case  is  one  on  which 
I    would   rather   not  express  a  very  confident 
opinion,  especially  i^ter   hearing   the   contrary 
opinions  which  have  been  expressed.  There  is  one 
other  remark.    By  sect.  117  of  tiie  same  Act  the 
local  board  were  to  be  the  surveyors  of  highways ; 
that  certainly  did  not  include  a  turnpike  road.    I 
am  therefore  of  opinion,  on  the  question  mainly 
arsued,  that  the  judgment  was  right,  and  ought 
to  DC  affirmed.    But  there  is  another  point,  which 
I  think  is  substantial.    If  the  acts  were   done 
under  the  powers  of  the  turnpike  trustees,  I  cannot 
see  how  any  action  would  lie  against  the  trustees, 
or  persons  acting  on  their  behalf.    The  trustees 
have  power,  imder  their  Act  of  Parliament,  to  raise 
and  alter  the  road,  and  it  was  held  in  Botdton  v. 
Orowther  (2  B.  &  C.  703),  that  no  action  would  lie 


against  the  trustees  of  a  turnpike  road  for  acta 
done  hond  fids  and  within  their  jurisdiction.  I 
am  incUned  to  think  that,  on  principle,  no  action 
ought  to  be  maintainable  if  the  owner  of  propertj^ 
adjoining  a  highway  is  not  the  owner  oi  the  soil 
of  the  highway  ;  I  do  not  think  that  he  has  any 
right  by  law  to  hnve  the  road  oontinued  at  a  pjur- 
ticular  level.  It  may  be  inconvenient  to  him  ta 
have  the  road  altered  if  he  has  built  with  reference 
to  the  levcd  of  the  road;  but  it  may  be  incon- 
venient to  the  public  not  to  have  the  road  altered.. 
I  am  not  clear,  therefore,  that  there  was  not  a 
more  meritorious  defence  than  was  supposed  in 
the  court  below.  If  so,  there  is  no  ground  for 
saying  that  the  defendants  are  coutinuin|^  and. 
maintaining  a  wrong,  for,  if  the  act  was  nghtly 
done  by  the  turnpike  road  trustees,  the  defendants 
were  justified  in  maintaining  it.  I  think  the 
judgment  ought  to  be  affirmed,  but,  as  the  other 
members  of  we  court  are  of  a  different  opinion,  it 
must  be  reversed. 

^  Judgment  reversed. 

Solicitors  for  the  plaintiffs,  Bidadcde^  Craddod^r 
and  BidaddU,  for  Rooinson  and  Sons,  Blackburn. 

SoUcitorsfor  defendants,  Johnson,  WecdheraUr 
and  Co.  ^ 

HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Tuesday,  April  1, 1879. 

(Before  Gockbubk,  G.J.  and  Mellob,  J.) 

OOLLIKS    v.  The   YbSI&T  OT  PADDIfOXON.  (a) 

Metropolis  Local  Managemeni  Act  (18  I*  19  VieL  e. 
120),  sects,  125-127 — Vestry,  duty  of,  to  remove 
ruhhUh^*' BnibUsh" and  ** refuse,''  what—Tots 
— OonetrucUon  of  control, 

A  vestry  is  onh/  hound  under  sects,  125  to  127  of  the 
Metropolis  Local  Management  Act  to  remove  such 
things  as  are  or  might  he  injurious  to  the  health 
of  the  inhabitants.  The  vestry  of  P.  sold  to  the 
plaintiff  "  all  the  breeze,  dust,  cinders,  ashes,  dirt,, 
offal,  garbage,  filth,  and  refuse,  which  shalX  he  coir 
Ucted  and  received  by  them  within  the  parish  of  P. 
daring  one  year  "  to  he  coUected  by  the  vestry  and 
delivered  to  plaint^.  During  the  collection  the  ser- 
vants of  the  vestry  appropriated  various  articles 
called  "  tots  "  which  had  been  thrown  into  the  dttst- 
bins  by  the  owners,  in  order  to  be  got  rid  of.  The 
plaintiff  now  claimed  damages  under  his  contract 

Jjor  the  value  of  the  tots  so  appropriated, 

Mdd,  that  the  plaintiff  coula  not  recover,  as  the 
terms  of  the  contra^  applied  o^ily  to  such  refuse 
as  the  vestry  were  houna  to  remove  under  the  Act, 
That  there  was  no  duty  east  upon  the  vestry  to 
remove  "  tots^*  but  onty  such  things  as  might  he 
injurious  to  health. 

This  was  a  special  case  stated  by  an  arbltarator. 

Case. 

1.  On  the  15th  Feb.  1876  the  plainiiff  entered 

into  a  contract  with-  the  defendant,  of  which  the 

following  are  the  material  portions : 

Whereas  the  vestry  have  offered  to  selVa&d  dispose  of 
all  the  breeze,  dnst.  oinders,  ashes,  dirt,  offal,  garbrve, 
filth,  and  refnse,  which  shall  be  collected  and  receiyed  dj 
them,  their  contractors,  ajgrents,  and  servants,  within  the 
parisn  of  Paddington  dnring  the  period  of  one  year  to  be 
oompnted  from  the  25tii  day  of  March  1876  nnto  Edward 

(a)  fieportod  by  ▲•  H.  Fotssb,  Esq.,  Barrister-atJLAW, 
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Collins  for  the  earn  of  sixpence  for  every  cart  load  of  snch 
breeze,  dnst,  cinders,  ashes,  dirt,  offal,  garSa2^e,  and 
refnse,  and  the  s  aid  Edward  CoPins  has  accepted  snch 
offer,  and  agreed  to  pnrchase  and  take  the  said  breeze, 
dnst,  cinders,  ashes,  dirt,  offal,  garbage,  and  refnse,  at 
snch  price  accordingly  ....  Now,  tner^ore,  these 
presents  witness  that  ....  the  said  Testry  do  hereby 
bargain  and  sell  nnto  the  said  Edward  Collins,  his 
executors  and  administrators,  all  and  evezr  part  of  the 
said  breeze,  dnst,  dnders,  ashes,  dirt,  offaJ,  garbage, 
filth,  and  refnse,  which  shall  and  may  daring  the  period 
of  twelye  calendar  months  to  ber  computed  from  the  25th 
day  o2  March  1876  be  collected,  gathered,  and  received 
by  the  said  vestiy,  or  their  contractors,  servants,  and 
ap^nts,  from  all  ana  every  the  houses  and  otiier  premises 
situate  and  being  in  all  and  every  of  Jke  rojds,  squares, 
streetSj  lanes,  courts,  mewses,  and  other  places  within 
the  said  parish  of  Faddington.  And  the  said  vestry 
....  do  hereby,  as  far  as  thev  lawfully  can  or  may 
covenant  with  uie  said  Edward  Collins,  his  executors 
and  administrators,  that  the  said  vestry  wIU,  at  their 
own  expense,  deliver  and  deposit  the  said  breeze,  dust, 
cinders,  ashes,  dirt,  offal,  gar'  ^,  filth,  and  refuse  in, 
to,  or  upon  the  brickfield  belonging  to  the  said  Edward 
Collins,  situate  and  beinjg  in  Wood-lane,  Shepherd's  Bush 
....  in  such  quantities  and  on  such  days  in  every 
week  (Sundays  excepted),  and  at  such  seasonable  times 
in  the  daytime  as  the  said  vestry  ....  may  think  fit. 

2.  The  deed  oontained  corenants  on  the  part  of 
the  said  Edward  Collins  for  the  payment  of  the 
amonnts  to  become  due  in  respect  of  the  deliveries 
of  dust,  &c.,  the  accounts  to  be  adjusted  on  the 
footing  of  a  payment  by  him  of  sixpence  a  load. 

3.  Either  party  is  to  be  at  liberty  to  refer  to 
tbe  contract  itself,  but  it  is  not  necessary  to  set 
out  aoY  more  of  it. 

4.  The  manner  in  which  the  dost  the  snbject 
of  contract  was  collected  by  the  vestry  was  as 
follows : 

5.  In  each  house  or  other  premises  to  which  this 
contract  refers,  there  was  a  receptacle  called  a  dust- 
bin,  into  which  were  put  all  the  ordinary  refuse  of 
the  house  or  premises.  The  vestry  sent  carts 
under  the  charge  of  their  servants  to  collect  the 
contents  of  these  dust-bins.  It  was  the  duty  of 
such  servants  of  the  defendants  to  take  the 
contents  of  the  dust-bins  in  baskets  or  other- 
wise out  of  the  bins  and  put  them  into  the  carts 
sent  by  the  vestry  for  the  purpose  of  coUectiou, 
and  as  soon  as  a  cart  was  full  to  conduct  it  to  the 
hrick-field  of  the  plaintiff  in  Wood-lane  aforesaid. 

6.  The  contents  of  the  dust-bins  consisted  chiefly 
of  cinders  and  ashes  and  the  sweepings  of  houses, 
but  they  also  contained  a  number  of  articles  of 
more  or  less  value  thrown  away  by  the  occupiers 
of  the  houses  or  their  servants  or  other  members 
of  their  household  and  put  into  the  dust-bin  for 
the  purpose  of  being  taken  away  from  the  premises 
by  the  dust  carts  as  refuse  and  got  rid  of.  The 
dust  heap  accumulated  in  the  brick-field  would  at 
some  time  or  other  be  sifted  in  order  to  separate 
the  cinders,  breeze,  and  ashes,  which  are  used  in 
brick  making.  In  the  course  of  this  process 
the  articles  m  question,  which  in  the  business 
are  known  as  "tots,"  are  separated,  and  those 
of  the  same  kind  being  collected  together  are 
saleable,  and  upon  a  large  contract  like  the  pre* 
sent  the  tots  are  of  considerable  value.  The 
articles  are  of  a  very  miscellaneous  kind,  but 
amongst  the  most  valuable  are  broken  white  glass, 
bones,  articles  of  iron,  lead,  and  other  metals,  and 
knife  handles. 

7.  Throughout  the  period  covered  by  the  con- 
trast, the  servants  of  the  vestry  employed  in  col- 
lecting .the  contents  of  the  bins  were  more  or  less  in 
the  habit  of  picking  over  the  contents  of  the  bins 


and  abstracting  portions  of  the  more  valuable 
articles,  of  putting  them  into  sacks  of  their  own 
and  of  selling  the  articles  so  abstracted  for  their 
own  benefit.  This  process  of  selection  was  gene- 
rally (though  not  exclusively)  carried  on  upon  the 
premises  upon  which  they  entered  for  the  purpose 
of  collecting  the  contants  of  the  dust-bins,  and  in 
these  instances  the  men  so  acting  either  took  the 
articles  in  question  from  the  dust-bin  itself  or 
from  the  baskeis  used  for  carrying  the  refuse  from 
the  bins  to  the  carts  or  as  the  refuse  was  in  the 
act  of  being  transferred  from  the  bin  to  the 
baskets.  They  also  took  suoh  articles  from  the 
carts  themselves  when  opportunity  offered,  and 
dealc  with  them  in  the  Hame  manner. 

8.  The  Question  for  the  opinion  of  the  court  is : 
whether  tne  plaintiff  is  entitled  to  damages  for 
the  abstraction  under  the  circumstances  mentioned 
of  "  tots  "  by  the  servants  of  the  vestry. 

By  18  &  19  Vict  c.  120 : 

Sect.  125.  It  shall  be  lawful  for  eveiy  vestry,  and  they 
are  hereby  required  to  appoint  and  employ  a  sufficient 
number  of  persons  ....  for  oollectizi^  and  re- 
moving all  dirt,  ashes,  rubbish,  ice,  snow,  and  filth,  and 
for  the  cleansing  out  and  empty hig  of  privies  and  cess- 
pools, sewers  and  drams    .    .    .    withm  their  parish. 

Seot.  126.  Anv  occupier  of  any  house  or  land,  or  other 
person,  who  refuses  or  does  not  permit  any  soil,  dirt 
ashes   or  filth   to  be  taken  away  by  the  scavengers 

shall  forfeit  and  pay  a  sum  not  exceeding 

five  ixrands. 

Sect.  127.  All  dirt,  dust,  night  soil,  ashes  and  rubbish 
collected  as  aforesaid  shall  be  the  property  of  such  vestry, 
and  such  vestry  shaJT  have  full  povt^er  to  sell  and  dispose 
of  the  same  for  the  purposes  of  this  Act  pm  they  shall 
think  proper,  and  ihe  person  purchasing  shall  have  full 
power  to  lake,  carry  away,  and  dispose  of  the  uune,  for 
his  G^A  use. 

Croome  {Dighy  Seymow',  Q.C.  with  him)  for  the 
plaintiff. — Under  the  terms  of  this  contract  the 
plaintiff  is  entitled  to  recover  for  these  tots — ^he  was 
Dound  to  remove  all  "  rubbish  "  that  was  thrown 
into  the  dust-bins,  which  then  became  his  property. 
The  vestry  had  sold  all  "  rubbish,"  and  that  would 
include  any  property  abandoned  by  the  owner  as 
valueless;  articles  so  abandoned  were  called 
"  tots."  They  would  therefore  be  included  in  the 
contract,  and  the  plaintiff  is  entitled  to  have  them 
or  their  value.   Filbey  v.  Oombe  (2  M.  and  W.  677.) 

Harrison,  Q.O.  (/.  Eohms  with  him).--The 
vestry  have  only  contracted  to  sell  that  which  by 
the  terms  of  18  &  19  Yict.  c.  120,  they  were  bound 
to  collect,  and  by  the  sections  of  that  Act  they 
were  only  bound  to  collect  such  refuse  as  might 
be  injurious  to  health ;  the  word  "  rubbish  "  onlv 
applies  to  such  things  as  are  egtMdem  generis,  with 
sou,  dirt,  ashes  and  filth,  with  which  it  is  con- 
nected both  in  the  Act  and  in  the  contract : 
Law  V.  Dodd,  1  Ex.  845, 10  L.  T.  Bep.  O.  S.  286. 

GocKBUBN,  C.J. — Our  judgment  must  be  in 
favour  of  the  defendants.  In  the  first  pUK)e  it  is 
necessary  for  us  to  consider  what  duty  is  imposed 
upon  the  vestry  by  the  125th,  126th,  and  127tn  sec- 
tions of  the  Metropolis  Local  Management  Act.  I 
think  that  what  was  intended  by  the  Legislature 
will  at  once  suggest  itself  to  everyone's  mind,  since 
the  secUons  do  not  refer  to  the  convenience  of 
each  householder,  but  to  sanitary  considerations 
and  sanitary  considerations  alone.  They  are  to 
remove  filth,  garbage,  and  other  things  which  are 
refuse  in  that  sense,  and  which  might  be  injurious 
to  health,  but  because  it  is  their  statutory  duty  to 
collect  and  remove  such  refuse  which  finds  its  way 
properly  in  to  the  dustbins,iL  by  no  means  follows  that 
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they  are  bound  to  take  away  that  which  comes  into 
the  dast-bins  improperly,  and  which  is  not  within 
the  scope  of  the  Act.    The  words  in  the  three 
sections  to  which  I  have  referred  are  curiously 
changed,  for  in  the  first  of  the  three  they  are 
"  dirt,  ashes,  rubbish,  ice,  snow,  and  filth."    Now 
the  word  rubbish  there  gives  us  a  key  to  what  the 
Legislature  meant ;  it  clearly  has  no  reference  to 
anything  of  the  kind  which  is  the  subject-matter 
of  this  discussion ;  but  by  rubbish  in  this  section 
is  meant  anything  of  the  same  description  as  the 
words  with  which  it  is  coupled,  which  apply  to 
things  that  would  be  mischievous  to  remain  in  a 
house  with  a  view  to  the  sanitary  conditions  of 
that    house,  or  of  the  neighbourhood,  but  not 
thinffs  which  it  would  be  merely  convenient  for 
the  householder  to  get  rid  of.    In  the  next  sec- 
tion the  word  rubbish  is  omitted,  which  shows 
that  ashes,  and  filth,  and  things  ejusdem  generU 
were  alone  contemplated  by  the  Legislature.    In 
the  127th  section  the  words  are  '*  dirt,  dast,  night 
soil,  ashes,  and  rubbish,''  where  the  word  rubbish 
is    again    used    in  connection  with  words  of  a 
similar  description  to  those  in  the  preceding  sec- 
tions.   The  duty  of  the  vestry  therefore  is  to 
remove  anything  which  might  oe  injurious  from 
a  sanitary  point  of  view.    Now  I  think  we  must 
construe  this  contract  in  accordance  with  the  duty 
cast  on  the  vestry  by  the  statute,  and  as  co-extensive 
with  that  duty,  and  the  words  of  the  contract  will 
bear  that  construction.    When  we  look  at  the  words 
in  extenso  we  find  they  are  "  breeze,  dust,  cinders, 
ashes,  dirt,  o&l,  garbage,  filth  and  refuse,"  but 
not  one  of  these  words  is  applicable  to   these 
"  tots."    Mr.  Croome  contends  that  they  would  be 
included  in  the  term  '*  refuse,"  but  it  seems  to 
me  that  that  word  must  be  interpreted  by  those 
that  have  gone  before,  and  by  the  duty  it  was 
evidently  the  intention  of  the  Legislature  to  cast 
upon  the  vestry.    I  do  not  think  that  it  is  the 
duty  of  the  vestry  to  take  away  everything  which 
gets  into  the  dust-bin ;  iv  may  be  very  convenient 
to  ffet  rid  of  old  shoes,  bits  of  tin  and  broken 
bottles,  but  these  are  not  things  which  the  vestry 
are  bound  to  remove.    The  scavenger  may  have 
no  objection  to  take  these  things  away  and  dispose 
of  them  on  his  own  account,  but  in  so  doing  he  is  not 
acting  as  a  servant  of  the  vestry,  but  to  oblige  the 
householder  and  for  his  own  profit.    It  is  not  in- 
cumbent on  the  vestry  to  take  them  away,  and 
they  do  not  therefore,  in  my  opinion,  come  within 
the  terms  of  the  contract. 

Hellob,  J. — I  am  of  the  same  opinion.  I 
have  had  very  great  difficulty  in  coming  to  a  con- 
clusion upon  this  point,  but  I  think  that  the 
interpretation  put  upon  this  Act  by  my  Lord 
is  the  only  one  we  can  safely  adopt.  If  the 
plaintiff's  contention  were  right,  a  dust-bin 
miffht  become  the  receptacle  for  old  shoes  and 
broken  bottles,  and  other  articles  of  that  descrip- 
tion which  it  was  clearly  never  contemplated 
that  the  vestry  should  be  bound  to  remove.  But 
no^  real  difficulty  arises  in  disposing  of  things  of 
this  nature,  as  the  collectors  are  generally  willing 
to  take  them  and  dispose  of  them  for  what  they 
are  worth.  I  can  see  no  other  method  of  inter- 
preting this  contract  which  so  thoroughly 
reconciles  all  points  at  issue  as  that  of  my  Lord. 
I  do  therefore  eas  animo  adopt  the  views  he  pro- 
pounds. Judgment  for  the  defendants. 
Solicitor  for  plaintiff;  MacnmUen, 
Solicitor  for  JDefendants,  /.  E.  Horton. 


Saturday,    May    17,   1879. 

(Before  Cockbu&n,  G.J.) 

The  Guabdiaks  op  the  Glutton  Unioit  v. 

Pointing,  (a) 

Public  HedUhAct  1876  (38  S^  39  Vict.  c.  55) «.  35, 
39 — New  building — "  Sufficient "  privy  accom" 
modation — One  privy  for  two  houses. 

IheZSth  section  of  the  Public  Health  Ad  1875  does 
not  require  a  separate  wcUer'closet,  earth-doseitOr 
privy  for  every  newly^buUt  house. 
The  respondent  had  puUed  down  two  cottages  and 
entirely  rebuilt  them,  erecting  one  neu7  priny  for 
the  use  of  both  cottages.    He  was  charged  under 
sect.  35  of  tlie  Public  Health  Act  1875,  wiih  not 
providmg  sufficient  privy  accommodation  for  one  of 
the  cottages. 
The  justices  were  of  opinion  that  the  accommodation 
was  sufficient,  and  dismissed  the    information. 
The  sessions  confirmed  this  decision. 
Held  (upon  appeal),  thai  the  justices  were  right,  as 
sect.  35  of  the  Ad  had  been  sufficiently  complied 
with. 
This  was  a  special  case  stated  by  the  justices  as- 
sembled at  and  for  the  Gourt  of  Quarter  Sessions, 
in  and  for  the  county  of  Somerset,  holden  at 
Wells,  on  the  16th  Oct.  1878. 

1.  The  appellants  are  the  guardians  of  the  poor 
of  the  Glutton  Union,  being  the  local  authority 
for  the  said  union. 

2.  The  respondent  is  a  person  who  has  caused 
two  cottages  within  such  district,  which  have 
been  pulled  down  to  the  ground  there,  to  be  re- 
built. 

3.  The  said  two  cottages  are  id  the  same  owner- 
ship, and  are  rebuilt  adjoining  one  another,  and 
are  semi-detached. 

4.  When  the  respondent  rebuilt  the  said  cot- 
tars an  old  privy  m  a  garden  at  the  back  of  the 
said  cottages  was  discarded;  such  privy  had  hither- 
to been  used  in  common  by  theoccupiers  of  the 
said  cottages. 

5.  The  respondent  on  rebuilding  the  cottages, 
built  a  new  privy  to  be  used  in  common  by  the 
occupiers  of  both  cottages  on  the  spot  indicated 
on  the  plan  annexed  hereto. 

6.  The  two  cottages  are  let  to,  and  are  occapied 
by  different  tenants — John  Price  occupying  one 
and  Gharles  Price  the  other,  and  each  tenant  has 
the  right  to  use  in  common  with  the  other  tenant 
the  new  privy.    - 

7.  The  new  privy  afforded,  and  is  capable  of 
affording,  sufficient  accommodation  to  the  occupiers 
of  the  cottages,  using  the  same  in  common  as 
aforesaid. 

8.  The  appellants  summoned  the  respondent 
before  the  justices  at  petty  sessions,  on  the  com- 
plaint that  he  being  the  owner  did  cause  to  be 
rebuilt  from  the  ground  floor  a  certain  house  in 
the  occupation  of  John  Price,  without  a  sufficient 
waterdoset,  earth  closet,  or  privy,  contrary  to  the 
provisions  in  that  behalf  of  the  Public  Health  Act 
1875. 

9.  The  complaint  was  dismissed  by  such  justices, 
and  thereupon  an  appeal  was  brought  to  quariior 
sessions. 

10.  The  appellants  contended  {inter  aUd)  that 
sect.  35  of  the  Public  Health  Act  1875  requires 
that  every  house  pulled  down  to  or  below  the 
ground  floor  shall  have  a  separate  sufficient  water- 
closet,  earth-closet,  or  privy. 

(a)  Beported  by  A.  U.  Fotsbb,  £sq.,  Barxifltsr-st-Law. 
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11.  The  respondent,  on  the  other  hand,  con- 
tended that  the  above  section  did  nob  require  him 
on  rebuilding,  as  aforesaid,  to  provide  a  separate 
water-closet,  earth-closet,  or  pnvy  for  each  house, 
bat  that  the  requirements  of  the  section  had  been 
met  by  providing  sufficient  accommodation  in  one 

grivy  for  the  use  of   the  occupiers  of   the  two 
oases. 

The  Court  of  Quarter  Sessions  dismissed  the 
appeal  with  costs,  subject  to  the  opinion  of  the 
Queen's  Bench  Division  upon  the  aoove  conten- 
tions. 

If  that  of  the  appellant  is  right,  then  the  order 
of  sessions  to  be  quashed. 
By  88  &  39  Yict.  c.  55,  s.  35, 

It  shall  jiot  be  lavirnl  newly  to  erect  any  honae,  or  to 
rebnild  any  honae  pnlled  down  to  or  below  the  g^nnd 
floor,  without  a  snnicient  water-closet,  earth-closet,  or 
privy,  and  an  ashpit  fnmished  with  proper  doors  and  cover- 
ings. Any  person  who  canses  any  honse  to  be  <>rected  or 
reDn5H  in  cbntravention  of  this  enactment  shall  be  liable 
to  a  penalty  not  exceeding  twenty  pounds. 

Sect.  36 : 

If  a  honse  'within  the  district  of  a  local  anthorily 
appears  to  snch  anthority  by  the  repoit  of  their  sur- 
veyor or  inspector  of  nmi»anoes  to  be  withont  a  snffioieut 
water-closet,  eazth-closet,  or  privy,  and  an  ashpit  fur- 
nished with  proper  doora  and  covering,  the  local 
autibority  diali,  by  written  notice,  require  the  owner  or 
occupier  of  the  house  within  a  reasonable  time  therein 
specdied  to  provide  a  sufficient  water-closet,  earuS- 
clcNBet,  or  privy  ....  as  the  caae  may  require.  If  sue  i 
notice  is  not  complied^  with,  the  authority  may  do  the 
work  and  charge  for  it.  Provided  that  where  a  water- 
closet,  earih-closet,  or  privy  has  been,  Ac.,  used  in 
common  by  the  inmates  of  two  or  more  houses,  or  ?f,  in 
the  opinion  of  the  local  authority,  a  water-closet,  earth- 
closet,  or  pri.vy  may  be  so  used,  they  need  not  require 
the  same  to  be  provided  for  each  house. 

FooU  for  the  respondent. — ^The  justices  have 
determined  that  in  this  case  there  is  sufficient 
accommodation.  The  35th  section  of  the  Act  is 
fully  complied  with.  There  is  nothing  in  the  sec- 
tion whicn  requires  that  every  house  should  have 
a  separate  privy  or  water-closet. 

Charles,  Q.C.  (Vigor  with  him)  for  the  appel- 
lants.— Sects.  35  and  36  must  be  read  together.  The 
local  authority  and  they  alone  are  to  aecide  what 
accommodation  is  to  be  sufficient.  [Gockbu&n,  G.J. 
— The  local  authority  is  not  introdnced  at  all  in 
sect.  35.]  The  36th  section  explains  the  35th, 
which  must  apply  to  a  water-closet  sufficient  for 
each  house,  and  therefore  separate. 

GocKBUEN,  G.J. — I  think  the  order  of  sessions 
which  rejected  this  appeal  must  be  affirmed, 
and  the  35th  and  36th  sections  of  this  Act 
are,  in  my  opinion,  entirely  distinct,  and 
with  specific  objects  of  an  entirely  different 
character.  The  35th  section  relates  to  the 
building  and  rebuilding  of  houses  without  a 
sufficient  water-closet  or  privy,  and  imposes 
a  penalty  for  contravening  the  section,  once  and 
for  all.  If  the  justices  find  that  there  is  not  a  suf- 
ficient water-closet  accommodation  they  may 
impose  a  penalty  not  exceeding  20L,  and  the 
builder  cannot  be  charged  again  for  that  offence. 
In  section  36  there  is  no  reference  to  a  penalty  at 
all,  but  certain  powers  are  given  to  the  local 
anthority  which  they  may  exercise,  whether  the 
owner  has  been  fined  or  not,^ "  if  it  appears  to  the 
local  authority  by  the  request  of  their  surveyor 
that  there  is  not  sufficient  water-closet  accommo- 
dation. And  if  the  owner  neglects  to  provide 
such  accommodation  "  the  local  authority  may  do 


the  work  themselves,  and  charge  the  owner  with  it. 
The  two  sections  are  entirely  distinct,  giving 
different  powers ;  one  relates  to  the  act  of  build- 
ing, the  other  to  the  condition  of  the  premises. 
I  cannot  see  my  way  to  the  conclusion  that  the 
Legislature  intended  that  there  must  be  a  separate 
water-closet  attached  to  each  particular  house.  It 
would  have  been  so  easy  to  insert  a  word  which 
would  have  eiven  so  obvious  a  meaning  to  the 
section,  and  finding  no  such  word  I  feel  bound  to 
assume  such  a  construction  was  not  intended. 
The  justices  are  of  opinion  that  in  this  case  there 
is  sufficient  water-closet  accommodp.tion,  and  as 
this  is  a  penal  clause  which  must  be  construed 
strictly,  and  into  which,  therefore,  we  cannot 
import  words  or  a  word  which  would  considerably 
extend  its  operation,  the  decision  of  the  justices 
must  be  affirmed. 

Manistt,  J.  concurred. 

Order  of  sessions  affirmed. 

Solicitors :  For  the  appellants,  Nuit  and  Savery, 
for  Perrin,  Bristol ;  for  the  respondent,  OUfton. 


EXCHEQUER     DIVISION. 

Thursday,  July  3, 1879. 

(Before  "Kelly,  O.B.  and  Stefhekb,  J.) 

LSFTLT  V,  MONNINOTON.  (a) 

Churchwarden  —  Vestryman  —  Bankruptcy  of 
Churchwarden  —  Penalty  —  Metropolis  Local 
Manag&tnent  Act  1855  (18  ^  19  Vict.  c.  120), 
ss.  2,  54.       • 

Sect.  2  of  this  Act  enacts  thai  the  vestry  in  every 
parish  coming  within  its  operation  shaU  consist 
of  a  certain  numher  of  persons,  qtublified  and 
dected  as  therein  provided.  ....  Also,  that  the 
incumbent  and  cruirchwardens  of  every  such 
parish  shall  constitute  a  part  of  ^  vestry,  and 
shall  vote  therein,  in  addition  to  the  elected 
vestrymen. 

Sect.  54  eruicts  that  in  case  any  member  of  any 
vestry  for  any  parish  to  which  this  Act  applies 
he  declared  bankrupt  .  ...  in  every  sucn  case 
such  peri'on  shaU  cease  to  be  such  member.  .... 
And  any  person  who  acts  as  a  member  of  any 
such  vestry,  after  ceasing  to  be  such  member, 
shall,  for  every  such  offence,  be  liable  to  a  penalty 
of  501.,  which  may  be  recovered  by  any  person 
who  may  sue  for  the  same  in  any  of  the  auperior 
Courts  of  law,  withftdl  costs  of  suit. 

The  defendant  was,  on  the  20lh  Aug.  1878,  and  for 
some  vfhonths  prior  thereto,  a  churchwarden  of  the 
parish  of  Plumstead,  and,  by  virtue  of  his  ofpce 
of  churchwarden,  and  not  otherwise,  was  a  part 
of  the  vestry  of  the  said  parish. 

On  the  lUh  June  1878  the  defendant  was  adjudged 
a  bankrupt.  On  the  20th  Aug.  1878  the  defendant 
(being  still  a  bankrupt)  attended  a  meeting  of 
the  said  vestry,  and  acted  at  such  meeting  by 
voting  on  a  resolution  submitted  to  the  said 
meeting. 

Held,  that  tlie  defendant  was,  by  sect.  2,  a  part  of 
the  vestry,  and,  consequently,  a  member  of  it,  and 
that  by  sect.  54  he  ceased  to  be  a  member  of  it  on 
being  made  bankrupt,  and,  as  he  had  acted  and 
voted  at  a  meeting  of  the  vestry  after  ceasing  to 
be  a  member,  he  was  liable  to  the  penalty  of  oOl. 

This  was  an  action  to  recover  a  penalty  of  502.  and 

full  costs  of  suit,  on  the  ground  that  the  defen- 

(a)  Beported  by  W.  W.  Obb,  Esq.,  Bazrister-at>Law. 
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dan t,  after  being  adjudged  a  bankrupt,  voted  at  a 
meeting  of  the  parish  of  Plumsteaa  contrary  to 
the  provisions  of  the  Metropolis  Local  Manage- 
ment Act  of  1856  (18  A  19  Yict  c.  120),  whereby, 
in  accordance  with  the  provisions  of  that  Act,  he 
became  liable  for  the  payment  of  such  penalty, 
together  with  full  costs  of  suit.  A  special  case 
was  stated  by  consent  of  the  paiuies,  in  accord- 
ance with  the  provisions  of  the  Judicature  Acts. 
The  case  was  as  follows : 

On  the  20th  Aug.  1878,  and  for  some  months 
prior  thereto,  the  dd^endant  was  churchwarden  of 
the  parish  of  Plnmstead,  and  by  virtue  of  his 
office  of  churchwarden,  and  not  othervrise,  wsa  a 
part  of  the  vestry  of  the  said  parish. 

On  the  14th  June  1878  the  defendant  was  ad- 
judged a  bankrupt. 

On  the  20th  Aug.  1878  the  defendant  attended 
a  meetinff  of  the  said  vestry,  and  acted  at  such 
meetinff  oy  voting  on  a  resolution  submitted  to 
the  said  meeting. 

The  2nd  section  of  the  Metropolis  Local 
Management  Act  1855  provides  1^«*t  the  in- 
cumbent and  churchwardens  of  each  of  the 
parishes  mentioned  in  the  schedules  of  the  Act 
(of  which  Plnmstead  is  one)  shall  constitute  a 
part  of  the  vestry,  and  vote  therein,  in  addition  to 
the  elected  vestrymen  ;  and  the  54th  section  of 
the  said  Act  provides  that  any  member  of  any 
vestry  for  any  parish  mentioned  in  the  said 
schedules  who  shall  be  declared  bankrupt 
shall  thereupon  cease  to  be  such  member,  and 
shall,  if  he  acts  as  a  member  of  such  vestry  after 
ceasing  to  be  such  member  as  aforesaid,  be  liable 
to  a  penalty  of  502.,  which  may  be  recovered  by 
any  person  who  may  sue  for  the  same,  with  full 
oosts  of  suit. 

The  question  for  the  Opinion  of  the  court  is, 
whether  the  defendant,  being  a  part  of  the  vestry 
only  by  virtue  of  his  office  of  churchwarden,  is 
liable,  under  the  circumstances  aforesaid,  to  pay 
to  the  plaintiff  the  penalty  of  50L,  with  full  costs 
c*"  snit. 

BayUsf  for  the  plaintiff,  was  stopped  by  the 
Court. 

T.  WiaU  OhUiy  for  the  defendant.— There  are 
two  classes  of  persons  entitled  to  act  and  vote  at 
meetings  of  the  vestry,  namely,  elected  members, 
who  are  required  to  have  a  certain  property  quali- 
fication, and  tfsB  officio  members,  such  as  the  in- 
cumbent and  churohwardens.  The  elected  mem- 
bers only  are  subject  to  the  penalty  clause  of  sect. 


54,  and  the  Act  could  never  have  intended  that 
the  ee  officio  members  should  be  subject  to  this 
penalty.  The  incumbent  and  churchwardens  are 
placed  in  precisely  the  same  position  in  this 
respect,  and  the  Legislature  could  not  have  in- 
tended that  every  incumbent  in  the  metropolis 
should  be  liable  to  this  penalty.  The  church- 
warden is  em  qjficio  a  part,  but  not  a  member,  of 
the  vestry ;  and,  therefore,  is  not  within  the  opera- 
tion of  sect.  54. 

Ejbllt,  G.B. — ^It  appears  to  me  that,  on  a  true 
construction  of  this  Act,  there  can  be  no  question 
about  the  point  before  us.  Is  it  possible  to  con- 
tend that  the  incumbent  and  churchwardens,  who, 
under  sect.  2,  become  a  "  part "  of  the  veBtry,  do 
not  become  "members"  of  itP  It  is  clearly 
impossible ;  and,  passing  to  sect.  54,  we  find  that, 
if  any  member  of  any  vestry  for  any  parish  men« 
tioned  in  the  schedules  of  this  Act  become  bank- 
rupt, he  shall  cease  to  be  a  member;  and  the 
section  goes  on  to  say  that  any  person  who  aote 
as  a  member  of  such  vestry  after  ceasing  to  be 
such  member  shall,  for  every  such  offence,  be 
liable  to  a  penalty  of  50Z.,  which  may  be  recovered 
by  any  person  wno  mry  sue  for  the  same,  in  any 
of  the  Superior  Courts  of  law,  with  full  costs  of 
suit.  It  seems  to  me,  therefore,  that  a  church- 
warden becomes  a  "  part "  of  the  vestry,  and  so  a 
"member"  of  it,  and,  as  such,  liable  to^  the 
penalty  under  sect.  54.  Accordingly,  the  judg- 
ment must  be  for  the  plaintiff. 

Stefhbv,  J.— I  am  of  the  same  opinion.  It  is 
ezceediuKly  probable  that,  when  this  Act  was 
passed,  the  Legislature  did  not  contemplate  what 
might  happen  to  incumbents  under  certain 
possible  circumstances.  But,  leaving  this  con- 
sideration aside  altogether,  the  question  here  is, 
whether  a  man  who  is  a  part  oi  the  vestry,  and 
who  has  a  right  to  vote  therein,  is  or  is  not  a 
member  thereof  P  A  member  of  a  vestry  simply 
means  a  man  who  is  a  part  of  it  an^  votes  in  it. 
This  being  so,  we  go  on  to  sect.  54^  which  declares 
that  any  member  of  a  vestry  becoming  bankrupt 
shall  cease  to  be  such  member,  and  any  person 
ceasing  to  be  such  member,  and  afterwards  voting, 
shall  be  liable  to  certain  consequences.  I  am, 
therefore,  of  opinion  that  our  judgment  in  this 
case  ought  to  be  for  the  plaintiff. 

Judgment  for  ike  plaiUUiff. 

Solicitor  for  the  plaintiff,  E.  Kiniber. 
Solicitor  for  the  defendant,  T,  Kipping, 


END    OF    VOL.    XL 


